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PREFACE  TO  SECOND  EDITION. 

I  HAVE  revised  this  book,  have  added  a  considerable 
amount  of  matter  to  it,  and  have  brought  it  up  to  date. 
I  must  again  express  my  special  and  great  obliga- 
tion to  the  learned  works  of  Sir  Gooroo  Dass  Banerjee, 
Pundit  Rajkumar  Sarvadhikari,  Dr.  Jogendra  Nath 
Bhattacharya,  Sastri  G.  C.  Sarkar,  and  Mr.  J.  C.  Ghose. 
I  have  made  frequent  reference  to  them,  and  would 
recommend  all  who  are  interested  in  the  subject  to 
study  tkose  works  at  first  hand*  Without  t%  help 

of  works  such  as  those  it  is  lmpos®ibte  $»r  o^.who 

1  '         ,  i    '    *  ''       i  '  ' 

is  ignorant  of  Sanskrit  to  grasp  sufficiently  lite  teal 
principles  of  Hindu  law.  I  have  also  frequently 
referred  to  Mr.  Mayne's  well-known  bootc  oif  *S 
Law/1 

E.  J.  TREVELYA 


August,  1917, 
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HINJDU    LAW. 

INTRODUCTION, 

HINDU  law,  a«  tho  term  is  understood  by  British  admmistra*  what  is  Hindu 
tow  of  justice,  consists  of  the  rulos  of  law  which  are  believed  l 
to  have  boon  generally  binding  on  Hindus  in  matters  to  which 
they  relate,  at  tho  time  of  the  commencement  of  tho  British 
dominion,  •with  such  variations  aB  have  been  mado  by  British 
Illation,  or  by  the  established  custom  of  any  tribe,  caste, 
family,  or  locality, 

Sir  H.  S*  Maino  says  :  l  — 

**  Indian  a  law  may  bo  In  fact  affirmed  lo  consist  of  a  very  great  number 
o£  local  bodies  of  usage,  and  of  one  sot  of  customs  reduced  to  writing, 
protonding  to  bo  a  diviner  authority  than  tho  rest,8  exercising  consequently 
a  great  influence  over  them,  and  tending,  if  not  checked,  to  absorb  them* 
You  tuuHt  not  wxderfctand  that  these  bodies  of  custom  arc  fundamentally 
distinct,  They  arc  all  marked  by  the  «amo  general  features;  but  there 
are  considerable  differences  of  detail." 

To  u«o  the  wordH  of  a  learned  Brahmin  judge  of  the  High  Court  of 
Bengal,*  "Hindu  law  in  a  body  of  rules  intimately  mixed  up  with  religion, 
and  it  was  originally  administered  for  the  most  part  by  private  tribunals. 
The  nyHtem  was  highly  elastic,  and  had  been  gradually  growing  up  by  the 
assimilation  o£  new  usages  and  the  modification  of  ancient  text  law  under 
the  guiso  of  inter  ^rotation,  when  its  spontaneous  growth  was  suddenly 
arrested  by  tho  administration  of  the  country  passing  into  the  hands  of 
the  Bnglifth*  and  a  degree  of  rigidity  was  givw  to  it  which  it  never  before, 


,  ,  . 

**  There  appmrs  no  trace  of  an  intention  on  the  part  of  the  British 


*  Kiln*'*  "  Villftgft  Communities/*  in  tho  maturity  of  life,  the  rule  of 
pp.  52,  5ft.  native  law  dissolved  and,  witfo  or 

*  Lc*  Hindu.  without;  his  intention,  was  to  &  great 

*  Thin  wfori*  to  th«  law  of  tho  extent  replaced  by  rules  having  their 
'Rantriwi,  ;w.<  p.  10,  origin  in  English  law  books,    Undor 

*  Banrrjw'o  '*  Law  oC  Marring!*,'*  tlw  hand  of  the  judges  of  the  Sudto 
3rd  ocl,,  p»  7.  Courti,  who  had  lived  since  th^ir 

*  Kir  K.  H.  Maine  {'*  Village  dm-  bayhood  amotig  the  people  of  the 
munition*"  PP-  *i,  45)  «MJ-y»t   "At  country*  the  native  rules  hardened, 
iH(»  fctHwh  of  ih*i  jiKigft  of  tho  Hupr^mw  and  eofttracted  a  rigidity  whioh  th^>y 
Court,  wfeo  tei  fawn  tr*iiwd  in  tho  iwvttt  had  in   «>al   practice."'    Sft^ 
1  KngtisK  &ok>ol  ,  of  n^otel  pkAdlbg,  article  by  Mr.  Jwtioo  Kair  ol  Mate* 

'1  tJw»  K^i  ',!a   (Jonttmpmrary  Rfriw  for 


ir.t. 
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Government  to  arrest  the  development  of  Hindu  law  in  its  natural  course* 
The  intention  seems  to  have  been  to  secure  to  Hindus  a  faithful  administra- 
tion, under  the  control  of  the  British  Courts,  of  their  own  law  in  its  true 
spirit—  such  an  administration  as  similar  tribunals  of  their  own  might  have 
furnished.  And  the  early  British  tribunals  were  accordingly  assisted  by 
officers  learned  in  the  Sliastrae,1  who  were  doubtless  assumed  to  be  also 
acquainted  with  the  law  as  actually  received,  and  who  could  consequently 
keep  the  Courts  in  touch  with  the  living  law  in  its  growth  and  development, 
and  thus  enable  them  to  administer  a  law  adapted  to  actual  needs,  instead 
of  leaving  them  to  piece  out  a  skeleton  from  the  dry  bones  of  archaic  texts.1' 

**  Thejpunf/tto,  however,  failed  to  answer  the  purpose,  and  were  (Unplaced. 
Thenceforth  the  Courts  have  been  driven  to  rely  upon  such  aHsmtanco  as 
could  be  obtained  from  their  own  experience  and  from  formal  evidence, 
together  with  Mich  tiid  an  cou!<l  be  obtained  from  writ  cm  of  reputation, 
and  at  tinuw  have  »shown  a  tendency  to  fall  bock  upon  the  bare  texts  of  the 
tihastrati)  without  assurance  that  thow  texts  were  practically  adopted  an 
part  of  the  actual  current  law,  when  evidence  on  t  ho  point  wft«  not  produced, 
as  it  seldom  was."  a 

**  Questions  of  Hindu  law  never  have  been  nor  will  be  decided  with 
reference  solely  to  what  the  law  wan  when  originally  propounded  by  Manu, 
or  the  very  earlio«t  writera.  The-  Hindu  law  which  the  (JourtM  admmwtor* 
and  arc  bound  to  AdminiHtor,  is  that  which  they,  availing  thewBeivew  <>£  all 
the  Houreeg  of  information  at  their  command,  iind  to  be  the  Hindu  law  a« 
recognised  and  accepted  and  acted  Ujxni  by  the  general  body  of  JlinduH 
for  the  time  being."  3 

**  The  duty  of  an  European  1  1  udgc.  who  in  under  tho  obligation  to  admin  i*- 
ter  Hindu  law,  is  not  BO  much  to  inquire  whether  a  dwputed  doctrine  in 
fairly  dcducihlo  from  th«  earliest  authorities  IIH  to  awwrtain  whether  it 
has  been  received  by  the  particular  Aohool  which  govern**  tho  tlMriot  with 
which  he  ha^  to  deal,  and  has  there  been  fianctioncd  by  usage.  For,  under 
the  Hindu  «y«tem  of  law,  clear  proof  of  wage  will  outweigh  the  written  toxfc 
of  the  tow,0  * 

P*ctuin  The  doctrine,  **  Quod  fiari  mn  debuit  fattum  eofe/,"  which  ha«  Ixwn 

'*  treated  as  especially  in  force  in  t  ho  Bengal  nchool  on  the  ground  that 

Jimutavahana  Hay«  that  *l  a  fact  oannot  be  altered  by  a  hundred  twctw,"  s 
ha«  given  rinft  to  a  distinction  bctwwm  mattor«  of  legal  and  mattont  only 
of  moral  obligation.  A  Thft  doe-trine  i«  rlefmed  by  Sftntri  <*»  ('*  Sarkar7 


1000.    The*  dxtroJiuMmxioty  of  KnghNii  *  (Mlwtttr  ft/  Madura   v.    JMwfaw 

judgoH  t<»  ad  militate  r  to  tho  Hiudun  Ktwmhn'ja    Nnthujitithif   (IHfJH),     It 

tiMpenonallawljy  which  thfythcmghi  M.  I.  A,  M7,  at  p.  4»«  ;   I  It.  1*  R.f 

Hindu*  W«»KS  Ixmnd,  hatt  indnwci  them  \\  (I  I,  a(  p.  12  ;   10  W,  U.  !»,  <'.  17, 

to  ac^'pt  nw  living  law  all  that  i»  to  at  p.  Si  I. 

be  found  m  thf*  anckmt  law  book«,  *  ttoyti  Rhttya,  «»h.  II,    p*ir«,  3'K 

although    much    may    haw*    Iwcu  Thin  l«  tho  biuliug  autlu»rity  of  tho 

in  pra(;tkM%  and  !H  other-  JlJ<»ngttl  wihwil;  pwt,  p.  14. 


10.  v.  jtttimattiMmtmwt  (lHiH>}»  2«  t,  A. 

11  Phillipn   and  Tr<nvly«n*K  4*  IMW  1  19,  at  p.  lit;  22  Mad,  SUM,  afc  p,  4^»  j 

n»totiag  to  Hindu  Willn,"  Ifit  nl»  pp.  2!  All.  400,  at  p.  487  ;  »  (t.  VV,  M*  4!27, 

16*  17,  ftt  p.  44B  j  I  Horn.  L  K,  22«i  j  /^iv»A. 

*  JTrt«Afiarom4n«'  ^«4i  (^»  Jf.)  v.  majijw  v.  flwmva  (IH75),  1^  Bom, 

^  «an«fa  A>t>Ana  AM*  (1*64),  4  &  JU  R,  H*  a  804, 
]T  at  pp.  8$ 
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as  follows  ;  <e  An  act  or  transaction  done  by  a  man  in  the  exercise  of  a  right 
or  power,  natural  or  recognized  by  law,  cannot  be  undone  or  invalidated 
by  reason  of  there  being  texts  in  the  >ShastraH  prohibiting  .such  act  or  fraav 
action."  In  discriminating  between  the  two  forms  of  obligation  "tin1 
actual  practice  of  the  people  Iw  commonly  accepted  as  a  guide  ;  and  thai, 
which  may  in  words  appear  to  be  a  positive  and  imperative  injunction  may, 
in  the  light  of  actual  practice,  be  regarded  as  merely  directory  or  monitory 
but  legally  optional;  as  addressed  to  the  conscience  rather  than  to  Ui<* 
tribunals;  and  may  consequently  fall  beyond  th»  HCOJK*  of  compulsory 
enforcement.1  Whore  the  act.  i«  illegal,  it  is  not  justified  by  Urn 
maxim.  a 


In   throe  matters  Hindu  law  differ**  from  other 
of  law,  viz.  in  the  family  law,  which  arises  from  what  is  ealU*d 
by  English  lawyers  the  joint  family  Byntom  ;  Hecundly,  in  thn  **w* 
law  of  adoption  ;   and  thirdly,  in  tho  law  of  sum^um  and 
inheritance. 

Throughout  British  India,,  (jurtftions  jvlaihij;  f<>  Urn  su<w«*s-  As>|ri»fMti«'ni  <«f 
sion,  inheritances  adoption,  and  marriago  of  JliixltiH,  to  cast  «»,  jto7w!»  ?i»iw. 
and  to  Hindu  religious  usages'*  or  iiiHtiiiUlioiiH,  um  r 
according  to  Hindu  law. 

Although  there  IH  a  variation  in  their  kn^nage,  {ho 
onactmontn,  which  now  proneribo  tho  law  to  bo 
in  the  Courts  entoblmhod  in  Britinh  India,  aro  in 
a,groomont  in  making  thin  provision* 

The  following  in  a  list  t>f  such  e 


Tho  High  Court  of  Jti-n»il, 
in  tho  oxoreiHo  of  itn  ordinary 
original  civil  jurisdiction. 


The  High  Court  of  Hadrnn 
in  tho  oxoreiso  of  ito  ordinary 
original  civil  jurisdiction, 


**  Law 


(Hug)    v. 

4*  #4,  Ht 


V, 


iil    (!eo.    JIL 
read  with  (hit 


70,    rt.    17f 
en4  Patent, 


latent,  186(5,  H,  JIM. 

ff,  6  0«o.  V*  <s,  8>  & 
87  Goo.  IK,  ci.  148,  «.  I»f 
mul  with  no,  40  (l<^  III  e, 
7»,  B.  5,  LiaierM  1'atunfe,  3862, 
HP  18,  and  Loiters  Vatu&lf 


Mwani 


W.  N.  270,  at  p. 
/»«*  uny 
with  3 
p,  «t  7. 


APPLICATION  OF  HINDTT 


Court  o! 
Bombay, 


The  High  Court  of  Bombay 
in  the  exercise  of  its  ordinary 
original  civil  jurisdiction. 


5,  6  Goo.  V.  c.  5,  s.  112, 
37  Goo.  III.  c.  142,  s.  13, 
road  -with  4  Goo.  IV.  o,  71; 
s.  O,1  Lottora  Patent,  1862, 
s.  18,  and  Loiters*  Patent, 
1865,  s.  10. 


There  is  in  the  above  enactments  no  express  reference  to  qucHticms 
of  marriage,  caste,  or  rcligioxiR  usages  and  institutions,  but  the  Supremo 
Courts  and  High  Courts  have  always  dealt  with  mioh  questions  according 
to  the  personal  law  of  the  individuals  concerned.2 

The  Prosidc-noy  Small  Causo  CourtB  have  to  determine  all 
quoHliottrt  according  to  tho  law  adminirtlowl  by  the  High  Courln 
In  the  exercise  of  their  ordinary  original  civil  jurisdiction/* 


;,  Agra,       Bengal  (outside  Calcutta),! 
tho  Province   of   Agra   and  I 
Ansam,  and  tho  Province  of 
Bihar  and  OriKna.4 

Tho  CourtH  of  iho  Madras ' 
Presidency  (outsido  tho  town 
of  Madras),  oxcopt  thn  tracts 


Act  XII.  of  1887,  8.  87, 
amended    by   Act    XVI. 


f 


Pro- 
viuciul  Court  B, 


i.ion  of  tlw  ufi(*ntft  for  Oanjaui 
and  Vizagapatam. 


ActllL  of  1H73,  *>  t(l 


Bombay  Et^gulation  IV*  of 
1827,  s.  20. 


Punjab, 


rro.       J.TIO  Bombay   XVmdoncy 
'  (outnido  tho  Inland  of  Jftoxn- 
bay). 

The  loHt-mcniionod  ftcction  i«  OB  followH:    **Tho  law  <o  ho  oli 
in  the  trial  o£  nuitH  nh»U  bo  Actn  ot  l*adiutnent,  an<l   R<^ulation«  of 
<irovcrnmont  applicable  to  iho  <'a«e»;   in  iho  alw^noe  of  Much  AO(H  and 
Regulation^  tho  uwagft  of  the  country  in  which  tlw  Htiit  aronn;  if 
«uoh  appear,  the  law  of  the  defendant ;  and  in  the  Ab«onc*<  of 
law,  and  uwagfl,  Juntioe,  equity t  and  good  conftcfrncw  Abn*-/' 

Act  IV.  of  1872,  «.  5,  an 
Punjab.  |  amended    by    Act    XII*    of 


1  Bee    Mathvra    Naikin   v. 
MiflWn  (l«W»)t  4  Bom,  545,  at  p.  05ft, 

8  Hrtffc  In  w  Kah&n&tt 
f  I8«J),  5  Bom.  154,  at  pp. 
170* 


*  Aot  XV.  0*188*.  ft.  1ft 

4  A«  to  Bihar  and  Crinta,  MOD  Acti 
VI  r.  of  1912, 

*  AK  to  l^lhl,  MM  A«fc  XII!,  c*l 

M,  3. 
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This  enactment  dcscriboH  the  topics  of  Hindu  law  to  be  dealt  with 
by  the  Courts  as  "succession,  special  property  of  females,  betrothal, 
marriage,  divorce,  dower,  adoption,  guardianship,1  minority,2  bastardy, 
family  relations,  willn,  legacies,  gifts,  partitions,  or  any  religious  usag<% 
or  institution,"  but  in  all  these  cases  gives  preference  to  a  valid  custom, 
which  is  not  contrary  to  equity  and  good  conscience.  Although  this 
description  in  more  detailed  than  is  to  be  found  in  the  other  enactment  s 
the  other  (Jourtw  in  practice  apply  Hindu  law  to  all  tlieuc  cased  when  the 
status,  act,  or  right  of  a  Hindu  in  in  question. 

Oucih.—  Act  XYI1L  of  1870,  u.  3. 

This  section  contains  provisions  similar  to  those  in  force  in  tho  Punjab. 
The  Central  Province**.—  •  Act  XX,  of  1875,  &  5. 

In  this  enactment  the  topic**  of  Hindu  and  Mahomedan  law  art*  dv* 
scribed  in  the  name  way  a»  for  the  Punjab,  except  that  u  divorce  "  in  not 
included.    In  tho  few  Hindu  COHOH  in  which  the  question  of  divorce 
the  question  would  probably  be  held  to  be  included  in  the 
Vt  marriage." 

Burma,  except  Ihu  fclhau  Stains*  —  Act  XIIL  of  IftUH,  rf,  13,     Burma. 
BritiHh  BolueliiHtttn.~JKi»«.  II  L  of  1  800,  H.  BO, 
Ajmoro  and  Menvara.  —  liog.  IIL  of  1877,  H»  -JU  AJWW« 

Tho  wording  oJt  this  »ootion  corre»p0ud#  with  tht*t  of  Act  IV.  of  1872, 


Questions  of  caste,  id*  questions  relating  to  matters  which 
tho  Internal  autonomy  of  a  canto  or  ittf  Hodal  rtilatioiiH,5 
and  (|u«jHtion»  of  religious  u&tgus  and  institntioiiH  can  only 
bn  dutemiinod  by  UK*  Civil  Oourk  whon*  Ihrir  <1<  'termination 
IB  nooeHsaty  fot*  tiu»  purpono  of  deciding  a  suit  **  of  u  civil  nuluri*.*1 

A  wiit  in  which  tho  rightw  to  pro|>crty  or  to  tun  offiots  in  coutvMt«»tl  iw  a 
flttit  of  n  civil  nature,  notwitliBtanding  that  HUO)I  right  way  <l«fK*wl  entirely 
on  tha  decision  of  quastionH  tut  to  n»ligiouH  ritCK  or  oercfiKHiicn,*5 

In  a  Bengal  <'ano  7  tho  following  haa  bHm  Bald  on  this  wubjeot  :  "  It  may 
that  Hiutn  in  which  the  prmoijjal  quowtion  robt^H  to  the 


^  A<it  VUL  of  1BOO,  0-  17.  **  Civil  Proofedtim  Ocxlo,*'  witf 

Kxxidiit  in  qtw»»tioni*  o!  marriago,  "  Civil  Procoduni  CooV* 

ivotoc,  ami  adaption^  th«  ivgo  /«/>«<*  v.  Nubbamyadit  (!HfK))» 

of  majority  h«w*  ktcn  fixed  by  Act  IX.  5JOII  ;  JKrintuuuwmi  v.  VirwtM 

of  187^  (1#S«),  10  Mad.  133;    Kttekn&mmi 


4  Above,  (1900),  30  Mad.  158$  Lofantah  Miw* 

*  Ap/nya  v.  Pada^ta  {1898),  i23  v*  /AworwlA^  ^fcwri  (  Wff),  10  a  W,  N. 

,  at  jn  KK)  j  Awtndmn  Uhl*  505*    Sco  tiafat/Q$Kt  <lhwiw  v,  to//*« 

^  v.  Mrtwbr  /^f  6'A«r^«  ^o  (1907),  U  L  A.  03  ;  30  Mad  l»5  j 

),  7  Bom.  «i,  at  pp,  ^»»  320,  U  U  W.  N.  0&B  j  »  Wow.  U  H.  W, 

*  4a^V,oflflO«f*,0;  Act  XIV,  of        *  (fawrmfil  Jtobi  v.  Vhairmm  o/ 
tS^^IL.^th^ett^ctolkotodia  Pum'Aa^    Munic^liit/    (HWU),    14 
tho  no  to  to  (Ml  section  lit  O^in^ly^  U  W.  N.  1057,  ut  i^. 
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performance  of  religious  rites  or  ceremonies  are  not  suits  of  a  Civil  nature, 
and  to  the  same  category  belong  suits  for  vindication  of  a  mere  dignity 
attached  to  an  office.1  But  it  is  well  settled  that  suitB  in  which  the  principal 
question  relates  to  the  right  to  an  office,  are  suitn  of  a  Civil  nature,  and 
not  the  less  so,  because  the  right  claimed  may  depend  upon  the  decision 
of  questions  as  to  religious  rites  or  ceremonies  or  even  religious  tenets.58 
Now  suits  for  oltiees  of  a  religious  character,  that  is,  those  in  which  the 
title  to  the*  office  is  dependent  upon  the  performance  of  religious  rites  and 
ceremonies,  may  be  divided  into  two  classes,  namely,  fir#f,  religious 
offices  to  which  fees  are  appurtenant  as  of  right,  and  secondly,  religious 
offices  to  which  no  fees  are  attached,  but  which  entitle  the  holder  thereof 
to  receive  such  gratuities  as  may  be  paid  to  him.  In  the  former  class 
of  cases,  that  if,  in  respect  of  offices  to  which  fees  arc  attached,  there  is  no 
doubt  that  a  suit  will  lie*  for  a  declaration  that  the  oiTice  is  vested  in  the 
plaintiff.11  AH  regards  religious  offices  of  the  second  class,  there  has  been 
Home  divergence  of  judicial  opinion  upon  the  question,  whether  a  suit  will 
Ho  fcr  an  office  to  which  no  fees  are  attached.  In  "  Bengal  "  the  view 
has  boen  maintained  that  a  suit  by  a  person  claiming  to  be  entitled  to  a 
jreligiom  office  of  thin  description  against  an  usurper  for  declaration  of 
WH  right  to  the  oificc  is  a  suit  of  a  Civil  nature  maintainable  in  a  Civil 
(Jwirt,*  The  contrary  view  has  apparently  been  maintained  w  Macltm* 
In  Bombay,  a  dint  faction  has  been  made  between  an  office  which  iHattiushcd 
to  a  particular  temple  or  place,  and  an  ofUoa  which  is  entirely  j»erHonal 
in  character,  AH  regards  the  former  claw  it  han  boon  hold  that  the  suit* 
IK  maintainable,0  AH  regard**  the  latter,  the  balance  of  authority  s»pjK>rtH 
the  view  that  the  suit  Ls  not  maintainable,7  though  the  contrary  view 
was  main!  ained  in  M/fyw/  Ihwhim  v.  llnwitt,  A7w.B  Thin  distinct  km  bfttvwa 
local  and  perHona!  oiH<jr»H  haw  U!H<>  boeii  recognised  in  Allahabad."8 
For  hint  aucst',  a  mil  HOH—  * 

(a)  to  clottirmtiu*  a  right  to  givo  offering  at  a  tempi**  ;  l° 

(b)  to  restrain  tha  removal  of  an  object  of  worohlp;  u 

*  Heo  flunkur  Bfarti  timmi  (Sri)  v,  CL  W,  N.  7& 

ftidha  LiMfftty**  <>hamnti  (Itf4tt)»  3  *  Thofapinla  v.  ftfttato  (Ittffi),  JO 

2WL  I.  A.  108  j  «  W.  H,  i>,  (X  30  j  a  a  Mad.    (Ui  j    HMamya   v.    Vtdnnto* 

on   vpmand   (1845),   ^    Bom,    473;  thnrfaf  (HK)I)»  SJ«  Mad.  £9. 

u  (AYw/Mtt)  v.  Krwtntt  Tata*  *  Limha  \\  Hamn  (JHH8),  10  Bom* 

(IHO»),  1  Mad,   ft.  (J.  301  ;  MH;   Uurmnyttt/tt  v.  Ttmttmt  (iH$U)» 

Vitkr  Ptirab  v.    Kritfimji  l^Boni.  2K1.  Tim  right  itf  hert'ditary 

(IHH5),  10  lioni.  iJJJJt  ;    &V  pri^ni  to  a  family   WON   uplu'iU   in 

ftt/j/m  (hundan  v,  Kuttntt/ttti/ttn  (  1K8,'{)»  (Sht'lMml  v,  HMI/QWM  (HH  i)»  *10  Horn. 

"7  Maa*  t»i  ;  (fa&ig<>ytt  v.  ittMtya  (  I  S)IO),  01  ;  h't  Bonh  IA  It.  1171. 

S^Bom.455;  12  Bom.  U  It.  30H.  *  4/wrw"  v*  *SVw  (IHH2)f  (I  limn. 

8  Krithmnut    dfatritir    (Tim)    v,  72/J;   Mtdfyfyu  v,  /ftwfj/«  (IJMO),  3* 

XrbAfutMWMi  Tatn  Cfatrfar  (HHO),  Jtom.  4A5;  J£  Jiom.  ii.  K.  3JUH 

<i  I.  A,   120?   a  MiuL  02;    S,(J,  on  »(  I8HH),  13  ftiio.  4^ 

r^ntftml  Kri#hnu#{uni  v,    Rri»hnamn  9  (Jhuntm    tHtt     Vyaa    v* 

C//«»rw  (1882),,  5  Mml  3I».  JV«^i*t  (IOIO/,  32  All.  5 

v.  "tamru  (  UX)7),  SSft  AIL 

Bom.  H.  U  Apj»«  IH.  lp  Vnigtiwuthti    v, 

Miwi 


17  OiOc.  900  1    Mftwiaa  v.  JFW«j>    NiA&k  (IWl),  7  Calo,  707  j  0  C.  U  It, 
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(c)  la  restrain  the  removal  of  religious*  marks  in  a  temple,  or  unjustifiable 

changes  in  the  character  of  a  temple  ns  a  religious  in.st  i  tut  ion  ;  * 

(d)  to  assert  an  exclusive-  right  to  worship  in  a  temple  ;  - 

(?)  to  assert  a  right  of  aocoHH  to  the  inner  shrine  of  a  temple  j  3 

(/)  to  assert  a  right  to  officiate  exclusively  aff  a  prieat  on  the  occoHion 
of  the  cremation  of  all  dead  bodies  brought  to  a  particular  place  ;  4 

(g)  to  assert  the  right  to  administer  religious  rite*  to  pilgrims.3 

(h)  to  assert  a  right  to  foes  on  marriages  ;  * 

(i)  to  assort  a  right  to  certain  honours  an  high  prifwt  of  a  temple  ;  7 

(j)  to  assert  a  right  to  a  certain  office  in  a  templr  ;  ft 

(/j)  to  assert  a  right  to  enter  a  prayer  hail  belonging  to  a  certain  religious 
fraternity  ;  * 

(1)  to  recover  vowels  borrowed  by  another  divMon  of  the  caste.  w 

The  Court  cannot  determine  oasto  disputes,  when*  no  right  of  property  c  wto 
i«  involved.11    It  will  not  interfere  whon  &n  individual  haa  been  excluded  quwtiom. 
from  caste,  or  has  boon  excommunicated  or  otherwino  deprived  of  religioun 
rights  by  an  authority  in  that  behalf,  ixnlosH  the  exclusion  i.s  contrary  to 
natural  justice,  a«,  for  instance,  whero  he  ha«  been  cmulcnuuKi  without 
having  an  opportunity  of  being  heard.1'4    The  l<«w  of  a  were  Hoewl  right 
does  not  justify  the  interfcroiwio  of  the*  (hurt.1-* 

Tho  principle  was  laid  down  by  (  '/ww/tfrw/'Av/r,  t/.»  an  follows  in  Nttthto 
Vflji  v.  KMttawji  (1001),  20  Bom,  174  ;  :$  Bom.  L,  H.  7lH,  m  followH  :•  - 

u  A  Huit  ramiug  a  caste  quoHlion  inu«t»  fall  In  one  erf  Ihnio  claHrfew  ; 

*'  I.  It  may  boa  suit  brought  by  a  member  of  a  canto  complaining  of  hm 
exclusion  from  it  ami  asking  for  a  deckration  that  the  ox  {minion  i«  illegal, 
and  that  ho  in  Btill  a  member  of  the  caste,  and  a«  Huoh  ontitlod  to 
privilogoH.  The  Civil  Courtn  have  no  jurisdiction  to  ontortam  nuoh 

(t  IL  It  may  bo  a  suit,  brought  by  a  member  of  a  caste  oxpollod  from  it, 
for  a  declaration  that  the  excommunication  l»  illegal  and  that 
to  certain  rightx  o£  property  or  ofHco  art  a  memltcr  of  the  citRto*    Tlie  ( 


j/j/anyttr  v,  Ruwtt* 
>),  30   MatU 


(IHih'J),  21  (Juh\  KKi, 
ltt  1'wyji  Knlutt    \\ 


a  Anfindrtw  llhikaji  PhtMe  v, 
tifanhur  iHji  Vkttryti  (iH«;j),  7  Horn, 
3&t  ;  Krishmmmi  v.  Kr  Mint  ma 


8  VtHJktttofhafapttli  v.  MMnrttyudu 
(IKHO),  i;}Mad.2iKf. 

*  (founwniYtOhaiman&fJPattikrtti 
Jf  tmtrtwUty(  1010),  HO.W.H.  1057, 
B^e  ff«'m  Pdmdfl^  v, 

(1010),  i  Pfctflfc  U  «T.  #8 

a  hftimxawmy  Afyan 
Aehart  (1U63),  J>  M.  I,  A.  3*K  ;    S« 
W.  It*  P.  0.  21* 

«  (Jur*a*gayti  v.   7Vm«/*a  (1801), 
10  Bom.  281. 

*  Arfibtbtm  MniWM  Mfatuttiilu  v, 

M  AnrtMn  (,tort*  (IBM),  4 
d.  K.  0.  34tf. 

v,  TinmnutuU  (!«««), 


u  JrthnM    fttirnfif     v, 
fWrr;7  (ISWft),  3i  'Bom.   407  j     II 
Horn.  b.  H.  1014, 

»  H«»  /i;^*//«  v. 
ti&  Bom-    122  j    Jtwhawfat  v. 
(/M)  (iWK)),  24   Bom,   HI 


),  1  7  Mad,  M; 
v.     M<tdtt*wfamn    (I8RO)t 
405;  Kri*hiM*tmi  VhtUi  v* 
rw«  <18B«),  10  Mad  ISflb 
**  Jfaykuiutth  IfawM&r  v.  Jawrd* 
(1801),    If?   Bom. 


V*  AMI  DM*  fa 


10  lk>m.  <HH  ;  Kanjt  ^mbf  v*  /tr^Vra 
*  (1«»3),  3H  Bom-  lift?  Jtaf* 
i/«r  v,  Hndhamm  (IH^>)f 
»  Jton.  T*  B»  (A,  0.)  01  ;  Ji  W»  Ii  a  H» 
^^7  ;  Jf?«j  fffcto  3f«^«  v. 
(  HM4),  1  W,  H.  0.  351, 


CONTUAUTS. 


Courts  have  jurisdiction  to  entertain  such  a  suit,  if  the  result  of  the  excom- 
munication is  to  deprive  a  man  of  his  civil  rights ;  but  even  here  the  juris- 
diction is  limited ;  all  that  the  Court  can  inquire  into  is  whether  the  order 
of  excommunication  was  passed  londfide  in  accordance  with  natural  justice. 
The  inquiry  is  to  be  conducted  from  the  point  of  view  of  the  caste  and  not 
of  the  Court  into  the  reasonableness  of  the  rule  for  a  breach  of  which  the 
order  of  excommunication  was  passed.  If  these  conditions  are  fulfilled, 
the  Court  must  hold  that  the  caste  acted  within  its  powers  as  a  domestic 
tribunal  with  whose  discretion  it  will  not  interfere. 

"  III.  It  may  be  a  suit  brought  by  an  expelled  member  for  damages 
on  account  of  loss  of  caste  or  character.  The  Civil  Courts  have  jurisdiction 
in  such  a  suit ;  but  the  jurisdiction  is  subject  to  the  law  that  a  libel  to  a 
man's  position  in  his  caste  can  give  thorn  no  right  to  claim  damages  from 
any  of  his  caste-fellows  if  they  have  acted  bond  fide  for  the  protection  of 
their  caste  interests  in  the  discharge  of  their  caste  duty.'* 

In  the  Bombay  Presidency  (outside  the  island  of  Bombay),  the  Court  a 
are  prohibited  from  deciding  casto  questions,  except  in  a  suit  instituted 
for  the  recovery  of  damages  on  account  of  an  alleged  injury  to  the  caste 
and  character  of  the  plaintiff,  arising  from  some  illegal  act  or  unjustifiable 
conduct  of  the  other  party.1  The  principle  is,  would  the  taking  cognizance 
of  the  matter  in  dispute  be  an  interference  with  the  autonomy,  i.e.  the 
internal  management,  of  the  caste  2 s 

contracts  and      The  High  Courts  of  Bengal,  Madras,  and  Bombay,  in  the 

dealings.        exercise  of  their  ordinary  original  civil  jurisdiction,  are  also 

required  to  administer  the  Hindu  law  in  all  matters  of  contract 

and  dealing  between  Hindus,  except  where  such  matters  have 

been  the  subject  of  legislative  enactment, 

So  far  as  it  goes,  the  Indian  Contract  Act a  has  superseded  the  Hindu 
law  of  contracts ;  *  but  it  may  sometime!  be  necessaity  to  refer  to  Hindu 
law  as  to  matters  of  contract  or  dealing,  For  instance,  the  Hindu  law 
of  gifts  is  to  some  extent  still  applied  to  gifts  by  Hindus,8  and  the  law  of 
damdwpat,  by  which  no  greater  arre&r  of  interest  can  be  recovered  at  any 
one  time  than  what  will  amount  to  the  principal  sum,  is  applied  in  some 
oases.6  Although  the  law  of  damdupat  only  applies  to  contracts,  and  not 

1  Bom.  Keg,  II.  of  1827,  s.  21.  e  It  applies  to  Calcutta  and  Bom- 
Bee  IfirdlMr  v.  Kalya  (1S80),  5  Bom,  bay,  Nobin  Chunder  Banerjee  v.  Ro* 
Sfc ;  M&wfaand  V.  8av<uchand  (1860),  mesh  Ghunder  Cfhose  (1887),  14  Calc, 
£  Bom.  84,  note ;  Pragji  Kalan  v.  781 ;  Mamconnoy  Auifacarry  v.  Jokwr 
Qovind  Gopal  (1887),  11  Bom.  534.  LaU  &vti  (1880),  5  Calc,  867 ;  7 
,  *  JtfwfoH:v,^6a(I882),6Bom.725,  0.  L,  Bu  204?  Q&nput  Pvndwanp  v. 
aft '  pT  727 ;  Anandrav  Bhikaji  PhadJce  Adwji  Dadakbai  (1877),  3  Bo«u  81& ; 
^j*OAarya(l883),7Bom.  Nwewwcwjee  v,  ifctowm  (UM>&),  80 
.  328,  329.  Bom,  402 ;  8  Bom.  I*  B.  82 ;  Si* 
1872.  wanbqi  tf.  Manordas  .JMmon&a* 
Cfwnder  Poramanick  v.  (1910),  $5  $rm,  199  j  12  Bom.  L.  Ik 
wf  (p4),  14  B,  L,  B,  992.  It  a^pHos  to  oases  outside  the 
76;  22^/R^d;^;3;^  island  of)  Bombay,  SundarcMai  v* 
6  Post,  Ch^^V^,!  »%at>cw$  tyikctfi  Nadgowdct  (1899), 


WHEN   LAW   APPLICABLE, 


to  judgment  debts,1  that  law  may  be  applied  in  cases  where  t  lie  Judge  has  a 
discretion  as  to  the  rate  of  interenf.2 

It  has  been  held  in  Calcutta  3  that  the  law  of  dnwluixtt  applies  to 
mortgages,  but  a  different  view  has  been  accepted  in  Madras.4 

In  some  other  inatterw,  such  aw  maintenance,5  the  Courts  may  admin  Wrr 
Hindu  law  between  Hindua  tu*  matters  of  equity  and  good  coitacfrwe. 

In  gome  of  the  enactments  above  referred  to  tho  Courts  uni  wh 
required  to  administer  tho  Hindu  law  only  in  eatfi'rf  where  the,  ^ 
defendant  in  a  Hindu,6  and  in  sumo  of  them  in  euse?*  ^here  tlu* 
parties  are  Hindus,    In  either  case  tho  question  as  to  wh<'thor 
the  Hindu  law  in  to  be  applied  depend**  rather  upon  whrtlwr 
the  person  whoHe  iuheritanee>  Buceession,  <»te-,  is  in  dhpttti*  was 
a  Hindu,  or  tho  persons,  whose  dealing  m  in  qiwntion,  wcro 
HinduH,  rather  than  upon  the  accident  of  the  arrangement  of 
the  parties  in  the  litigation.7 


Hindu 


»I») 


As  to  tho  application  of  tht'ir  fttmmul  law  to  Hindus,  apart  f 
*  enactment*  BOO  In  n  JRahtiwdiw  Narmwlav  (I #80),  />  Born. 
at  pp.  160,  107,  170. 


24  Bom.  114;  1  Bom.  L,  K.  f>51  j 
$«toJ  v.  Jlapu  Sakuram  (18U9),  24 
Bom.  305  ;  2  Bom.  L.  K  18  j  Dugdwa 
Mfawkda*  v.  ttamhandra  (1895),  ^10 
Bom,  Oil;  tfanMft  Dharnidhar  Ma« 
(Shri)  v.  Kcftfutvrav  (Jomnd 

w    (1H1X)),    15    Bom.    <>25  ; 
jftttbaji   v.    //«ri   (farind 

15  Bom.  84;    >IW  .Sff//i^  v. 

(1805),  Ut  Horn,  85  j  //«rf 
Mahadaji  Nittttirfar  v.  BaltmbM 
Ibtghumth  Khtw  (IH84),  Ji  Bom.  &W  ; 
tfamyan  v,  #/if<«ijt'  (IH7JJ),  9  Boitt. 
11.  0.  83*  It  dot^H  not  apply  to  thtf 
Bi<ngal  Prt'widency  outniclo  ('aloutta, 
Ihtnaruin  Btngh  v.  ^aw  /)<;*»  ^>w^ 
(IBHa),  9  Oale.  871  ;  12  0,  U  R.  f>9()  ; 
^ttrj^a  tfarain  tiingb  v,  ttirdbary  Lall 
(IS83),  0  CA!O.  825  ;  12  a  L,  B,  400  ; 
J*raft  JKritikw  Tewary  v,  «/«<&%  ]V«/A 
ffWtMM^  (1898),  SJ  0.  W,  N.  «K)J*#  It  in 
not  In  foro«  in  Madrafl,  K.  Antutji  I  fait 
v.  Awcfai  U«71)»  «  Mad.  1C,  <X  4<K). 
1  Wanda  Lai  faty  v,  IMinndra  Nath 
Gbakrtwtrti  (1913),  40  Cfefa  711; 
/n  Ite  matfcr  «/  //wf  /xitf 
C»la  1280.  Hi 


40  L  A.  08  ;  37  Bom,  »20  ;  ]  7  U  W.  N, 
T»73;  15  Bom,  L.  E.  4&J;  Act  XI  V* 
of  18855  (Civil  PtiMftdunt),  M.  809; 
Act  V,  of  1008  (Civil 
8.  34. 

3  fc}t'(^   Mi'i'Mtknt 
^h>ir  (1012),   JJ7  Mud,    :ti 
//«/  Itttiwji  v,  MitfMtHtlitt  MH  (llilf>)f 
42  (  '*lc.  K2«;  SO  C1.  W.  N,  1  10. 

*  MadttttwafltdftftntttO  fifth  i  tti  Ar«V2Ai 
v»    VfHfaittwitntMJulH 
2t|  Mad.  (U^. 


)r^7  Mad*  3HMI 
law  to  IKJ  aclinlrufl^rrd  hi 
High  Coartu  In  the  ftxftfdto  i>f  thrtf 
ordinary   original  oivil   jurimi{«itloitf 
«,  pp.  #»  4. 


following  mim^    Aziwunni#.w 
v.  /;«/«  (IH71),  0  Hatl.  Ff.  CX  455,  At 
pp.  474,  475;    All  Nahtb  v.  NhttoJ 
Bom.  85;    iMkthwundft* 
v,  />ewrt^  (IKHO),  «  J*«>m. 
pp,    1B,%   IHt;    *SV^KfW   v. 


(1894),  $1  Cab.  H41. 


7W,  at  pp.  HU5,  «Utf  ;  8  if*  1*  it,  70, 


(M«jfm«<iar) 


10  SOURCES. 

BouitcBS  OF  HINDU  LAW. 

In  tho  first  stage  of  Hindu  law,  as  writing  was  unknown, 
dependence  had  to  bo  placed  upon  memory.  Tho  original 
sources  were  the  Sruti  (things  heard)  and  tho  flmriti  (things 
remembered).  The  former  were  said  to  bo  tho  actual  uttering?? 
of  the  Creator.  Tho  latter,  although  of  divine  origin,  wore 
couched  in  tho  language  of  the  ri^iis  or  sages  of  antiquity. 

The  Sruti  wore  in  words  which  would  bo  recited  and  Hung, 
They  eyinjinVed  (ho  four  Yedafl,  tho  six  Veclangas,  or  appendages 
to  tlu»  Vedus,  and  Iho  Upanishads.  There  are,  a  fow  passages 
in  <he  Vedas  which  incidentally  allude  to  a  rule  of  a  lav,  or 
which  gave  an  instance  from  which  a  rule  of  law  may  be.  inferred. 

The  Hmritw  are  the  principal  sources  of  lawyers'  law,  but 
they  contain  much  which  has  nothing  to  do  with  law,  Tho 
earlier  Hmrilw  were  mere  manuals  for  tho  use  of  students.1 

In  the  second  stage  of  Hindu  law  tho  authorities  were  in 
writing.  They  consisted  of  the  ('odes  or  Hantra»*  or  Nniritiit 
which  were  based  upon  older  timritix  and  on  what  are  culled 
#«//m'.  Of  these  such  as  related  to  DlittrtMi,  or  law  or  duty, 
only  concern  iw.  Mven  thn  Wuirnw  >SWm,s"  coniaiu  much 
conin»cf ed  with  religious  rites,  expiation,  and  HO  forth. 


Of  the  tiutm*  (lit.  Hiring^)  tfaotto  rolatod  to  pmctioal 
Dfatrmd  ttnlrafl,  tho  principal  of  which  arc  thone  Uy  CbuUmiW  whos*o  <lat«5 
i«  not  earlier  than  IJ(K)  M.C.,  of  Itaudhayfttia,  of  Apo»iaiulxif  of  V»HMtta»  ami 
of  Vishnu. 

Although  in  theory  Hindu  law  fo  nltimatctly  l)a«ed  upon  tho 
Vftdait,  which  are  staid  to  have  boon  of  divine  origin,  in  mattm 
of  law  tho  T'Vrfa/*  nre  c^f  no  greater  authority  than  the  tfmriti* 
(Uun^rf  h(*ard  I>y  the  r/.s*//^*,  or  Ha^es  of  antiquity),  or  codoyt  of 
revealed  law*  For  all  practical  purponen  jt  is  unnecjeHHary  to 
tract*  tlu»  law  earlier  thau  tho  Dharma  Nttstmx, 

In  rnodoni  practice  tho  J)hamw  tiattra*  ara  of  lew  authority 
than  the  Commeuturio**  and  JHgoHtn,  which  aro  baaed  upon  th(mi, 
and  tho  viewH  oxprosflod  in  tho  Comnrientaricw  and  P5g<$tn  In 
tbok  placo  give  way  to  tho  deeimonn  of  Iho  Judicial  Committtw 
of  tho  Privy  Council  and  of  Iho  High  Courts  of  British  India* 


**  Law  of 
L9  p,  4, 


CODES.  1  1 

With  regard  to  I  ho  interpretation  of  ancient  te\t-bouk,s  ou  Hindu  law  Tntorpwtation 
the  Judicial  Committee  flay  this,1  "  Thry  now  add  that  Ihe  further  study  of  < 
of  the  subject  necessary  for  tho-  decision  of  those  appeals  has  still  moro 
improsBcd  them  with  the  necessity  of  great  caution  in  interpret  ing^hooka 
of  mixed  religion,  morality  and  law,  lest  foreign  lawyers,  aecuBtomed  to 
treat  as  law  what  they  find  in  authoritative  books  and  to  administer  a 
fixed  legal  system,  nhould  too  hastily  take  for  «trict  law  precept  H  which 
are  meant  to  appeal  to  the  moral  Henne,  and  should  thus  fetter  individual 
judgments  in  private  affaire,  should  introduce  ro»t  fictions  into  Hindu 
society,  and  im|>art  <o  it  an  inflexible  rigidity  never  contemplated  by  th<» 
original  law  giu'i-H." 

!Tho  principal  Codt»s  or  Sanfiitas  constituting  th<?  Dlwrma  The 
Sastras  2  are  — 

1.  Tho  Codo  of  Institutes  of  Manu? 


This  is  undoubtedly  the  most  important  of  the 
authornhij)  is  unknown,  and  then*  JH  great  uncertainty  u.s  to  its  a<#\  It. 
waH  translated  }>y  Sir  William  rjomw,  who  cnnHirhwd  it  was  written  in 
the  thirteenth  century  n.r.  Modern  invost  Ration  han  placed  it  much  lati*r« 

TrofoHHor  Macdont'H4  mmHidcr-H  that  it.  Vk  probably  oHmimwl  its  ]tn*H<*ni 
flhapo  not  much  latter  than  200  A.T>/'  Dr.  JfiUhlc'r  A  oonwiclerri  "that  tin* 
work,  Biioh  an  wo  know  it,  oxiHtcd  in  the  ncwoml  e(*ntnry  A.T>/*  l*rwf<i«f>r 
Jolly  0  romarkn  that  the  code  cannot  well  be  placed  later  than  the  waoml  to 
third  eontuty  AJ>,  Profotwor  Max  Miillor  held  ?  that  it  oannot  IK? 
than  400  A.D.,  but  thift  view  lim  boon  met  by  J>r,  Btihlor.** 

2.  Tho  Code  or  Institute**  of 

This  coda  i«  second  in  im|K>stance  to  that  of  Manx.  It  wti«  apparently 
written  in  one  of  the  early  conturieH  of  the  Chmtian  era.  The  MittiMmm  * 
JH  a  commentary  upon  thin  code. 

S.  Tho  Codo  or  Institutes  of  Nartulit. 

Tho  tranwlator  (3)r*  Jolly)  of  thin  «o<le  fixes  itfi  earliest  |>o«*4jbl^  date 
at  alK>tit  400  or  IKH)  A.D. 


v.  of  tho 

(Sri  IMwu) ;  lta«  Jtiihtrr. 

W 

I  A,  H*,  at  p.  136 ;  S>  Mad  »1C>8,  at  p. 

pp.  415,  416  \  121  All  400,  at  j>p,  47Hf  «  "  Kaonnl    Bookn  <>£   thn 

470  j    3  U  W.  N.  427,  ftt  p,  442;  vo).  xxv.  j 

1  Bom,  I*  R.  22«;    Mwant  tiingh  of  fmiia  *'  ( UK)H)»  IL  2«MJ. 

(/to)   v.   Kfakori  (Ritni)  (180H),  25  «  u  Rwht   umi   Wtto1*   (Km»yti!o- 

J,  A,  f4 ;  20  AU.  2«7 ;  2  (\  W.  N,  iJ7;i  pwclia  <*f  Imlo-Aryan  Kuwawh),  p.  Ul 

*  WorkH  of  authority*    For  a  Imt  7  **  India,  What  <mn  it  IViurh  UH  V  '* 
of  all   tlio   Hanhitan   (nolhn-tionH  or  pp.  91,  m 

Institute^)*  wo  HiroAr'H  **VyavAj*tha  «  **H»cr«»d   Book*   of  Uio 

Darpaim/*  pn<f(tats  and  BhfttfcAcha*  vol*  scxv.  p.  117,    In  15  (J,  W,  N, 

H*1*  **  Kittdu  Uw»*y  2nd  <«(Lf  i»,  2^  Mr.  Ka«hi  Pttuwl 

*  For  an  account  of  Marm'w  (Jotlo  date  at  about  15<) 
^othointroda<?tioixtoaSivcredBooka 


DIGESTS. 


Commentaries 
and  Digests. 


TYiwipu! 
whuoltf  of 
Kim lu  law. 


After  the  tiustras  the  next  step  in  the  development  of  Hindu 
law  consisted  in  the  composition  of  a  number  of  CommentaricB 
and  Digests  based  upon  the  Hwslras. 

The  authority  of  the  several  commentators  necessarily 
varied  in  different  districts,  and  thus  arose  the  schools  of  law, 
which  are  operative  in  different  parts  of  India.1 

The  differences  between  Iheso  schools*  art*  said  to  hu\e  risen 
it)  tho  main  from  the  different  views  expressed  by  iho  com- 
jnentators  who  were  of  authority  in  the  districts  which  "wev* 
governed  by  the  schools  respectively*  Difference  of  the  ciisiom 
of  districts  may  also  have  helped  to  differential  e  ihts  school* 
both  directly  and  indirectly  by  Inlluonem^  the  opinions  of  the 
commentators, 

The  two  principal  schools  2  o£  Hindu  law  are  — 

1,  Tho  Miiakfihara3   school,   which  prevail*   throughout 
India,  except  where  tho  Bengal  school  provailn. 

Thin  IM  tho  older  and  mow  orthodox  nyaloia  of  Hindu  law*  It  in  iv  Hid 
of  i  ho  patriarchal  HyHtom. 

2,  The  JJonKal  or  Duyu-hhaga  4  school,  whi«h  prevails  when* 
the  Bengal  language  IH  spoken  by  the  mlutbii.uulH  ol  the  country.1^ 


ThiH  Hrhool  was  founds!  by  Jiinuhivaiwuia*  and  Kd^huimndana  7  in 
the  /iftH'nih  ccuttiry,  K  IIUH  hwn  c<mm<i(T<'<!  by  anwn  writnw  to  <»ww 
ii«  origin  to  Brahuihiieal  authority,  hut  *fr,  8,  «?.  Mitm.  uttribuH'M  th0 
piiouliariti^H  of  thin  wahcx^I  to  the*  oammmtbl  a<*tivity  of  fcte 
and  to  thoir  antagonlwrn  to  BmhttufcniNin.*  Tho  former  vkw  I*» 


of  Mudum  v, 

too  JitwrnUnytt  NttthitjtaMy  {1WW)f 
JS2  M.  I.  A.r  ;i«7,  at  p.  *|;I5;  I  J*.  JA 
K.  K  a  l,at  p.  II  ;  10  W,  R. 

17t  at  p.  JM  ;  (i.  1).  ButwrjiM«%H 
of    Murrlap;*'/'   ?ir<l    cil.f    p»    /S,     Or, 
Bhnttaciiarya   (u  Iliii- 


i*H  "  Law  of  InlM*ri 
"Ml 
8  »So 


i^»  J»y 


that   tho   Cummi'ntarit'H   and 
j  worn  thrf  otttftonw  of  ft  < 
to  rt'Cotuiil^  Uu>   Sniritirt  nt  tho 

ttHct'iidancy.  &•(*  ulno  H»  ('.  AHtra  in 
**Law  Quarterly  lU-vww,*'  vol.  xxi. 
p*  3«0»  xxSi.  p.  W). 

*  Thin  i»xpn*HMicm  haw  IHHIW  ohji'«t<'d 
to,  but  it  WUH  dt*ft'nd«'d  ! 


p.  10 

wf  authority  throughout  Twiirt,  i'xn»|it 
wlii'n*  Mijicm'tifd  by  otlwr  work?*  in 
B<*n;mi  and  UV^tcni  India* 
4  tiomctimt'H   called    thn 


tlw* 


That  in,  thr 


*  of 


iiuntwttn,    untl 


Hyliwt  and  <  'ftchar,    An  U>  Atwwi> 
JtoW  Xkbfa  v,  C^fwCo  /M  (I«7I), 
10  W,  K,  (^  II.  4*2, 
*  JPW,  p,  14* 


7  ;  Efl,}kumar 


xxi-  |», 


vol.  Juu,  p, 
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by  tho  religious  ohciractor  of  the  system  ol  Inheritance  (potf,  ohap,  xii.). 
The  latter  view  is  supported  by  the  freedom  of  alienation  allowed  by  the 
Bengal  school. 

The  Mitakshara  school  is  subdivided  into  four  minor  schools,  SuMivwic  n  o£ 

„  •  Mitiikffhnru 

VIZ. —  Pchool. 

1.  Tho  Bonaros  school. 

This  school  prevails  in  Behar,  in  tho  district  of  Benares,  and  in  Central 
and  North-western  India,  and  in  the  whole  of  Northern  India,1  escort 
that  in  the  Punjab  it  is  connidcrably  modified  hy  eiwlomary  law, 

2,  The  Dravida  or  Dravira  school 

This  school  prevails  in  the  Madras  Presidency,  »,«,  in  tho  southern 
portion  of  tho  poninwula*  It  was  founded  in  tho  thirteenth  oontuty  hy 
JDevananda  Bhatta,8 

Mr.  Morloy  5  says  that  the  Dravida  school  "may  1m  milrdividwl  infnSu!»i{iviMi<m<>{ 
throo  districts  in  each  of  which  Borne  particular  law  trnvtivs  him*  mw  l^vida 
woight  than  othorH ;   ihoH<s  clMrictH  arc:    J>ravi<in,  properly  cO  callwl,*'"  Aw ' 
Karn&taka.,5  an<l  Andhra,"  ° 

8.  The  Maltaraflhlra  school. 

Thin  school  prevails  whore  thoMaralha  language  m  wpken  an  n  vcTnacukr 
and  In  Guzorat  and  Kanara. 


( tntrcKiuotiun*  p.  oxo*),  to  bo  gowrned 
by  this  school.  In  a  note  to  jftfrfatt* 
pfrfti  MUM  ft  v*  floogundtt  (ffarw?) 
(1801),  1  Btm.  fit»l.  R.  57,  afc  p.  3»t 
note  (2ml  cd.,  49,  at  p.  51,  no(<i),  Mr. 
Maona^hlcn  Htatr*H  thai  **  UK*  aui-hori- 
tit'H  followed  in  OriHHo-  nn»  tlui  Hamo 
with  thoHo  oC  .Bonsai "  j  hut  <h« 
opinionH  of  tho,  ptnuHtH  in  thin  cat*® 
wore  not  founded  on  Itangal  authori- 
lion,  and  an  Mr.  Maytto  points  out 
(Hth  <ul,»  p,  11,  noto),  in  another 
( )ri»sa  oaao  rnontioned  in  Macnaghten's 
"  Hindu  Law/1  iL  m\t  tho  opinion 
of  tho  pundits  wan  founded  on  the 
MitakfcHara,  In  tiaghunadfo  (8H)  v. 
Bww  XMwv  (Sri)  (1876),  3  1.  A. 
154 ;  1  Had.  69 ;  25  W,  B,  0.  B.  m\, 
which  wa»  a  oa»es  from  Ctanjam^  whi<>h 
wan  moluded  in  tlif  awhmt  Hiudti 
kingdom  of  Omna,  tho  law  of  thn 
Dravida  twhool  wa«  appluul  apparently 
without  quautionu  Mr,  Mayno 
('•Hiwiu  Lw,M  8th  «d.t  p.  11) 
suggoets  that  tho  Court  applied  the 
of  law  with  which  it  waft 
In  Kaghttbanund  ttew 
4  OaK 


law  was  applied  to  a  caw»  ro 
Him  alwi  AV//M  l*wfifo  BttttJprjrG  v. 
6'/bAuf*  ^Arn^iA  (1874),  22  W,  II, 
0.  K.  214;  Jttgfndm  n/tupiti  ftvrri 
f'hitiulitn  MttfittiHttrtt  (ttfijft)  v*  AV/f/r^. 
ww«rf  Mtwtiwjk  (IHtK)),  1*7  i,  A.  liiH; 
l8<'aU-.  151.  In  7>///7w///  Kitmttri  IMti 
(Mrimttti  Kitni)  v.  Jny*t*ti*  Chnntfor 
Dhnbnl  (IJMMJ),at»  !,  A.  Hi!  ;  29  (JMa. 
432  ;  n  ('.  W.  N.  400  ;  4  Bom.  I/.  H. 
8<M5,  thw  <lftciHiou  of  tho  <  !«»tirfc  in  India 
nhowcui  that  Ori^vta  wti«  Kowm^d  by 
tlw  Mitakrtham,  but  Um  qm^ttoii 
wa«  not  dcoklad  hy  tho  Judiaml 
Committee. 
p. 


(IHttfi),  12  M.  I,  A*  397,  at  p, 
4M;  1  H.  L.  H.  P.  <!.  J,  at  r».  10; 
10W.  R.  I*,  a  I7fat^a 


p.  ext'.i. 

4  WIw>w*   thn   Tamil   language    i^ 
H  poke,  a, 

*  Whom  tho  Kanar^W)  langitaxn  fa 
spoken. 

*  Whuro  the  T^lr*p;a  lan^ua^  h 
spokon.    BtJ«  Wttrnttttmiwtl  v,  Htibtr&» 
iwhnrlu  (IftOJi),  1  M  H.  (5,  420,  fcfe 
p.  4315, 


14  SCHOOLS, 

4.  The  Miihila  school, 

This  school  prevails  in  what  was  in  ancient  times  the  Province  of  Uithila* 
or  Tirhoot,1  and  in  the  adjoining  districts.  It  was  founded  by  Chttudenh- 
war,  1314  A.D.,  and  Vachaspati  Misra,  wlio  flourished  in  the  fifteenth 
century.2 

Punjab  school.  NoBtri  Golap  Oiundar  jforkar  3  added  to  this  enumeration  a  Hehool  which 
ho  called  the  Punjab  school.  This  school  «  not  recognized  by  other  text 
writera,  and  !H  not  referred  to  in  the  authorities  by  that  name*  There 
may  be  many  differences  between  the  Hindu  law  a«  administered  in  th<* 
Punjab  and  that  which  in  administered  in  the  other  provinces,  but  nuoh 
differences  arino  from  the  existence  of  local  ciwtomH,  ui>on  which  tho 
law  Is  there  based,4  and  do  not,  as  in  the  COHG  of  the  other  schools,5  ari«« 
from  dJHVjvntTN  of  opinion  as  to  the-  true  construct  ion  of  texts, 

Tho  geographical  Ihmtrt  of  tlusso  schools  cannot  be  accurately 
(Maori,6  Whore  thuro  in  a  diuputo  as  to  which  nchool  provailn 
in  a  particular  locality  tho  question  must  bo  determined  upon 
evidence. 

Tho  redistribution  of  district**  or  other  arbitrary  division**  of  land  by 
the  Government  does  not  render  tho  inhabitants  of  tho  locality  dealt  with 
liable  to  be  subject  to  a  different  school  of  law.7 

j'Htammmi          f.Pho  following  iii'o  tho  principal  works  of  authority  in  tho 

wnrku  of  -t  >          t       «       to,. 

authority,         UoJUgal  Bohool  :  *™ 


Nothing  wlain  w#m*  to  h<^  known  of  tho  author*    According  to  Mr* 
arid  to  Dr.  Jogondrarwth  Jihattacharya  ho  pmbably  livt-tl  in 


1  "TIw  district  of  Tirhoofc,  wliicli  (lH7f>)r  Ml  W.  R.  C1.  H.  ^7^      Thin 

IN  a  cormption  of  th«  HariHkrit  name  drciniou  waH  aftt*r  rcmaucl  by  tlw 

TMkhtoklit  JH,  a«  tho  namo  im|>Jii*H,  JuriiciaHVjiMniitt^^hiAV/wNwwrff^n/s 

bounded   on   tlm«o  Hi<l<««   by   thn-n  (Muttwimnl)  v.  Mrt/iw  Hingh  (IH7iJ), 

riwrw,  nanu'ly,  by  tho  ({umiak  on  in  \V*  H,  ('.  K.  HO.    Thi»  judgment 

t\w  w«§Htt  th(^  K«»«i  on  <ho  t»aMf,  and  <»f  fht*  «Ju<UmI  (Niniiiuffff*  w'fiuM  to 

th*«  (lun^cH  on  the  nnuth.0    (<.   f.  >sliow  that  (,hii  burden  ww  upon  tho 

Httrkur^H  u  Lnw  t»f  Adoption,"  p.  4  W*  ptTx<m  uwMTtin^  tho  n'ff»ition  <«f  th<» 

H*H>  maji  of  ftncionfc  Mithih  Arint'Yf'd  law  ori^iiuttly  uppilrablo  to  tho  fim- 

to  I**  C  Tagon*%H  trannlatJon  of  th«  trict.,  but  fhU  vunv  of  th«*  juilKmoni 

Vlvada  Ohintamniii.  w&»  not  «UKgo«fct»(l  in  tho 

*  Jihattachttryu'H    **  ICimlu   Law,'*  of  tho  IJigli  (Juurt  on  remand, 
2ml  od.»  p.  10,  wart  it  rt'^rrod  to  wiwn  th«  ca«s  0 

1  "Hindu   Uw,"  Hrd  e<L,  p.  #{).  apfniti  txjfow  tho  Judbml 

**Uw  of  Adoption/'  pp.  ^H,  5454.  (Nk*> titKHdtir 

*  fekw  Tti|»ix*rf«  "  Punjab  duutcHnary  4  J,  A.  147), 

X4W,"  vol.  Si.  |»|iu  B^  -80.  »  ^kw    Mitral    **  JUw    of    Joint 

*  4^  p.  19.  ProiKirfcy;*   p.    IS ; 

*  te  M0rl*y%  "  DigwiV*  Introduo-  **  Hittda  Uw," 
ti/mT  pp.  4xacxii,^xML  •  Lit,  s 

'  fritfot  8in$b  T* 
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Bengal  in  tho  fifteenth  century,1  Saatri  Ciolap  Chandra  Sarkar,2  considers 
that  Jinuitavahana  flourished  in  tho  last  quarter  of  the  eleventh,  and  the 
Jirnt  quarter  of  the  twelfth  century  A,!*.  He  identifies  him  as  the  minister 
of  ViHwakncna,  a  king  of  Bengal  The  work  was  translated  by  Mr.  H.  T 
l.'olchrooke,  It  is  the  highest  authority  in  Bengal,3 

2,  kimriti  of  lUighunandana. 

Thi«  author  i«  Haul  to  he  of  the  highest  authority  in  Bengal  except  in 
mat  tow  of  inheritance.*  The  portion  of  the,  work  relating  to  inheritance 
(Dayatattvta)  in  general  Htrictly  follows  the  Daya-bhaga.  llaghtmandana 
ftcwniH  to  have  flourinhed  in  the  latter  half  of  the  fifteenth  century  or 
beginning  of  the  gixlecnth  century.5 

8.  Daya»kmrtiu,  Bangralut,  by  Bri  Krishna  lrarkalankar, 

This  i»  a  treatise  on  tho  law  of  inheritance,  following  tho  Daya-bhaga, 
and  apfwirontly  written  early  in  the  eighteenth  century*  It  was  translated 
by  Mr,  P.  M.  Wyneh  in  1818, 

4.  Hrikr'uthna^  Commentary.    A  commentary  on  the  Daya- 
bhagu,  by  tho  Iiint-uamed  writer. 

5,  Dattaka  Chandrika*    A  irouliHo  on  tho  law  of  adoption* 

The  translator  (Mr.  Huthorland)  aacribed  the  authorship  of  this  work 
to  J)«vananda  Bhatta,  tho  author  of  tho  **  Bmriti  Chandrika,"  a  but  it  is 
now  taken  to  be  the  work  of  &  Bengal  Pundit,7  It  haa  been  suggested 
that  thi«  work  was  forged  for  the  purpose  of  a  particular  suit,8  but  the 
Judicial  Committee  has  treated  the  "Dafctaka  Ohandrik**"  m  of  groats 
authority  in  question**  of  adoption  in  Bengal*  „«  —  ~"~^s^ 

1  8<*tt      Bhai  ta<*harya'H      **  Hindu  Dr.  .lolly  in  "  I  )io  Adoption  iu  ImUea," 

,n  2n«l  <^i,,  pp.  ;i:$  IJ5f  and  jm-  Wun&burg,  1010. 
to  (;ol«hr(w»k«'8  tranniation  of        *  Muvflttwi  v.  Atclmna  (1817),  4 

a«a.n  M.  I  A,  1,  at  p.  57  ;  7  W.  &  R  C. 

»  **  Hindu  Law,**  3rdocL»pp,  Si7»  28.  57,  at  p.  59  ;  (faUwtor  of  Madura  v. 

*  Bhattaflhiiryfc'fl   **  Hindu    Uw,"  Moottoo  Xtanwtinga  Sctthupathy  (I8«8}f 
toi  fdf  p,  37.  12  M.  L  A.  397,  at  p.  437  ;   1  B.  £<  7 

*  Bfe^U<vl^ryft'«   '*  Hindu   Uw/f  B.  F.  0.  1,  ftl  p,  13  ;  JO  W.  a  #-  O/ 
8n<i  oil,  p*  38*    Tho  portion  ol  lik  17, 

work  tolbg  with  tobor|tww»  (Dny^ 
him  tom  imiAt«Kl  by  a  (1 


(IS09),  26  1  A.  113,  at  pp.  131»  132  j 
Mrauft  **  Vyava«thifc  Bar-     2Si  Mad,  398,  at  p,  411,;     21   Ait 
,  xvt  note*.  4<JO,  at  pp.  m,  466;   Sfe  <X\^  3JI; 

».  #20  j 


,  p.  17.  427,  at  p,  489  ;  1  Bom, 

*  Mttym4*»  "  Hindu  Law,**  8th  o&»  Bhaywan  Singh  v.  SA 

,  31,  92  ;  V.  N,  Maadlik,  Introd.,  (180»),  20  L  A.  153,  at  p;  101  ;  21 

J   Bbattoohtiyar'*  "Hiadu  Law,"  All  412,  at  p.  419  j  3  0.  W.  N.  454, 

d  «<L,  p*  ^  ?  «T0Hy'«  **  JU^tUHS%1?  at  J>,  457  ;  1  Bo%  L.  K,  311  ;  fi.a  iu 

!»,!§$!  <^w  /8fdto*  V.  JWfeAwj  Court   Wow   (1895),    17   All.   21)4; 

All  *W*  *t  W*  «*»  JVartldto    JRfcwcwndfM    v,    /ki«Aoo 

(1015),  4»  t  A,  56  j  40 


16  MITAKSHABA  SCHOOL 

The  Mitakshara  is  also  of  high  authority  in  Bengal  in 
matters  where  it  docs  not  conflict  with  the  above-named 
works,1 

In  tho  Mitalvsliara  school  the  guiding  authority3  is  tho 
work  from  which  tho  namo  of  tho  school  has  boon  taken,  v\%. 
tho  Mitakshara,  which  is  a  commentary  on  Yajnamlkyap  by 
A7ijnaneshwara  Jogi. 

The  author  is  said  to  have  lived  at  the  end  of  the  eleventh  century, 
b*  Vijnane«hwara'fl  views  and  opinions  are  eminently  practical.  Tho 
high  authority  which  his  work  enjoy**  almost  throughout  India  S«  dtio 
partly  to  that  rea«>n  and  partly  alno  to  the  fact  that  ho  was  the  councillor 
of  the  wont  powerful  Hindu  king  of  his  time."  *  Ho  lived  ai  Kalyaiia 
(probably  tho  modern  Kaly«m  in  the  Nr/am\s  dominions)*  whieh  wan  f  hn 
capit  al  of  Vikramaditya  VL,  or  Vikramanka,  King  of  lh«  C  'Iwlnkya  kingdom 
o!  tho  Docoan  from  1070  for  about  half  a  century.* 


rlrho  flchooln,  which  arc  aubdivimons  of  tho 
Hchool,  giro  preference  to  certain  treating  and  commentaries 
which  control  and  explain  pafwagoH  of  tho  MitakHhura.  Thiw 
urine  tho  cliff*  'renew  l>ot\wn  thorn* 


Where  there  in  no  eonKensuK  of  opinion  among  the  «omnt*nUtoni  or 
pKlabliNbe<l  uwage,  tluk  dootriiU'H  of  the  MitakMlmra  prevail,7 


77i(»  folf(nvij)^  an*  fho  principal  \vorkn  of  authority  hi  thww 

oolK  :%--• 

In  tho  BonaroH  school 

1,  Vira 


Thi»  work  was  written  by  Mitnt  Mlnra,  who  probably  lived  in  the 


Bhatiaclmrya'H   « Hindu  Law,*1        «  Btottwhttyrt   ^Hinck 

p,  IJ4,    /Mwywindwn  Itoottey  2ml  ed,  p,  31. 
Jttw  (WW),  U  M.  I.  A.  487,        »  V.  A.  Hmith*i  **  Burty  Hktory  i 

at )».  507 ;  0  W.  E,  P.  C.  23,  at  p.  20  ;  India,"  3rd  e<t,  p,  433. 
AfafyayGhandra Bhutttwharya v.  //on"        *  j&kugmndtwn  ttwhty  f. 

/H«  enMwnJ  (190a),  35  Gate,  721,  at  jftw«  (1867),  ii  tf.  T,  A,  4»7» 

r«,  727  ;    12  a  W,   N.  51 1,    at    p,  «07,  UOS  5  0  W.  K.  E  (1  23,  at  p, 
515.  *  Soo  jR0jftf  (Vr«ma«j/  v, 

*  JttyaMnth  Prumd  f/i/jrfrt  v.  /fuwjA  ^mrnnl  (1DO«),  2i»  Mad  #8R 
^*«yA  (IH07),  25  Calo,  804,  at  p.  3<W,         *  8arkar'«  **  Hindu  Uw,11  »r*l 
Qdfator  tf  Madura  v.  ,4/oc^o»  Itama*  \y.  2B,  20.    Mttra'H  "  Law  of 
1^  SffOatjMthy  (1868),  1*J  M.  I.  A,  1'roporty,1'  p.  L 

»W**e  fc49f  j  1  B.  L,  B.  F.  a  1.  at        *  too  Introduction  to  d.  ( 

p.  II  j  10  W*  a  P.  U  17,  at  p.  21.  translation,  pp,   ml,  xiv,    Bhatta* 

JCridknqji   Vyw&twh  v.    Pmdunwg  eliarya'n   "Hindu   Law,**   2r»4  tut, 

( 1 875),  12  Bom*  H*  0*05*  p.  »«. 

*  .XnfM*.  11. 
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sixteenth  century,  for  the  purpose  of  refuting  the  arguments  of  Jimuta 
Vahana  x  and  the  oilier  writers  of  the  Bengal  school.2 

The  Vira  Mitrodaya  is  of  very  high  authority  in  the  Benares  school,3 
but  cannot  be  followed  where  it  conflicts  with  a  clear  statement  in  the 
Milafaihara.* 

2,  Nirnaya  Sindhu. 

This  work  was  written  by  Kamalakara,  and  was  completed  in  1612  A.D. 
8.  Dattaka  Mimansa. 

This  is  a  treatise  on  adoption  by  Nanda  Paudita,  who  lived  at  Benares 
in  the  seventeenth  century.  It  has  been  translated  by  Mr.  Sutherland. 
The  authority  of  this  work  has  been  emphasized  by  the  Judicial  Committee 
on  more  than  one  occasion,5  but  caution  is  to  be  applied  in  accepting  the 
glosses  of  Nanda  Pandita,  whore  they  deviate  from  or  add  to  the 


In  the  Dravida  school.7 

1-  Smriti  Chanilrika,  by  Dovananda  Bluttta.  Hchooi' 

The  author  lived  in  Southern  India  about  the  thirteenth  century.8 
The  authority  of  thi«  work  is,  in  the  absence  of  usage  to  the  contrary,  sub- 
ordinate to  that  of  the  MitokfiJtara.9  Its  authority  is  said  to  be  second 
only  to  that  of  the  Mitakslkam^  It  has  been  translated  by  T, 
KriBfcnasawmy  Iyer. 

2.  Parasara  Madhavya. 

This  is  a  commentary  on  the  Para#ara  Smriti  by  Manhava>  who  was 
Prime  Minister  of  Bufcka,  the  third  King  of  "Vijayanagara,  whose  reign 

*  Ante,  pp.  14,  15.  (1015),  42  I.  A.  155;   37  AH.    350; 
»  R.  0.  HirciMf's  "  Vyavaslha  Chan-      10  0.  W.  N.  8U  ;  17  Bom.  L.  Rt  549, 

drika,"  vol.  i.,  Introduction,  p.  17,  referring    to     Oiirulingasmmi    ($n 

and  note.  lialusu)    v.    Kamnlakahinammti  (Sri 

8  Collector  of  Madura  v.   Moattotf  Balusu)  ;  Itadliamohun  v.  Uardai  Bili 

famaKfifftt    Sathupatty    (1808),     12  (1  899),  20  L  A.  113;  22  Mad,  398  ;  21 

M.  I,  A.  397,  at  p.  438  ;    1  B,  L.  H.  All.  400;  3  0,  W.N.427;  1  Bom.  L.  R, 

P,  0.  1,  afc  p.  14  ;  10  W.  B.  P,  0-  17,  220  ;    Mtagmn  Singh  v,    ftlwgwm 

at  p.  22  i   Uridfari  Lull  May  v.  (The  Singh  (1898),  20  L  A.  103  i  21  All 

Bengal  OommmeM  (1888),  12  M.  L  A*  412  ,*  3  0.  W.  N*  4?4  ;  I  Bom*  3U  & 

44$,  at  p.  400  j  1  B,  I*,  B*  P.  0.  44,  311; 

nt  p.  $&  j    10  Wf  B.  F,  0.  32t  bt         *  See    Cofteetor    of    Madura    r. 

p,  84^    3MM  Mym^v,  Mehan  Lai  Mootloo  RamtUnga  Sattw<p(tthi/  (18CB), 

<18S0),  n  Ail.  m,  at  pp.  340-342  ;  12  M.  L  A.  307,  at  p.  437;  1  B.  L.  B, 

Ma$inffhv,8arafraz£unwar  (1896),  P.  0.  3,  at  p.  13  ;  10  W*  B,  P*  tt  17, 

10  AIL  2  15,  at  p.  231.  at  p.  22. 

*  Jagannath  Pmsad  Onpla  v.  Mun*         8  Jolly's  **  Leoturos,"  20,  21* 

fit  Bingh  (1897),  25  Calo.  354,  at  pp.         *  Majv  Gramany  v.  Ammnni  A  mmal 
Ml,  368*  (1906),  29  Mad,  358  ;  Midfappwfayan 

*  Caso^  a^t  p.  15,  note  9.     Sa©      v,  Ammawi  Ammal  (1897),  21  Mad 

Mm  v,  &thari  Lai  (1S89),  12     58  ;    Svfatfm®  v.  Luictwiana  Xrfdi 
kt  pp*  341,  342  ;    Qan&a     (1897J^  JW,  100. 

/  ^4  (1886),  9  AH        »*,8ijran^$  "Manual,1'  2nd  ed, 
>  323,    >'      ;      ,1',      <     ,   PP-   3,  4.    Bhattacharya's   ''Hindu 
\  Uwj'  2nd  ed,  p,  32. 
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Muhaittnhlra 
flcbool. 


commenced  about  1361.    It  is  said  to  be  "  in  high  esteem  in  BenareB  and 
in  the  Southern  and  Western  schools."  * 

8.  Sarasvati  Vilasa* 

This  work  was  written  by  Pratapa  Rudra  Beva,  a  King  of  Orinwa* 
early  in  the  sixteenth  century.  It  has  been  translated  by  Mr.  Foulkes, 

4.  Vyavaliara  Nirnaya, 

This  was  written  by  Varadaraja  about  the  end  of  the  wxteenth  century. 
It  has  been  translated  by  Dr.  Burnell, 

5.  Dattaka  ChandrikaJ 

The  application  of  this  work  to  Southern  India  is  said  to  have  been 
due  to  a  mistake  made  by  the  translator  in  attributing  the  authornhip 
to  the  author  of  the  Smriti  (Jhantlrifat ; 4  but  as  it  has  bwn  treated  by 
the  Judicial  Committee  as  an  authority  in  Southern  India, *  the  effect 
of  this  mistake,  if  it  be  one,  cannot  be  altered. 

The  Judicial  Committee  haa  atao  affirmed  the  Vim  Milro* 
daya  °  to  bo  a  work  of  authority  in  Houthorn  India,7  but  It  i# 
submitted  that  that  work  is  only  of  secondary  authority  cine- 
whore  than  m  BenaroB.8 

In  the  Maharanhtra  school, 

1,  Vyavaham  Mayukha. 

Thin  wan  composed  by  Nilkaniha  Bhatta  about  the  beginning  of  th0 
seventeenth  century.  It  i»  of  paramount  authority  in  Uujarat,*  In  tha 
Northern  Konkan,10  and  in  the  Mand  of  Bombay,11  and  apparently  if* 


*  Bhattacharya's  "Hindu 

2nd  cd.,  p,  31.  The  portion  relating  to 
inheritance  (Daya-vObhaga)  ha»  boon 
trannlatcd  by  Dr.  Burncll. 

*  Lit. :  the  recreations  of  8ara$wti9 
the  goddess  of  learning.    AH  to  the* 
authority  of  tlnn  work,  soo  "  Nt^lKon'B 

of  Hindu  Law,"  pp,  Ili2,  IKJ. 

Ant?,  p.  !<>« 

Sec  Jolly's  "  J^HsturoB/'  p.  23. 

jHco  oatjoe  anlz,  ]).  15,  note  !>. 

A>ntv,  pp,  10,  17* 

Monirttm  Kolita  v.  Kerry  KoUtotny 
(1880),  7  I.  A,  115,  at  p.  1/53;  5 
Caic,  770,  at  pp.  7H8,  7Hi) ;  «  0,  L,  R, 
»2*2,  ftt  p*  ^32,  mfurring  to  (JrMwi 
Lall  Hoy  v.  The,  Itcngttl  (hmrnm&ntt 
13  M,  I,  A.  448,  at  p*  4(W ;  J  ft.  L. 
R.  K  0.  U,  at  p,  m  j  10  W.  R.  P.  (JL 
32,  at  p,  34f  which  in^r<;ly  HtaUjw  that 
the  work  in  quoBtiou  k  of  high 
authority  hi  Beimrog, 
8 


9  See  West  and  Buhkr'fl  ^ 
T^w,'*  2nd  od,,  p.  3,    this  applios  to 
the  Kamathin,  settled  in  Bombay; 
Jagannath    Itaghunath    v.    Narayan 
(1910),  34  Bom.  553 ;  12!  Bom.  L.  R* 
545.    Tho  llazur  Court  of  BarwU 
ha&  held  that  the  Mitaktjhara  i«  para* 
mount  in  (»u!fit»rat ;    w^  Acharya'w 
<{  Codification  in  Britinh  India,**  pp. 
345  el  wv/, 

10  HaklMmm  Ntttlttttkiv  Adhikttri  v. 
Nltofai  (1870),  3  Btinu  353,  at  pp. 
305  c-t  wq.     AH  to  th(»  limits  of  tho 
Northern  and  Southern  Kcmkan,  w^o 
Narfutr  v,  B^u  (101(1),  40  Born,  G21 ; 
18  Bom*  L,  B,  744 

u  Vandmwn  Jekfaan  (Paid)  v, 
MawOttl  ChunM  (Patel)  (1890),  15 
Jiom.  505,  at  p.  574  $  Lallubhai  tiapu* 
Mm  v,  J^a^wmrftai  (1S70),  2  B«>m» 
3SS,  at  p.  418  $  Krixhnaji  VyanktwK 
v.  Pan&uraim  (1875),  1^  Bom.  H»  04 
05*  Boo  Vijiaranyam  v*  Lakthuman 
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Shulh.1  In  the  Hahratta  country,  and  in  the  Southern  Koukau  and 
Northern  Oanara,  its  authority  is  inferior  only  to  that  of  the  Mitakakara** 
Throughout  Western  India  it  is  of  high  authority,3  and  its  aid  will  be  in- 
voked where  the  Mitaksham  is  silent  or  obscure.*  It  has  been  translated 
by  Mr.  Borradaile,  and  again  by  Mr,  V.  N.  Mandlik. 

"  Questions  on  the  Hindu  law  of  inheritance  to  property  in  the  island 
o£  Bombay  are  to  be  determined  in  accordance  with  the  Mitakshara, 
subject  to  the  doctrine  to  be  found  in  the  Mayukha,  where  the  latter 
diftcrH  from  it.  But  as  laid  down  by  Telang,  J.,  in  Qojdbai  v.  Shrimanl 
tfhafatjiwo  Haloji  Jtaje  Witwh  ;  6  *  Our  general  principle  should  be  to 
construe  (he  Mitakshara  and  the  Mayukha  so  as  to  harmonize  with  one 
another  wherever  and  so  far  as  that  is  reasonably  possible  *  "  6 


2,  Nirnaya 

8.  Dattaka  Mimansa.* 

4.  Swnskara  Kaustaba.® 

ThiH  work  is  by  Anantndeva.  It  w  said  to  belong  to  the  same  period 
m  OKI  Ninutytt  Ninflku. 

in  i  he  introduction  to  Wwt  and  UrihWft  "  Hindu  Law  "  I0  it  is  stated 
that  the  Vinimitiwltwi  u  an<l  the  JDatttdn  (Vrnmtrika  12  are  also  authorities 
in  Wwtern  India,  Tho  latter  in  an  authority  in  Western  India  on  the 
mthjeot  of  adoption,13  but  the  former  is,  it  is  submitted,  rather  a  Benares 
than  a  Bombay  authority.14 


(  1  87  1  ),  8  Bom.  H.  (5.  0,  (X  244.  This 
applif'H  to  KamathiH  scttlod  in  Bom- 
bay,  Jayarwath  ttaghunath  v,  Numyan 
(H)K»,  34  Bom,  553;  12  Bom.  L.  E. 
M& 
1  ft'«  15  Bom,  I*  It.  Journal,  |>.  40. 

*  Itttikrinhnn  /fo/JMJ*  Ajfta  v.  L«k*h* 
wttn   Mnhtr  (1H!M))(  14    Horn.    «05; 
Jnnkilm  v,  Nundrtt  (l««K>}»  W  Bom. 
tilii  ;   Krwbwtji  VyaMwh  v,  IVr/wto- 
rw*v(IH75)»12B(mi.  H.  (Ul.l 

*  Ynndrtmm    Jekinan    (l^tt^l)    v. 


10 


Bom.  ftlitf,  at  p.  574, 

*  tthngwui    Vithtibtt    v» 
(|(K)H)«  3*  B<W.  300,  at  p* 
U  |t#  MMH 

IK  at  p.  na 

v»  J/umraj  Mo- 
I.  A,  170,  at  p.  187  ; 
30  Horn.  431,  at  p,  442  s  10  («,  W,  N. 
£,  at  p.  B07  ;   lihngmn  VUluibti  v« 
(HK>8),  :*2  Bom.  300,  at  p, 
10  Bom,  U  It,  380. 
* 


(1870),  7  Bom.  H.  a  A.  0.  158,  at 
p,  166;  Awufatf  v.  Bak,  (1860),  7 
Bom.  H*  0.  App.,  i,  at  pp.  x.,  acil, 
Pranjeevanda*  Toofatydaa  v,  DewcoQ* 
mlmn  (1859),  1  Bom.  H.  C,  130,  at 
p.  131* 

ft  VM'Clor  of  Madura  v.  Moottoo 
tinmftlinga  Hathuptthy  (1808),  12 
M.  L  A.  »07,  at  p,  438 ;  1  B.  I*  K. 
1>.  <!.  1,  at  p,  14  ;  10  W*  E,  P,  a  17, 
at  p.  22* 

»«  2nd  od,,  p.  1. 

»»  Xn^v  pp.  16, 17. 

**  X«tf^  p,  15, 

J»  W&m&n  Ma0hupait$  Bern  f, 
XrUfafi  JKwhiwj  Jfot^  (1889),  14 
Bom.  240,  afc  p.  260, 

14  Dhondu     (Jura*    v. 
(1870),   3   Bom.   309; 


lAtyrihjMtt  *;«.«»  f 

'  ""*  ' '«     '  iyjfeliifc'     dMWrtWwJwW 

'V.VvV/'i1/1  "L1  ; 


(1868),  13  M.  I  A,  397,  at  p. 
_,   1  B<  L.  B*  P.  0.  1,  at  p.  14; 
)0  W,  B,  P,  0, 17,  at  p.  22 ;  Qridhari 
JM  M$tt  v.  ^*^  J5e«^<»Z  Government 
^  I  A,  44S,  at  p,  40« ; 

^^v^'R  °-  44» afc  P-  fia?  10 

.'•3^' t,  0.  32t  at  p.  34;   K.  K* 
'Law  of  the  $<M 


20  MITHILA  SCHOOL. 

Mithila  In  the  Mithila  school. 

1.  Vivada  Cliintamani 

This  work  was  written  by  Vachaspati  Mfcra,  who  flourished  in  Tirhoot 
in  the  beginning  of  the  fifteenth  century.  It  is  the  work  of  highest  authority 
in  this  school.  It  has  been  translated  by  Prosono  Coomar  Tagoru. 

Tho  VyawJiara  Chintamatii  and  tho  Ihcalla  Niruuytt,  both 
by  tho  author  of  tho  Vicada  Chintawuni,  are  also  authorities 
in  tho  Mithila  country. 
;  Hutnultaru* 


This  Is  an  older  compilation,  but  of  lews  authority  than  the  ViraAt 
WitttlfMttatti*  Tho  writer  ww  (<hamlwant  Thukkura,  Prime  MiniMtar 
of  Hara  Sinha  l>ovu-,  King  of  Mithila,  lie  iloumhcd  at  ih«*  wid  <»f  tho 
thirtemth  or  beginning  of  the  fourteenth  century.  Thi.s  work  ha«  recent  ly 
been  tran»lated  by  U,  (,'.  Surkar  arid  J>igaaivar  Chatterjee« 


55,  T>attaka 

Hudhwiwka,  by  Jtudradhara,  Dwaita  Pari#hi$ta9  l>y  Kf»Hhuv 
Misra,2  aud  VitKiiln  Chandra^  by  Lachwudovi,3  an»  also  autho* 
riticH  iu  thin  HchooL 

Tho  Bengal  and  tho  Mitalwham  Hynteiiw  differ  in  two  main 
particulars/1  VIH«  — 

1.  AH  to  ilw*  j)(*r,sons  who  arc  wjpaiT^nw^,  and  t!u*ir  rightH, 
a«  Huch,  in  property  li<»id  iu  c«imr<j(»aury,  j>.  HJ)  a  joint  Hindu 
family* 


the  Mitataham  0y»fcem  right*  in  family  p#0fmrty  ^ro 
t>y  birth  and  bpne  by  death*5    Individual  rights  ^ro  not  gmemlly 
nissedi    Tho  family  is  tho  unit  und  females  havo  getiemlly  Jio  right  of 
SMQCdBwon,  the  male  members  having  right**  of  fturvivonihip*    Iu  Bengal, 
rights  in  joint  property  are  required  by  inheritance  or  will    Jn  ooiutequeuoo 
of  thin  difference,  tho  law  a«  to  the  power  to  alienate  an  undivided 
differs  urid<kr  the  two  Hy 


2,  AH  to  mhmLuum*, 

Tho  Miiakflmtm  »y»tom  prcfcsrs  agnates  to  oo#nalt»s  generally*  Tho 
Bengal  school  found**  right**  of  inlioritancMt  ujwn  ihft  prinoiplo  of  tho  amount 
of  rdigioiiB  cjOEloacy  which  the  pernon  claiming  can  givtj  by  an  offering  to  the 
manes  of  the,  pcrHon>  \vho«o  property  in  in  dwputo,,  or  of  hit*  anootttor* 

*  ^w/<*,  p,  17,  UdfaJor  of  Madura  »  Colobrookfl**  **  Dl^wt/'  Introduo- 
V,  Mwltvo  Rwwlinga  Nittlttijtuthf/  tioa,  p.  xijc.  j  m>o  MwkhtpvMy  Mt 
(1868),  12  M.  I.  A.  tW7,  at  p.  497;  J/irt  v,  ttqj under  Nwifa  Mm  (1»W). 
1  B.  L  E*  F.  01  J,  at  p.  13 ;  10  W.  a  M.  I,  A,  138,  at  p,  147. 

*  fetoo  Mayn«'»  **  Hindu  Law,"  8th 
*  Hindu  Law,"     eel,  p,  40. 

*  Pwtt  pp,  2^5,  23(l/  237. 


ACTS,  21 

The  subdivisions  of  tlio  Mitabdiara,  school  differ  between 
themselves,  and  from  the  Bengal  school,  as  to  the  right  o£  a 
widow  to  adopt  a  son  to  her  deceased  husband,1  and  in  certain 
othor  matters  connected  with  adoption.  They  also  differ  in 
tfomo  questions  of  inheritance. 

Tho  Maharashtra  school  differs  from  all  other  schools  IE 
conferring  rights  of  inheritance  upon  certain  fexnalo  relations, 
and  in  giving  greater  powers  to  female  owners. 

Tho  decisions  of  English  Courts  of  law  have  played  a  con- Decisions  of 
Biddable  part  in  ascertaining,  developing,  and  sometimes  jnCourtfiofLaw* 
cryHtallisdng  Hindu  law,    rfho   Courts  in   India  necessarily 
follow  without  question  tho  decisions  of  the  Judicial  Com- 
mittee of  tho  Privy  Council,  and  of  the  High  Courts  2  to  which 
thoy  are  subordinate.    Now  that  tho  volume  o!  reported 
dKnnions  upon  questions  of  Hindu  law  has  become  so  large, 
judicial  decisions,  in  most  cases,  provide  an  answer  to  tho 
f|u<»8lionH  which  arwo. 

The  High  Court  of  Patna  follows  the  decisions  of  tho  Bengal  High  Court 
ewwspt  whom  thoy  have  been  differed  from  by  a  Full  Bench  of  the  former 
Court.8 

By  tho  following  enactments  tho  Legislature  has  made  i^egiautiv© ' 
nomo  alteration**  in  those  portion®  of  tho  Hindu  law  which  the 
Courts  aro  required  to  adminiator  : — 

!.  Act  XXI.  of  1850  (tfroodoro  of  Religion). 

2.  Act  XV*  of  1B5(>  (Hindu  widows  remarriage). 

3.  Act  XXL  of  iBOfi  (Native  convorlrt  Marriage  Dissolution). 
•i  Act  VI I  (Bom.  0,)  of  1806  (Hindu'*  liuMity  for  ancestor's 

dobtn). 

5,  Act  XXL  of  1870  (Hindu  wills). 

0,  Act  IX*  of  1872  (Contract*),* 

7.  Act  IX.  of  1875  (Majority),  , 
,  a  Aefc;  IV,  of  1882  (Urwstap  of 'Property).  ' 

9.  Aofc  TIL  (6.  0.)  of  1904  (Settled  Estates  Act). 
10,  Act  II.  (U,  P.  0,)  of  1900  (Qudh  Settled  Etetlried  let). 
1 1 1  Act  L  (Mad. 0.)  of  1 014  (Hindu  Tran^fer^andBeqtiests Act). 
19,  Act  XV*  of  1916  (Hindu  PiBpoflition  of  Property). 


4  _ T      ^ r 

*  ftM i~i**J$tt  litf  vi.  PtarW*  ITitw^f  *  JforlAar  ""JfifiMer    v.    Mahomri 

iKtfmwtt)  (101%  42  I.  1.  1^5,  at  (%&$  (1916),  20  C.  W.  N.  083. 

tiMfffi,  W'^Ul  «»»,  ^  »  W  ?  „,  W '  ,    4  *»  «»^  PP-  B,  9, 


22  HINDUS, 

To  WHOM  HINDU  LAW  is  APPLICABLE, 
TO  what  The  expression  "  Hindus/'  in  the  enactments  above  reform! 

;  includes  not  only  persons  who  profess  what  is  called  tho 
Hindu  roiigjonji  })Ut  also  such  of  their  descendants  as  have  not 
openly  abjured  that  religion.2 

"In  doubtful  cases  conformity  to  tho  manners  and  obHorvancca  of 
the  Hindus  is  a  safe  guide  for  concluding  that  a  particular  family  is  to 
be  governed  by  tho  Hindu  law.'*  a 

"  Hinduism  is  only  recognised  by  the  community  to  whom  it  is  applied 
as  denoting  a  distinction  between  them  and  the  foreigner.  Tho  word  wa» 
first  used  by  the  Muslim  invaders  for  all  Indian  creeds  in  which  the  uncom- 
promising Unitarianism  of  the  followers  of  the  Prophet  detected  mgns  ol 
the  worship  of  idols."  In  its  conventional  «ense  it  means  "  tho  collection 
of  rites,  worships,  belief*,  traditions  and  mythologies  that  arc  sanctioned 
by  the  sacred  books  and  ordinances  of  tho  Brahmins,  and  arc  propagated  by 
Brahmanic  teaching."  * 

In  dealing  with  the  expression  "  Hindu  "  in  the  Indian  Sucoeakm  Act 
(X.  of  1865),  &  531,  Dr.  Whitley  Stokes,  in  his  edition  of  that  Act,  at  p. 
200,  says,  "But  tho  term  'Hindu'  would  not,  apparently,  include  tho 
Bdbd  Ulia  who  adore  but  one  God,  dispensing  with  all  fornw  of  worohip, 
and  directing  their  devotions  by  ruleH  and  objects  derived  from  a  nwcll<y  of 
V&lanta  and  8&fi  tenets  (H.  H,  Wilson's  Work*  I  -W)  ;  tho  l>rin  ' 
or  Dkdmu  in  Biindelkhand  who  consent  to  the  real  identity  of  the 
of  the  Hindu  and  Mahomedan  crc<><l«  (7/n>/,,  533)  ;  theflwMw  (Pu 
a  sect  of.  Hindu  Unitarians  who  arc  found  chiefly  in  *»«  «I»!H'P  f'aH'  <»' 
Doab  from  Farukhabad  to  beyond  Delhi  (/Wrf,,  35&)  ;  th<^  <jim  Nwtyrt 
who  simply  prefer  tho  worahip  of  ono  <lf>d,  and  admit  pro^lyt««  alik<< 
from  HMttg  and  Mahomedan»(ft»,  36S);  tho 
are  atheistical  (/Wd»  S5i))." 


Hindus  are  divided  into  tho  following  four  main  divwioiirt, 
or,  as  they  are  usually  called,  "  cafltos  "  fl  :— 

1.  Tho  Brahmins,  or  prio«tly  canto. 

2.  Tho  Kfihatriyan,  or  warrior 


i  Soo  Dagm  v.  Pttfalti  MM  Jnn  nlmoHfc    «oni|M*    <HH»|»i»farJwiw    of 

(1806),  19  Bom,  1$&,  at  p,  788.  KMltntriyn*  ^mi  Vaisyiw,  w»  Hnrk«-r*« 

»  Bancrjeo'»  "Law  of  Marriag^;1  "Hindu  Law,1'  3rd  vtl,  p.  *M    Tho 

3rd  od.?  [>.  10.  claim*  of  U*o  AV*^w*/w*  to  IK»  K*Mri* 

*  Bhattaoharya'n    "  Law    of    tho  y^  i*»  ndvoofttowi  by  (}»  (X  Hidkftf, 

Joint  Family/'  p.  5(),  *'  Uw  of    Adoption,*'  Sittl  *'il^  pp. 

«  Bain'»  "*'  Ethnography  ,"    ottmg  41^,  4iC»af  J  bufc  »u«h  dalm 

Lyall's"  Asiatic  Studiow^'  nogativod  in  A    BflHtf*l 

,  *  Thi«  word  in  <l«?rivod  frorrt  tho  ^A«»  r;/wwrA  J^m*^  v, 


Bee 

^<Aw6  JP«*rAula<«  ^w  (18«7),     U^  v,  JltoMuww  /^i^l^W)*  *0  (Mo* 
7  M.  L  A.  1^  attpt  40;  4  W.  E.  l».      (J88). 
a  1»2,  at  pp»  1*4  im    Aft  to  the* 
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3.  The  Vaisyas,  or  agricultural  caste. 

4.  The  Su&ras. ' 

When  caste  first  originated  in  the  Epic  Age,  the  pure  Hindus  were 
members  of  the  first  three  of  these  divisions,  and  the  members  of  those 
divisions  are  now  styled  regenerate,  or  twice-born,  having  regard  to  the 
ceremonies  of  initiation  which  are  peculiar  to  them.  Each  of  these  castes 
is  now  divided  into  a  number  of  sub-castes.  In  the  case  of  the  Sudras 
nearly  every  occupation  has  its  caste. 

In  the  Bengal  Census  report  for  1901,  Mr.  Gait  says  (at  p.  354),  " A  caste 
is  an  endogamous  group  in  a  collection  of  endogamous  groups,  bearing  a 
common  name,  the  members  of  which  by  reason  of  similarity  of  traditional 
occupation  and  reputed  origin  are  generally  regarded ...  as  forming  a  single 
homogeneous  community,  the  constituent  parts  of  which  are  more  nearly 
related  to  each  other  than  they  are  to  any  other  section  of  the  society." 

In  the  absence  of  a  special  custom;  Hindu  law  is  applied  Jains  and 
to  Jains,1  to  Sikhs,2  and  to  Nambudri  Brahmins.3  Slkhs' 

Degradation  from  caste,4  or  a  departure  from  orthodoxy  LOSS  of  caste, 
in  the  matter   of   diet  or  ceremonial  observance,5  does  not 
prevent  the  application  of  Hindu  law. 

Except  so  far  as  the  Hindu  law  may  be  inconsistent  with  change  of 
the  new  religion  (if  any)  adopted  by  persons  who  have  renounced re  1SI°n* 
the  Hindu  religion,6  such  law  continues  generally  applicable  to 
such  persons  and  to  their  descendants,  if  they  do  not  elect  to 
abandon  their  subjection  to  Hindu  law.7 

1  Sheo  Singh  Rat  v,  Dakko  (Mussu-  coomar    Bebee    (1815),    2     Morley's 

mut)  (1878),  5  I.  A.  87  ;   1  All.  688  ;  "  Digest,"    4=3  ;     Sir   Edward    Hyde 

S.  0.  in  court  below  (1874),  6  N.  W.  P.  East's  evidence  before  a  committee  of 

382 ;     Chotay  Lall  v,   Chunno  Loll  the  House  of  Lords*  referred  to  in 

(1878),    6  I.  A.   15;   4   Calc.    744;  Lopes  v.  Lopes  (1868),  5  Bom.  H.  C. 

3  C.  L.  B.  465 ;   Ambdbai  v.  Govind  0.  C.  172,  at  p.  185. 

(1898),   23    Bom.    257;    Amava   v.  3  Vtohnu  Nambudri  v.  Akkamma 

Mahadgauda  (1896),  22  Bom.  416,  at  (1910),  34  Mad.  496. 

p.  418  ;  EuKhab  v.  Chunilal  Avribushet  *  Act  XXI.  of  1850. 

(1891),    16    Bom.    347 ;     Mdhabeer  5  Shag  wan  Kuar  (Ram)  v.  Jogen* 

Pershad  (Lalla)  v.  Kundun  goowar  dra  Chandra  Bose  (J903),  30  I  A. 

(Mussamwt)  (1867),  8  W.  B.  C.  R.  249,  at  p.  257;  31  Calo.  11,  at  p.  33 ; 

Jl§ ;   Bhagvandati  Tejmal  v.  Rajmal  7  0.  W.  N.  895,  at  p.  903 ;  5  Bom. 

(1875k  10  3om.  H.  0.  241,  at  p.  258  ;  L.  R.  845. 

Bachebi   v.    Makhan  Lai   (1880),   3  *  As,   for   instance,   persons   con- 
All.  55.  verted  to  Christianity  cannot  retain 

a  Ehagwan  Koer  (Ram)  v.  Jogendra  the  practice  of  polygamy,  post,  p.  36. 

Chandra  Base  (1903),  30  I.  A,  249,  In  re  MiUard  (1887),  10  Mad.  218; 

at  p,,254 ;  31  Calc.  11,  at  pp.  30,  31 ;  Lopez  v.  Lopez  (1885),  12  Calc.  706, 

7  C.  W.  N.  895,  at  p.  901 ;   5  Bom.  at  p.  722 ;  Emperor  v.  Lazar  (1907), 

L.  K.   845 ;    Kissen  Chunder  Shaw  30  Mad.  550. 

(Doe  dem)  v.  Baidam  Beebee  (1815),  7  Abraham  v.  Abraham  (1863),  9 

2   Malay's   « Digest,"   220.    See   1  M,  L  A.  199,  at  pp.  240-242  ;   I  W. 

"  Digest,"  p.  clxxvii. ;  J^Jtggo  R.  P.  C.  1,  at  pp.  5,  6  (a  case  of  con- 

MMcfc  (Doe  dem)  y.  8mm-  version  to  Christianity);  Ponnwami 
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A&  to  the  dfoet  ol  the  conversion  of  a  coparcener,  see  #03*,  p.  350. 

But  except  00  proof  o!  a  woll-estabKshed  custom,1  and  then 
ottjy  ^^  regard  to  succession  and  inheritance,2  converts  to 
the  Mahometan  religion,  which  in  itself  regulates  the  devolution 
of  property,  are  bound  by  the  Mahomedan  law.3 

Such  custom  haft  been  fully  established  in  the  case  of  the  Khoja 
Mahometans,4  the  Cutchi  Memons,*  the  Stmi  Borah  Mahomedan  com- 
munity of  the  Dhandhuka  Taluka  in  Gujerat,6  and  the  Molesalem 


v»  Doraxatni  At/yin  (1880),  2 
Mad.  20ft  (ditto);  Bhagwnn  Ko?r 
(Bam]  v.  Jvgcndra  Chandra  Base 
(1003),  30  L  A.  249,  at  pp.  250,  257  ; 
31  Cole.  llf  afc  p.  33;  7  C.  W.  N. 
895,  at  p.  003 ;  5  Bom.  L,  R.  854  (a 
case  of  an  alleged  Brahmo) ;  Kwum 
Kumari  Moy  v.  Satyanmfan  Das  (1903), 
30  Cole.  909 ;  7  C.  W.  N.  784  (a  case 
o£  a  Brahmo).  In  Franri*  Gfhwal  v, 
<7«&ri  4?Jtafa?  (190ft),  31  Bom.  25, 
differing  from  Tetffr  v,  SManha  ( 1S86), 
10  Mad.  60,  it  was  held  that  coparce- 
nership  can  be-  a  part  of  the  law 
governing  the  rights  of  a  Christian 
family,  conw rted  from  Hinduism.  In 
£aj  Bahadur  v.  JBishtn  ftniial  (1882), 
4  All,  343,  at  p.  347,  it  is  said,  "A 
Hindu  or  Mohammedan  who  becomes 
9k  convert  to  some  oth«r  faith,  is  not 
«to#rired  i|Wd  /oeto  ol  his  rights  to 
property  foy  ii^soritance  or  otherwise. 
JPHtwl  fiiete  he  loaes  the  benefits  of 
the  kw  of  the  religion  he  ha?  aban- 
doned, and  acquires  a  now  legal  status 
according  to  the  creed  he  has  em- 
braced, if  m*eh  creed  involves  with  it 
tegal  responsibilities  and  obligations." 
1  Pose,  pp,  27-32. 

*  Khoja  and  Memon**  case  (1847), 
Perry '•  0*  C.  111.   This  only  applies 
t0  separate  andseJf-acquircd  property ; 
/«»*  Ma\omed  t.  D«M«  Jaffar  (1013), 
38  Bom.  449;  15  Bont,  L,  B,  1044. 

*  Abrattan  v.  Abraham  (1803),  0 
M*  I.  A.  109,  at  p.  242 ;  1  W.  R.  P. 

.  I.  at  p.  5 ;  Mahomed  Sidick  v.  Han 
(1886),  10  Bom.  1,  at  pp.  9, 
Atf  Bahadur  v.  JBESoi  ^ya? 
4  All  343,  at  p.  347 ;  Sajan 
K  Moop  Ram  (1867),  2  Agra, 
y  Mmx^  -£^»  v.  JBT^r  -Dtt^ 
KJmn  (I860),  A|gp%  F»  B.  39  (edition 
1874,  p.  n)  j  JKttAUaf 


(Bai)  (1911),  35  Bom,  564. 
See  Jowafa  Bufah  v.  Dkarum  Singh 
(1866),  10  At  I.  A.  511,  at  pp.  S37, 
538;  Hakim  Khan  v.  #<xtf  Khan 
(1882),  8  Calc.  S26 ;  10  0.  Iu  E.  003, 
doubting  jKwjp  Chand  Chowdhry  v. 
iafw  Gh&wdbry  (1878),  3  C.  L,  E.  97. 
As  to  caste  customs,  see  Jtna  (Bat) 
v*  JC&m«w  J*jwj  (1907),  31  Bom*  360. 
When  the  Hindu  law  of  inheritance 
applies,  converts  to  Islam  take  with 
all  the  liabilities  annexed  to  the  estate, 
such  as  the  payment  of  maintenance 
and  debts ;  RasJiid  KarmaU  v.  Sher- 
banae  (1904),  29  Bom,  85;  6  Bom. 
L.  R.  874. 

*  See  AAmedbhoy  Hubibbhoy  v.  Cas- 
tumblioy  AhmMhoy  (1889),  13  Bom. 
534,  and  cases  there  cited.    Khojas 
are  governed  by  the  Maynkha  (a»fe, 
pp.  18, 19)  with  regard  to  inheritance 
and  smoxseasion;    JB&$ft»tf  KvnnaK  y, 
SheffaM*  (1904),  2^  Bom.  85;   0 
Bom.  L.  E.  874. 

*  Mahomed  Sidick  v.  Haji  Ahmed 
(1S85)}  10  Bom.  1,  and  cases  there 
cited ;    Saboo  Biditk  (J&aji)  v.  AUy 
Mahomed  Jan  Mahomed  (1904),  30 
Bom.  270;    6  Bom.   L.   E.   1135; 
M<ma  Haji  Joonas  Noorani  v.  Abditl 
ItaUm  (Haji]  (1905),  30  Bom.  197  ; 
7  Bom.  L,  E.  447 ;   S.  C.  in  Court 
below,  Abdul  (Haji)  v.  Samid  (Haji) 
(1903),  5  Bom.  L.  E.   1010.    This 
would  also  apparently  apply  to  the 
Nassapooria     JR&mons,    see    Abdur 
Mahim  tv  ffdhu&ai  (I^iS),  43  I  A. 
35 ;  20  a  W.  K.  3^ ;  1$  Bonv  Ii.  E, 
635;  and  to  the  Bantwa  Memons> 
8a/wm  Urn®*  v.  Emm  (1916),  26 
Kathiawar  L.  E.  174. 

•  Baiji  (Bai)  v.  Santok  (Bat)  (1894), 
20  Bom.  53. 
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Girasias.1  It  has  been  held 2  that  the  Hindu  law  of  joint  family  property 
has  no  application  to  Cutchi  Memons,  For  similar  reasons  it  would  not 
apply  in  the  case  of  any  Mahoinedans.  It  has  been  held  that  the  Lubbais, 
Tamil  speaking  converts  to  Islam  in  the  district  of  Coimbatore,  follow 
the  rule  of  Hindu  law,  excluding  females  from  inheritance.3  As  to  Memons 
who  have  migrated  to  Africa,  see  Abdur  Eahim  v.  Hahmabai  (1915),  48 1.  A, 
35  ;  20  0.  W.  N.  362 ;  18  Bom.  L.  R.  635. 

The  Indian  Succession  Act 4  has  brought  under  its  provisions  Native 
all  native  Christians,  whether  they  have  or  have  not  elected  to    ns  ians§ 
remain  subject  to  the  Hindu  law.5    In  marriage  and  divorce 
also  they  cease  by  conversion  to  be  governed  by  Hindu  law.0 

Tho  illegitimate  children  of  Hindu  parents  are  within  the  illegitimate 
expression  "  Hindus."  ciuidren. 

It  has  been  held  that  the  illegitimate  children  of  a  Hindu  mother  by 
a  European  father  are  to  be  treated  as  Hindus,  if  they  have  been  brought 
up  as  such,7  but  there  is  authority  that  where  tho  mother  is  a  non-Hindu 
the  children  cannot  be  treated  as  Hindus,  even  though  the  father  is  a  Hindu.8 
In  one  case,  however,  the  son  of  a  Mahomedan  concubine  was  brought  up 
as  a  Hindu  and  treated  as  such  by  his  father,  and  his  father's  family*9 

The  mere  circumstance  that  a  man  calls  himself  a  Hindu  is  Profession  of 
not  sufficient  to  entitle  him  to  the  application  of  Hindu  law,1**    m  ulsm' 
but  in  some  cases,  where  the  parties  have  followed  the  rules  of 
Hindu  law,  that  law  may  be  applied  as  a  rule  of  equity  and  good 
conscience.11 

Conversion  to  Hinduism  is  said  to  be  common  in  Northern  and  Southern 
India.12  Although  the  process  of  conversion  may  not  be  marked  by  any 

1  Fatesangji    Jasvatsangji    (Mafia-  7  Myna  Boyee  v.  Ootaram  (1861),  8 
rana  Shri)  v.  Harisangji  Fatesangji  M.  I.  A.  400  j  2  W.  E.  P.  C.  4  ;  S.  C. 
(Kuvar)  (1894),  20  Bom.  181 ;  Moosa  on  remand  (1864),  2  Mad.  H.  C.  196. 
Haji  Joonas  Noorani  v.  Abdul  Eahim  See  Tar  a  Chand  v.  Reel  Earn  (1866), 
(Haji)  (1905),  30  Bom.  197  ;   7  Bom.  3  Mad.  H.  C.  50,  at  p.  53. 

Ii.  R.  447.             "  8  Lingappa  Goundan  v.  JSsudasan 

2  MangaUas  v.  Abdul  Itazalc  (1914),  (1903),  27  Mad.  13.    In  that  case  tho 
16  Bom.  I/.  R.  224 ;  Advocate-General  child  was  brought  up  as  a  Ohriatian. 
v.  Jimbabai  (1915),  41  Bom.  181-  17  9  Sher  Bahadur  (JBhwy®)  *,  Oanga 
Bom.  L  R.  799.  Baksh  Singh  (Bhaiya)  (1913),  41 1  A. 

3  TbraUm  Mowtfor  (Sheik)  v.  Mu-  1 ;  36  All.  101 ;  18  C.  W.  N.  401 ;  16 
hamod  Ibrahim   Rowther   (1915),    39  Bom.  L.  R.  306. 

Mad.  664.  10  Eaj  Bahadur  v.  Bishw  Dayal 

4  Act  X.  of  1865,  s.  331.  (1882),  4  All.  343,  at  p.  348. 

B  Dagree  v.  Pacotti  San  Jao  (1895),         u  Ibid.   See  also  Abraham  v.  Abra- 

19  Bom.  783  ;   Ponnusami  Nadan  v.  ham  (1863),  9  M.  I.  A.  199,  at  p.  243  ; 

Dorasami  Ayyan  (1880),  2  Mad.  209  ;  1  W.  R.  P.  0.  1,  at  p.  6.    See  Muthu- 

Joseph  Vathiar  of  Ncfcareth  (1872),  7  sami  Mud&liar  v.  Masilamani  (1909), 

Mad.  H.  C.  121 ;  Nepenbala  Deli  v.  Siti-  33  Mad.  342. 
TptinM  Banerjee  (1910),  15  d  W.  N.  158.         ia  Muthusami  Mudahar  v.  Masito*    . 

*  .ge®  Acts  XV.  of  1872  (Christian  mam  (1909),  33  Mad.  342,  at  p.  349, 
ot  1869 
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ceremonial  acceptance,  and  is  frequently  a  slow  one,  it  seems  possible 
throughout  India,  especially  with  regard  to  aborigines.1 

As  the  Hindu  law  is  a  personal  law,  a  Hindu  is  presumed  to 
be  governed  by  the  school  of  law  which  governs  the  locality 
in  which  he  resides.2 

If  a  Hindu  migrates  from  one  part  of  the  country  to  another, 
the  presumption  is  that  he  retains  the  laws  and  customs  as  to 
^accession  and  family  relations  prevailing  in  the  Province 
from  which  he  came,3  at  the  time  of  the  migration,4  and  is  not 
subject  to  the  particular  Hindu  law  administered  in  the  place 
to  which  he  migrates,  or  to  the  customs  prevalent  there,5  even 
with  regard  to  property  which  he  inherits  from  a  person  who  is 
governed  by  the  law  prevalent  in  the  place  to  which  he  migrates.6 

This  presumption  also  applies  to  migration  from  French  India  to  British 
India*7 

Such  presumption  may  be  rebutted  by  proof  that  the 


1  See  Lyall's  "Asiatic  Studies,1'  p. 
104;  Monier  Williams'  "Religious 
Thought  and  Life  in  India,"  pt.  L  p. 
57 ;  W.  J.  Wilkins'  «'  Modern  Hindu- 
ism,1*  p»  177 ;  Sher  Bahadur  (Bhaiyd) 
v.Ganga  Baksh  Singh  (BJiaiya)  (1913), 
41  L  A.  1,  at  p.  14  j  36  AIL  101,  at 
p.  116 ;  18  C.  W.  N.  401,  at  pp.  406, 
407 ;  16  Bom.  L.  R.  306,  at  p.  316. 

*  J?am  Das  v.  Chandra  Dassia 
(1892),  20  Calc.  409;  Jugo  Bundhoo 
Tewaree  v.  Kurum  Singh  (1874),  22 
W.  R.  C.  R.  341. 

9  Parbati   Kumari   Debt   (Srimati 

Rani)    v.    Jagadis    Chunder    Dhabal 

(1902),  29  L  A.  82 ;  29  Calc.  433 ;  6 

C.  W.  N.  490 ;  4  Bom.  L.  R.  365  (see 

this  case  as  to  evidence  supporting 

this  presumption) ;  Ambabaiv.  Govind 

(1898),   23   Bom.   257,   at   p.    263; 

tfoorendronath    May    v.    Heenmonee 

Burmoneah  (1868),  12  M,  I.  A.  81 ; 

1  B.  L.  R.  P.  C.  26 ;  10  W.  R.  P.  0. 

35;    Gndhari    LaU  Roy  v.   Bengal 

Government  (1868),  12  M.  I.  A.  448, 

fct  pp.  458,  459 ;  1  B.  L.  R.  P.  C.  44, 

at  p.  46 ;  10  W,  R.  P.  C.  31 ;  Rutche- 

pwty,  DiM  Jha  v.  Rajunder  Narain 

Roe  (1839),  2J£  I,  A.  133,  at  p.  168 ; 

Pudmawti  (Eowy}  v.  Doolw  Singh 

(Baboo)  (1847),  4  JMt  I.  A.  259 ;    7 

W.  R.  p.   0.  41;    KuMa  Prasad 


Pandey  v.  Haripada  Chatterjee  (1912), 
40  Calc.  407 ;   17  C.  W.  N.  102 ;  Go- 
vind Chandra  Dai  v.  Radha  Kristo  Das 
(1909),  31  All.  477 ;  Lukkea  Debta  v. 
GungagobindDo1>ey,W.l&.  1864,  C.  R. 
56 ;    Huropershad  Roy  Chowdhry  v. 
Shibo  Shunkuree  Ohowdhrain  (1870), 
13  W.  R.  0.  R.  47 ;  KoomuA  Chunder 
Roy  v.  Seetakanth  Roy  (1863),  W.  R. 
F.  *B.   R.   75;    Sonatun  Misser  v. 
Ruttun  Mallah  (1864),  W.  R.  1864, 
C.  R.  95;    Ootum  Chunder  Shutta- 
charjee  v.  Obhoychurn  Misser  (1862), 
W.  R.  F.  B.  R.  67 ;  S.  C,  sub  nomine 
Junaruddeen  Misser  v.  Nobin  Chunder 
Perdham,  Marshall,  232  ;  Ram  Bromo 
Pandah  v.  Kaminee  Soonduree  Dos$ee 
(1866),  6  W.  R.  C.  R.  295;  Mailathi 
Anni  v.  Subbaraya  Mudaliar  (1901), 
24  Mad.  650.    See  Chandika  Bakhsh 
v.  Muna  Kuar  (1902),  29  I.  A.  70  ; 
24  AH.  273  ;  3  C.  W.  N,  425 ;  4  Bom. 
I*  R.  376. 

*  See    Vamdevan  v.    Secretary  of 
We   (1887),    11  Mad.    157,   at   p. 

162. 

*  See  ByjnatJi  P&rshad  v.  Kopilmon 
Singh  (1875),  24  W.  R.  0.  R.  95. 

«  Btagabati  Koer  v.  Sahudra  Koer 
(1911),  16  C.  W.  N.  831 

7  Mailathi  Anni  v.  Subbaraya 
Mudaliar  (1901),  24  Mad,  650. 
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Individual  or  hitf  ancestors  had  adopted  tho  law,  usages,  or 
religious  ceremonies  of  tho  country  of  his  residence.1 

"  It  IB  not  by  looking  merely  at  the  performance  of  occasional  local 
festivals  that  wo  can  judge  by  what  rule  tho  family  in  governed.  .But 
wo  mu«t  look  to  tho  more  important  rites  and  ceremonies  which  am 
performed  by  them,  namely,  to  those  which  attend  births,  marriage,  and 
deaths  in  the  family***  * 

Jains  would  ordinarily  be  governed  by  the  Mitalcshara  school,8  but 
it  has  boon  held  that  in  tho  atacuco  of  evidence  tlw  Hindu  law  applioabto 
in  that  part  of  tho  country  in  which  they  dwdl  would  apparently  be  appli- 
cable.* HaHtri(^(<.Sarkars«ays/*  The  Jftinan of  Bengal  ,  .  .  arcgovuniwd 
by  tho  MitakKhara  law  of  the  country  of  their  origin,  and  not  by  the  Paya- 
bhaga  school  prevailing  herd" 

CUSTOM. 

In  administering  tho  Hindu  law,  tho  (Courts*  am  ivquiml 
to  givn  cffoet  to  a  custom,  i.e.  to  a  rul«*  in  which  a  particular 
family0  or  in  a  particular  canto  or  class,7  or  in  a  particular 
dintrict,8  hart  from  long  urtuj{(k  obtained  thn  foreo  of 

*  Baa  Mam  Btoma  Pandah  v.  &V 
miiuta  floondum  I^MM<S  (1806),  0  W* 
R.  (1  E.  205  j  fwMi  Kuiwri  Jtebi 
(Nrimti  Manty  v-  Japadi*  Ohunder 
Dtutbal  (190ft)*  20  I  A.  821  *  20  C&la, 
4»3 ;  0  a  W,  N,  490  ;  4  Bom.  L.  R. 
$05;  ftoonndromth  ltoy  v.  //ram* 
mow?  ItttTHwnfith  (1B08),  12  M.  I.  A* 
8If  at  p.  JMi;  1  B.  U  H.  (R  <'.)  2«, 
at  p.  3« ;  IW  W.  R,  l\  U  im»  at  p.  »8 ; 
ItflJ  Cfkundw  Nnrnin  dhowdry  v. 
(jMttkhund  (toh  (180 1),  t  B«»n.  S**L  It« 
4!t  (miw  <«Mtlon,  W>) ;  Oof «m  (,'hundtr 
fthuUadiarjte  v.  Obhaychnm 

7  It  S1  B  R  £17  *  H  0 


Air 


W,  B.  'tt  B. 


dtf  n  Koowar  (MwMmut)  (I«t17)»  B  W, 
&0.&  U«»atp,  118. 

*  *'  Law  of  Adoption,"  p,  303. 

*  A    family   cmfttom    i«    calked    a 
KMMr.    Bw  Urjun,  Sing  (Htwul) 
v.  fUwMfai*  Ming  (Rttunti)  (1851),  5 
M.  I.  A,  m  ;  r/i«w^  /;««  #ity&  (»«. 
/>w>)  v,    JMttkwhttr  *S'««f//i  (At  ahum  jit  h 
(IHTiTi),  «   M.  I.  A.    J«J;   t'ltintamHH, 
Ninyk  ((  'hottvlhry)  v*  Niwluftlw  Kt>n- 
wtri  (MuMnmtt)  (1875),  2  L  A.  aW3  ; 

.  1/«J;   24  W,  R.  (1.  It.  200$ 
i  Vtput  (ttfaw)  v,  Nundrafatf 
(1874),  11  Bom,  H.  U  21(1,  at  w> 
200,  270, 

7  For  inHtanoo,  tho  cuHtomn  of  the) 
Nambhudri  Brahmins  ;  m>o  KOPI  w<i«5z«m 
v.  Secretary  of  Statc  (1887),  11  Mad. 


//wro  Pershod  Itoy  Chowdhry  v. 
«y?ttre<?  Vhowdhrain  (lH70)f 
13  W.  R,  0*  R.  47,  &m  l^mam^' 
(Kany)  r,  /Awfrir  *Vi*w  (/l«6oo)  (1847)» 
4  BL  L  A.  254)  ;  7  W.  R.  R  a  41  j 
v,  Www*  Vfe*wfa  fitowvmma 
6*00^  (1MI)9  I  ImL  Jur.,  CX  H. 


JM  (IW),  Sf  a  W,  N. 

;.  v,  ,  •  , 

Jfo^ft^r  Pmtod  (l^i)  r. 


*  A  local  custom  m  called 
£)uoh  ouMtom  In  only  applicable^ 
PPFHOKIK  domioibd  in  th0  plaoo  ir^ 
it  in  in  lotoc  ;  «oe  Padam  Kumari 
.Vuraj  /Cumari  (  1906),  28  All  45S. 

"  Murpwthad  v,  #Am  />jM  (IH 
3  1  A,  200,  at  p.  285;   20  W. 
0,  R,  00»  at  p.  70;    MamM« 
v.  Siwwntka  Pmtintd 
(1872),  14  M  L  A.  070, 
p.  085  ;   L  A.  Hup  vol.  1,  at  p. 
12  B*  L.  E.  300,  at  p.  598  ;  17  W* 
a  R,  05ft, 


at 
3  1 


.CUSTOM, 


Under  the  Hindu  system  of  law  clear  proof  of  usage  will 
outweigh  the  written  text  of  the  law."  i 

In  the  following  enactments  this  principle  has  been  recognized  by  the 
Legislature ; — 

Bom.  Beg.  IV.  of  1827,  s.  26 ;  Madras  Civil  Courts  Act  (III.  of  1873), 
s.  16 ;  Lower  Burma  Courts  Act  (XI.  of  1889),  s.  4 ;  Central  Provinces 
Laws  Act  (XX.  of  1875),  s.  5 ;  Oudh  Laws  Act  (XVHL  of  1876),  s.  3 ; 

jab  Laws  Act  (IV.  of  1872),  s.  5,  as  amended  by  Act  XII.  of  1878,  s.  1. 


Conditions  of   ^^The  Courts  cannot  give  effect  to  a  custom  unless  it  be 
ancient,3  definite,3  continuous,4  notorious,3  and  reasonable.6 


1  Collector  of  Madura  v.  Moottoo 
JKamalinga  Sathupathy  (1868),  12  M. 
I.  A.  397,  at  p.  436;  1  B.  L.  R. 
P.  0.  1,  at  p.  12 ;  10  W.  R.  P.  C.  17, 
at  p.  21 ;  Tara  Chand  v.  Keel  Earn 
(1866),  3  Mad,  H.  C.  50,  at  pp.  55-58 ; 
Nawji  Utpat  (Bkau)  v.  Sundrdbai 
(1874),  11  Bom.  H.  C.  249.  See 
"Manu,"  chap,  i,  paras.  108,  110; 
chap.  viii.  paras.  41,  46;  "Mitak- 
shara,"  chap.  i.  s.  3,  para.  4 ; 
"  Dayatattwa,"  chap.  i.  para.  33; 
"Mayukha,"  chap.  L  s.  1,  para.  13. 
Dr.  J.  N.  Bhattacharya  ("Hindu 
Law,"  2nd  ed.,  pp.  50,  51)  contends 
that  according  to  the  true  translation 
of  Manu's  Code,  custom  does  not 
prevail  against  an  express  provision 
of  law. 

a  Hvrpwshad  v.  Sheo  Dyal  (1876), 
3 1.  A.  259,  at  p.  285 ;  26  W.  R.  C.  R. 
55,  at  p.  70;  RamalaJcshmi  Ammal 
v.  Sivanantha  Perv*x,u,l  Sethurayar 
(1872),  14  M.  L  A.  570,  at  pp.  585, 
586  ;  I.  A  Sup.  vol.  1,  at  p.  3 ;  12 
B.  L.  R.  396,  at  p.  398  ;  17  W.  R,  C. 
R.  553 ;  S.  C.  in  court  below,  Siva- 
nananja  Perumal  Sethurayar  v.  Muttu 
Ramalinga  Sethurayar  (1866),  3  Mad. 
H.  C.  75,  at  p.  77 ;  Nugendur  Narain 
"  v.  Rughoomth  Narain  Dey, 

.  B.  1864,  p.  20,  at  p.  23. 
Or,  as  it  may  be  expressed,  cer- 
precise,  and  conclusive.    Bur- 
Y,  Sheo  Dyal  (1876),  3  I.  A. 
259,  at  p.  285;  26  W.  R.  C.  R.  55, 
*$$.  70 ;  Rcmakanta  Das  Maha$>atra 
^•SJum^nandDas  (Chowdhuri)  (1908), 
36 1  A,  40;  36Calc.  590  ;  13  C.  W.  N, 
581 ;  11  &o%,L,  R.  530 ;  EajTcisUn 
Singh  v.  &wjt$  Swrma  Mozoomdar 
(1872),  1  Gale,  m^  pp.  195,  196 ; 
19  W.  R.  a  R.  8,  at  fr^l 


Da*  v.  Balgobind  Sing  (1868),  1 
B.  L.  Rp  S.  N.  is. ;  Doorga  PersJiad 
Singh  (Tekaet)  v.  Doorga  Kooeree 
(Tekaetnee)  (1873),  20  W.  R.  C.  R.  154, 
at  p.  157. 

*  In  other  words,  uniform,  un- 
interrupted, invariable.  Nugendur 
Narain  (Majah)  v.  Rughoonatk  Narain 
Dey,  W.  R.  1864,  p.  20,  at  p.  24; 
RamalafaJimi  Ammal  v.  Sivanantha 
Perumal  Sethurayar  (1872),  14  M.  I. 
A.  570,  at  pp.  585,  586 ;  I.  A.  Sup. 
vol.  I,  at  p.  3 ;  12  B.  L.  R.  396,  at 
P-  398 ;  17  W.  R.  C.  R.  553 ;  S.  C.  in 
Court  below,  Sivanananja  Perumal 
Sethurayar  v.  Muttu  JRamalingct  Sethu- 
rayar (1866),  3  Mad.  H.  C.  75,  at  p. 
77;  Qopafayyan  v.  Raghupattayyan 
(1873),  7  Mad.  H.  C.  250,  at  p.  254 ; 
Soorendronalh  Hoy  v.  Heeramonee 
Burmoneah  (1868),  12  M.  I.  A.  81,  at 
P-  91 ;  10  W.  R.  P.  C.  35,  at  p.  36  ; 
Rajkishen  Singh  (Rajah)  v.  Eamjoy 
Surma  Mozoomdar  (1872),  1  Calc. 
186,  at  p.  195 ;  19  W.  R.  C.  R.  8,  at 
p.  11 ;  Jugmohandas  Mangaldas  v. 
Mangaldas  Nathubhoy  (Sir)  (1886), 
10  Bom.  528,  at  p.  543.  See  Amrit 
Nath  Chowdkry  v.  Gauri  Nath  Chow- 
dhry  (1870),  6  B.  L.  R.  232,  at  p. 
238 ;  Jameelah  Khatoon  v.  Pegul  Mam 
(1864),  1  W.  R.  C,  R.  250 ;  Vandra- 
van  Jekisan  (Patel)  v.  Manifal  Chuni- 
fal  (Patel)  (1891),  16  Bom.  470,  at 
P.  476. 

5  See  Juggomolwn  Ghose  v.  Manwk* 
chnnd  (1859),  7  M.  L  A.  263,  at  p. 
282;  4W.R.P.C.8,atp.lO;  Gopa- 
fayyan  v.  RagJwpatiayyan  (1873),  7 
Mad.  H.  C.  250,  at  p.  25£ 

6  Hurpurshad  v.  Sheo  Dyal  (1876), 
3  I.  A.  259,  at  p.  285 ;  26  W.  R.  C.  R. 
55,  at  p.  70 ;  Lujchmeeput  Singh  v. 


CUSTOM. 


It  is  invalid  if  it  be  opposed  to  an  express  enactment  of  the 
Legislature,1  to  morality,  to  public  policy,2  or  to  justice,  equity, 
and  good  conscience.3  A  custom  must  be  established  by  clear 
and  unambiguous  proof,*  and  must  be  construed  strictly,5 

With  the  exception  of  an  old  decision  in  Calcutta,6  by  Grey,  C.J.,  Ancient, 
which  fixed  1773  the  date  of  the  Act  of  Parliament  which  established 
the  Supreme  Court,  and  1793  the  date  when  Regulations  commenced  to 
be  registered,  as  the  time  for  the  commencement  of  legal  memory  in  Calcutta 
and  the  Mofussil  respectively,  there  is  no  decision  which  has  professed  to 
define  the  expression  "  ancient."  That  expression  is  apparently  coincident 
with  the  expression  "  from  time  immemorial."  7 

Sadaulla  Nushyo  (1882),  9  Calc.  698, 
at  p.  703 ;  12  C.  L.  R.  382,  at  p.  388. 

1  As,  for  instance,  when  the  dedica- 
tion of  minors  as  dancing-girls  of  a 
pagoda  amounts  to  an  offence  under 
ss.  372  and  373  of  the  Indian  Penal 
Code  (Act  XLV.  of  I860).     Ex  parte 
Padmavati  (1870),  5  Mad.  H.  C.  415; 
Queen  Empress  v.  Ramanna  (1889), 
12  Mad.  273  ;  Srinivasa  v.  Annasami 
(1892),  15  Mad.  323 ;    Reg.  v.  Jaili 
Bhavin  (1869),  6  Bom.  H.  C.  Cr.  C.  60, 

2  Chinna  Ummayi  v.  Tegarai  Chelti 
(1876),  1  Mad.  168.    See  also  San- 
Jcaralingam   Chetti  v.   Subban   Chetti 
(1894),    17    Mad.    479;     Ghasiti    v. 
Umrao  Jan  (1893),  20  I.   A.    193; 
21  Calc.  149.     This  is  expressed  by 
"Maim,"    chap.    viii.    para.    41,    as 
"if  they  be  not  repugnant   to  the 
law  of  God." 

8  See  Vurmah  Valiar  (Rajah)  v. 
Ravi  Vurmah  Mutha  (1876),  4  1.  A. 
76;  1  Mad.  235.  Oudh  Laws  Act 
(XVIII.  of  1876),  s.  3  ;  Punjab  Laws 
Act  (XII.  of  1878),  s.  1.  As  to 
marriage  brocage  contracts,  see  post, 
p.  52. 

*  Ramalakshmi  Ammal  v.  Siva- 
nantha  Perumal  Sethurayar  (1872), 
14  M.  L  A.  570,  at  pp.  585,  586; 
I.  A.  Sup,  vol.  I,  at  p.  3  ;  12  B.  L.  R. 
306,  at  p.  398  ;  17  W.  R.  C.  R.  553  ; 
S.  C.  in  Court  below,  Sivanananja 
Perumal  Sethwrayar  v.  Muttu  Rama- 
linga  Sethurayar  (1866),  3  Mad.  H.  C. 
76,  at  p.  77 ;  Nugendur  Narain 
(Rajah)  v.  Rughoonath  Narain  Dey, 
W.  R.  1864,  p.  20,  at  p.  23 ;  Serumah 
Umah  v.  Palathan  Vitil  Marya 
Cto>%  Umah  (1871),  15  W.  R.  P.  C. 
47?  fluohmun  Lall  v,  M ohun  XM 
i  i$Va  |1871)/16  W-  R:  $  R* 


179; 

10  Bom.  H.  C.  228;  Vandravan 
Jekisan,  (Paid)  v,  Manilal  CJiunilal 
(Paid)  (1891),  16  Bom.  470.  See 
Amrit  Nath  Chowdhry  v.  Gauri  Natfi 
Chowdliry  (1870),  6  B.  L.  R.  232,  at 
p.  238 ;  NeelJcisto  Deb  Burmono  v. 
Beerchunder  Thalcoor  (1869),  12  M.  I. 
A.  523,  at  p.  542  ;  3  B.  L.  R.  (P.  C.) 
13,  at  p.  19;  12  W.  R.  P.  C.  21,  at 
p.  24 ;  SHagvandas  Tejmal  v.  Rajmal 
(1873),  10  Bom  H.  C.  A.  C.  241  ; 
LaTcshmappa  v.  Ramava  (1875),  12 
Bom.  H.  C.  362,  at  p.  383. 

5  Hwpurshad  v.  Sheo  Dyal  (1876), 
3 1.  A.  259,  at  p.  285 ;  26  W.  R.  C.  R. 
55,  at  p.  70. 

«  Clarke's  "  Reports,"  pp.  113, 114 
Sircar's  "  Vyavastha  Darpana,"  2nd 
ed.,  p.  314.  The  reason  for  this 
decision  was  that  from  the  dates 
mentioned  the  powers  of  making  laws 
were  vested  in  the  British  Legislature. 
Sir  G.  D.  Banerjee  ("  Law  of  Mar- 
riage," 3rd  ed.,  p.  235),  questions 
the  correctness  of  the  above-men- 
tioned decision  of  Grey,  C.J.,  and 
adds,  "  We  may  at  any  rate  fairly 
say,  that  in  the  Hindu  law,  not  oply 
is  it  unnecessary  to  foace  baofe  tie 
existence  of  a  custom  to  any  definite 
date,  but  even  the  indefinite  condition 
of  being  ancient  may,  in  favour  of 
some  classes  of  customs,  have  to  be 
dispensed  with."  It  certainly  seems 
unreasonable  thus  to  fetter  the  growth 
of  customs,  which  are  encouraged  by 
the  Hindu  law,  and  which  are  a  means 
by  which  that  law  can  be  adapted  to 
modern  requirements. 

1  See  Luchmun  Lall  v.  Mohun  Lall 
Shaya  Gayal  (1871),  16  W.  R.  C. 
179;    Umriihnath  Chowdhry  v. 
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Discontinu- 
ance of 
custom. 


New  grant  of 
property 
formerly  im- 
partible. 


"What  the  law  requires  before  an  alleged  custom  can  ueoeive  the 
recognition  of  the  Court,  and  so  acquire  legal  force,  is  satisfactory  proof 
of  usage  so  long  and  invariably  acted  upon  in  practice  as  to  show  that 
it  has  by  common  consent  been  submitted  to  as  the  established  governing 
rule  of  the  particular  family,  class,  or  district  or  country."  x  Such  proof 
raises  a  presumption  that  the  usage  was  an  ancient  one,2 

So  far  as  continuity  is  concerned  there  seems  to  be  a  distinction  between 
a  family  custom  and  a  local  custom.  In  the  former  case  it  is  competent 
to  the  family  to  discontinue  the  custom,  as,  for  instance,  a  custom  of 
impartiality,3  or  it  may  have  been  accidentally  discontinued.*  In  the 
latter  case  the  omission  of  individuals  to  follow  the  custom  could  not  have 
the  effect  of  destroying  it,  as  it  is  a  part  of  the  lex  loci,  and  binds  all  persons 
within  the  local  limits  in  which  it  prevails.5 

A  well-established  custom  in  a  family  cannot  be  defeated  by  the  fact 
that  in  one  case  the  custom  was  not  enforced.6 

When  the  custom  has  been  proved  the  burden  is  upon  the  party  alleging 
the  discontinuance  to  prove  that  fact.7 

A  family  custom  that  property  should  remain  impartible,  is  not  neces- 
sarily destroyed  by  a  new  grant  being  made  by  the  Government  to  a 
member  of  the  family,8  but  where  a  new  tenure  is  created,  and  there  is 
nothing  in  the  circumstances  under  which  the  new  grant  was  made  to  lead 
to  the  inference  that  the  Government  had  in  view  in  making  the  new 
grant  the  creation  of  an  impartible  zemindari  as  an  exception  to  the 
ordinary  rule  of  the  Hindu  law,  the  ordinary  rules  of  Hindu  law  apply.9 

186*  at  p.  195 ;  19  W.  B.  C.  B.  8, 
at  p.  12 ;  Sardbjit  Partap  Bahadar 
Sahi  v.  Indarjit  Partap  Bahadur  Sahi 
(1904),  27  All.  203. 

B  Rajkishen  Singh  v.  Ramjoy 
Surma  Mozoomdar  (1872),  1  Calc.  186, 
at  p.  195 ;  19  W.  R.  C.  B.  8,  at  p.  12. 

6  Elcradeswar  Singh  v.  Janeshwari 
Babuasin  (1914),  41  I.  A.  275,  at  pp. 
288,  289 ;   42  Calc.  582,  at  p.  606 ; 
18  C.  W.  N.  1249,  at  p.  1259 ;  17  Bom. 
L.  B.  18,  at  p.  31. 

7  Sardbjit  Partap  Bahadur  Sahi  v. 
Indarjit  Partap  Bahadur  Sahi  (1904), 
27  All.  203. 

8  See  Beer  Pertab   Sahee   (Baboo) 
v.  Rajender  Pertab  Sahee  (Mahara- 
jah) (1867),  12  M,  T.  A.  1 ;   9  W.  B. 
P.  C.  15 ;  Mutta  Vaduganadha  tfevar 
v.  Dorasinga  Tevar  (1881),  8  I,  A. 
99 ;  3  Mad,  290  ;  JaganatJia  v.  Rama- 
bhadra  (1888),  11  Mad.  380 ;   Kachi 
Yum    Rangaypa     KaUakka     Thola 
UAayar  v.  Kachi  Kafyana  Rangappa 
Kallakka  Thola    Udayar   (1901),  24 
Mad.  562;  upheld  on  appeal  (1905), 
32  J.  A.  261 ;  28  Mad,  508;  10  C.  W/ 
N.  95;  7  Bom.  L.  R.  907. 

9  Merangi,  Zemindcer  of,  v.  Satru* 
charla  Ramctbhadra  Earn  (Sri  Rajah) 


reenath  CJwwdhry  (1870),  13  M.  L  A. 
542,  at  p  549  ;  15  W.  R.  P.  C.  10,  at  p. 
12  ;  S.  C.  in  Court  helow,  6  B.  L.  B.  232. 
1  Sivanananja  Perumal  Sethurayar 
vf  Muttu  Ramalinga  Sethurayar  (1866), 
3  Mad.  H.  C.  75,  at  p.  77  ;  S.  C.  on 
appeal,  Ramalakshmt  Ammal  v.  Siva- 
nantha  Perumal  Sethurayar  (1872), 
14  M.  I.  A.  570  ;  I.  A.  Sup.  vol  1  ; 
12  B.  L.  B,  396  ;  17  W.  B.  C.  B. 
553  ;  Shidhojirav  v.  Naikojirav  (1873), 
10  Bom.  H.  C.  228,  at  p.  234.  It  was 
held  in  Mahamaya  Debi  v.  Haridas 
Haldar  (1914),  42  Calc.  455  ;  19  a  W. 
N.  208,  that  evidence  showing  exercise 
of  a  right  in  accordance  with  an  alleged 
custom,  as  far  back  as  living  testi- 
mony can  go,  raises  the  presumption, 
though  only  a  rebuttable  one,  as  to  the 
immemorial  existence  of  the  custom. 


.t 

Mad.  9,atp.  14;  NanajiUt$at(Bhau)v. 
Sundrabai  (1874),  11  Bom.  H.  C.  249. 

8  It  was  assumed  that  such  dis- 
continuance was  possible  ia  Ltkhraj 
Kuwwar  (Fhakurain)  v.  Harpal  Singh 
(Thokwr)  (1911),  39  1.  A.  10  ;  34  All.  65  ; 
16  C.  W.  K  217;  14  Bom.  L.  B.  33. 

*  Rqjkfehen  Singh  v.  Ramjoy 
Surma,  Hozoomdar  (1872),  1  Calc. 
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A  family  custom  is  personal,  and  does  not  apply  to  subsequent  owners 
of  the  land  held  by  the  family.1 

The  following  are  illustrations  of  customs  which  have  been  held  void  Immorality, 
for  immorality : — 

A  custom  allowing  a  woman  to  remarry  during  the  lifetime  of  her 
husband  and  without  his  consent,2 

A  custom  authorizing  a  husband  or  wife  to  divorce  the  other  against  his 
or  her  will,  and  without  giving  any  reason,  on  condition  only  of  a  payment 
to  the  caste.* 

A  custom  for  dancing-girls  to  adopt  daughters  under  circumstances 
which  would  amount  to  a  traffic  in  minors  as  prohibited  by  ss.  372  and 
373  of  the  Indian  Penal  Code ;  *  but  except  where  the  recognition  of  the 
rights  alleged  would  countenance  such  a  traffic,  or  the  usage  is  in  itself 
immoral,5  the  Courts  will  give  effect  to  the  rights  of  dancing-girls  attached 
to  Hindu  temples  in  respect  of  endowments  for  their  support,6  and  also 
to  the  peculiar  usages  of  the  dancing-girl  and  prostitute  classes  with 
regard  to  adoption 7  and  succession.8 

There  is  nothing  immoral  or  opposed  to  public  policy  in  a  tribal  custom 
which  requires  a  son-in-law  to  reside  in  the  family  of  his  father-in-law.9 

A  custom  will  not  be  applied  unless  those  following  the  custom  are 
convinced  in  conscience  that  they  are  acting  in  accordance  with  law.10 

I*      Judicial  recognition  is  not  a  condition  precedent  to  the  Judicial 
validity  of  a  custom,11  but  such  recognition  maybe  of  great recogm  lon' 
value  as  evidence  of  the  existence  of  that  custom,12 

(1891),  18  I.  A.  45,  at  ^>.  53  j    14  tfa0ara^am(1870),5Mad.H.C.  161. 

Mad,  237,  at  p.  245  ;    Venkakt  Na-  9  Lenga  Ldlung  v.  Pengwi  Lalungni 

rasimha  Appa  Row  Bahadur  (Rajah)  (1915),  20  C.  W.  N.  406. 

v.     Narayya    Appa    Row    Bahadur  10  Qopafayyan  v.   RagJiupatiayyan 

(Rajah)  (1879),  7  I.  A.  38 ;   2  Mad.  (1873),  7  Mad.  H.-C.  250,  at  p.  254. 

128 ;  6  C.  L.  R.  153.  See    Vandravan    Jekisan    (Patel)    v. 

1  Gopal   Das   Sindh   v.    Nurotum  Manilal  Chunilal   (Patel)  (1891),  16 

Sindh  (1845),  7  Ben.  Sel.  R.  195  (2nd  Bom.  470,  at  p.  476. 

ed.,  230),  u  See  Mayne's  "Hindu  Law,"  8th 

4  Post,  p.  63.  ed.,  pp.  56-58.    In  Narasammal  v. 

3  Ke$hav  Hargovan  v.  Oandi  (Bai)  Balaramacharlu  (1863),  1  Mad.  H.  C. 

(1915),  39  Bom.  513;  17  Bom.  L.  R.  420,  at  p.  424,  Holloway,  J.,  said, 

584.  "  A  very  short  experience  will  suffice 

*  Act  XLV.  of  1860.  to  satisfy  any  judge  that  a  pundit 

8  OMnna  Ummayi  v.  Tegarai  CfatU  will  always  overcome  a  passage  of 

(1876 VI  Mad.  168.  Hindu  law  too  stubborn  for  other 

8  War®  Nailrin  v.  Nona  Latolman  manipulation  by  the  often  baseless 

(1889),   14  Bom.  90  j    Kamalam  v.  allegation  of  custom."    He  proceeds 

Sadagopa  Sami  (1878),  1  Mad.  356;  to  say,  "And  in  our  judgment  no 

Mathu,raNaikinv.E8uN<iikin(l8W),  custom,  how  long  soever  continued, 

4  Bom.  545,  at  p.  565,    See  CJiinna  which  has  never  been  judicially  recog- 

Ummayi   v,    Tegarai   Cletti   (1876),  nized,  can  be  permitted  to  prevail 

1  Mad.  168.  against    distinct    authority."    It    is 

7  Post,  pp.  163, 164.  submitted  that  this  last  proposition 

8  Tar*  Munnee  Doma  v.   Motee  cannot  be  supported. 

BWW&IU&  (1846),  7  Ben.  Sel.  R.  273         *2  See  Act  I.  of  1872,  s.  42;  SUmbhu 
$«$  <wt»  325) ;   Sivasangu  v,  Minal     NatJi  v.  Gayanchand,  (1894),  16  All. 

v,     379. 
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Burden  of  In  the  case  of  persons  governed  generally  by  the  Hindu 

custom!         taw,  the  burden  of  proving  a  custom  derogatory  to  that  law 
lies  upon  the  person  who  asserts  it,1 

If  it  be  shown  that  a  custom  applies  to  a  particular  class  or  community, 
the  burden  of  showing  that  the  individual  member  is  not  bound  by  it  lies 
upon  the  person  asserting  such  exception.2 

In  the  case  of  a  tribe  or  family  which  are  not  originally  Hindu,  but 
which  has  adopted  Hinduism,  the  burden  of  proving  that  the  family  is 
governed  in  a  particular  matter  by  the  Hindu  law  is  upon  the  person 
who  asserts  that  it  is  so  governed.3 

j-      Where  a  custom  prevails  in  one  branch  of  a  family,  it  is  strong  evidence 
that  it  applies  with  equal  force  to  another  branch  of  the  same  family.4 

As  to  proof  of  the  devolution  of  an  impartible  Raj,  sec  Mohwh  (Jlwndir 
DUl  v.  SatrugJian  Dhal  (1902),  29  I.  A.  62  ;  29  Calc.  343  ;  G  C.  W.  N. 
459  ;  4  Bom.  L.  R.  372. 

As  to  proof  of  the  customs  of  Jains,  see  Harnalb  Perslml  v,  Mandil 
Dass  (1899),  27  Calc,  379. 

As  to  the  mode  of  proof  of  a  custom,  see  Act  I.  of  1872,  ss.  13,  32,  42, 
48,  49. 

"  The  kind  of  evidence  that  ought  to  be  regarded  is  evidence  showing 
that  the  right  claimed  by  custom  was  more  or  less  contested  and  the 
contest  abandoned  by  some  one  who,  if  the  custom  had  not  existed,  would 
have  been  entitled,  or  evidence  showing  that  generally  in  the  district  the 
custom  was  followed  to  the  exclusion  of  persons  who,  if  it  had  not  be<*n 
for  the  custom,  would  presumably  have  enforced  the  right  under  the; 
general  law."  6  Decrees  and  an  understanding  in  the  family,6  cntrioH  in 
village  records,  and  answers  to  official  inquiries,7  declarations  of  the  heads 
of  families  8  are  all  evidence. 


v.  Bhagwan  S^ng7l  *  As,    for   instance,    tho    law    of 

(1899),  26  I.  A,  153,  at  p.  165  ;   21  adoption,   Fanindra  Deb  Raikat  v, 

All.  412,  at  p.  423  ;  3  C.  W.  N.  454,  at  Rajeswar  Dass  (1885),  2  L  A,  72,  at 

p.  459  ;  1  Bom.  L.  E.  311  ;  Chandika  p.  81  ;  11  Gale.  4f53,  at  p.  470. 

Baksh  v.  Muna  Kuar  (1902),  29  I.  A.  \Lal  Gajendra  Nath  faM  Deo  v, 

70  ;  24  All.  273  ;  6  0.  W.  N.  425  ;  4  Lai  Mathuralal  Nath  Sahi  Deo  (  1010), 

Bom.  L.  E.  376  ;  Fanindra  Deb  Raikat  1  Pat.  L.  J.  109. 

v.  Rajeswar  Dass  (1885),  12  1.  A.  72,  at  s  Mama  Nand  v.  Surgiani  (  1  804) 

p.  81  ;  11  Calc.  463,  at  p.  476  ;  Basava  1  6  All  221  ,  at  p.  223. 

v.  Linyanffauda  (1894),  19  Bom  428,  •  Mohesh  Chunder  Dhal  v.  ftainta* 

at  p,  473;  Desat  Ranchlioddas  v.  Rawal  han  Dhal  (1902),  29  I.  A    02-    20 

Nathutai  (1895),  21  Bom.  110,  at  pp.  Gala  343  ,-  0  C.  W.  N.  451)";  4  iom 

116,  117  ;  Bhagvandas  Tejmal  v.  Raj.  L.  E  372 


n'     -  '        -  ^       anarpa 

260  ;  Narayan  Babatf  v.  Nona  Mano-  Kunwar  (Rani)  (1909),  36  I,  A.  12f>  * 

lor  (1870),  7  Bom  H.  G.  A.  C.  153,  at  31  All.  457  ,*   13  0.  W  N    1073  *   11 

Pr*  A75  ******»*«*  Sin&  (&$<&)  v.  Bom.  L.  R.  890.    As  to  a  wajib  uUra, 

JMaSng*  (1873),  19  W.  E.  G.  E.  BOO  Anant  Singh  (TUakw)  V.  D*2' 

211  7  Jutoafo  Sahee  Deo  (Thakoor)  v.  Singh  (TMkur)  (1910),  37  L  A.  101  ii 

Lakwtfh,  Sahee  Deo  (1873),  19  W.  E.  32  AIL  303  ;   34  C.  W.  N,  770  -    Iflf 

0.  B,  239;    and  cases,  ante,  p.  29,  Bom.  L.  E.  504. 


c'   n*<  z  •       />,  8  ^ww**^    Xoer    (MaJiararti)    v, 

•  See  Mate  v.  OMato  (1902),     Ram  Narayan  Siny  (Baboo)  (J87»)f 
4  Bom.  U  E.  376,  9  .  \       » 


CHAPTEE  I 

HUSBAND  AND  WIPE. 

MARRIAGE. 

THE  relationship  of  husband  and  wife  is  created  by  a  marriage,  Creation  of 
entered  into  by  two  persons,  who  are  each  competent,  according  reIatlonshlP- 
to  Hindu  law,  to  enter  into  the  state  of  marriage,1  and  who  are 
not  debarred  by  that  law  from  intermarrying,2  such  maniage 
being  performed  with  the  ceremonies  prescribed  by  that  law.3 

According  to  Hindu  ideas,  marriage  has  for  its  object  the  performance  Object  of 
of  religious  duties.    It  is  a  sanskar,  that  is,  an  essential  ceremony,  held  marriage» 
indispensable  to  constitute  the  perfect  purification  of  a  Hindu.4    It  is 
the  last  of  the  ten  sanskars  necessary  for  the  regeneration  of  males  of  the 
twice-born  classes,5  and  is  the  only  one  prescribed  for  women  and  for 


Marriage  is  essential  to  a  Hindu  in  order  that  by  begetting  a  son  he  Necessity  for 
may  be  delivered  from  the  hell  called  put,  to*which  the  shades  of  a  sonless 
man  are,  according  to  Hindu  ideas,  doomed,7  that  he  may"  repay  the  debt 
he  owes  to  his  forefathers,8  and  that  he  may  be  able  to  perform  some  of 
the  most  important  religious  acts.9 

It  is  the  imperative  religious  duty  of  a  father,  or  other  Duty  of 
guardian,10  to  cause  a  girl  to  be  married,  before  she  attains  girl. 
puberty,  to  a  suitable  husband,  capable  of  procreating  children,11 
There  is,  however,  no  legal  obligation.12 

*  Post,  pp.  34-38.  pp.  158,  293,  294. 

a  Post,  pp.  38-46.  8  "  Dattaka   Mimansa,"    dhap.    i. 

8  Post,  pp,  58-61.  para.  5. 

4  Wilson's  f*  Giossary,"  p,  463.  0  Bhattacharya'a    "  Hindu   Law/* 

B  Oototooofo's  "Digest/7  vol.  ill.,  2nd  cd.,  p.  81. 

j).  104,  note.  10  As  to  the  persons  upon  whom 

«  Colebrooke's  "Digest,"  vol.  iii,,  the  duty  devolves,  see  post,  pp.  46-48. 

p.  95.    See  Venkatacharyulu  v.  Ran-  ll  Jumoona  Dassya  Chotodbrani  v. 

gacharyulu  (1890),  14  Mad.  316,  at  JBamasoonderai    Dattsyd    Chowdhrani 

p.  318  ;   Kameswara  Sastri  v.  Veera-  (1876),  3  I.  A.  72,  at  p.  78  ;   1  Calc. 

charlu  (1910),  34  Mad.  422  ;  Snnivasa  289,  at  pp.  294,  295  ;  25  W.  B.  C.  K. 

lyangar    v.    Thiravengadathaiyangar  235,  at  p.  236;    Venkatacharyulu  v. 

(1914)J  38  Mad.  556.  RangwTwryulu  (1890),  14  Mad.  316, 

7  "  Manu,"  chap.  ix.  para.   138  ;  at  p.  322. 

'**  Djiy*Wh«*,"    ^aP*    v*    Para'    6;  1S  ^w^m'  -Ammcd  v-  Subramwfa 

«  ^t^Mixmm^  ,.<**?.  L  ,  p*ra.  4w»  (1902),  26  Mad,  505. 

5  j  fcb^kcw&fc^  ^Big^"  vol  ik,  '  • 
' 


H.L, 


WHO   MAY   MABRY. 


[CHAP.  I. 


Duty  of 
„  guardian  of 
boy* 


Who  are 
competent  to 
marry. 


Defects. 


Lunacy. 


Although  the  law  permits  the  marriage  of  boys  who  have 
not  attained  majority,1  and  marriage  is  a  religious  necessity  for 
them,2  such  marriages  by  male  minors  do  not  seem  to  have 
been  contemplated  by  the  sages  and  early  writers  on  Hindu 
law,3  There  is,  it  is  submitted,  a  moral  or  religious  obligation 
upon  a  parent,  or  other  guardian,  to  provide  a  wife  for  a  boy, 
as  there  is  to  provide  a  husband  for  a  girl,4  and  there  is  a  right 
to  provide  for  his  marriage,  and  for  its  expenses,6 

WHO  MAY  MARRY, 

Unless  expressly  prohibited  by  a  provision  of  the  Hindu 
law,  any  male  Hindu  is  competent  to  marry,  and  every  un- 
married Hindu  female  is  competent  to  be  given  in  marriage,6 

A  garbari  gosavi 7  is  competent  to  contract  a  valid  marriage. 8 
The  Hindu  law  regards  the  bridegroom  as  the  person  who  marries, 
and  the  bride  as  the  person  who  is  taken  in  marriage.9 

Physical  and  mental  defects,  even  if  they  be  such  as  to  cause 
exclusion  from  inheritance,10  do  not  invalidate  a  marriage.11 

Unsoundness  of  mind  does  not  invalidate  a  marriage. 
"To  put  it  at  the  highest,  the  objection  to  a  marriage  on  the  ground 
of  mental  incapacity  must  depend  upon  a  question  of  degree."  ia 


i  Post,  p.  35. 

*  Ante,  p.  33.    Sundrabai  v.  Shri- 
narayana  (1907),  32  Bom.  81 ;  9  Bom. 
L.K.  1366 £  Oopalafyishnamv.  Venka- 
tawrasa  (1912),,  37  Mad.  273. 

8  "Manu,"  chap.  ix.  para.  94; 
Bhattacharya's  "Hindu  Law,"  2nd 
ed.,  pp.  81,  82.  See  Banerjee's 
"  Law  of  Marriage,"  3rd  ed.,  p.  37. 

*  See  Kameswara  Sa&tri  v.  Veera* 
cJiarlu  (1910),  34  Mad.  422;    Sun- 
drabai  v.Shrinarayana  (1907),  32  Bom. 
81 ;  9  Bom.  L.  B.  1366 ;  Gopala&rish* 
ncm  v.  Venlcatanarasa  (1912),  37  Mad. 
273,  overruling  Govindwazidu  Nara- 
simham  v.  Devarabhotla  Verikatanwa- 
sayya  (1903),  27  Mad.  206, 

6  Kameswara  Sastri  v,  Verracharlu 
(1910),  34  Mad.  422  ;  GopaUkrislnam 
v.  Venlcatanarasa  (1912),  37  Mad.  273, 
overruling  Govindarazulu  Narasim- 
JWm ,  v.  Devarabhafla  Verikatanara* 
«o«/3/a  (1903),  27  Mad.  206,  see  post, 
pp.  52,53.  ;  , 

8  B"          of  Marriage," 


7  These   arc   a  class   of  religious 
mendicants. 

8  Gitabai  v.    SMvbakas   (1903),   5 
Bom.  L.  B.  318. 

9  Banerjee's  "Law  of  Marriage," 
3rded.,  p.  35;  Bhattacharya's  "  Hindu 
Law,"  2nd  ed.,  p.  81. 

10  As  to  the  physical  defects  which 
cause    exclusion  from    inheritance, 
see  Bhattacharya's  "Hindu  Law,"  2nd 
ed.,  pp.  349-351;  Sarkar's  "Hindu 
Law,"  pp.  232-235  ;  Mayne's  "  Hindu 
Law,"  8th  ed.,  pp.  829-837,  and  cases 
there  cited ;  post,  pp.  52,  53. 

11  "Manu,"  chap.  ix.  para.  203; 
"  Mitakshara,"  chap.  u.  s.  10,  paras. 
9-11;   "VivadaChintamani"  (P.  0. 
Tagore's  translation),  p.  244 ;  "  Vya- 
vahara  Mayukha,"  chap.   v.   s.   11, 
para,  11,  "  Smriti  Chandrika,"  chap. 
v.  para.  32. 

1 2  Mouji  Lai  v.  Ohandrdbati  Kumctri 
(Musammat)  (1911),  38  I.  A.  122,  at 
p.  125;   38  Calc.  700,  at  p.  706;   15 
0.  W.  N.  790,  at  p.  793 ;   13  Bom. 
L,  It  534,  at  p.  541. 
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Pundits  both  in  Bengal l  and  Bombay  2  have  given  opinions  that  it  does 
not  invalidate  a  marriage.  Sir  G.  D.  Banerjee  points  out  that  "  there  are 
indications  in  the  law  from  which  it  would  appear  that  lunatics  are  con- 
sidered competent  to  marry,"  3  but  he  also  says  4  that,  as  a  lunatic  is 
incompetent  to  accept  the  gift  of  a  bride,  it  is  not  easy  to  understand 
how  his  marriage  can  be  regarded  as  marriage  at  all. 

The  question  of  mental  incapacity  is  one  of  degree.  The  Court  will 
presume  in  favour  of  the  validity  of  the  marriage,  and  the  legitimacy  of  the 
children.5 

The  ancient  authorities  permitted  a  eunuch  to  marry  on  the  ground  Impotence, 
that  his  wife  could  raise  up  a  son  to  him  by  a  man  legally  appointed,6 
but  now  that  the  system  of  niyoya  7  is  obsolete,  it  may  be  a  question 
whether  the  Courts  will  not  declare  the  marriage  of  an  impotent  person 
to  be  void.8 

Except  that  in  the  case  of  the  twice-born  classes  marriages  Age  for 
cannot  take  place  before  investiture  with  the  sacred  thread,0  mamage" 
a  malo  Hindu  of  any  age  can  marry.10 

A  female  Hindu  of  any  age  can  be  given  in  marriage,11 

The  Hindu  religion  requires  a  girl  to  be  given  in  marriage  before  she 
attains  the  age  of  puberty, la  but  there  is  nothing  in  the  Hindu  law  to 
invalidate  the  marriage  of  a  woman  who  has  attained  puberty.13 

As  to  the  necessity  for  the  consent  of  a  guardian  in  the  case  of  the 
marriage  of  minors,  see  post,  pp.  46-51 


1  See    VenJtsalatfiaryulu  v.  Ranga*  of  Hindu  Widows,"  pp.  4,  7  j  Steele, 
charyulu  (1890),  14  Mad.  316,  at  p.  p.  167;  Kanahi  Earn  v.  Biddya  Ram 
318  5  Dalychurn  Hitter  v.  Radhatfiurn  (1878),  I  All.  54=9,  at  p.  551. 

MilUr  (1817),  2  Mori  Big.  99.  9  The  rule  is  that  the  investiture 

2  West  and  Biihler's"  Hindu  Law,"  of  a  Brahmin  should  take  place  in 
2nd  od,,  p.  274.  the  eighth,  that  of  a  Kshatrya  in 

8  *'  Law  of  Marriage,"  3rd  ed.,  ps  the  eleventh,  and  that  of  a  Vaisya 

38 ;    *'  Mann,"  chap.  ix.  para.  203 ;  in  tho  twelfth  year  from  his  oon- 

"Baya  Bhaga,"  chap.  v.  para.  18;  caption,  "Mann,"  chap.  ii.  para.  36. 

" Mitakshara,"  chap.  ii.  s.  10,  paras.  10  Banerjoe's  "Law  of  Marriage,'1 

9-11;  "Vivada  Ohintamani "  (P.  C.  3rded.?p.36.  Bhattacharya's f 'Hindu 

Tagoro's  translation),  p.  244 ;  ie  Smriti  Law,'*  2nd  ed.,  p.  82.  Seo  FeraWocW- 

Chandrika,"    chap.     v.     para.    32  ;  yufa  v.  Jfangaduwyuki  (1800),  14  Mad. 

"Vyavahara,   Mayukha,"    chap,    iv,  336,  at  p.  318. 

s.  11,  para.  11.  "  Sir  G.  B.  Banerjco  ("  Law  of 

*  P.  39,  Marriage,"  Srded.,  p.  45)  says,  "  Ordi- 

5  Moujt  Lai  v.  Ckandrdbati  Kumari  narily  tho  lowest  age  far  marriage  is 
(Musammat)  (1911),   38   I.   A.    122 ;  eight  years,  but  Manu  allows  a  girl 
38  Calc.  700  ;    15  C.  W.  N.   790  ;  to  be  married  even  before  tho  proper 
13  Bom.  L.  R.  534.  ago,  if  a  proper  union  is  secured" 

6  "  Manu,"  chap.   ix.   para.   203  ;  ("  Manu,"  chap.  ix.  para.  88,  and  note 
"  Baya  Bhaga,"  chap.  v.  para.  18.  by  Kulluka), 

»  Post,  pp.  45, 100,  J'39-141.  "  Ante,  p.  33. 

8  gee  Banerjee's   '/Law   of  Mar-  w  Banerjee's  "Law  of  Marriage/' 

'Hfwjft/*  $rd  ed,,  p/40;    Parasara,  ,  3rd  ed.,  p,  45, 
quoted   in   Vidyasagar's   "Marriage 
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POLYGAMY. 


[CHAP,  i. 


Polygamy* 


Christian, 


A  Hindu  i  may  at  his  pleasure  marry  any  number  of  wives, 
although  he  has  a  wife  or  wives  living.2 

No  effect  can  be  given  to  an  agreement  purporting  to  avoid  a  marriage 
on  the  taking  of  a  second  wife  during  the  lifetime  of  the  first,3  and  appa- 
rently an  agreement  not  to  enter  into  such  second  marriage  would  be 
against  the  policy  of  the  Hindu  Law.* 

Contracting  a  second  marriage  during  the  lifetime  of  the  wife  is  called 
adhivedaw,  or  supersession,  but  does  not  in  any  way  imply  that  the  first 
wife  is  deserted.8 

The  Hindu  writers  prescribe  that  a  present  (adhivedamkt)  should  be 
given  to  the  wife  as  compensation  for  her  supersession,  but  they  do  not 
agree  as  to  the  amount.3  Such  compensation  could  not  apparently  be 
claimed  in  a  Court  of  law. 

A  Hindu,  who  has  become  a  Christian,  cannot  take  to 
himself  another  wife  while  his  wife  is  alive,7 

He  can  do  so  on  his  return  to  Hinduism.8 

A  woman  cannot  marry  another  man  while  her  husband 
is  alive,9 

Although  the  Courts  will  not  recognize  a  custom  which  permits  & 
wife  at  her  pleasure  to  desert  her  husband  and  marry  another  man,10  at 


*  Even  if  he  has  at  one  time  pro- 
fessed Christianity,   3  Mad.   H.   C. 
App.  vii. 

*  See   Virazvami  Chetti  v.  Appa- 
svami  ami  (1863),  1  Mad.  H.  C. 
375 ;  Arumugam  v.  Tuluhtnam  (1883), 
7   Mad.    187,   at  p.    188;     Thapita 
Peter   v.    Thapita   Lakshmi    (1894), 
17  Mad.  235,  at  p.  239  ;  Suree  Bhaee 
Nana  v.  Nwthoo  Koober  (1810),  1  Borr. 
59;   Banerjee,  "Law  of  Marriage," 
3rd    ed.,     pp.    40,    136;      "Daya 
Bhaga,"    chap.   ix.    para.    6,   note ; 
Sircar's    "Vyavastha   Darpana,"   p. 
672.    Polygamy  is  not  permitted  to 
members  of  the  Brahmo  Somaj  ;  Sona- 
luxmi  v.    Vishnuprasad  Hariprasad 
(1903),  28  Bom.  597  ;  6  Bom.  L.  R.  58. 

8  Sitaram  v.  Aheeree  Heerahnee 
(Mussamut}  (1873),  11  B.  L.  R. 
129 ;  20  W.  R.  C.  R.  49. 

*  See  ibid.,  per  Kemp,  J.,  11  B.  L. 
R1?  at  p.  135 ;  20  W.  R.  C.  R.,  at  p. 
50.  Would  it  not  be,  from  the  Hin- 
du point  of  view,  an  agreement  in 
restraint  of  marriage,  and  therefore 
void  under  s.  26  of  the  Indian  Con- 
tract Act  (IX.  of  im)  ? 


s  See  "Mitakshara,"  chap.ils.  11, 
paras.  2  (note)  and  35 ;  Emperor  v. 
Law  (1907),  30  Mad.  550. 

<  See  Banerjee's  "Law  of  Mar- 
riage," 3rded., pp.  138, 139;  "Mitak- 
shara," chap.  ii.  s.  11,  para.  35; 
"Dayakrama  Sangraha,"  chap.  vi. 
para.  31;  Colebrooke's  "Digest," 
vol.  iii.  p.  561. 

7  See   Thapita   Peter   v.     Thapita 
Lakshmi  (1894),  17  Mad.  235 ;  ante, 
p.  23,  note  6. 

8  Emperor  v.  Anthony  (1910),  33 
Mad.  371 ;  (1866),  3  Mad.  H.  C.  App. 
vii.    See,  however,  Emperor  v.  Lazar 
(1907),  30  Mad.  550. 

*  Thapita  Peter  v.  Thapita  Lakshmi 
(1894),  17  Mad,  235,  at  p.  239. 
"Manu,"  chap.  viii.  para.  226; 
chap.  ix.  paras.  46,  47,  71.  See 
Sinammal  v.  Administrator-General 
of  Madras  (1885),  8  Mad.  169,  at 
p.  173. 

10  NarayanBJwrtJiiv.  Laving  Bharthi 
(1877),  2  Bom.  140 ;  Reg.  v.  Sambhu 
Raghu  (1876),  1  Bom.  347 ;  Keg.  v. 
Karsan  Ooja  (1864),  2  Bom.  H.  C. 
124;  Uji  v.  Hathi  Lalu  (1870), 
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any  rate  where  the  first  husband  does  not  consent  to  the  second  marriage,1 
it  would  apparently  give  effect  to  a  custom  permitting  such  remarriage 
on  desertion  by  the  husband.2  A  custom  authorizing  such  remarriage 
in  case  of  the  husband's  leprosy  might  also  be  valid.3  It  has  been  held  that 
a  custom  by  which  the  marriage  tie  can  be  dissolved  by  either  husband  or 
wife  against  the  wish  of  the  divorced  party,  the  sole  condition  being  the 
payment  of  a  sum  of  money  fixed  by  the  caste,  is  bad,4 

No  eff ect  could  be  given  to  the  decision  of  a  panchayet  or  of  a  caste  which 
authorizes  a  remarriage,5  except,  perhaps,  where  by  custom  a  valid  divorce 
could  be  effected  by  such  decision.8 

Where  divorce  is  permissible  by  custom,7  or  where  a  divorce  Remarriage 
has  been  decreed  under  Act  XXI.  of  1866,8  a  woman  can&ter 
remarry. 

The  marriage  of  a  girl,  who  has  been  betrothed  9  (but  not  Betrothedgiri. 
married)  to  another  man,  is  valid,10 

A  widow  can  remarry.11  Remarriage  of 

^  widow, 

As  to  the  forfeiture  of  her  rights  on  remarriage,  see  post,  pp.  369,  370. 
Except  in  the  case  of  a  special  custom  12  the  remarriage  of  widows  was 

prohibited  by  the  Hindu  law,  which  was  in  force  at  the  time  of  the  passing  1  '' 

of  Act  XV,  of  1856.13 

The  Hindu  law  placed  certain  restrictions  upon  marriage  Moral 
by  rules,  which  are  now  treated  as  operating  only  as  moral injimotloas* 
injunctions. 

Impurity  arising  from  the  birth  or  death  of  a  relation  was  treated  as  a 
disqualification. x  * 

7  Bom.  H.  C.  A.  C.  J.  133 ;   Reg.  v.         8  Post,  p.  64. 
ManoJiar  Raiji  (1868),  5  Bom.  H.  C.         9  Post,  pp.  58,  59. 

Or.  C.  17.  See  In  the  matter  of  CJiamia  l°  Khimji  Vassonji  v.  Narsi  Dhanji 

(Musst)  (1880),  7  0.  L  E.  354.  (1915),  39  Bom.  682  ;  17  Bom.  L.  E. 

1  See  Khemlcor  v.  Umiashankar  225 ;  LakU  Priya  v.  Bhairab  Chandra 

Ranchhor  (1873),  10  Bom.  H.  0.  Chaudhuri  (1835),  5  Ben.  Sel.  E,  315 

381.  (2nd  ed.,  369) ;  Khooshdl  v.  Ehugwan 

8  Virasangappav.Rudrappa(l$S5),  MoUe  (1813),  1  Borr.  138f    See  Aot 

8  Mad.  440.    See  Sinammal  v.  Ad-  XV.  of  1856,  s.  1. 
mimsfrator-Gemral  of  Madras  (1885),  ll  Act  XV.  of  1856,  s.  1. 

8  Mad.  169,  at  p.  173.  12  Strange's  "Hindu  Law,"  vol.  ii.  p. 

*  See  Reg.  v.  Sambhu  RagJvu,  (1876),  400.  As  to  such  customs,  see  Mayne'a 

1  Bom.  347,  at  p.  352.  "  Hindu  Law,"  8th  ed.,  pp.  113-117. 

4  Keshav  Hargovan  v.  Oandi  (Bai)  13  "  Manu,'*  chap.  v.  paras.   157, 

(1915),  39  Bom.  538  ;  17  Bom.  L.  E.  161 ;  Strange's  "  Hindu  Law,"  vol.  i. 

#84.  pp.  37,  241,  vol.  ii.  p.  400 ;   Sircar's 

6  See    Bissuram    Koiree    v.    The  "  Vyavastha  Darpana,"  p.  647.    In 

Empress  (1878),  3  0.  L.  E.  410,  at  Vithuv.  Oovinda  (1896),  22  Bom.  321, 

p.  413  ;  Reg,  v.  Sambhu  Raghu  (1876),  at  p.  331,  Eanade,  J.,  says  that  the 

1  Bom.  347,;  Emperor  v.  Ganga  (Bai)  prohibition  only  extended  to  the  three 

1 .  (1016k  J$  Bom,  L.  E.  56.  superior  castes. 

J  14  See  Banerjee's  "  Law  of   Mar- 

,' '  3rd  ed.,  p.  106. 
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The  marriage  of  a  younger  brother  before  an  elder  brother,1  or  of  a 
younger  sister  before  an  elder  sister,2  was  prohibited. 

For  other  instances,  see  Banerjee's  "  Law  of  Marriage,"  3rd  ed,,  pp. 
54,  55 ;  Bhattacharya's  "  Hindu  Law,"  2nd  ed,,  pp,  85,  86, 


Restrictions 
on  inter- 
marriage. 


Identity  of 
caste* 


Subdivisions 
of  caste. 


WHO  MAY  INTBRMAKRY. 

The  following  rules  3  as  to  identity  of  caste,  exogamy,  and 
prohibited  degrees  have  been  deduced  from  texts  of  the  sagos 
by  Baghunandana,4  who  is  said  to  be  the  highest  authority  in 
Bengal  in  all  matters  excepting  inheritance,5  and  are  reiterated 
by  Kamalakara  Bhatta  in  the  Nirnaya  Sindhuf  -which  is  said 
to  be  of  authority  in  the  Benares  school,7  in  the  Bombay 
Presidency,8  and  in  Southern  India.9 

1.  Intermarriage  between  persons  not  belonging  to  the  same 
primary  caste  is  void,10 

This  rule  only  prevents  intermarriage  between  the  four 
primary  castes. 1 1  It  does  not  prevent  marriage  between  persons 
belonging  to  different  subdivisions  of  the  same  primary  caste.12 


1  Banerjee's  "Law  of  Marriage,*' 
3rd  ed.,  p.  42  ;  Bhattacharya  ("  Hindu 
Law,"  2nd  ed.,  p.  83)  says  that  this 
rule  is  imperative. 

a  Banerjee's  "Law  of  Marriage," 
3rd  ed.,  p.  56. 

3  For  a  discussion  of  those  rubs, 
see  Sarkar's  "  Hindu  Law,'*  3rd  ed., 
pp.  57-60. 

4  In  his  "  Udvahatattwa." 

6  Bhattacharya's  "  Hindu  Law," 
2nd  ed.,  p.  36. 

6  Sarkar's  "  Hindu  Law,"  3rd  ed , 
p.  92. 

7  Ibid.,    Bhattacharya's    "  Hindu 
Law,"  2nd  ed.,  p.  37. 

s  MandlikWyavaharaMayukha," 
Introduction,  p.  73 ;  Bhattacharya's 
"  Hindu  Law,"  2nd  ed.,  p.  37. 

8  Bhattacharya's  "  Hindu   Law," 
2nd  ed.,  p.  37. 

10  Padam  Kuvwri  v.  Swraj  Kumari 
(1906),  28  All.  458 ;  Melaram  Nudial 
v.  Thanooram  Bamun  (1868),  9  W. 
E.  0.  R.  552  ;  Lakshmi  v.  Kaliansing 
(1900X  2  Bom.  L.  B.  128;  Bhatta- 
charyate  "Hindu  Law,"  2nd  ed., 
p.  85;  Steele,  pp.  26,  29,  30 ;  Cole- 
brooked  "Digest,"  vol.  iii.  p.  HI ; 
"VyayasthaDarpana,"  656;  Strange's 
"Hindu  Law,"  vol.  i.  p.  40;  "Mit^k- 


shara,"  chap.  i.  s.  11,  para.  2,  and 
note.  See  Earn  Lai  Shoolsool  v.  AkJioy , 
Charan  Hitter  (1903),  7  C.  W.  N.  619. 
In  that  ease  the  judges  assumed  that 
Vaidyas  were  Vaisyas.  As  to  the  posi- 
tion of  Vaidyas,  see  Bhattacharya's 
"  Hindu  Castes  and  Sects,"  pp.  159- 
171 ;  Risley's  "Tribes  and  Castes  of 
Bengal,"  vol.  i.  pp.  46-50. 

11  Ante,  pp.  22, 23. 

12  Inderun  Valungypooly  Taver  v. 
Mamasawmy  Pandia  Palaver  (1869), 

13  M.  I.  A.  141,  at  p.  158 ;  3  B.  L. 
R.  P.  C.  1,  at  p.  4;  12  W.  R.  P.  C. 
41,  at  pp.  42,  43.    See  S.  C.  in  Court 
below;     Pandaiya   Telaver   v.    Pub 
Telaver  (1863),  1  Mad.  H.  C.  478,  at 
p  483  ;   Upoma  KucJiain  v.  Bholaram 
Dhubi  (1888),  15  Calc.  708 ;   MaJian- 
tawa  v.  Gangawa  (1909),  33  Bom.  693  ; 
11  Bom.  L.  R.  822.    See  Ramamam 
Ammal  v.  Kulanthai  Natchear  (1871) ; 

14  M.  I.  A.  346;   1  W.  R.  C.  R.  1 ; 
Bhattacharya's  "Hindu  Law,"  2nd 
ed.,  p.  85 ;   Sarkar's  "  Hindu  Law," 
3rd  ed.,  p.  103.    A  contrary  view  was 
expressed    in    Melaram   Nudial    v. 
Thanooram  Bamun  (1868),  9  W.  R. 
C.  R.   552,  and  by  Hitter,  J.,  in 
Narain  Dhara  v.  EaJclial  Gain  (1875), 
1  Calc.  1,  at  p.  4;  23  W.  R.  C,  B 
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In  the  case  of  the  marriage  of  an  illegitimate  person,  who,  strictly  Marriage  o! 
speaking,  belongs  to  no  caste,  he  or  she  must  be  treated  as  belonging  to  illegitimate 
the  caste  the  members  of  which  have  recognized  him  or  her  as  a  caste  I*5180118' 
fellow.1 

A  marriage  between  a  Hindu  and  a  Christian  woman  who  had  become 
a  Hindu  has  been  upheld,2 

The  question  as  to  the  effect  of  a  marriage  between  a  Hindu  and  a  Mixed 
non-Hindu  is  not  an  easy  one.  Such  a  marriage  when  celebrated  in  England  marnages. 
according  to  English  forms  may  be  effectual  according  to  English  law>3  but 
in  India  the  position  is  different.  If  the  marriage  be  in  accordance  with 
the  provisions  of  the  Indian  Christian  Marriage  Act,4  it  would  be  valid. 
The  Hindu  law  did  not  contemplate  any  such  marriages,  and  would  not 
recognize  them.  If  the  marriage  were  attempted  to  be  performed  according 
to  Hindu  rites  and  ceremonies,  it  would  apparently  have  no  effeci,  but  if 
it  were  performed  according  to  other  rites  (e.g.  Brahmo  rites)  the  Court  * 
would  apparently  give  effect  to  it.  The  inclination  would  be  to  support 
marriages,  to  which  there  could  be  no  moral  objection,  to  prevent  children 
being  rendered  illegitimate,  and  to  repudiate  objections  which  however 
suited  to  ancient  society  have  no  application  to  modern  times,  when  many 
people  of  divers  communities  and  religions  are  to  be  found  in  India.  The 
Court  might  well  say  that  as  there  was  no  Hindu  law  dealing  expressly 
with  the  subject,  the  case  would  be  dealt  with  by  principle  of  equity  and 
good  conscience.  Legislation  on  this  subject  is  much  needed. 

Marriages  between  members  of  different  castes  may  be  recognized  by  Custom. 
local  custom.5 

2,  A  member  of  one  of  the  twice-born  classes  cannot  marry  Exogamy, 
the  daughter  of  an  agnate,  i.e.  of  a  person  belonging  to  the  same 
gotra,*  or  primitive  stock,  as  himself,7 

334,  at  p.  335.    It  is  said  that  in  mani  (1909),  33  Mad.  342. 
Bengal  the  practice  is  in  accordance         3  CUtti  v.  Chetti,  [1909]  P.  D.  67. 
with  Mittcr,  J.'s,  view  in  the  above         *  Act  XV.  of  1872. 
case  (Banerjee's  "  Law  of  Marriage,"         5  See  Ram  Lai  ShooTcool  v.  Alclioy 

3rd  cd.,  p.  75).    As  to  Bombay,  see  Charon  Hitter  (1903),  7  C.  W.  N. 

Stecle,  pp.  29, 30.  As  to  intermarriage  619.    As  to  this  case,  see  7  C.  W.  N. 

between  different  soots  of  Lingayets,  pp.  ccxxxvii.  and  ccxxxviii. 
see  Fakirgauda  v.  Gangi  (1896),  22         6  Lit.  cow-pen,  i.e.  a  place  in  which 

Bom.  277.    As  to  a  family  custom  cows  were  kept  or  protected  from 

allowing  intermarriage  between  sub-  plundering  attacks,*   Bhattacharya'a 

castes,  see  Nugendwr  Narain  (Rajah)  "  Law  of  the  Joint  Family,"  p.  113. 

v.  Rugfoomfo  No/rain  Dey,  W.  R.  For  a  discussion  as  to  the  origin  of  the 

1864,  0.  E.  20,  at  p.  23.  term,  see  Max  Muller's  "  Chips  from 

i  In '  the    matter    of    Ramkumari  a  German  Workshop,"  vol.  ii,  p.  28  ; 

(1891),   18  Calo.   264;    Emperor  v.  Banerjee's  "Law  of  Marriage,''  3rd 

Madan  Gopal  (1912),  34  All.  589.    As  ed.,  pp.  56,  57  ;    Sarkar's      Hindu 

to  the  daughter  of  a  bastard,  see  In-  Law,"  3rd  ed.,  p.  76. 
derun  Valungypooly  Taver  v.  Rama-         *  "Mann,"    chap,    in.    para.    5 ; 

sawmyPa^aTataver(im),13*Ll  Steele,  p.  160 ;    Cobbrooko  s    "Di- 

A.  141  s  3B.L.B.P.C.1;  12W.B.  ge*fc,"  vol.  m.  p.  329;    Banerjee * 

P  C.  41 ;  S.  C.  in  Court  below ;  Pan-  "  Law  of  Marriage,    3rd  ed.,  pp.  56, 

-  £&*  Wto*  v-  Puu  Telaver  (im)>    57 ;  Bhattachar£* s    H^u  Law/ 

,  1  &*i  B?  a  478.  2nd  ed.,  p.  88 ;  Sircar's  "  Vyavastha 

Darpana,"  2nd  e<i,  |>.  G57, 
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Prohibited 
degrees  of 
relationship. 

Bescendants 
of  father  and 
paternal 
ancestors. 


This  prevents  a  marriage  between  persons  who  are  connected  with  a 
common  ancestor  entirely  through  males. 

In  this  connection  the  expression  gotra  "  means  a  family  descended 
from  one  of  the  several  patriarchs,  who  are,  according  to  some,  twenty- 
four,  and  according  to  others,  forty-two  in  number." 

There  seems  to  be  no  certainty  as  to  what  are  the  gotras  at  the  present 
day.  Apparently  there  are  eight  primitive  gotras  descended  from  the 
seven  Bishis,  Viswamitra,  Jamadagni,  Bharadwaja,  Gotama,  Attri, 
Vasistha,  Kasyapa,  together  with  Agastya.  The  remaining  gotras  are 
possibly  subdivisions  of  these  eight,  but  are  not  all  identifiable  with 
them.1 

6(  The  theory  of  the  gotra,  as  latterly  described  by  Brahmanic  writers, 
denies  that  either  a  Kshatriya,  or  a  Vaisya,  or  a  Sudra  has  a  right  to 
say  that  he  belongs  to  a  special  gotra  in  the  proper  sense  of  the  term,"  8 
Kshatriyas  and  Vaisyas  have  adopted  the  gotras  of  the  spiritual  guides 
or  family  priests  of  their  remote  progenitors.3  It  is  also  said  that  a  man 
is  prohibited  from  marrying  a  girl  belonging  to  a  gotra  having  the  same 
pravaras  or  principal  sages  as  hii  own,4 

8.  A  Hindu  may  not  marry 5 — 

(a)  A  female  descendant  as  far  as  the  seventh  6  degree  from 

his  father  or  from  one  of  his  father's  six  ancestors  in 

the  male  line  7 

Sastri  G.  C.  Sarkar,  in  his  "  Law  of  Adoption,"  8  says,  "  In  fact  the 
prohibited  degrees  for  marriage  are  considered  by  the  Sanskrit  writers 
to  constitute  sapindas  for  the  purpose  of  marriage,  and  they  are  different 
according  to  different  sages.  For  instance,  Vasishta  declares  that  a  man 
may  marry  a  girl  who  is  fftli  and  seventh  on  the  mother's  and  father's 
sides  respectively,  whilst  Paithinasi  says  that  a  damsel  may  be  espoused 
who  is  beyond  the  third  on  the  mother's  and  fifth  on  the  father's  side.9 


1  See  Bhattacharya's  "  Law  of  the 
Joint  Family,"  pp.  11 1-1 13  f   Iswar 
Chandra  Vidyasagur's  "  Widow  Mar- 
riage," p.  193. 

2  Bhattacharya's    "  Law    of    the 
Joint  Family,"  p.  111. 

*  Ibid.  ;  Banerjee's  "  Law  of  Mar- 
riage," 3rd  ed.,  p.  57;    "Dattaka 
Mimansa,"  chap.  ii.  para.  76. 

4  Banerjee's  "Law  of  Marriage," 
3rd  ed.,  p.  56,  note  4 ;  Colebrooke's 
"Digest,"  vol.  iii.  p.  3£9;  Bhatta- 
charya's "  Hindu  Law,"  2nd  ed ,  p. 
88.  See  Ramchandra  v,  Gopal  (1908), 
32  Bom.  619,  at  p.  626 ;  10  Bom. 
L.  R.  948. 

*  See  MinaMti     v.     Ramanadha 
(1887),  11  Mad.  49,  at  p.  53.    These 
rales  are  taken  from  Banerjee's  "  Law 
of  Marriage,"  3rd  ed.,  pp.  59-62.    In 
Bhattacharya's  "Hindu  Law,"  2nd 
ed.,  p.  93,  diagrams  illustrating  these 


rules  will  be  found. 

6  In  the  calculation  of  prohibited 
degrees  Hindu  lawyers  count  both  of 
the    persons    whose    relationship    is 
under  consideration.    So  in  this  case, 
according  to  the  English  mode  of 
calculation,  the  prohibition  would  end 
at  the  sixth  degree.    See  post,  p.  43, 
note  4. 

7  "  Udvahatattwa,"    Raghunanda- 
na's  "Institutes,"  vol.  ii.  p.  65,  referred 
to  in  Banerjee's  "  Law  of  Marriage," 
3rd  ed.,  p.  62.    See  Vyaa  Chimanlal 
v.  7^05  Mamchandra  (1899),  24  Bom. 
473;    4   Bom.   L.   B.   163.    As  to 
marriage  with  a  half-sister's  daughter, 
see  Karumbdhi  Ganesa  Ratnamaiyar 
v.  Gopala  Ratnctmaiyar  (1880),  7  I.  A. 
173,  at  p.  177 ;  2  Mad.  270,  at  p.  279. 

8  P.  386. 

8  "  Mitakshara,"  chap.  i.  para.  53. 


CHAP,  I.]  PROHIBITED   DECREES,  41 

But  soven  degrees  on  both  sides  appears  to  be  prohibited  by  Manu,  for  lie 
declares  that  a  man  must  not  marry  a  girl  who  is  sapinda  to  his  mother,1 
and  lays  down  generally  in  another  place  that  sapinda  relationship  ceases 
with  the  seventh  ancestor."  2 

(6)  A  female  descendant  as  far  as  the  seventh  degree  from  Descendants 
his  father's  bandhus  3  or  from  one  of  their  six  ancestors, 
through  whom  such  female  is  related  to  him.4 

These  six  ancestors  would  be  the  bandhu's  mother,  mother's  father, 
mother's  father's  father,  mother's  father's  father's  father,  mother's  father's* 
father's  father's  father,  and  mother's  father's  father's  father's  father's 
father.  It  does  not  include  mother's  mother,  &c.,  as  "  a  line  of  female 
ancestors  is  not  regarded  ae  a  line  in  the  Hindu  law."  5 

(c)  A  female  descendant  as  far  as  the  fifth  degree  from  his  Descendants 

maternal  grandfather  or  from  one  of   his  maternal  grandfather, 
grandfather's  four  ancestors  in  the  male  line.6 

In  the  Presidency  of  Madras  marriage  with  the  daughter  of  a  maternal 
uncle  or  of  a  paternal  aunt  is  recognized  by  custom,7 

According  to  some  authorities  a  man  cannot  marry  the  daughter  of 
an  agnate  q£  his  maternal  grandfather.8 

(d)  A  female  descendant  as  far  as  the  fifth  9  degree  from  his  Descendants  ^ 

mother's  bandhu£,lQ  or  from  one  of  their  four  ancestors 
through  whom  such  female  is  related  to  him.11  ancestors. 

Where  the  bandhu  in  question  is  the  son  of  the  mother's  maternal  or 
paternal  aunt,  these  four  ancestors  would  be  the  bandhu's  mother,  mother's 
father,  mother's  father's  father,  and  mother's  father's  father's  father,  and 
where  the  landhu  is  the  son  of  the  mother's  maternal  uncle  the  four 
ancestors  would  be  the  father,  father's  father,  father's  father's  father, 
and  father's  father's  father's  father.12 

1  Chap.  iii.  para.  5.  8  "  Manu,"  chap.  iii.  para.  5.  There 

2  Chap.  v.  para.  60.  seems  to  be  a  difference  of  opinion 
8  A  bandlw  is  a,  sapinda,  related     with  regard  to  this  not© ;  sea  Bhatta- 

through  a  female.  chaiya's  "  Hindu  Law,"  2nd  ed., 

*  "  XJdvahatattwa,"  Raghunanda-  pp.  91,  92;  Sircar's  "  Vyavastha 

na*8  "Institutes,"  vol.  ii.  p.  65,  referred  Darpana,"  2nd  ed.,  p.  658. 

to    in    Banerjee's    "  Law    of    Mar-  9  See  ante,  p.  40. 

riage,"  3rd  ed ,  p.  62.  10  See  above,  note  3.  This  includes 

8  Banorjee's  "  Law  of  Marriage,"  the  sons  of  his  mother's  maternal 

3rd  od  ,  p.  63.  aunt,  the  sons  of  his  mother's  paternal 

6  "XJdvahatattwa,"   Raghunanda-  aunt,  and  the  sons  of  his  mother's 
na's  "  Institutes,"  vol.  ii.  p.  65,  referred  maternal  uncle. 

to  in  G.  D.  Banerjee's  "  Law  of  Mar-         1X  "  Udvahatattwa,"  Raghunanda- 

riage,"  3rd  ed.,  p.  63.  na's  "Institutes,"  vol.  ii.  p.  65,  referred 

7  Strange's  "  Hindu  Law,"  vol.  ii.  to  in  Banerjee's  "  Law  of  Marriage," 
p.'  Z05.    See    note   by   Mr.    Anand  3rd  ed.,  p.  63. 

Ofe^ri%    **  Calcutta  Wecfcty   Notes,"         12  Banerjee's  "  Law  of  Marriage," 
vol  vil  p«p.  te$    ap°«,  ievfii         .      3rd  ed,,  p.  63. 
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Exceptions.  In  spite  of  the  above  rales,  a  man  may  marry  a  girl  who  is 
removed  by  three  gotras l  from  him,  although  she  be  related 
within  the  above  degrees.2 

"  The  three  gotras  in  the  case  of  the  descendants  of  a  bandJm  are  always 
to  be  counted  from  his  (the  bandhu's)  own  gotra.  So  also  in  the  case  of 
the  descendants  of  the  ancestors  of  a  oandhu,  who  is  the  father's  or  the 
mother's  maternal  uncle's  son,  they  are  to  be  counted  from  the  bandhu's 
own  gotra.  But  in  the  case  of  the  descendants  of  the  ancestors  of  each 
pf  the  other  bandhus,  the  gotras  are  to  be  counted  from  his  (the  landhtfs) 
maternal  grandfather's  gotra"  3 

Sir  G.  D.  Banerjee  *  gives  the  following  illustration  of  the  above  rule : 
"  Suppose  the  paternal  great-grandfather  o&  the  bridegroom  to  be  of 
the  Sandilya,  gotra ;  his  daughter  (by  transfer  of  marriage)  to  be  of  the 
Kasyapa  gotra;  her  daughter  of  the  Vatsya  gotra;  and  the  daughter's 
daughter  to  be  of  the  Bharadwaja  gotra;  the  maiden  daughter  of  this 
last,  being  of  the  Bharadwaja  gotra,  and  being  beyond  three  gotras,  viz. 
the  Sandilya,  Kasyapa,  and  Vatsya,  is  eligible  for  marriage  though  within 
the  prohibited  degrees." 

In  practice  these  rules  are,  apparently,  among  all  classes, 
not  taken  to  exclude  a  sapinda  girl  beyond  the  fifth  degree  on 
the  father's  side,  and  the  third  degree  on  the  mother's  side,5 
but  in  strictness  this  relaxation  of  the  rule  is  said  to  be  limited 
to  the  Kshatriyas  in  all  the  forms  of  marriage,  and  to  the 
other  classes  only  in  the  Asura,Q  or  other  inferior  forms  of 
marriage.7 


Origin  of 
rules. 


The  above  rules  are  enunciated  by  Sir  G.  D.  Banerjee  in  his  "  Law  of 
Marriage  and  Stridhan."    They  are  based  upon  the  interpretation  put  by 
Kaghunandana  upon  the  text  of  Manu,    As  so  interpreted,  the  text 
prohibits  a  man  from  marrying  a  girl  who  is  a  sapinda  B  of  his  father  or 
of  his  maternal  grandfather.9    This  sapinda  relationship  ceases  after  the 
fifth  or  seventh  degree  from  the  mother  and  father  respectively.10    Yajna- 
Bifferenee  be-  valkya  1X  also  requires  that  a  man  should  not  marry  his  sapinda.    This 
tween  schools.  ruje  ig  oommon  to  all  schools,  but  there  is  a  diversity  between  the  view 


1  I.e.  three  females  have  intervened 
in  the  line  between  the  man  and  the 
girl  in  question, 

[  2  Ragunandana's"  Institutes,"  vol. 
p.  64,  referred  to  in  G.  B.  Banor- 
>'s  "Law  of  Marriage,"  3rd  ed., 

^  G.  B.  Banerjee's  "  Law  of  Mar- 
riage/' 3rd  ed,,  p.  64. 


s  Bkattaoharya's  "  Hindu   Law," 
2nd  ed,,  p.  91,  see  ante,  pp.  40,  41. 


6  Post,  p.  55. 

7  G.  B.  Banerjee's  "  Law  of  Mar- 
riage," 3rd  ed.,  pp.  64,  65 ;   Sircar's 
"  Vyavastha  Barpana,"  2nd  ed.,  pp. 
663,  664. 

8  "  Manu,"  chap.  iii.  para.  5. 

9  See  Bhattacharya's  "Hindu  Law,1* 
2nd  ed.,  p.  88. 

10  Yama,  cited  in  the  "  Udvahatat- 
twa,"  p.  7,  referred  to  in  Bhattachar- 
ya's  "  Hindu  Law,"  2n4  ed.,  p.  88. 

11  I,  52, 
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entertained  by  the  Mitakshara  school l  and  that  entertained  by  the  Bengal 
school 2  as  to  the  meaning  of  srtpinda,  relationship. 

According  to  the  Mitakshara  3  school  a  man  cannot  marry  a  girl  if,  Mitakshara. 
their  common  ancestor  being  traced  through  his  or  her  father,  such  common  schoolt 
ancestor  is  not  beyond  the  seventh  4  in  the  lino  of  ascent  from  him  or 
her,  or,  their  common  ancestor  being  traced  through  their  mothers,  such 
common  ancestor  is  not  beyond  the  fifth  in  the  line  of  ascent  from  him 
or  her. 

Dr.  J,  N.  Bliattacharya  says,5  "  I  must  note  also  the  faet  that  those 
who  are  governed  by  the  Mitakwhara  school  practically  exclude,  for  pur- 
pose* of  marriages  only  the  four  lines  6  that  are  considered  ineligible  by 
the  .Bengal  school," 

As  to  local  and  family  customs  permitting  intermarriage  within  the  Custom, 
prohibited  degrees,  see  Mayno's  "  Hindu  Law,"  8th  ed,,  pp.  105,  100 ; 
Bhattacharya's  "  Hindu  Law,"  2nd  ed,,  pp.  98,  99. 

A  man  cannot  marry  liiB  stopmothor's  brother's  daughter,  stepmother's 

FUliltlOIUji 

or  claughtor'n  danghtor,7 

The  prohibition  is  based  on  a  text  of  Htimanlu,8  which  specific**  these 
persons  According  lo  a  reading  o£  the  text-,  the  Western  Hehoolw  exclude 
alwo  tho  Btepmother'H  «iHtor«  and  their  daughters,  and  Borne  persona  hold 
thai  sapinda  relationHhip  in  tho  oano  of  tho  Blepmothor  its  tho  same  aa  foi 
the  oa»o  of  tho  natural  mother  up  to  tho  fifth  ctagroo.* 

Sastri  d  0,  Sarkar  treats  this  rule  of  exclusion  of  certain  of  tho 
stopmothor'8  relations  as  being  one  of  merely  moral  obligation,  and  w 
having  no  legal  force*10 

*  According  to  tho  u  Mitakflhara  '*     Law,"  2nd  od.,  p.  9L 

all  the  doHOotKlautf  of  a  common  an-         8  &*o  Bhattacharya's <e  Hindu  Law, 

cciHtor  arc  Mpindft*,  except  that  after  2nd  eel.,  p.  90. 
tho  fifth  tuwM'Hlor  on  tho  mothor'rt         4  In  thin   computation   both   tho 

Hide,  and  after  tho  wwnth  on  tho  common  ancestor  and  tho  person  in 

fathor'B  flido,  tho  relationship  oenwB.  question   must  bo  taken  into  eon- 

Bhattacharya'fl  "  Hindu  Law,"  2nd  federation.    S<>e  ante,  p.  40,  note  0, 
c<|    p,  m>  *  "  Hindu  Law,"  2nd  ed.,  p.  91. 

*  According  to  tho  Bengal  school        6  Tho  fimt  of  thoso  linos  include 
tho  axpresBion  moans  connootod  by  tho  girls   belonging  to  the   same  gotra 
offering  of  tho  funeral  cako,  but  "  For  (a»fc,  pp.  39, 40).  Tho  second  inoludos 
ttutpos0»  rotating  to  marriage,  Baghu-  girls  belonging  to  th<&  gotra  of  tho 
itaad&ttV'  who  is  tho  chief  authority  maternal  grandfather  of  tho  bride- 
in  tflfct  school  on  tho  subject  of  mar-  groom  (ante,  p.  41).     Tho  two  other 
ri&go,  **  has  not  given  any  importances  linow  arc  comprised  in  tho  above  rules, 
to  the  definition  of  tho  term  '0«-        7  **  Udvahatattwa,"   Eaghunanda- 
jrfntfa,'    Hc»  hafl  relied  upon  oxprom  na's  "Institutes,"  vol.  ii.  p.  60,  re- 
teats   to  exclude   girln   within   tho  ferrcd  to  in  G,  B.  Banorjeo  a     Law 
Hovcmtk  degree  on  tho  fathor*s  ftide,  of  Marriage,"  3rd  od.,  p.  <t2. 

and  tho  fifth  degree  on  that  of  tho        8  Bhattacharya's    "  Hindu   Law, 

mother*    There  aw,  however,  pas*  2nd  od,  p,  05.    Sumantu  wan  tho 

«amm    im   tho    *  UdvahataUwa/    in  author  of  ono  o£  tho  Kmritis. 
wfrfoh  tho  term  'Sapinto*  'to  taken        *  Bhattacharya's   "Hindu   Law,1 

to  JiKtlttdo  In  Its  denotation  all  agnatoH  2nd  od.»  p.  95. 
and  .jjogwut^  wiftin  tho  fc*or«wi<l        10  "  Hindu  Law,"  3rd  od,,  p.  92* 
limit*,"     »^il40k^v8     "  Hindu 
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other  rules  of 
restriction. 


Affinity. 


Adopted  son. 


There   aro   other  rules   of   restriction   on  intermarriage, 
are  nQW  oong^ere(j  to  be  of  mere  moral  obligation,  and 
which  are  not  universally  observed, 

The  paternal  uncle's  wife's  sister,  and  her  daughter,  and  the  wife's 
sister's  daughter  were  excluded,  *  Jn  all  of  these  cases  the  marriage  19 
valid  in  law.2 

In  former  times  a  man  could  not  marry  the  daughter  of  his  spiritual 
guide  or  pupil,3  or  a  girl  bearing  his  mother's  mine,4  or  a  girl  older  than 
him  in  age,5 

Relationship  by  marriage  does  not  per  se  operate  as  an 
impediment  to  a  marriage.  Thus  a  man  can  marry  any  relation 
of  his  wife  whom  he  could  have  validly  married  if  he  was  then 
marrying  for  the  first  time.9 

A  son  adopted  according  to  the  Dattaka  form7  cannot 
marry  any  one  of  the  persons  whom  he  would  have  been  pro- 
hibited from,  marrying  if  he  had  remained  in  his  natural  family.8 
It  is  unsettled  9  whether  he  is  also  prohibited  from  marrying 
any  one  of  the  gills,  whom  he  could  not  have  married,  had  ho 
been  a  natural-born  son  of  his  adoptive  father,10  or  whether  he 
is  only  prohibited  from  marrying  a  girl  who  belongs  to  the  golra 


1  Bhattacharya's    "  Hindu   Law," 
2nd  ed.,  p.  95. 

2  See  BanerjeVs   "  Law   of  Mar- 
riage,"  3rd  ed  ,  p.  67 ;  Bhattacharya's 
"Hindu Law," 2nded, p.  95;  Sarkar's 
"  Hindu  Law,"  3rd  ed.,  p.  92.    As  to 
wife's   sister's    daughter,    see    post, 
note  6. 

s  See  Banerjee's  "Law  of  Mar- 
riage," 3rd  ed.,  p.  69;  "Manu," 
chap.  ii.  para.  171 ;  "  Vyavastha 
Parpana,"  p.  665,  note.  Bhattacharya 
("  Hindu  Law,"  2nd  ed.,  p.  96)  treats 
this  prohibition  as  still  effectual,  but 
a  different  view  is  adopted  in  Baner- 
jee's "Law  of  Marriage,"  3rd  ed., 
p.  69,  and  in  Sarkar's  "  Hindu  Law," 
3rd  ed.,  p.  92 ,m  The  reason  for  the  rule 
seems  to  have  ceased,  as  Vedic  in- 
stmction  is  now  usually  of  merely 
npmujal  duration. 

'Udvahatattwa,"  referred  to  in 
"  Law  of  Marriage,"   3rd 
ed,,  p.  70. 

Yajmmlkya,"  i.  52.    In  prac- 
this  rale  is  never  departed  from ; 


Banerjee's  "Law  of  Marriage,"  3rd 
ed.,  p.  70  ;  Stale,  161. 

6  See  Ragaven&ra  Rau  v.  Jayaram 
Rau  (1897),  20  Mad.  283,  where  it 
was  held  that  a  marriage  between  a 
Hindu  and  the  daughter  of  his  wife's 
sister  is  valid.    Banerjee's  "Law  of 
Marriage,"  3rd  ed.,  p.   67;    G.   C, 
Sarkar's  "  Law  of  Adoption,"  p.  319. 

7  Post,  chap.  iii. 

8  Narasammal  v.    BalaramacTiarlu 
(1863),  1  Mad.  H.  0.  420,  at  p.  426; 
Banerjee's  "Law  of  Marriage,"  3rd 
ed.,   p.    65;    G.   0.  Sarkar's  "Law 
of  Adoption,"  p.  387;  Bhattacharya's 
"  Hindu  Law,"  2nd  ed.,  pp.  95,  96 ; 
"Dattaka  Chandrika,"  s.  4,  paras. 
7-9;     "Dattaka    Mimansa,"    s.    0, 
para.  39;    "Vyavahara  Mayukha," 
chap.  iv.  s.  5,  para,  30. 

•  Bhattacharya's  "Hindu  Law/9 
2nd  ed.,  pp.  95,  96. 

10  This  view  is  taken  in  Banorjeo's 
"  Law  of  Marriage,"  3rd  ed.,  p.  65, 
following  the  "Dattaka  Chandrika," 
s,  4,  paras.  7-9. 
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of  his  adoptive  father,  or  is  within  three  degrees  of  descent  from 
the  adoptive  father  and  his  two  paternal  ancestors,1 

The  latter  view  has  been  accepted  by  Nanda  Pandita  in  the  "  Dattaka 
Mimansa,"  2  and  it  is  therefore  to  be  supposed  that  it  would  be  acceptable 
to  the  Benares,  Maharashtra  and  Mithila  schools.3 

Where  an  adoption  hatf  been  made  by  a  widow,  or  by  a 
wife  in  conjunction  with  her  husband,  an  adopted  son  is  pro- 
hibited from  marrying  a  girl  whom  he  could  not  have  married 
had  he  been  a  legitimate  son  of  his  adoptive  mother.4 

Whether  he  is  prohibited  from  marrying  in  the  family  of  a  wife  of  his 
adoptive  father,  who  has  not  joined  in  the  adoption,  seems  unsettled.5 

As  the  Hindu  law  did  not  recognize  the  remarriage  of  Reman iago 

widows* 

widows,  there  are  necessarily  no  rules  providing  for  the  case. 

It  would  seem  that  a  widow  cannot  marry  a  person  whose  relation- 
ship to  her  is  such  that  she  could  not  have  married  him  if  she  had  never 
been  married.  It  is  said  6  that  in  order  to  ascertain  what  relatives  of 
her  first  husband  are  forbidden  to  her  in  marriage  reference  should  be  made 
to  the  rules  as  to  penance  and  appointment  (niyoga),  and  to  some  special 
texts  which  pronounce  certain  relations  as  equal  to  mothers. 

The  rules  in  "  Manu  "  as  to  penance  would  exclude  a  man  from  marry- 
ing the  widow  of  his  father,7  of  his  son,8  and  of  his  guru.9 

The  application  of  the  ancient  rules  of  niyoga,  would  apparently  prevent 
a  man  from  marrying  the  widow  of  his  paternal  or  maternal  grandfather, 
his  father's  widow,  his  father's  or  mother's  sister,  the  widow  of  his  paternal 
or  maternal  uncle,  his  father-in-law's  widow,  his  sister  or  his  daughter, 
his  son's  widow  or  daughter,  or  the  widow  of  his  guru.™ 

Vrihaspati 1]L  pronounces  as  equal  to  mothers,  the  mother's  sister,  the 
paternal  and  maternal  uncle's  wife,  the  father's  sister,  the  mother-in-law 
and  the  wife  of  an  elder  brother. 

Among  the  Jats  of  the  Province  of  Agra,  marriage  between  a  widow  Jats 
and  her  husband's  brother  is  allowed.12 

1  Ihia  view  is  taken  in  G.  C,  Bar-  Mardan  Singh  (1886),  8  All.  143,  the 

kar's  "Law  of  Adoption," p.  387,  fol-  Court  held  that,  in  tho  absence  of  a 

lowing  the  "  Dattaka  Mimansa,"  B.  4,  special  custom,  tho  marriage  of  a 

paras,  32-38.  Hindu  with  his  cousin's  widow  was 

«  8.  vl  paras.  32-38  ;   see  "  Vya-  valid. 

vahara  Mayukha,"   chap.   iv.   s.   5,         7  "Manu,"   chap,   xi   paras,   05, 

para.  30.  104-107. 

»  Ante,  pp.  17,  19,  20.  8  ft&*  chap,  XL  para.  59. 

*  Seo   Baxierjce'8    "  Law   of  Mar-         °  Ibid.,  chap.  xi.  paras.  49,  252. 
riago,"  3rd  ed,,  pp.  65,  66.  *°  See    0.  0.    Sarkar's    "  Law    of 

*  Ibid,  i  S.  C.  Sircar's  "  Vyavastha  Adoption,"  pp.  321,  322. 
Darpana,"  2nd  ed.,  p.  890  ;  "  Dattaka        u  Cited  in  "  Dayabhaga,"  chap.  IT, 
Minwnsa,"  a.  6,  paras.  50-63.  s.  3,  para.  31. 

*  See  Bha^fcaoJiArya'fi  "HinduLaw,"        ia  Poorunmul v.  Toolsee  Ram  (1868), 
Sad  <s<l,  P«  97*    la  LacJw&n  Kutor  v.  3  Agra.  350, 
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Void 

marriagej 


A  marriage  made  within  the  prohibited  degrees  is  void,1 

The  woman  is  entitled  to  receive  maintenance  from  the  man,8 
The  Hindu  law  did  not  permit  a  woman  whose  marriage  was  void  on 
account  of  identity  of  gotra,  or  as  being  within  the  prohibited  degrees, 
to  marry  again,  even  if  the  marriage  was  not  consummated.3  Where 
the  marriage  was  void  on  account  of  difference  of  caste,  the  Hindu  law, 
according  to  some  authorities,  allowed  the  woman  to  remarry  if  the  error 
was  discovered  before  the  ceremony  of  garbJiadcmaS  but  not  otherwise.5 
The  case  is  unlikely  to  occur,  but  if  it  did,  the  Courts  might  decline  to 
consider  that  a  void  marriage  is  any  impediment  to  a  subsequent  fnarriage.6 


Consent  of 
guardian. 


WHO  MAY  GIVE  IN  MAKRIAGE, 

The  gift  of  a  female  minor  in  marriage  must  be  by,  or  with 
the  consent  of,  her  father  or  other  guardian  in  marriage.  Tho 
consent  of  the  guardian  is  also  necessary  in  the  case  of  the 
marriage  of  a  male  minor,7 

Where  there  is  a  gift  by  or  with  the  consent  of  a  legal 
guardian,  and  the  marriage  rite  is  duly  solemnized,  and  whero 
the  marriage  of  a  male  minor  takes  place  with  the  consent  of 
such  guardian,  the  marriage  is  irrevocable,8 

For  the  purposes  of  marriage  the  age  of  majority,  according  to  the 
Bengal  school,  is  the  end  of  the  fifteenth  year,8  and  according  to  the 


1  Kullaka    Bhatta's   commentary 
on  "Maun,"  chap.  iii.  paras.  5,  11 ; 
Bhattacharya's  M  Hindu  Law,"  2nd 
cd.,  p.  97;  Banerjee's  "Law  of  Mar- 
riage,"  3rd  ed.,  p.  66. 

2  Texts    cited   in    Bhattacharya's 
"  Hindu  Law,"  2nd  od.,  p.  97 ;  Cole- 
brooked  "Digest,"  vol.  iii.  p.  320; 
Ramckandm  v.  Oopal  (1908),  32  Bom. 
019;  10  Bom.  L.  R.  948. 

3  See   Banerjeo's    "Law   of  Mar- 
riage," 3rd  ed.,  p.  201 ;  Bhattaeharya's 
"  Hindu  Law,"  2nd  ed.,  p.  98 ;  Colo- 
brooko'a   Digest,"   vol.   ii.    p.    477; 
Ramclwvndm  v.  Oopal  (1908),  32  Bom. 
619,  at  p.  628  ;  10  Bom.  L.  R.  948. 

4  A  ceremony  performed  on  the 
first  appearance  of  the  menses,  and 
popularly  called  the  second  marriage. 

5  Bancrjce's  "Law  of  Marriage," 
3rd  ed.,  p.  201 ;  Steele,  29,  30, 16(5. 

*  Se$  Banerjee's  "  Law  of  Mar- 
iiag^>  Sj^ed.,  p.  191.  Aunjom  Dasi 
v.  PrattdJ  Ofanfo*  Qhow  (1870),  6 
B.  L.  R.  24%  »t  Bp,  253,  264;  14 


W.  B,  0.  R.  403,  at  p.  405.  If  this 
view  be  not  accepted,  then,  on  the 
death  of  the  husband,  the  woman 
could  take  advantage  of  the  Hindu 
Widow's  Remarriage  Act  (XV.  of 
1856,  ante,  p.  37), 

7  Nundlal  Bhugwandas  v.  Tapeedaa 
(1809),   1  Borr.   14;    1  Mori.  287; 
Steele,  p.  26. 

8  VenJcatacharyulu    v.     Rangacka- 
ryulu  (1890),  14  Mad.  316,  at  p.  320. 
See  Kateemm  Dokanee  v.  Gendhenee 
(Mussamut)  (1875),  23  W.  R.  C.  R.  178. 

9  Lachman  Das  v.Rujpchand  (1831), 
5  Ben.  Scl.  Rep.,  115,  2nd  ed.,  136; 
Gaily  Churn  Mullick  v.  Bhuggobutty 
Churn  Mullich  (1872),  10  B.  L.  R 
231 ;   19  W.  R.  0.  R.  110 ;   Mon$oor 
Ali  v.  Ramdyal  (1865),  3  W.  R.  C.  R. 
50;  Deobomoyee  Dossee  v.  Juggessur 
Hati  (1864),   1   W.   R.   0.   R.   75; 
Luckheenarain  Mujmodar   v.    Mud- 
dhosodun,  Ben.  S.  D.  A.,  1853,  p.  505 ; 
Sheebsunfar  Doss  v,   Uluck  Chund&r 
Aych,  Bon.  S,  D.  A.,  1859,  p.  885- 
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schools  of  law  based  on  the  Mitakshara,  the  end  of  the  sixteenth  year.1 
The  age  of  majority  for  the  purpose  of  marriage  is  not  affected  by  the 
Indian  Majority  Act.3 

The  right,  and  duty,  of  giving  a  boy  3  or  a  girl  in  marriage  Devolution  of 

it  1 1       n  it       «  •  *A  guardianship 

devolves  upon  the  following  persons  in  succession  *  ; — •  fn  marriage; 

1.  The  father,* 

2.  The  paternal  grandfather, 

3.  The  brother.^ 

4.  Other  paternal  relations  up  to  the  tenth  degree  of  affinity  7 
in  order  of  proximity. 

According  to  the  Mitakshara  school,  the  right  then  devolves  Right  of 
upon  the  mother,  and,  failing  her,  upon  the  maternal  grand- 
father, maternal  uncle,  and  other  maternal  relations  in  order 
of  proximity.  According  to  the  Bengal  school,  the  right  of  the 
mother  is  postponed  to  that  of  the  maternal  grandfather  and 
maternal  uncle,8 

Where  a  relative,  other  than  the  father,  seeks  to  exercise  a  right  to 
give  in  marriage,  it  is  his  duty  to  consult  the  mother,  and  if  her  objection 
be  not  unreasonable,  to  allow  it.9 


i  Strange's  "Hindu  Law,"  vol.  i. 
p.  72  ;  vol.  ii.  pp.  76,  77,  80 ;  Mac- 
naghten's  "Hindu  Law,"  vol.  i. 
chap.  vii.  (ed.  1§29),  p.  103* 

a  Act  IX.  of  1875,  s.  2, 

»  Sec  Macnaghten's  "Hindu Law," 
vol  ii.  p.  204. 

*  Stiango's  "Hindu  Law,"  vol.  i, 
p.  36;  vol.  h,  p.  28;  Macnaghten's 
"  Hindu  Law,"  vol.  11,  p.  204 ;  "  Vya- 
vastha  Darpana,"  2nd  od.,  p.  651 ; 
West  and  Btihler,  3rd  ed.,  pp.  272, 
673.  Sco  Ram  Bunsee  Koonwaree 
(Maharanee)  v.  Soobh  Koonwaree 
(MaJutranee)  (1867),  7  W,  B.  0.  B. 
321,  at  p.  323 ;  2  Ind.  Jur.  N.  S. 
193;  Shridhar  v.  Hiralcd  Vtihal 
(1887),  12  Bom.  480,  at  p.  484.  It 
has  been  held  in  Madras  (Xlanga- 
naikimmal  v.  Ramanuja  Aiyangar 
(1911),  35  Mad.  728)  that  this  refers 
only  to  tho  ceremonial  act  of  giving, 
and  not  to  tho  right  of  disposing,  of 
tho  child  in  marriage,  and  that  tho 
mother  was  entitled  to  give  her 
daughter  in  marriage ;  but  in  that  caso 
tho  marriage  had  boon  carried  out 
(so©  post,  p.  50).  See  Ramkore  (Bai)  v. 
Jammfa*  Mukhand  (1912),  37  Bom, 
L.  B.  760. 


v.  Janardhan  Vasudev  (1886),  12  Bom. 
110,  at  p.  118 ;  Golamee  Gopee  Ghoae 
v.  Juggessur  Ghose  (1865),  3  W.  B. 
0.  B.  193 ;  38 x  p.  Jankypersaud 
Agurwallah  (1859),  2  Boul.  28,  114 ; 
Nundlal  Bhugwandass  v.  Tapecdass 
(1809),  1  Borr.  14  ;  1  Mori.  287. 

0  Ex  p.  Janlcypersaud  AgurwallaJi 
(1859),  2  Boul.  28,  114.  Strange's 
"  Hindu  Law,"  vol.  ii.  p.  30 ;  Mac- 
naghten's "Hindu  Law,"  vol.  ii. 
p.  204. 

7  As  to  the  right  of  the  paternal 
uncle,  see  Brindabun  Chandra  Kur- 
mokar  v.  CKun&ra  KurmoJcar  (1885), 
12  Calc,  140,  at  p.  142  ;  Stoidhar  v. 
Hiralal  Vtthal  (1887),  12  Bom.  480, 
at  p.  484. 

r  8  Banorjee's  "Law  of  Marriage,1 
3rd  ed.,  p.  44;  Bhattacharya's 
"Hindu  Law,"  2nd  cd.,  p.  116; 
"Vyavastha  barpana,"  2nd  ed.,  p. 
651 ;  Strango's  "  Hindu  Law,"  vol. 
ii.  p.  28 ;  Macnaghten's  "  Hindu 
Law,"  vol.  ii.  p.  28.  See  "Narada 
Smriti,"  chap.  xii.  paras.  20,  21.  As 
to  the  right  of  the  maternal  uncle,  see 
Kastun  v.  Panna  Lai  (1916),  38  AIL 
520. 

*  See  $.  Namasevayam  PilUy  v. 
Amammai  Ummal  (1869),  4  Mad. 
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[CHAP,  i. 


Stepmother. 

Consent  of 
ward. 


Delegation  of 
right. 


A  stepmother  has  no  right  to  give  in  marriage.1 

A  minor  cannot  be  married  or  given  in  marriage  against 
his  or  her  will, 

Although  it  would  rarely  happen  that  a  Hindu  girl  would  be  consulted 
as  to  the  choice  of  a  bridegroom,  and  although  the  form  of  a  Hindu  marriage 
contemplates  a  gift  of  the  girl  by  her  father  or  other  guardian  rather  than 
a  contract  between  the  parties  to  the  marriage,  a  bridegroom  cannot  be 
forced  upon  an  tmwilling  bride.2  The  gift  is  made  merely  in  discharge 
of  the  duty  of  the  guardian,  and  not  in  exercise  of  any  right  of  property 
in  the  girl.3 

A  father  can,4  expressly  or  by  implication,5  delegate  his 
authority  to  another  person. 

It  is  submitted  that  no  other  guardian  can  delegate  his  right,  except, 
perhaps,  to  a  person  on  whom  the  right  might  eventually  devolve,  as  in 
the  case  of  Ram  Bunsee  Koowwaree  (Maharanee)  v.  Soobh  Koonuxtree 
(Maharanee),*  where  the  nearest  male  kinsman  assented  to  the  paternal 
grandmother  giving  the  girl  in  marriage. 

toss  of  right,  A  father  or  other  guardian  loses  his  right  to  give  in  marriage 
when  he  has  neglected  to  exercise  the  right  for  a  long  time,  or 
has  in  other  ways  waived  the  right.7 

The  conviction  of  the  father  does  not  necessarily  destroy  his  right 
to  give  his  daughter  in  marriage.8 

A  father  or  other  guardian  in  marriage  Can  enforce  his 
right  by  suing  for  an  injunction  to  prevent  the  marriage  of 
his  ward  to  a  person  of  whom  he  does  not  approve,0  and  the 


Remedy  of 
guardian. 


H.  C.  339  ;  Ramkore  (Bai)  v.Jamnadas 
Mulchand  (1912),  37  Bom.  18;  14 
Bom.  L.  B.  766. 

1  Sam  Bunsee  Koonwaree  (Maha- 
ranee)  v.  Soobh    Koonwaree  (Maha- 
ranee) (1867),  7  W.  B.  C.  B.  321 ; 
2  Ind.  Jur.  193. 

2  See  Shndhar  v.   Hiralal   Vithal 
(1887),    12    Bom.    480,  at   p.  4861, 
Colebrooke's  "  Digest,"  vol.  ii.  p.  481. 

3  See    Khushalchand   Ldhhand  v. 
Bai  Mani  (1886),  11  Bom.  247,  at 
p.  255 

4  Golamee  Gopee  Ghose  v.  Juggesmr 
Ghose  (1865),  3  W.  B.  C.  B.  193. 

5  Golamee  Gopee  Ghose  v.  Juggessur 
Ghose  (1865),  3  W.  B.  C.  B.  193. 

6  (1867),  7  W.  B.  0.  B.  321 ;   2 
Ind.  Jur.  193. 

7  See  Kasturi  v.  Panna  Lai  (1916), 
38  All,  520;  Khmftakhand  Lakh&nd 


v.  Bai  Mani  (1886),  11  Bom.  247; 
King  v.  Kistnama  NaicJc  (1814),  2  Str. 
N.  C,  89  ;  1  Norton  L.  C.  1 ;  Modhoo- 
soodun  MooJserjee  v.  Jadub  Chunder 
Banerjee  (1865),  3  W.  B.  C.  B.  194 ; 
Ghazi  v.  SuJcru  (1897),  19  All.  515; 
Rulyat  (Baee)  v.  Jeychund  Kewul 
(1843),  Bellasis,  43;  1  Mori.  (N.  S.) 
181.  The  fact  that  the  father  had 
given  up  worldly  affairs,  and  had 
become  a  recluse  would  bo  evidence 
that  he  had  waived  his  rights  of 
guardianship. 


van  v.  Janardhan  Vasudev  (1886),  12 
Bom.  110. 

8  See  In  the  matter  of  Kashi  Chun- 
der  Sen  (1881),  8  Calc.  266,  S.  a 
Bromhomoyee  v.  Kashi  Chunder  Sen, 
10  C.  L.  B.  91 ;  KhmhaWmnd  Lakhand 
v.  Mani  (Bai)  (1886),  11  Bom.  247, 
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Court  will  in  a  suitable  case  grant  an  injunction  pendento  HU  to 
restrain  such  marriage,1 

The  order  o£  the  Court  may  bo  subject  to  restrictions  upon  the  exercise 
of  the  rights  of  the  guardian.3 

The  Court  will  restrain  a  guardian  from  an  improper  exercise  Control  of 
of  his  authority ;  but  the  Court  will  not,  except  in  a  case  of  cSurt!an  y 
gross  misconduct,  interfere  with  the  exercise  of  the  discretion 
by  a  father.3 

Where  a  guardian  of  the  person  or  property  of  a  minor  has  been  Guardian 
appointed  by  a  High  Court,  or  by  a  Civil  Court  acting  under  the  powers  courjnted  by 
contained  in  Act  VIII.  of  1890,  the  rights  of  such  guardian  are  subject 
to  the  control  of  the  Court  appointing  him,4  and  such  Court  can,  it  is  sub- 
mitted, give  all  necessary  directions  with  regard  to  the  marriage  of  the 
ward,5  at  any  rate  where  the  person  appointed  or  declared  guardian  would 
under  Hindu  law  be  the  person  entitled  to  give  the  minor  in  marriage. 

Where  a  minor  is  a  ward  of  the  Bengal  Court  of  Wards,  the  leave  of  Ward  of 
such  Court  must  be  obtained  before  the  marriage.  °  S^anS?*1* 

Whoever  without  the  previous  consent  of  the  Courts  of  Wards  abets  Madras  c*ourt 
the  marriage  of  a  minor  ward  of  the  Madras  Court  of  Wards  is  liable  on  of  Wards, 
conviction  before  a  Court  of  Session  to  a  fine  not  exceeding  Rs.  2000,  or 
to  imprisonment  for  a  term  not  exceeding  six  months,  or  to  both.7 

The  Hindu  law  permits  a  girl  to  choose  a  husband  for  her-  when  minor 

,   ,  ,        •,    , .       ,       .  .  ,  ,   ,        .       T       £irl  m*y  select 

self,  if  there  be  no  available  relation  having  a  right  to  give  her  husband  for 
in  marriage,8  or  if  her  guardian  in  marriage  has  neglected  to 
provide  a  husband  for  her  for,  at  any  rate,  three  years  after 
she  has  attained  a  marriageable  age.9 

at  p.  253.    In  Harendra  Naih  Chowd-  Muhammadan  Law,"  4th  ed.,  p.  198. 
hury  v.  Brinda  Rani  Dassi  (1898),  2          6  Court  of  Wards  Rules,  s.  viii.  (e) 

C.  W.  N.  521,  an  injunction  had  been  rule    5.    The    only    penalty,  ^appa- 

granted  in  a  proceeding  under  the  rently,  for  a  disobedience  of  this  rule 

Guardians  and  Wards  Act  VIII.  of  is  that  the  Court  might  refuse  to 

1890.  authorize  payment  of  the  expenses  of 

1  NandbMi  Oanpatrav  Dhairyavan  the  marriage  out  of  the  ward's  funds. 
v.    JanardJian    Vasudev    (1886),    12         7  Act  I.  (M.  C.)  of  1902,  s.  67. 
Bom.  110.  s  "Narada,"     chap.     xii.     paras. 

2  See  Skridhar  v.   EiraUl   Vithal  20-22.     "  Yajnavalkya,"  i.  63. 
(1887),  12  Bom.  480.  9  Strange's  "Hindu  Law,"  i.  36. 

•  See  SMdJw  v.  Hiralal  V&hal  "  Manu,"  chap.  ix.  paras.  90,  91. 

(1887),  19  Bom.  480,  at  pp.  484,  485.  Colobrooke's  "Digest,"  vol.  ii.  p. 

4  See  Act  VIII.  of  1890,  s.  43.  387.    According     to      "  Gautama " 

»  See  Act  VIII.  of  1890,  s.  43 ;  (xviii.  20-23),  she  need  only  wait 

Harendra  Nath  CTiowdhury  v.  Brinda  three  months.  The  marriageable  age 

Jtont  Dowi  (X898),  2  C.  W.  N.  521 ;  is  said  to  be  the  completion  of  tho 

Trevelyan's  "Law  of  Minors"  (5th  eigtoh  year.  Banerjee's  "Law  o! 

p,  248.  Doubted  in  Diwali  Marriage,"  3rd  ed.,  p.  51.  See 

T.  Moti  Karson  (1896),  22  Bom.  "  Manu,"  ix.  89. 

9^  at  $.  #H3  ?  see  Wilson's  "  Anglo- 

H.L.  » 
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ABSENCE  OF  CONSENT* 


[CHAP.  i. 


Effect  of 
absence  of 
consent  of 
guardian  in 
marriage* 


In  the  former  case  the  Hindu  law  required  the  girl  to  obtain  permis- 
sion from  the  King  before  selecting  a  husband  for  herself,1  Although  the 
Law  Courts  now  exercise  the  functions  relating  to  minors,  which  were 
formerly  exercised  by  the  Sovereign  in  person,  no  such  application  to 
the  Court  seems  to  be  contemplated  by  modern  practice. 

The  case  would  not  be  likely  to  occur,  but  effect  would  apparently  be 
given  to  a  marriage  entered  into  by  a  girl  who  has  no  relations  entitled  to 
give  her  in  marriage,  provided  the  marriage  be  in  other  respects  unexcep- 
tionable. 

In  the  case  of  the  guardian  neglecting  to  give  the  girl  in  marriage, 
the  right  of  the  guardian  next  in  order  would  apparently  accrue,2  rather 
than  that  the  girl  should  be  able  to  select  a  husband  for  herself.3 

It  is  said  that,  if  a  girl  chooses  a  husband  for  herself,  she  cannot  take 
with  her  any  ornaments  which  have  been  given  to  her  by  her  father, 
mother,  or  brothers.4 

A  marriage,  otherwise  legally  contracted,  and  performed 
with  the  necessary  ceremonies,  is  not  rendered  invalid  by  the 
mere  absence  of  the  consent  of  the  guardian  in  marriage^ 

w  There  is  no  case  ...  in  which  the  marriage  of  a  Hindu  girl  effected 
without  force  and  fraud  by  her  relations  has,  after  it  has  actually  takeh 
place,  been  declared  to  be  invalid  for  want  of  the  consent  of  the  legal 
guardian."  * 

The  rule  would  not,  however,  apparently  prevent  the  Court  setting  aside 
a  gift  of  a  girl  in  marriage  by  a  person  having  no  pretence  of  authority.7 

The  circumstance  that  a  marriage  was  contracted  in  disobedience  of  an 
order  of  a  Civil  Court  would  not  render  it  invalid.8 


Powers  of 
Court. 


,  The  Courts  have  power  to  declare  that  a  marriage,  which  has 
been  entered  into  without  the  consent  of  the  guardian,  is  on 
that  account  invalid,  and  would  probably  do  so,  at  any  rate  if 
the  marriage  has  not  been  consummated,  in  a  case  where  the 
interests  of  the  child  had  been  disregarded,  and  where  a  person 


1  "Narada,"xii.22.    "  Yajnavalk- 
ya,"  i  63. 

2  See  ante,  p.  47. 

3  See    Strange's    "  Hindu    Law," 
i.36. 

*  **  Manu,'*  is.  92. 

B  Ghazi  v,  Subru  (1897),  19  All. 
515 ;  Kasturi  v.  Chiranji  Lai  (1913), 
35  All  265;  Mulchand  Kuber  v. 
Bhvdia  (1897),  22  Bom.  812  ;  Dwali 
(Bai)  v.  Moti  Karson  (1896),  22  Bom. 
509;  Venka^hatyulu  v.  Rangacharyu- 
lu  (1890),  14  Mad.  316 ;  KhusJiakhand 
Idfahand  v.  Mani  ($a%)  (1886),  1J 


Bom.  247 ;  Brindaoun  Chandra  Kur- 
mokar  v.  Chandra  KurmoTcar  (1885), 
12  Calo.  140 ;  Modhoosoodun  MooJcer- 
jee  v.  Jadub  Chunder  Banerjee  (1865), 
3  W.  E.  Q  R.  194 ;  Rulyat  (Base)  v. 
Jeychund  Kew$  (1843),  Bellasis  43  j 
1  Mori.  Dig.  N.  S.  181. 

6  Kaatari  v.  Ohiranji  Lai  (1913),  35 
All.  265,  at  p.  269. 

7  See  Banerjee's   "  Law   of  Mar- 
riage," 3rd  ed.,  p.  52. 

8  Diwali   (Bai)    v.    Moti   Karson 
(1896),  22  Bom.  509, 
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having  no  pretence  of  authority  had  disposed  of  the  child  in 
marriage.1 

Where  the  marriage  has  been  induced  by  force  or  fraud,2 
it  would  on  that  account  be  declared  to  be  invalid,  apart  from 
any  question  as  to  the  want  of  consent  by  the  guardian.3 

There  would  be  great  difficulties  in  setting  aside  a  marriage  which 
had  been  consummated,  and  in  any  case  it  would  be  difficult  to  obtain  a 
bridegroom  for  a  Hindu  girl  who  had  already  gone  through  the  form  of 
marriage  with  another  person. 

A  minor  4  widow  whose  marriage  has  not  been  consummated  Consent  to  ro. 
cannot  remarry  without  the  consent  of  her  father,  or,  if  she  has  ££?§LtoWll 
no  father,  of  her  paternal  grandfather ;  or  if  she  has  no  such 
grandfather,  of  her  mother ;  or,  failing  all  these,  of  her  elder 
brother ;    or  failing  also  brother,  of  her  next  male  relative. 
Marriages  made  without  such  consent  may  be  declared  void  by 
a  Court  of  Law,  but  the  consent  is  to  be  presumed  until  the 
contrary  is  proved,  and  no  such  marriage  can  be  declared  void 
after  it  has  been  consummated.5 

In  the  case  of  a  widow  who  is  of  full  age,  or  whose  marriage 
has  been  consummated,  her  own  consent  is  sufficient  consent 
to  constitute  her  marriage  valid.6 

A  father  or  other  guardian  cannot  enforce  an  agreement  to  Agreement  to 

,  .       .  .  i        , .  -   r  -i  •  «  i  *       *  .,  ,  Pay  nionoy  to 

recompense  him  in  consideration  of  the  marriage  of  his  child  guardian, 
or  ward,  although  the  marriage  be  in  the  asura  7  form.8 

1  See    Aunjona,   Dasi   v.    Prahlad  Ghose  (1870),  6  B.  L.  B.  243,  at  p. 
Chandra  Ghosc  (1870),  6  B.  L.  B.  243  ;  254  ;  14  W.  B.  0.  B.  403,  at  p.  405 ; 
14  W.  B.  C.  B.  403  ;  Banerjee's  "  Law  Mulchand  v.  Bkudha  (1897),  22  Bom. 
of  Marriage,"   3rd  ed.,  p.   52.    See,  812,  at  pp.  817,  818. 

however,  MukJtand  Kuber  v.  BJiudhia        *  Le.  minor  according  to  *'  Hindu 

(1897),  22  Bom.  812  ;   Khushakkand  Law,"  011*4  pp.  46,  47. 
Lakhand  v.  Mani  (Bai)  (1886),  11        B  Hindu  Widow  ^marriage  4<fi 

Bom.  247.       f  '  (XV.  of  1856),  s.  7.    This  would  no* 

2  Le,  frau</  on  the  person  marry-  interfere  with  the  jurisdiction  of  the 
ing,    6r    being   given   in   marnago.  Court  to  set  aside  a  marriage  which 
Mere  fraud  on  the  guardian  such  as  had  been  brought  about  by  force  or 
in  Venkatacharyulu  v.  Rangacharyuht  fraud  exercised  upon  the  widow  (see 
(1890),    14    Mad.    316,    whore    the  above). 

mother  falsely  stated  that  she  had  6  Hindu  Widow  Bemarriage  Act 

the  father's  permission,  would  not  of  (XV.  of  1856),  s.  7, 

itself  invalidate  the  marriage ;    see  7  Post,  p.  55. 

Khwhakhand  Lakhand  v.  Mani  (Bat)  *  Gulabchund  v.  Fulbvi  (1909),  33 

(1886),  11  Bom.  247.  Bpm,  411 ;  Baldeo  Das  Agarwalla  v. 

"*  JfafataflAaryufo    v.    Rangwhar-  Mohmay*  Persad  ( 1911),  15  0.  W.  N. 

,(}.890),  14  Mad.  311,  at  p.  320 ;  447  ,-    Venkaia  Knstnayya  (KaUva* 

$><*§f  yif  ¥r$ty$  Qlmfa®  vwnfa)  v.  Wntwi  Nwayaw  (Kritmp 
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The  Allahabad  High  Court  holds  that  each  we  must  bo  judged  by  its 
circumstances.1 

The  father  or  other  guardian  can  recover  money  which  he  has  paid  as 
the  consideration  for  a  marriage  which  has  not  taken  place.8 

There  is  no  objection  to  a  payment  of  money  by  the  guardian 
of  a  girl  to  the  proposed  bridegroom  in  consideration  of  the 
marriage.3 

A  contract,  whereby  a  person  undertakes  for  reward  to 
bring  about  a  marriage,  cannot  be  enforced.4 

The  property  of  a  joint  family  governed  by  the  Mitatshara 
school  of  law  is  liable  for  the  reasonable5  expenses  of  the 
marriages  of  the  daughters  of  male  members  of  such  family,6 
including  the  daughters  of  those  who  are  excluded  from  in- 
heritance. 


gunta),  (1908),  32  Mad.  185 ;  Devara- 
yan  Chetty  v.  Mutturaman  Chetty 
(1912),  37  Mad.  393  ;  Dholidas  Ishvar 
v.  Fukhand  (1897),  22  Bom.  658; 
JDirfari  v.  Vallabdas  Pragji  (1888),  13 
Bom.  126.  See  Pitamber  Ratansi  v. 
JagjivanJIan$raj(l884:),  13  Bom.  131. 

1  BaMeo  Sahai  v.  Jumna  Kunwar 
(1901),  23  Ail.  495,  following  Visva- 
nathan  v.  JSaminathan  (1889),  13  Mad. 
83.    See  Vaithyanatham  v.  Oangarazu 
(1893),  17  Mad.  9;   Earn  Chand  Sen  v. 
Audaito  Sen  (1884),  10  Calo.  1054. 
LaUun  Monee  Dossee  (Ranee)  v.  Nobin 
Mohun  Singh  (1875),  25  W.  R.  0.  R. 
32;    Jogeswar  Chakrdbalti  v.  Panch 
Kauri  Chakrabatti  (1870),  5  B.  L.  R. 
395 ;    14  W.  R.  C.  R.  154 ;   Juggsr- 
nath  P&rsad  v.  Janky  Persad  (1859),  2 
Boul.  28;    Bhattacharya's   "Hindu 
Law,'*  2nd  ed.,  pp.  101, 102.    "  Manu' ' 
says  (iii.  51),  "Let  no  father,  who 
knows  the  law,  receive  a  gratuity, 
however  small,  for  giving  his  daughter 
in   marriage,    since    the    man    who 
through  avarice  takes  gratuity  for 
that  purpose  is  a  seller  of  his  off- 
spring,"  but   the   practice   is   very 
common. 

2  Ramckand  Sen  v.   Audaito  Sett 
(1884),    10    Calc.    1054;     Jogeswar 
CkaJcrabatti  v.  Panch  Kawi  Chakra- 
fcoto"  (1870),  5  B.  L.  R.  395,  14  W. 
R.  0.  R.  154 ;  Itambhat  v.  Timmayya 
(1892),  16  Bom.  673  ;  Malji  Thaker- 
sty  v.  tiomti  (1887),  11  Bom.  412; 

T.  Fufom  ( W9),  33  Bom. 


411;  10  Bom.  L.  R.  649.  See  Indian 
Contract  Act  (IX.  of  1872),  s.  65. 

8  See  Indian  Contract  Act  (IX.  of 
1872),  s.  65,  illus.  (a). 

4  Vailhyanatham  v.  Oangarazu 
(1893),  17  Mad.  19;  Pitambw  Ua- 
tansi  v.  Jagjivan  Hansraj  (1884),  13 
Bom.  131.  See  Dulan  v.  Vallabdas 
Pragji  (1888),  13  Bom.  126,  at  p. 
130  ;  Jogeswar  Chakrabatti  v.  Panch 
Kauri  Qhakrabatti  (1870),  5  B.  L.  R. 
395,  14  W.  R.  C.  R.  154. 

6  In  Vaikuntam  Ammangar  v. 
Kallapiran  Ayyangar  (1902),  26  Mad, 
497,  the  Court  only  allowed  the  ex- 
penses of  ceremonies  which  invariably 
formed  part  of  the  marriage  cere- 
monies, and  disallowed  the  expenses 
of  ceremonies  which  were  usually, 
though  not  invariably,  performed. 
It  is  submitted  that  greater  latitude 
should  be  allowed  to  a  guardian.  The 
"  Mitakshara  "  (chap.j  L,  s.  7,  paras. 
5-14),  and  the  "  Viramitrodaya  " 
(chap,  ij.,  Part  I.  s.  2u),  provide  for 
the  dowry  and  marriage  i  expenses  of  a 
daughter  one-fourth  of  What  she  would 
have  been  entitled  to  receive  if  she 
had  been  a  son,  see  Omraman  Sahu 
v.  Qopi  Sahu  (1909),  13  JO.  W.  N.  994, 
at  p.  997;  Sarkar's  "&indu  Law,*' 
3rd  ed  ,  p.  245. 

6  See    Vaikuntam 


512.    Indian  Contract  Act  (IX.  of 
1872),  s.  69. 
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These  expenses  have  been  held  to  include  a  gift  on  the  occasion  of  the 
dwiragaman  or  gowna  ceremony  which  takes  place  subsequent  to  the  mar- 
riage.1 The  Madras  High  Court  has  held  that  where  a  mother  gave  her 
daughter  in  marriage  against  the  wish  of  her  husband's  father  she  was 
nevertheless  entitled  to  be  repaid  the  expenses  out  of  the  family  property.2 

The  expenses  of  the  marriage  of  a  male  member  of  a  family 
must  also  be  paid  out  of  the  family  property.3 

In  the  case  of  a  joint  family  governed  by  the  Bengal  school 
of  law  the  marriage  expenses  of  the  daughters  of  the  co-sharers, 
and  of  persons  who  are  excluded  from  inheritance,  and  of  other 
unmarried  female  members  of  the  family,  such  as  daughters  of 
adult  sons  of  co-sharers,  would  be  payable  out  of  the  family 
property.4 

A  father  is  not,  in  the  absence  of  a  contract,  under  a  legal  Liability  of 
liability  to  pay  the  marriage  expenses  of  any  of  his  children,5 
but  after  his  death  the  reasonable  expenses  of  the  marriages  of 
his  daughters  are  payable  out  of  his  estate.6 

Such  expenses  create  a  charge  upon  the  property  to  the  same  extent 
as  rights  of  maintenance  create  a  charge>7  and  to  such  extent  only. 

There  is  also  authority  that  the  estate  of  a  deceased  Hindu  is  liable  Grandfatliet. 
for  the  -.--..-  ,  *          .1 

him.8 


Where  a  ward  has  separate  property  a  guardian  would  be  Payment  out 

*  i  •  i »    of  infant's 

entitled  to  pay  thereout  the  reasonable  expenses  of  his  ward  s  property. 
marriage.9 

*  Churaman  Sahu  v>   Oopi  Sahu  *  Saikar's  "Hindu  Law,"  3rd  ad., 
(1909),  13  0.  W.  N.  994.  pp.  10<>,  107. 

*  Ranganaticimmal    v.    Aamanuja  6  Bun&ari  AMtnal  V.  Bubtamante 
Aiyangar  (1911),  35  Mad,  728.  Ayyar  (1902),  26  Mad.  505. 

8  8undrabai     v.     SUvnararayana  *  Prectj  tfurain  v.  Ajodhyapurshad 

(1907),  32  Bom.  81 ;    9  Bom.  L.  R.  (1848),  7  Ben.  Sol.  R.  513,  2nd  ed., 

1366 ;     Bhagirathi   v.    Mhu,    Mam  602 ;   Gunput  Latt  (Lalk)  v,  Toorun 

Upadhia  (1910),  32   All.  575;   Ka,~  Koonwar  (Mussamut)  (1871),  16  W. 

meswari  Sastri  v.  Veeracharlu  (1910),  R.  C.  B.  52.    See  Kamcoomar  Mitter 

34    Mad    422 ;    Gopalalcrishnam   v.  v.  Ichamoyi  Dasi  (1880),  6  Gale.  36, 

Venlcatanarasa  (1912),  37  Mad.  273,  at  p.  37 ;  6  C.  L.  R.  429,  at  430. 

dissenting  from  Govindarazulu  Nara-  7  See  post,  pp.  89-92. 

sinhan  v.  Devardbhotla  Venkatanara-  *  Ramcoomar   Mitter  v.    Ichamoyi 

sauya  (1903),  27  Mad.  206  ;  Narayana  Dasi  (1880),  6  Calc.  36 ;  6  C.  L.  R.  429. 

v.  JtemoK nga  (1915),  39  Mad.  587.  '  J«w«*ur    Sircar    v.    NOa^ur 

The  expenses  of  a  second  marriage  Biswas  (1865),  3  W,  R.  C.  R.  217 ; 

some  cases  be  payable  out  of  Makundi  v.  SaralsuJeh  (188-i),  6  All. 

wjpWy,  pfa&foM  v,  Jotiw  417,  at  p.  421,     See  ante,  p.    52, 

Earn  UjMhfa  {l£iO);$2  AIL  575.  note  5. 
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OP  MARRIAGE. 

Forms  of  The  only  forms  of  marriage  now  recognized  by  the  general 

reoo^iltdiOW  Hindu  law  are  the  Brahma  form  and  the  Asura  form.    Both 

forms  are  now  applicable  to  all  classes. 

Where  money  is  not  paid  for  the  bride  the  marriage  is  said 

to  be  in  the  Brahma  form.    Where  there  is  a  bride  price  the 

marriage  is  said  to  be  in  the  Asura  form.1 

Ancient  forms       The  ancient  Hindu  law  allowed  the  following  eight  different  forms  of 
of  marriage,     marriage.2    The  first  four  of  these  were  considered  approved  forms. 

1.  The  Brahma.* 

Brahma*  This  form  of  marriage  originally  contemplated  the  gift  of  the  girl  by 

her  father  to  a  man  learned  in  the  Vedas,*  and  was,  therefore,  peculiar 
to  Brahmins. 

It  is  the  only  one  now  left  of  the  four  approved  forms  of  marriage, 
and  is  now  suitable  for  all  classes.6 

2,  The  Laiva.* 

&aiw.  In  this  form,  which  was  peculiar  to  Brahmins,  the  maiden  was  given 

in  marriage  to  the  officiating  priest.7 

3.  The  Ar sfca.8 

In  this  form  the  father  gave  his  daughter  in  consideration  of  one  or 
two  pair  of  oxen.8    It  was  peculiar  to  Brahmins. 


*  Bba  v.  Bantfi  Pema  (1912),  37  *  So  called  because  peculiarly  fit 

Bom.  295;    14  Bom.  L.  B.   1182;  f  or  Brahmins  •  ColebrookeV  Digest  " 

Chumlal  v.Surajram  (1909),  33  Bom.  vol.  iil  p.  604.                                 ' 

433;    11  Bom.  L.  B.  708;  AutM&e-  *  "  Manu,"  chap.  iiL  para  27 

?T^m  GMty  '  '««*»*»  «*«»"  v.  Harh- 

2,  at  p.  517.  sondas  HullocTuzndas  (1876),  2  Bom. 


. 

«x-i  *       '  at  P-  U'   ^^rama  Casia  Prtlay 

'Jajnavalkya,*'    '*    ^61;     v.  Bagamn  PtUay,  Mad.  S.  B.  for 


,          .     .      . 

'  f  f^    ^  X"'   Paras-  39~54'     1859»  P-  44>  cited  L  Norton's  «  Lead 
Colebrooke's  «  Digest,"  vol.  iii.  604.     ing  Cases,"  Part  I.  p  5 

dri  arriage         6  Lii  div!nfts  so  caUed  «•  W« 


e     • 

recognizod   by  the  Hindu  law  are  ceremony  proper  for  the  gods 

probably  to  be  traced  historically  to  1  «  Manu,"   iii    28     Coleb 

the  customs  of  different  tribes  which  «  Digest  »  vol  iii'p  604 

afterwa^  coalesced  to  form  a  single  s  Lit  scripturai?  anything  for  which 

community'  per  West,  J.,  fa  F,'to-  a  RisU  is  an  arthiity;    Wfl 

ranwm  v.  I*****  (1871),  8  Bom.  «  Glossary/'  p.  32 

H.  C.  0.  a  244,  at  p.  254,  .  „  ManV^hap  iii.  para.  29. 
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4,  The  Prajapatya  or  Kayo,.* 

In  this  form  the  bridegroom  was  an  applicant  for  the  bride,  It  was 
peculiar  to  Brahmins.2 

5.  The  Awra? 

In  this  form  the  bridegroom  purchased  the  bride  from  her  father.4  Asura, 
The  only  difference  between  this  form  and  the  Arsha  form  is  that  in  this 
form  property  other  than  cattle  is  taken  by  the  father  of  the  bride.5  The 
mere  giving  of  a  present  to  the  bride  does  not  render  the  marriage  an 
Asura  marriage.0  Although  there  may  bo  Brahma  ceremonies,  where 
there  is  a  *'  bride  price,"  the  marriage  is  an  Asura  marriage.7 

This  form  of  marriage  was  permissible  to  Vaisyas  and  Sudras,  but 
not  to  the  two  highest  classes.8  It  is  now  applicable  to  all  classes9  and 
seems  to  be  commonly  practised  throughout  India.  It  is  said  to  be,  in 
fact,  the  most  common  form  of  marriage,10  at  any  rate  among  Sudras  in 
Southern  India,11  and  members  of  the  Bhandari  and  other  inferior  castes 
in  Western  India.12 

6.  The  Gandfarla™ 

This  form  depended  solely  upon  the  mutual  consent  of  the  parties  Gandharla. 
marrying.    It  was  confined  to  the  Kshatriyas  or  military  class,14  and  seems 
to  have  been  effected  by  mere  consummation.15    Although  this  form  Allowed  by 
of  marriage  is  not  recognized  by  the  general  Hindu  law,  a  form  of  that  cust*>in. 
name  is  permitted  in  some  cases  by  family  usage.    In  a  case  decided  by 
the  Bengal  Sudder  Court  in  1817,  a  marriage  by  a  member  of  the  military 


1  So  called  as  being  the  ceremony  vol.  iii.  p.  604.    Steele,  p.  31. 

of  the  Kas  or  Prajapatis,  the  lords  9  Visvanathanv.SaminatJian(I8&Q), 

of  created  beings  or  progenitors  of  13  Mad.  83.    See  Keslow  Rao  Diwa» 

mankind;    "Manu,"  chap.  i.  para,  kur   v.    Naro   Junardhun  Patunkur 

34 ;  chap.  iii.  para.  30.  (1821),  2  Borr.  194 ;   Nuvdlal  Bhug- 

2  See  Banerjee's    "  Law   of  Mar-  wandas  v.  (Tapeedas  (1810),  1  Borr.  14. 
riage,"  3rd  ed.,  p.  82.  As  to  Western  India,  see  Vijiarayigam 

8  Lit.  demoniacal;  Wilson's  "Glos-  v.  LaJcshuman  (1871),  8  Bom.  H.  C. 

saryt"    p.    37.    "It    is    called    the  0.0.244. 

Asura  form,  as  being  the  ceremony  10  Banerjee's  "Law  of  Marriage," 

of  the  Asura*,  or  the  aboriginal  non-  3rd  ed.,  p.   83.    Strangers  "  Hindu 

Aryan  tribes  of  India."   Banerjee's  Law,"  i.  43. 

"  Law  of  Marriage,"  3rd  ed.,  p.  83.  u  See  Mayne's  "  Hindu  Law,"  8th 

*  "  Manu,"  chap.  iii.  para.  31.  ed.,  pp.  99,  100. 

6  Bhattacharya's  "Hindu    Law,"  "  Vijiarangam      v.      Lafahuman 

2nd  ed.,  p.  104.  (1871),  8  Bom.  H.  C.  0.  C.  244. 

«  Jaifasondas  GopaUas  v.  ffarK-  13  The  name  is  taken  from  that  of 

sondasHulloc'handas(lBlQ),21&om.  9,  "a  kind  of  inferior  divinity  atten- 

at  p.  15.    "  Manu,"  chap.  iii.  para.  54.  dant  upon  Indra  and  Kuvera,  and  dis- 

'  Ohunilal  v,  Surajram  (1909),  33  tinguished  for  musical  proficiency." 

Bom.  433;  11  Bom.  L.  R,  708.    See  Wilson's  "  Glossary,"  p.  164. 

"  See  "  ^nu»"   cliaP-  iu-  Paras* 

GopaUas  v.  HarU-  32,41. 

nfa*  (1876),  2  Bom.  "TSarkar's  "  Hindu  Law,"  3rd  ed., 

9,  atpw1k    <ytefeooWe"DigesVs  p.  84. 
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Customary 
form  of 
marriage. ' 


class  in  this  form  was  recognized,1  and  the  same  Court,  in  1853,2  upheld 
a  similar  marriage  by  a  Rajah  of  Julpigoree,  who  belonged  to  an  aboriginal 
tribe,  which  had  to  some  extent  adopted  Hindu  customs.3 

This  form  of  marriage  is  said  to  exist  still  in  the  family  of  the  Tipperah 
Rajahs,4  and  it  was  recently  asserted  to  have  taken  place  in  a  family 
in  Ganjam.5  A  religious  ceremony  is  now  as  necessary  in  a  marriage  in 
this  form  as  when  the  marriage  takes  place  in  the  ordinary  forms.6  The 
Gandharba  form  of  marriage  as  now  celebrated,  and  the  ancient  form  seem, 
therefore,  to  resemble  one  another  in  name  only 

7.  The  Eahhasa.7 

This  was  a  marriage  by  capture,8  and  would  in  the  present  day  be 
dealt  with  by  the  criminal  law.9  It  was  peculiar  to  the  Kshatriyas,  or 
warrior  class,10 

8, 


In  this  form  the  Hindu  law  for  the  sake  of  the  woman  and  her  offspring 
treated  as  a  marriage  a  seduction  by  fraud. 

Where  by  immemorial  and  continuous  custom  12  a  form  of 
marriage,  which  is  not  repugnant  to  the  fundamental  principles 


1  Hujnw,      Ohul     v.     Bhadoorun 
(Ranee),  referred  to  in  Ben.  S.  D.  A. 
1846,  p.  340,  and  7  Ben.  SeL  R.  355 
(new  edition,  pp.  355,  356). 

2  Mokrund  Deb  Raekut  v.  Biases- 
suree  (Ranee),  Ben.  S.  D.  A.  1853, 
p.  159. 

8  See   Fanindra    Deb    Raikat    v. 
Rajeswar  Las  (1885),  12  I.  A.  72 ; 

11  Gale.  463. 

4  See     Chuckrodhuj     Thakoor    v. 
Seer  Chunder  Joobraj  (1864),  1  W. 
R.  C.  R.  194. 

5  Brindavana  v.  Radhamani  (1888), 

12  Mad.    72.    A   marriage   hi   this 
form    was    also    asserted    in    Hari 
Krishna  Devi  Garu  (Sri  Gajapaty)  v. 
Radkika    Patta    Mafia    Devi    Garu, 
(Sri  Gajapaty)  (1865),  2  Mad.  H.  C. 
369 ;   S.  0.  on  appeal,  Radhika  Patta 
Mdha    Dem    Garu    (Sn    Gajapathi) 
v.  Nilamam  Patta  MaTia  Dem  Garu 
(Sri  Gajapathi)  (1870),  13  M.  I.  A. 
497;  6B.L.R.202;  14  W.  R.  P.  C. 
33. 

6  Brindavana  v.  Radhamani  (1886), 
12  Mad.  72  ;  Hari  Krishna  Dem  Garu 
(Sri  Qaja<paty)  v.  Radhika  Patta  Maha 
Devi  Garu    (Sri    Gajapaty)    (1865), 
2  Ma<L  H.  0.  369,  at  p.  374^    See 
ChuctooShuj  Thakoor  v.  Beer  Chunder 
Joobraj  (1864),  1  W.  R.  0.  R.  194  5 


Bhaoni  v»  M&haraj  Singh  (1881),  3 
All.  738. 

7  Lit.  a  fiend-like  marriage.    See 
Wilson's  "  Glossary,"  p.  436. 

8  "The  seizure   of  a  maiden  by 
force  from  her  house  while  she  weeps 
and  calls  for  assistance,   after  her 
kinsmen  and  friends  have  been  slain 
in  battle  or  wounded,  and  their  houses 
broken  open,  is  the  marriage  styled 
Rakshasa."      "Manu,"     chap.     iii. 
para.  33. 

8  Indian  Penal  Code  (Act  XLV.  of 
1860),  s.  366. 

10  Jaikisondas  Goyaldas  v.  Harki- 
sondas  Hullochandas  (1876),  2  Bom. 
9,  at  p.  14. 

11  Lit.  diabolical.    Wilson's  "Glos- 
sary,"  p.    389.     "When   the   lover 
secretly  embraces  the  damsel,  cither 
sleeping  or  flushed  with  strong  liquor, 
or  disordered  in  her  intellect,  that 
sinful  marriage  called  Paisacha  is  the 
eighth   and   basest."    "Manu,"    iii. 
para.  34. 

12  See  GathaRamMistree  v.  Moohita 
Kochin  Atteah  Domoonee  (1875),  14 
B.  L.  R.  298 ;  13  W.  R.  C.  R.  179  ; 
"  Manu,"  iii.  35.    As  to  the  necessary 
conditions  for  the  validity  of  a  custom, 
see  ante,  pp.  28, 29. 
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of  Hindu  law,  is  invariably  practised  by  a  particular  class  of 
persons  or  family,  a  marriage  in  such  form  is  valid. 

In  the  case  of  a  family  or  race  which  is  not  Hindu  by  origin, 
but  which  has  gradually,  or  otherwise,  more  or  less  adopted 
Hindu  customs  or  Hindu  law,  a  custom  at  variance  with  Hindu 
law  would  be  upheld,1  provided  that  it  were  not  repugnant  to 
general  ideas  of  morality. 

The  following  forms  of  marriage  peculiar  to  individual  families  have  Forms  of 
(amongst  others)  been  recognized  by  the  Courts :—  cordm|to  °- 

In  the  Raj  family  of  Hill  Tipperah,  marriage  takes  place  in  the  familv  usages. 
Gandharba  3  or  SantigriMta  *  form,  but  the  wife  married  in  that  form 
seems  to  be  inferior  to  a  wife  married  in  accordance  with  the  ordinary 
form.4 

A  Rajah  of  Orissa  can  marry  a  girl  of  a  different  caste  in  what  is  called 
the  phulbiha  form,  which  consists  in  putting  a  garland  round  the  neck  of 
the  woman,  or  in  an  exchange  of  garlands.5 

The  Sagai  form,6  by  which  widows  of  the  Namosudra  caste,7  and  of 
the  Koiries  and  other  low  castes  in  Behar,8  and  of  the  Hulwaee  caste,9 
remarry. 

The  Kurao  Llmrwcka,  or  the  marriage  of  a  widow  with  her  deceased 
husband's  brother,  is  common  among  Jats 10  and  the  Lodh  caste  u  in  the 
ISTorth-West. 

The  Serai  UdiU ia  form,  by  which  wives,  deserted  by  their  husbands, 
can  remarry  according  to  the  custom  of  the  Lingaits  of  South  Canara.13 

1  See    Fanindra    Deb    RatJcat    v.  of  the  answers  is  given  in  Banerjee's 

Rajeswar  Das  (1885),  12  I.  A.  72  ;  "  Law   of  Marriage,"   3rd   cd.,   pp. 

11  Calc.  463.  242,  243. 

z  See  ante,  p  55.  8  la  this  form  the  main  ceremony 

8  Lit.  one  who  receives  holy  water*  consists  ia  putting  a  red  or  Sinditr 

4  See  ChucJcrodhuj  Thakoor  v.  Beer  mark  on  the  bride's  forehead  in  the 
Chunder  Jodbraj  (1864),  1  W.  E.  C.  B.  presence    of   assembled  frieads  aad 
194 ;   Nobodip  Chundro  Deb  Burmun  relatives.      Bissuram      Koiree      v. 
(Rajkumar)  v.  Bir  OJiundra  ManiJcya  Empress  (1878),  3  0.  L.  B.  410. 
Bahadoor  (Rajah)  (1876),  25  W.  E.  7  Swry    Churn    Doss    v.    Nimai 
C.  B.  404,  at  pp.  410,  414.  Ohand  Keyal  (1883),  10  Calc.  138; 

5  As  to  the  customs  of  the  Urya  13  0.  L.  E.  207.    See  /«&«»"  v.  Queen 
Eajahs  and  Chiefs,  see  the  Pachis  Empress  (1892),  19  Calc.  627. 
8iwd,  or  twenty-five  questions  put  8  Bissuram    Soiree    v.     Empress 
by  the  superintendent  of  the  Tribu-  (1878),  3  C.  L.  E.  40. 

tary  Mehals  in  1814  to  the  leadiag  9  A'aZZy    GKwn   Shaw   v.    DMee 

Eajahs     in     those     Mehals.    These  Bib&e  (1879),  5  Calc.  692. 

answers  have  been  recognized  by  the  10  Poorunmul     v.     Toolsee    Ram 

Courts,    e.g.    see    Prandhur   Roy   v.  (1868),    3    Agr^    350;     Queen    v. 

Ramchender  Mongraj,  Ben.  S.  B.  A,  Bahadur  Singh  (1872),  4  N.  W.  P.  128. 

1861,  p.   16 ;    Dwrrap  Sing  Deo  v.  "  Kewree  v.  Samardhan  (1873),  5 

Buzsurdhun  Roy  (1863),  2  Hay.  335 ;  N.  W.  P.  94. 

hur  Nurendra  Mcurdraj  Moha*  X1  Giving  a  clotli. 

^^itgffnmath  Bfavmwbor  Roy  ls  Virasangappav.Rvdrappa (1885), 

^'s  «  Law  Eepprfcer,"  8  Ka4,  440. 
0.  E.  m,  *i  jx  9g.    ae 
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As  to  the  Sikh  forms  of  marriage,  see  Juggoinohun  Mullick  (Doe  dem) 
v.  Samncoomar  Bebee  (1815),  2  Mori.  Dig.  43 ;  Anand  Marriage  Act  (VIL 
of  1909). 

As  to  forms  of  marriage  which  are  recognized  by  local,  tribal,  or  family 
custom,  see  Banerjee's  "  Law  of  Marriage,"  3rd  ed.,  Lecture  VI. ;  Bhat- 
tacharya's  "Hindu  Law,"  2nd  ed.,  pp.  105,  111,  112;  Risley's  "Tribes 
and  Castes  of  Bengal";  Crooke's  "Tribes  and  Castes  of  the  North- 
Western  Provinces  and  Oudh  " ;  Mayne's  "  Hindu  Law,"  8th  ed.,  pp. 
121-125. 

As  to  the  marriage  of  Hindus  domiciled  in  the  Madras  Presidency 
following  the  Marumakkatayan  or  the  Aliyasantana  law  of  inheritance, 
see  Madras  Act  IV.  of  1896. 

Among  the  Nairs  of  Malabar  there  is  a  form  of  marriage  called  "  San- 
landham"  There  are  no  ceremonies.  It  is  dissoluble  at  the  will  of 
either  party.  The  wife  and  children  acquire  no  rights  of  maintenance  or 
inheritance*  It  does  not  seem  to  have  been  recognized  by  the  Courts,1 
but  it  has  been  recognized  by  the  Legislature  in  permitting  registration 
of  such  marriages.2 

The  Travancore  Legislative  Council  has  passed  the  Nair  Regulation 
recognizing  the  present  custom  of  presentation  of  cloth  by  a  bridegroom  to 
the  bride  as  a  legal  form  of  marriage  among  Nairs. 

Where  "  a  new  Hindu  sect  comes  into  existence,  and,  from 
religious  scruples,  adopts  a  form  of  marriage  somewhat  different 
to  the  ordinary  form,  it  would  be  going  too  far  to  hold  that 
these  marriages  are  void,  and  thus  to  bastardize  a  whole  com- 
munity, simply  because  the  sect  and  its  practices  are  of  recent 
origin."  3 

The  Provisions  of  the  Marriage  Act  (III.  of  1872)  apparently  apply  to 
the  Progressive  Brahmos,  but  have  no  reference  to  the  Adi  or  Conservative 
Brahmos  who  claim  to  be  Hindus. 


MARRIAGE  CEBEMONIBS, 

f 

Betrothal.  It  is  usual,  but  not  necessary,  that  marriage  should  be 

preceded  by  a  betrothal,  or  formal  promise  by  the  father,  or 
other  guardian,4  to  give  the  girl  in  marriage.5    Such  betrothal 


1  15  C  W.  N.  eels. 

*  Malabar  Marriage    Act    (IV.  of 
1896,  M.  C.)>  s.  3. 

*  Banerjee's  "  Law  of  Marriage," 
3rd  ed.,  p.  235.    As  to  the  marriage 
of  Brahmos,  see  ibid.,  pp.  100,  104, 
105, 264, 265,i  and  Sonaluxmi  v.  Vish- 
nuprasad  Hariprctsad  (1903),  28  Bom. 
597 ;  6  Bom.  L.  R.  58,  where  a  biga- 


mous  marriage  of  members  of  the 
Brahmo  Samaj  was  held  to  be  invalid. 
See  MutJiusami  Mudaliar  v.-  Masila* 
mani  (1909),  33  Mad.  342. 

4  Ante,w  40,  47. 

5  This  is  called  vagdana,  or  gift  by 
word.  Banerjee's  "  Law  of  Marriage," 
3rd  ed.,p.  87;  Wilson's  "Glossary," 
p.  538. 
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is  revocable,1  and  is  not,  in  law,  any  obstacle  to  a  marriage  with 
another  man.2 

A  promise  of  marriage  cannot  be  enforced  by  a  suit  for  specific  perform-  Effect  o£ 
ance,3  but  a  refusal  to  complete  a  betrothal  or  a  promise  of  marriage  by 
an  actual  marriage  would  give  to  the  injured  party  a  right  to  recover 
from  the  person  making  the  promise  compensation  for  the  loss,  if  any, 
sustained  by  the  breach  of  promise.*  In  case  of  such  breach,  a  father,  or 
guardian,  would  be  entitled  to  recover  money  properly  expended  in 
contemplation  of  such  marriage.5  Such  suits  cannot  be  brought  in  a 
Provincial  Small  Cause  Court.6 

Should  the  betrothed  damsel  die  before  the  marriage,  the  bridegroom  Death  of 
is  entitled  to  recover  back  the  presents  given  by  him  to  her,  subject  to  bnde- 
paying  such  expenses  as  have  been  incurred.7 

There  can  be  no  valid  marriage  in  any  form  without  a  sub-  Necessity  for 

,      ,.  ,         „  „  ,,  •  •.         v   •  •      o  ceremonies, 

stantial  performance  of  the  requisite  religious  ceremonies.*5 

Even  when  the  gandharba  form  of  marriage 9  is  permissible  by  custom 
the  Courts  will  not  recognize  it  unless  religious  rites  have  been  performed, 
although  the  gift  of  the  bride  is  in  a  marriage  in  that  form  unnecessary.10 

Hindu  law  does  not  recognize  a  marriage  contracted  by  a  Hindu, 
otherwise  than  with  Hindu  ceremonies,  as,  for  instance,  while  he  is  a 
convert  to  another  religion.11 


1  See  In  the  matter  of  Gunput 
Narain  Singh  (1875),  1  Gale.  74; 
Umed  Kika  v.  Nagindas  Narotamdas 
(1870),  7  Bom.  H.  0.  (0,  C )  122 ; 
Sircar's  "Vyavastha  Darpana,"  2nd 
ed.,  pp.  645,  646.  Steele,  24,  160. 
Banerjee's  "Law  of  Marriage,"  3rd 
ed.,  pp.  53,  87-89. 

a  Ante,  p.  37. 

8  Act  I.  of  1877  (Specific  Belief), 
s.  21,  cL  b.  See  illustration  to  that 
section,  "A  contracts  to  marry  B." 
See  In  the  matter  of  Gunput  Narain 
Singh  (1875),  1  Gale.  74 ;  Umed  Kika 
v.  Nagindas  Narotamdas  (1870),  7 
BonuH.  C.  (0.  C.)122. 

*  Act  IX.  of  1872  (Contracts),  s.  73. 
Purshotamdas  Tnbhovandas  v.  Pursho- 
tamdaa  Mangoldos  Nathubhoy  (1896), 
21  Bom.  23  5  Mulji  Thakerwy  v. 
Gomti  (1887),  11  Bom.  412 ;  Umed 
Kika  v.  Nagindas  Narotamdas  (1870), 
7  Bom.  H.  C.  (0.  C.)  122,  at  p.  136. 
See  Noufbut  Singh  v.  Lad  Kooer  (Mus- 
sumat  (1873),  5  N.  W.  P.  102 ;  In 
the  matter  of  Gunput  Narain  Singh 
(1675),  1  Galo.  74,  at  p.  76.  A  person 
jM>tr  a  $>arty  to  the  contract  is  not 
liMz*.  Jekisonda-s  v. 
(1916),  41  Bom  137* 


*  "Mitakshara,"  chap.  ii.  s.  11, 
para.  28;  Ramohat  v.  Timmaya 
(1892),  16  Bom.  673  ;  Jogeswar  Ohak- 
rabatti  v.  Panch  Kauri  Ghakrabatti 
(1870),  5  B.  L.  R.  395. 

6  Act  IX.  of  1887,  Sched.  EL,  art. 
35;    Kali  Sunker  Doss  v.  Koylash 
Chunder  Doss  (1888),  15  Gale.  833. 

7  "  Mitakshara,"   chap.   u.   s.   11, 
paras.  29,  30;    "  Daya-Krama-San- 
graha,"  chap,  ii.,  s.  1,  para.  1. 

8  See  Banerjee's  "  Law  of  Marriage," 
3rd  ed.,  pp.  99, 100, 105,  and  texts  and 
other  authorities  there  cited.    Sircar's 
"Vyavastha  Darpana,"  2nd  odL,  p. 
650.    Strange's  "Hindu  Law,"  vol.  L 
p.  42. 

8  Ante,  pp.  55,  56. 


12  Mad.  72;  Hari  Krishna  Devi 
Garu  (Sri  Gajapaty)  v.  Radhika 
Patta  Mahadevi  Garu  (Sri  Gajapaly) 
(1865),  2  Mad.  H.  C.  369,  at  p.  374. 
See  Strange's  **  Hindu  Law,"  vol.  L 
p.  42.  Sircar's  "Vyavastha  Dar- 
pana,"  2nd  ed,  p.  650. 

11  Muthu$ami  Mudaliar  v.  MasHa* 
mani  (1909),  33  Mad.  342,  at  pp.  348, 
349, 
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Nature  of 
ceremonies. 


Usual  core- 
monies. 


Conditional 
marriage* 


The  ceremonies  vary  according  to  local  or  family  or  caste  1 
usage. 

The  ceremonies  which  are  usually  performed  2  are  described 
in  detail  by  H.  T.  Colebrooke,3  and  in  lesser  detail  in  Banerjee's 
"  Law  of  Marriage  "  *  and  in  Bhattacharya's  "  Hindu  Law."  6 
See  also  Bisley's  "  Tribes  and  Castes  of  Bengal,"  vol.  i.  pp. 
148-152. 

The  ceremonies  usually  commence  with  the  performance  of  the  nandi- 
mukk,  or  vriddi  shradda,  by  the  bride's  father  in  honour  of  his  ancestors,6 
and  the  ceremonious  bathing  of  the  bride.  On  the  bridegroom  coming 
to  the  house  he  is  ceremoniously  received,  and  certain  ceremonies,  the  most 
important  of  which  is  the  gift  of  the  bride  to  the  bridegroom,7  are  observed. 
On  the  night  of  that  day,  or  on  the  day  following,  the  operative  marriage 
ceremonies  are  performed  by  the  bridegroom  and  bride.  This  is  called 
panigrahana,  or  the  acceptance  of  the  bride's  hand  by  the  bridegroom. 
The  sacred  fire  is  kindled  and  oblations  are  made.  The  bridegroom  takes 
the  bride's  hand,  she  steps  on  a  stone.  The  bridegroom  recites  a  fixed 
text.  A  hymn  is  chanted.  The  bride-  and  bridegroom  walk  round  the 
fire,  and  then  comes  the  most  material  of  the  marriage  rites.  The  bride 
is  conducted  by  the  bridegroom,  and  directed  by  him  to  step  successively 
into  seven  circles,  a  text  being  recited  at  each  step.  This  is  called  Bapta- 
padi.  On  the  taking  of  the  seventh  step,  and  not  until  then,  the  marriage 
is  complete  and  irrevocable.8  The  bride  thenceforth  becomes  a  member 
of  her  husband's  family.9 

Other  ceremonies  which  are  not  essential  to  the  validity  of  the  marriage 
are  subsequently  performed.10 

8ata  (exchange)  marriage,  which,  according  to  the  custom  of  the  Kudwa 
Kuribi  caste,  is  conditional  upon  the  bridegroom's  father  providing  a 


1  (1866),  3  Mad  H.  C.  App.  vii. 

2  These   ceremonies  are   observed 
whether  the  marriage  be  strictly  in 
the   Brahma  form,   or   whether,  in 
consequence   of   a   payment  having 
been  made  to  the  bride's  family,  the 
marriage    is    in    the    Asura    form ; 
Banerjee's  "Law  of  Marriage,"  3rd 
ed.,  p.  94 ;  Venfattacharyulu  v.  Manga- 
charyulu  (1890),  14  Mad.  316,  at  p. 
319;    Chunilal  v.  Surajram  (1909), 
33  Bom.  433;    11  Bom.  L.  R.  708; 
Authibesavulu  Chetty  v.  Mamanufam 
Chetty  (1909),  32  Mad.  512. 

3  Essay  III.  on  the  Eeligious  Cere- 
monies of  the  Hindus  and  of  the 
Brahmms   especially,    "Asiatic    Re- 
searches," voi  vii.  p.  288. 

«  3rd  ed.,  pp.  95-98. 
5  2nd  ed.,  chap.  viii. 
V     6  The  performance  of  this  sradh  is 
a^,  essential ;    Xrindabwn   Chandra 

\ 


Kurmokar    v.     Chundra    Kurmokar 
(1885),  12  Calc.  140,  at  p.  142. 

7  This  transfers  the  guardianship 
of  the  girl. 

8  Brinddbun  Chandra  Kurmokar  v, 
Chundra  Kurmolcar  (1885),  12  Calc. 
140,  at  p.  143.    See  Venkatacharyulu 
v.   Rangacharyulu   (1890),    14  Mad. 
316,  at  p.  318.    Colcbrooke's  Essay 
on  the  Religious  Ceremonies  of  tho 
Hindus,   "Asiatic  Researches,"    vol. 
vii.  p.  303.    Strango's  "  Hindu  Law," 
vol.  i.  p.  37.    Strange's  "Manual," 
para.  38.    "  Manu,"  chap.  viii.  para. 
227.    Colebrooke's  "  Digest,"  vol.  ii. 
pp.  487,  488. 

8  Bhattacharya's  "  Law  of  tho 
Joint  Family,"  pp.  140,  141. 

10  For  instance,  see  Vaikuntam 
Ammangar  v.  Kallayiran  Ayyangar 
(1902),  26  Mad.  497. 
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girl  to  be  married  to  the  son  of  the  bride's  father,  does  not  take  effect  until 
the  condition  has  been  performed,  although  the  marriage  ceremonies  have 
been  completed.1 

Whatever  words  spoken,  ceremonies  performed,  or  engage-  Remarriage  of 
nients  made  on  the  marriage  of  a  Hindu  female  who  has  not widow" 
been  previously  married,  are  sufficient  to  constitute  a  valid 
marriage,  have  the  same  effect,  if  spoken,  performed,  or  made 
on  the  marriage  of  a  Hindu  widow ;  and  no  marriage  can  be 
declared  invalid  on  the  ground  that  such  words,  ceremonies, 
or  engagements  are  inapplicable  to  the  case  of  a  widow.2 

Although  certain  ceremonies  are  usual  when  the  wife  attains  conaumma- 
puberty,  consummation  is  not  necessary  to  the  validity  of  a tlolu 
Hindu  marriage.3 

There  may  be  a  custom  by  which  a  ceremony  is  necessary  on  the  wife 
obtaining  puberty.4 

DISPUTES  AS  TO  MARRIAGE, 

The  Courts  have  power  to  determine  the  validity  of  a  jurisdiction  to 
marriage  either  in  a  suit  properly  constituted  for  that  purpose,  vaSTof 
or  in  a  suit  or  proceeding  in  which  the  question  incidentally  m&fTifk^- 
arises.5 

For  instance,  the  question  may  arise  in  a  suit  for  the  possession  of 
property,  or  for  the  restitution  of  conjugal  rights,  or  in  a  proceeding 
relating  to  the  guardianship  of  a  minor,  or  as  to  the  right  to  letters  of 
administration,  or  in  a  criminal  prosecution  for  bigamy,  or  adultery,  or 
for  enticing  away  a  married  woman. 

A  suit  will  lie  for  a  declaration  that  the  defendant  was  not,  as  he  or  Suit  for  jsustl- 

she  alleged  himself  or  herself  to  be,  the  husband,  or  wife,  of  the  plaintiff.6   tatl<>n  of 

f  marriage. 

A  decision  as  to  the  fact  or  validity  of  a  marriage  can  only  onty  binds 
bind  the  parties  to  the  litigation,7  and  then  only  if  the  ea 
complies  with  the  conditions  prescribed  by  s.  11  of  the  Civil 
Procedure  Code,  1908.$ 

1  Uffri  (Bai)  v.  PwrsTtottam  Bku-         5  See    Aunjona   Dasi   v.    PraJdad 
dar  (Patel)  (1892),  17  Bom.  400.  Chandra  Ghose  (1870),  6  B.   L.  R, 

2  Hindu  Widow's  Remarriage  Act     243  ;  14  W.  R.  0.  R.  403. 

(XV.  of  1856),  s.  6.  6  See  Mir  Azmat  AU  v.  Mahmud- 

3  Administrator-General  of  Madras     ul-nissa  (1897),  20  AIL  96. 

v.  Anandachari  (1886),  9  Mad.  466,  7  See      Bromfomoyee     v.      EasU 

at  p.  470  ;    Dadaji  BMJeaji  v.  Rule-  Chunder  Sen  (1881),  8  Calc.  266 ;   10 

mabat  (1886),  10  Bom.  301,  at  p.  0.  L.  R.  91. 

311 ,;    Strange's  "  Hindu  Law,"  vol.  8  Act  V.  of  1908 ;  ci  Act  XIV.  of 

it  3&9  33.  1882,  s.  13.    See  Evidence  Act  (I.  of 

*  8<X*$httnd    KolMa    v.     Janofae  1872),  s.  43. 


PRESUMPTION, 


[CHAP.  i. 


Presumption  i      Where  it  has  been  proved  that  a  marriage  has  been  cele- 
of  n»niage.y  brated  there  is  a  presumption  that  it  is  valid  in  law,1  and  that 
all  the  necessary  ceremonies  were  performed.2 

A  strong  presumption  arises  when  the  parties  are  recognized 
by  all  persons  concerned  as  man  and  wife,  and  so  described  in 
important  documents  and  on  important  occasions*3 


juga  rig    s. 


Suit  for  resti-        It  has  been  held  by  a  Bench  in  the  Bengal  High  Court  4  that  this 
tution  oi  con-  presumption,  although  it  applies  to  questions  of  inheritance,  does  not 
a  appiy  ^o  a  guft  for  restitution  of  conjugal  rights,  and  that  in  such  a  suit 

the  performance  of  the  ceremonies  must  be  strictly  'proved^  but  in  an 
earlier  case  another  Bench  of  the  same  Court  5  applied  the  presumption 
to  a  similar  suit.  It  is  submitted  that  there  is  no  valid  reason  for  making 
this  distinction.  Evidence  of  treatment  is  sufficient  to  prove  a  marriage, 
even  in  a  suit  for  restitution  of  conjugal  rights,  where  the  parties  arc  not 
subject  to  the  Indian  Divorce  Act,8  which,  of  course,  Hindus  are  not,  so 
b,  fortiori,  evidence  of  the  marriage  having  been  celebrated  would,  it  is 
submitted,  be  suflficient. 

This  presumption  applies  also  hi  the  case  of  the  remarriage  of  a  widow.7 
It  has  no  application  when  a  former  valid  subsisting  marriage  of  the 
woman  has  been  proved.8 


Widow. 


Presumption 
as  to  form  of 
marriage. 


There  is  also  a  presumption  even  among  Sudras 9  that  tho 


1  Inderun  Valungypooly  Taver  v. 
Ramasawmy  Pandia,  Talaver  (1869), 
13  3VL  I,  A.  141,  at  p.  158 ;  3  B.  L. 
R.P.C.  l,atpp.3,4;  12W.E.P.C. 
41,  at  p.  42  ;  Mouji  Lai  v.  Chandra- 
fiatti  Kumari  (Musammat)  (1911),  38 
I.  A.  122  ;  38  Calc.  700  ;  15  C.  W.  N. 
790;  13  Bom.  L.  R.  534;  Fakir- 
gauda  v.  Oangi  (1896),  22  Bom.  277, 
at  p.  279.  As  to  the  proof  of  a 
marriage,  see  Luchrm  Koer  v. 
Roghunath  Das  (Chowdhry  Mo/hunt) 
(1900),  27  L  A.  142 ;  27  Calc.  971  ; 
4  C.  W.  N.  685.  Act  I.  of  1872,  s.  50. 
See  Mufhusami  Mudaliar  v.  Hasila-* 
mani  (1909),  33  Mad.  342. 

8  Brindabun  Chandra  Kurmokar  v. 
Chundra  Kurmokar  (1885),  12  Calc. 
140,  at  pp.  142,  143  ;  Administrator- 
General  of  Madras  v.  Anandachari 
(1886),  9  Mad.  466,  at  pp.  469,  470. 
"If  the  evidence  was  sufficient  to 
prove  the  performance  of  some  cere- 
monies usually  observed  on  such 
occasions,  a  presumption  is  always  to 
be  drawn,  that  they  are  duly  com- 
pleted, until  the  contrary  is  shown." 
Diwali  (Eat)  v.  Mtfi  Kmon  (1896), 


22  Bom.  509,  at  p.  512. 

3  Mouji  Lai  v.  Chandrabatti  Kumari 
(Musammat)  (1911),  38  L  A.  122; 
38  Calc.  700 ;  15  C.  W.  N.  790 ;  13 
Bom.  L  R.  534 ;  Bepin  Behary  Das 
Bavragi  v.  Atul  Krishna  Das  Bairagi 
(1911),  17  C.  W.  N.  494. 

*  Surjyamoni  Dosi  v.  Kalikanta 
Das  (1900),  28  Calc.  37,  at  p.  50; 
5  C.  W.  N.  195,  at  pp.  204,  205. 

5  Brindabun  Chandra  Kurmokar  v. 
Chundra  Kurmokar  (1885),  12  Calo, 
140,  at  pp.  142, 143. 

6  Act  L  of  1872  (Evidence),  s.  50  ; 
see  Chdlammal  v.  Ranganaiham  Pillai 
(1910),  34  Mad.  277;    Mouji  Lai  v. 
Chandrabatti    Kumari     (Musammat) 
(1911),  38 1  A.  122  ;  38  Calc.  700  ;  15 
C.  W.  N.  790 ;  13  Bom.  L.  B.  534. 

7  Lachman  Kuar  v,  M ardan  Singh 
(1886)  8  All.  143. 

8  In  re  Millard  (1887),   10  Mad. 
218,  at  p.  221. 

9  Jagannath  Raghuwth  v.  Narayan 
(1910),  34  Bom.  553  ;   12  Bom.  L  R. 
545 ;  Trtkumdas  Damodhar  v.  Ilandas 
Morarft  (1907),  31  Bom,  583,  at  p, 
587. 
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marriage  was  according  to  one  of  the  approved  forms.*  As  the 
Brahma  form  is  the  only  one  remaining  of  such  forms,2  it  follows 
that  there  is  a  presumption  that  the  marriage  was  in  accordance 
with  the  Brahma  form.3 

In  prosecutions  under  ss.  494,  495,  497,  and  498  of  the  offences  re- 
Indian  Penal  Code*  the  facts  and  validity  «  of  the  marriage  ££££.• 
must  be  strictly  proved.7 

DIVORCE. 
Divorce  is  unknown  to  the  general  Hindu  law,8 

Divorce  is  allowed  by  custom  in  certain  localities  and  among  certain  Divorce. 
low  castes.9    Such  custom  will  not  be  recognized  if  it  is  immoral  or  contrary 
to  public  policy.10 

As  to  the  castes  and  localities  in  which  such  custom  exists,  see  Steele's 
"  Law  and  Custom  of  Hindu  Castes,"  pp.  168,  169  ;  Risley's  "  Tribes  and 
Castes  of  Bengal  ;  "  Crooko's  "  Tribes  and  Castes  of  the  North-  Western 
Provinces  and  Oudh;"  Banerjee's  "Law  of  Marriage,"  3rd  ed.,  pp. 
248-250,  257  ;  Mayno's  "  Hindu  Law,"  8th  ed.,  pp.  115-117. 

Where  it  is  allowed  by  custom,  a  divorce  by  mutual  agreement  is 
recognized  by  law.11 

Although  matters  of  divorce  are  frequently  adjudicated  upon  by  a 
panchayet,  or  assembly  of  a  caste,  such  panehayet  has  no  power  to  declare 
a  marriage  void  or  to  give  permission  to  a  woman  to  remarry.12  In  such 


1  Tkdkoor  Deyhee   (MuGsumal)   v.  8  Kudomee     Dossee    v.    Joteeram 
Rai  BaluJc  Earn  (1866),  11  M.  I.  A.  Kolita  (1877),  3  Gala  305  ;   Thapita 
139,  at  p  175  ;  10  W.  R.  P.  C.  3,  at  Peter  v.  Thapita  Lakshmi  (1894),  17 
p.   9  ;    Jagannafh  Prasad  Gupta  v.  Mad.  235,  at  p.  236  ;   "  Maim/'  chap. 
Runjit  Singh  (1897),  25  Calc.  354,  at  ix.  paras.  46,  101. 

p.  360  ;  Gojdbai  v.  Maloji  Raje  Bhosle  *  See  Kudomee  Dossee  v.  Joteeram 

(Shrimant  ShaTtajirao)  (1892),  17  Bom.  KoUa  (1877),  3  Calc.  305  ;    Eeg   v. 

114,  at  p.  117;   Judoonath  Sircar  v.  Sambhu,  Raghu  (1876),  1  Bom.  347  j 

Bussunt  Coomar  Roy  Cftowd&rp  (1873),  Eeg   v.  Karsan  Goja  (1864),  2  Bom. 

11  B.  L  R.  286,  at  p.  288  ;  16  W.  R.  H.  C.  124  ;  Khemkor  v.  UmiasJianJcar 

C.   R.    105,   at  p.    106  ;    Kaithe  v.  Ranchhor  (1873),  10  Bom.  H.  C,  381  ; 

JCulMasi     Koundan,  Mad.   dec.   of  Rain  v.  Govinda  Valad  Teja,  (1875),  1 

1860,    p.    201,    Norton    L.    C.    5  ;  Bom.  97,  at  p.  114  ;  Dyarctm  Doolwbh 

AutMJcesavulu  Ohetty  v.  Ramanajam  v.     Umba    (Baee)    (1843),    Morley's 

OUtty  (1909),  32  Mad.  512,  "Digest,"  vol.  i.,  N.  S.,  p.  181;  Kcme 

2  Ante,  p.  64.  Dhoolulh  v.  Riittun  J5?6ce  (1817),  1 
8  Even  whore  the  marriage  is  with  Borr.  410. 

a   divorced  woman  who  is  entitled  10  See  Keshav  Hargovan  v.  Gandi 

by    custom   to   remarry  ;     Him   v.  (Bat)  (1915),  39  Bom.  538  ;  17  Bom-* 

Hansji  Pema  (1912),  37  Bom.  295  ;  L.  R.  584.                                    S 

14  Bom.  L.  R.  1182.  ll  Sankaralingam  Chetti  v.  8r 

*  Act  XLV.  of  1860.  Chetti   (1894),    17   Mad.   479. 

*  Empress     v.     Pitambur     Singh  was  a  case  of  members  of  the  r 
(1879),  5  Calo.  566  ;  5  C.  L.  R,  597.  caste  in  Tinnevelly. 

«  '  See  DaneBhBheikhv,  TftfirMandal  ia  Soe  Reg.  v.  Samhhu  Eagli 

(1902),  f  a  W.  (NT.  143.  1  Bom.  347  ;  Uji  v. 

t  Act  I  oj  1$12  (Evidence),  s.  50,  7  Bom.  H.  C.  A,  0. 
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DIVOEOB. 


[CHAP, 


Adultery. 


Remedy  of 
wife. 


Indian 
Divorce  Act. 


Change  of 
religion. 

Divorce  at 

instance  of 
convert  to 
Christianity. 


castes  a  divorce  is  generally  not  effectual,  except  with  the  aiithority  of 
tlie  panckayet,1 

It  "is  incompetent  to  Hindus  at  the  time  of  their  marriage  to  arrange 
that  the  marriage  be  void  in  certain  events,2  whether  divorce  be  or  be  not 
permissible  in  the  particular  caste. 

Except  under  the  circumstances  provided  for  in  Act  XXI. 
of  1866,  the  Courts  have  no  power  to  decree  a  divorce.3 

A  dissolution  of  marriage  is  not  effected  by  the  adultery  * 
of  the  husband  or  wife. 

The  only  remedy  which  a  blameless  wife  has  against  an  offending 
husband  is  to  obtain  a  decree  for  her  separate  maintenance,5  such  decree 
being  practically  equivalent  to  a  decree  for  judicial  separation.6 

The  Indian  Divorce  Act 7  applies  to  a  Hindu  marriage  con- 
tracted before  the  conversion  of  the  parties  to  Christianity.8 

The  change  of  religion9  or  the  excommunication  from 
caste  10  of  either  party  does  not  effect  a  divorce. 

Where  a  Hindu  husband  or  wife  is  deserted  or  repudiated 
on  the  ground  of  his  or  her  conversion  to  Christianity,  a  decree 
for  divorce  can,  under  the  provisions  of  the  Native  Converts 
Marriage  Dissolution  Act  (XXI.  of  1866),11  be  made  in  favour  of 
the  person  so  deserted  or  repudiated,  and  the  parties  can  marry 
again  as  if  the  prior  marriage  had  been  dissolved  by 'death.12 


1  See  Ealii  v.  Govmd  Valad  Teja 
(1875),  1  Bom.  97,  at  p.  114. 

2  Sitaram    v.    Aheeree    Heerahnee 
(Mussamvt)  (1873),  11  B.  L.  R.  129; 
20  W.  R,.  C.  R.  49. 

3  The    Courts    seem   formerly    to 
have  granted  divorces.   See  Kaseeram 
Kriparam  v.    Umbaram  Hureechund 
(1811),  1  Borr.  387. 

4  Sutibaraya   Pillai   v.    Ramasami 
Pillai  (1899),  23  Mad.   171,  at  pp. 
177, 178. 

8  Post,  p.  94. 

6  See  Sitanath  HooTcerjee  v.  Haima- 
"butty  Dabee   (Sreemutty)    (1875),   24 
W.  R.  0.  R.  377,  at  p.  379. 

7  IV.  of  1869. 

8  Indian  Divorce  (Amendment)  Act, 

(X.  of  1912),  s.  2.    Before  the 
•*mg  of  that  Act  the  Courts  enter-' 
i  different  views  on  the  subject, 
ibardhan,  Doss  v.  Jasadamoni 
'1891),  18  Calc.  252 ;    Tkapita 
Thapita  Lafalmi  (1894),  17 
5;    P&rianayakam  v.  Pottu- 
W3  14  Mad.  3§£ ;  Magania 


ZuburAust  #&m(1870),  2  MT.  W.  P.  370. 

9  Government  of  Bombay  v.  Ganga 
(1880),    4    Bom.    330;     AdmwiA 
trator-General  of  Madras  v.  Ananda- 
cUri  (1886),   9   Mad.   466;    Pena- 
nayalcam   v.    Pottukanni   (1890),    14 
Mad.  382,  at  p.  384 ;   Thapita  Peter 
v.  Thapita,  Lakskm  (1894),  17  Mad. 
235,  at  p.  239 ;  In  re  Millard  (1887), 
10  Mad.  218 ;   In  the  matter  of  Mam 
faiman  (1891),   18  Calc.  264;    Go* 
bardhan  Doss  v.   Jasadamoni  Dassi 
(1891),  18  Calo.  252,  at  pp.  254,  255 ; 
contrd    Sinammal  v.   Administrator- 
General  of  Madras   (1885),   8  Mad. 
169 ;   Rahmed  Bibee  v.  Rolceya  Bibee 
(1859),  1  Norton's  L.  C.  12. 

10  See  Queen  v.  Marimuttu  (1881), 
4  Mad. "  243 ;    Administrator-General 
of  Madras,  v.  Anmdatfwri  (1886),  9 
Mad.  466 ;  MfeJuxhur  v.  Mata  Gholam 
(1870),  2  N.  W.  P.  300 ;  contra  Sin* 
ammal    v.    Administrator-General  of 
Madras  (1835),  8  Mad.  169. 

11  See  the  procedure  provided  bv 
that  Act.  J 

12  S,  19  of  the  Act. 


CHAPTER  II. 

HUSBAND  AND  WIFE  (continued), 
BECIPROCAL  EIGHTS  AND  DUTIES. 

THE  parties  to  a  marriage  cannot  by  arrangement  or  otherwise  Agreement 
vary  the  rights,  duties,  and  other  incidents  which  the  law  rights,  etc. 
attaches  to  tjie  marriage  state. 

An  ante-nuptial  agreement,  by  which  the  husband  undertakes  never 
to  remove  his  wife  from  the  parental  abode,  is  not  binding  on  him.x 
Similarly,  no  effect  can  bo  given  to  an  agreement  which  provides  that,   , 
on  the  husband  taking  another  wife,  the  first  marriage  should  be  void.2 

BIGHTS  TO  SOCIETY  AND  GUAEDIANSHIP. 

A  husband  is  entitled  to  the  society  of  his  wife.3    He  can  Bights  of 
require  her  to  live  with  him  wherever  he  may  choose  to  reside,4 
and  to  submit  herself  obediently  to  his  authority,5 

*  Effect  cannot  be  given  to  an  arrangement  between  husband  and  wife  Post-nuptial 
that  they  should  separate,  and  that  neither  of  them  shall  sue  for  restitution  J^SJSSton 
of  conjugal  rights,  unless  the  agreement  indicates  a  state  of  circumstances 
which  would  be  an  answer  to  a  suit  for  restitution  of  conjugal  rights.6 

1  Tekail  Mon  MoUni  Jemadai  v.  Kaunsiha  (1890),  13  AH.  126;  8ita- 

Basanta    Kumar    Singh    (1901),    28  nath  MooJcerjec  v.  Haimabutty  Dabee 

Calc.  751 ;  5  C.  W.  N.  673  ;  Paigi  v.  (Sreemutty)  (1875),  24  W.  B.  0.  B. 

Sheowrain  (1885),  8  All  78,  at  pp.  377. 

79^  go.            '  5  Tekait  Mon  Moh/M*  Jemadai  v. 

a  Sitaram    v.    Aheeree    Heerahnee  Basanta    Kumar    Singh    (1901),    28 

(Mwsamut)    (1873),    11    B.    L.    K.  Calc.  751,  at  p.  760;  5  0.  W.  N. 

129 ;  20  W.  B.  0.  B.  49.  673,  at  p.   680  ;  Sitanath  Mookerjee 

8  Binda   v.  Kaunsilia    (1890),    13  v.     Haimabutty    Qabee     (SreemuMy) 

All.    126;   CkMa    Ram    Mistree    v.  (1875),  24  W.  B.  0.  B.  377,  at  p. 

Moohita    Kockm    Atteah    Domoonee  379. 

(1875),  14  B,  L.  B.  298,  at  p.  300;  6  RajluJchy  Dabee  (Sm.)  v.  Bhootnafh 

23  W.  B.  C.  B.  179.  MooJcerjee  (1900),  4  C.  W.  N.  488. 

4  Tdwit  Mon  MoUni  Jemadai  v.  See  Tehait  Mon  Mohini  Jemadai  v. 

Bawnta    Kumar    Singh    (1901),    28  Basanta  Kumar  Singh  (1901),  28  Calc. 

Oalo*  751,  at  p.  760 ;  5  C.  W.  N.  673,  751,  at  p.  765 ;  5  C.  W.  N.  673,  at 

at  p,  680.    See  Matang^ni  Dasi  v.  pp.  683,  684  ;  Moola  v.  Nundy  (1872), 

JfyttMM  !  Otowder    Mullick    (1891),  4  K.  W.  P.  p.  109. 
,l&  Calc1;  £4,  nfr  ^  90y,  01 ;  Binda  v. 

H.L.                   "     '  » 
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GUARDIANSHIP. 


[CHAP.   II. 


An  arrangement  for  a  separation  to  commence  at  a  future  date  is  contrary 
to  public  policy.1 


Guardianship 
of  minor  wife.  . 


Guardianship 
of  minor 
widow. 


Restraint  of 
wife. 


A  husband,  even  if  he  has  not  attained  the  age  of  majority,2 
is  the  lawful  guardian  of  the  person  of  his  minor  3  wife,4  in 
preference  to  her  parents  or  other  relations,  unless,  according 
to  the  custom  of  the  caste  or  community  to  which  he  belongs, 
he  be  precluded  from  such  custody  until  the  wife  be  fit  for 
marital  intercourse.5 

It  is  the  practice  among  the  Hindu  community  in  the  Madras  Presi- 
dency for  a  wife  to  be  left  with  her  parents  until  she  attains  puberty. 
The  husband  is  only  entitled  to  the  custody  of  her  person  when  such 
custody  is  necessary  in  her  interests,6 

After  the  husband's  death  the  guardianship  of  his  minor 
widow,  and  the  management  of  her  property,  devolve  upon  the 
husband's  heirs  generally,  or  upon  those  Who  are  entitled  to 
inherit  his  estate  after  her  death,7  in  preference  even  to  her  own 
father.8  On  failure  of  her  husband's  heirs  the  widow's  paternal 
relations  are  her  guardians,  and  failing  them,  her  maternal 
kindred.9 

Having  regard  to  the  custom  of  the  country  that  women, 
at  any  rate  in  the  higher  positions  of  Me,  are  secluded  in 
the  zenana,  a  Hindu  husband  would  apparently  be  entitled 
to  exercise,  within  reasonable  limits,  a  certain  amount  of 


1  Krishna  Aiyarv  Balammal(l9lQ), 
34  Mad.  398 ;  Merryweather  v.  Jones 
(1863),  4  Gift  590  ;  10  Jur.  N.  S.  90  ; 
10  L.  T.  62 ;  referred  to  in  TeJcait 
Mon    Mohim    Jemadai    v.    Basanta 
Kumar  Singh  (1901),  28  Calc.  751,  at 
p.  765  ;  5  C.  W.  N.  673,  at  p.  684. 

2  Act  VIII.  of  1890,  s.  21. 

3  /.e.  minor  within  the  meaning  of 
the  Indian  Majority  Act  (IX,  of  1875). 

4  Guardians  and  Wards  Act  (VIII. 
of  1890),  ss.  19,  41  (d).    In  the  matter 
of  Dhuronidhur  OJiose  (1889),  17  Calc. 
298 ;  Kateeram  DoTcanee  v.  Gfendhenee 
(Musscmut)  (1875),  23  W.  R.  C.  R. 
178.    See  Surjyamoni  Dasi  v.  Kali- 
Jcanta  Das  (1900),  28  Calc.   37,   at 
p.  45 ;  5  0.  W.  N.  195,  at  p.  201. 

5  Suntosh    Mam    Doss     v.     Oera 
Pattuck  (1875),  23  W.  R.  0.  R.  22  ; 


,  (1875),  24  W.  R.  0.  R.  228; 
S.  C.  (1876),  25  W.  R.  C.  R.  386. 

6  Arumuga     Mudali     v.      Vtrara* 
ghava  Mudali  (1900),  24  Mad.  255, 

7  Macnaghten's  "  Hindu  Law,"  cd. 
1829,    vol.    i.    chap.    vu.    p.    104 ; 
vol.     ii.     chap,     vn.,     cases     1,     3. 
Xketer    Monee    Dassee    v.     Ktshen 
Mohun  Mitter  (1863),  2  Hay,   196; 
Marshall,  313;  Khudiram  MooJcerjee 
v.   BonwariUl  Eoy  (1889),   16  Gale. 
584;  Kesar    (Sai]    v.    Ganga    (Bai) 
(1872),  8  Bom.  H.  C.  R.,  A.  0.  J.  31 ; 
see  West  and  Biihler,  2nd  ed.,  pp. 
129,    134,   245,   and   556;   "Daya* 
bhaga,"  chap,  xi.,  s.  1,  para.  64. 

8  Macnaghten's  "  Hindu  Law,"  ed. 
1829,  vol.  ii.  chap.  vii.  case  3,  p.  204. 

9  Macnaghten's  "  Hindu  Law,"  ed. 
1829,  vol.  i.  chap.  vii.  p.  1Q4. 
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restraint  upon  his  wife,  even  if  she  be  an  adult,  so  as  to  koop 
her  at  home.1 

"  The  Hindu  law,  while  it  enjoins  upon  the  wife  the  duty  of  attendance  Duty  of  1ms- 
on,  obedience  to,  and  veneration  for,  the  husband,  inculcates  thai  the  bantl  to  wife. 
husband  must  honour  the  wife  and  treat  her  with  affection  and  courtesy."  2 

In  spite  of  early  texts,  which  give  a  husband  power  to  correct  his 
wife,3  it  is  clear  that  he  is  no  way  justified  in  chastising  or  assaulting 
her.  The  Indian  Penal  Code  4  does  not  exempt  a  husband  from  liability 
for  an  offence  committed  against  his  wife's  person,  except  that  it  provides  Q 
that  sexual  intercourse  by  a  man  with  his  own  wife,  the  wjf  e  not  being 
under  twelve  years  of  age,  is  not  rape. 


of  "wife, 


A  wife  is  entitled  to  live  with  6  and  to  be  maintained  by  7  RIght 
her  husband  in  his  house.  h«fc£ly  °f 

The  mere  fact  that  she  has  been  excluded  from  caste  does  not  make 
the  wife  a  trespasser  when  coming  to  her  husband's  house.8  If  she  has 
been  expelled  from  his  house  for  proper  cause,  she  might  be  treated  as  a 
trespasser  on  returning  without  his  leave. 

The  right  of  a  husband  to  the  society  of  his  wife,  and  that  Enforcement 
of  a  wife  to  the  society  of  her  husband,  may  be  enforced  against 
the  other  party  to  the  marriage  9  by  a  suit  for  restitution  of 
conjugal  rights.10  ,      ,          ,'.'"', 

A  suit  for  the  purpose  of  obtaining  possession  of  the  person  of  ,» 

-  —  -  •  •"  "  .....  —  -  •  —  —  -  ~ 

1  See  Matangini  Dasi  v.  Jogendra  Basarda    Kumar    Singh    (1901),    28 
Ckunder  Mulhck  (1891),  19  Calc.  84,  Calc.  751  ;  5  C.  W.  N    673  ;  Swrjya 
at  pp.  90,  91.  Moni  Dasi  v   Kalikanta  Das  (1900), 

2  Matangini     Das^     v.     Jogendra  28  Calc.  37,  at  p.  45  ;  5  0    W.  N. 
Chunder  Mulhck  (1891),  19  Calc.  84,  195,   at  p.   201  ;  Dadaji  Bhikaji  v. 
at  p.  90.  Rukmabai     (1886),     10  Bom,     301; 

3  "Manu,"  chap.  viii.  paras.  299,  Keshavlal  Gird'harlal  v.  Bai  Parvati 
300.  (1893),     18     Bom.     327;   Bimda    v. 

4  Act  XLV.  of  1860.  KaunsiUa,  (1890),  13  AIL  126;  Pcug* 
6  S.  375.    See   Qwen-Emyn>e$8  v.     v.    Sheonarain    (1885),    8    All    78; 

Hwrnte    Mohun    Mythee    (1890),    18  Jogen&ronundtw  Dossm  v.  Hurrydoss 

Calc.  49.  Oho$e  (1879),  5  Calc.  500  ;  5  C.  L.  K. 

6  See  Binda  v.  Katonsilia  (1890),  65;  Gatha  Earn  Mistree  v.    MooJiita, 
13  All.  126,  at  pp.  132,  133  ;  Gatha  Kochin  AtteaJt,  Domoonee  (1875),   14 
Ram    Mwtree    v.    Mooktta,    Kochin  B.  L.  R.  298;  23  W.  E.  C.  B.  179; 
Atteah  Domoonee  (1875),  14  B.  L.  R.  Kuroona  Moyee  Debee  v.  Gunga  Dhtir 
298,  »t  p.  300  ;  23  W.  R.  C.  R.  179.  Surmah  (1873),  20  W.  R.  C.  R.  50  ; 

7  Bee  post,  pp.  76,  77.  Ghotun  Bebee  v.  Ameer  Chund  (1866), 

8  Queen   v.    Marimuttu   (1881),   4  6  W.  R.  0,  R*  105;  Mefaram  Nudial 
Mad.  243.  v.  Tfanooram  Bamun  (1868),  9  W.  R. 

*  As    to    the    remedy    against    a  C.    R.     552.    See    Buzloor    Rufacm 

person  for  detaining  a  wife,  see  (Moonshee)  v.  Shumsoomssa  Begum 

.  74.  (1867),  11  M.  I.  A.  551,  at  pp.  606- 

MMni  JemadM  v.  610  ;  8  W.  R*  P.  C.  3,  at  pp.  12,  13* 
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DESERTION. 


[CHAP.  ir. 


Grounds  for 

refusing 

decree. 

Defence  to 
suit  for 
restitution. 


Cruelty, 


will  not  lie  against  the  wife ; 1  but  such  suit  might  be  treated  as  in  substance 
one  for  restitution  of  conjugal  rights,2 

The  circumstances  which  justify  desertion  are  an  answer 
to  a  suit  for  the  restitution  of  conjugal  rights.3 

In  Dadaji  BhiJcaji  v.  RuJcmabai  *  the  Court  said,  "  It  may  be  advisable 
that  the  law  should  adopt  stringent  measures  to  compel  the  performance 
of  conjugal  duties  ;  but,  as  long  as  the  law  remains  as  it  is,  Civil  Courts, 
in  our  opinion,  cannot,  with  due  regard  to  consistency  and  uniformity  of 
practice  (except,  perhaps,  under  the  most  special  circumstances),  recognize 
any  plea  of  justification  other  than  a  marital  offence  by  the  complaining 
party,  as  was  held  to  be  the  only  grounds  upon  which  the  Divorce  Courts 
in  England  would  refuse  relief  in  iScott  v.  $co#.5J  5 

The  circumstances  which  justify  desertion  are — 

1.  Cruelty,  whether  physical  or  moral,  in  a  degree  rendering 
it  unsafe  for  the  wife  to  return  to  the  power  of  her  husband, 
or  reasonable  apprehension  of  such  cruelty.6 

Cruelty  to  a  less  degree,7  as,  for  instance,  an  unfounded  imputation 
upon  the  wife's  chastity,8  or  taking  her  jewels  from  her,9  or  mere  unkind- 
ness  or  neglect 10  short  of  cruelty,  would  not  seem  to  be  an  answer  to  a 


1  Ohotun  Bebee  v.  Ameer  CJiund 
(1866),  6  W.  R.  C.  R.  105,  followed 
in  Mela/ram  Nudial  v.  TTianooram  Ba~ 
mun  (1868),  9  W.  R.  C.  R.  552. 

3  See  FaJcirgauda  v.  Gangi  (1898), 
23  Bom.  307,  at  p.  309. 

3  See  Binda  v.   Kaunsilia  (1890), 
14  All.  126,  at  p.  163. 

4  (1886),  10  Bom.  301,  at  p.  313. 
See  Bahadur  v.  Raywanta  (1904),  27 
All.  96,  following  Binda  v.  Kaunsilia 
(1890),  13  All.  126. 

5  (1864),  34  L.  JT.  P.   &  It  23 ; 
cf.   Act  IV.   of   1869,   s.    33.    See, 
however,   Muchoo   v.   Arzoon  Sahoo 
(1866),  5  W.  R.  C.  R.  235,  at  p.  236. 
It  is  submitted  that  this  application 
of  a  principle  of  English  law  leads 
to  difficulties,  as  a  suit  for  judicial 
separation  is  inapplicable  to  Hindus. 
The  matter  must  be  dealt  with  by 
Hindu  law  (ante,  pp.  3-5).    See  Buz* 
loor  Ruheem  (Moomhee)  v.  Shumsoo- 
nissa  Begum  (1867),  11  M.  I.  A.  551, 
at  p.  614 ;  8  W.  R.  P.  C.  3,  at  p.  15 

6  Dular  Koer  v.  DwarJcanath  Mis&er 
(1905),  34  Calo.   971 ;  9   C.   W.   N. 
510;  Yamunabai  v.  Narayan  More- 
shvar  Pendse  (1876),   1   Bom.   164, 


at  p.  173  ;  Matangini  Dasi  v.  Jog  en- 
dra  Chunder  Mulltck  (1891),  19  Calc. 
84;  Binda  v.  Kaunsilia  (1890),  13 
All.  126,  at  p.  184 ;  Sitabai  v.  Ram- 
chandrarao  (1910),  12  Bom.  L.  R.  373. 
Cf.  Buzloor  Rulieem  (Moonshee)  v. 
Shumsoonissa  Begum  (1867),  11  M.  I. 
A.  551,  at  p.  615 ;  8  W.  R.  P.  C.  3, 
at  p.  15. 

7  See   Jogendronundini  Dos$ee    v. 
Hurrydoss  GJiose  (1879),  5  Calc.  500, 
at  pp.  502,  507,  508;  5  C.  L.  R.  65, 
at  pp.  71,  72. 

8  Yamunabai  v.    Narayan   More- 
shvar  Pendse  (1876),  1  Bom,  164,  at 
p.  173. 

9  Jeebo  Dhon  Banydh  v.  Sundhoo 
(Mussamut)  (1872),  17  W.  R.  C.  R, 
522. 

10  See  SitanathMooJeerjee  v.  Haima- 
lutty  Dabee  (1875),  24  W.  R.  C.  R,. 
377,  at  p.  379.    As  to  the  ideas  of 
the  early  Hindu  law  with  regard  to 
the   power   to   correct   a   wife,    see 
Strange's  "  Hindu  Law,"  vol.  i.  pp. 
48,  49,  referred  to  in  Yamunabai  v.* 
Narayan   Moreshvar   Pendse   (1876), 
1  Bom.  164,  at  p.  173. 
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suit  for  restitution.  In  a  case  where  a  husband,  a  Brahmin,  having 
expelled  his  wife,  was  living  in  his  house  with  a  low-caste  prostitute,  he 
was  refused  restitution.1 

There  seem  to  be  no  reported  decisions  in  India  on  the  subject,  and  it  Cruelty  of 
is  unlikely  that  any  cases  would  occur,  but  there  seems  to  be  no  reason  W1  e* 
why  cruelty  by  the  wife  should  not  be  an  answer  to  a  suit  by  her  for 
restitution  of  conjugal  rights. 

2.  The  fact  that  the  person  suing  for  restitution  of  conjugal  Lo 
rights  is  suffering  from  a  loathsome  disease.2 

Thus  a  decree  was  refused  to  a  husband  suffering  from  leprosy  and 
syphilis.3  It  would  follow  that  the  communication  of  a  noxious  disease 
would  justify  a  wife  in  declining  to  consort  with  her  husband,4 

If  the  principle  laid  down  in  Dadaji  BMkaji  v.  ftukmdbai  5  be  correct, 
diseases,  which  are  not  the  result  of  marital  offences,  would  be  excluded 
from  consideration, 

3.  Adultery  by  the  wife  6  in  a  suit  by  the  wife.7  £?fe!iery  °f 
As  to  adultery  by  a  husband,  see  post,  p.  71. 

It  is  unsettled  whether  mere  loss  of  caste  is  an  answer  to  a  LOSS  of  caste 
suit  for  restitution  of  conjugal  rights. 

Under  the  ancient  law  a  wife  could  not  be  compelled  to  live  with  an 
outcast  husband.8  The  High  Courts  at  Agra9  and  Allahabad10  have 
declined  to  accept  loss  of  caste  as  an  excuse  for  refusal  to  cohabit,  but  in 
another  Allahabad  case  ll  the  High  Court  made  return  to  caste  a  con- 
dition precedent  to  a  decree.  The  right  to  the  society  of  the  wife  would, 
it  is  submitted,  be  a  right  within  the  meaning  of  Act  XXI.  of  1850,12  but 
the  Court  would,  it  is  also  submitted,  have  to  inquire  into  the  reasons 
for  the  degradation,  in  order  to  satisfy  itself  that  a  decree  would  not 
inflict  unnecessary  hardship  upon  the  wife.  Where  the  loss  of  caste  is 

i  DularKoerv.DwarlcanathMisser  •  Colebrooke's   "Digest,"   vol.   ii. 

(1905),  34:  Calc.   971  ;  9   0.   W.   N.  p.  415. 

510     See   Dular  Koeri  V.   itaorfa.  '  As  to  a  suit  by  the  tatud,  •» 

wA   Mimr   (1904),   32    Calc.   234,  Swjya^  DM  v.  Zakkanto  Zfcr 

at    p     239;    9    C.    W.   IN.  270,  at  (1900),  28  Calc.  37,  at  p.  47  ;  5  C. 

I  Jfc1        '  W.  N.  195,  at  p.  203. 

^  See  Colebrooke's  "Digest,"  vol.  •  Colebrooke's   "Digest,"    vol.   ii. 

"'  ^mkuvar  (JM)  v.  BUJca  Kalli-  '  •  Emurtee  (M^samut)  v    Nirmvl, 

anji  (1808),  5  Bom.  H.  C,  A   C.  J.  N.  W.  P.  Reps.,  1864,  p.  583 

209.    Devala  considered  phthisis  as  a  »  Boko**  v.  Jtaymto  (1904),  27 

disease  justifying  desertion  of  a  hus-  All.  96. 


(1876),  1  Bom.  1H  at     »J* 
«  MU       88;  (1866),  5  W.  R.  C.  R.  235. 
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CHANGE  OF  BELIGION. 


[CHAP,  ii* 


Change  of 
religion. 


Condonation. 


N  on -consum- 
mation. 

Minority, 


capable  of  expiation  the  course  adopted  in  the  above  case  was,  it  is  sub- 
mitted, correct.1  Where  the  loss  is  such  as  to  involve  no  moral  turpitude, 
the  Court  would  not  treat  it  as  an  excuse  for  desertion. 

It  is  not  easy  to  say,  in  the  present  state  of  Hindu  society,  what  offences 
Justify  a  degradation  from  caste.2 

It  is  also  unsettled  whether  the  adoption  of  another  religion 
by  the  person  seeking  restitution  is  an  answer  to  the  suit.  It 
would  apparently  be  an  answer  in  most  cases.3 

The  matter  stands  to  some  extent  on  the  same  footing  as  the  case 
of  degradation  from  caste.  It  would  undoubtedly  have  been  under 
the  ancient  law  a  ground  for  desertion.  In  the  case  of  a  conversion  to 
Christianity  the  procedure  provided  by  Act  XXL  of  1866  4  would  by 
implication  prevent  a  Court  from  forcing  cohabitation  upon  a  party 
refusing  it  on  the  ground  of  the  conversion  of  the  person  seeking  it  to  Chris- 
tianity. In  the  case  of  a  conversion  to  Mahomedanism  it  would  bo 
impossible  to  enforce  cohabitation.  The  mere  abandonment  of  Hinduism 
without  any  formal  exclusion  from  caste  would  scarcely  be  an  answer.  A 
return  to  Hinduism  after  performance  of  the  prescribed  expiation  would 
dispose  of  an  objection  to  cohabitation  on  the  ground  of  conversion, 

As  to  the  effect  of  a  change  of  religion  upon  the  marriage 
tie,  see  ante,  p.  64. 

Conduct  which  has  been  condoned  is  no  answer  to  a  suit 
for  restitution,  unless  it  has  been  revived  by  subsequent  mis- 
conduct.5 

A  decree  for  restitution  of  conjugal  rights  cannot  be  refused 
on  any  of  the  following  grounds  : — 

1.  The  fact  that  the  marriage  has  not  been  consummated.6 

2.  Minority. 

The  minority  of  the  husband  can  be  no  answer  to  a  suit  by  him,  as 
ho  is  ordinarily  entitled  to  be  the  guardian  of  his  wife's  person,7  and  it 
can  scarcely  be  an  answer  to  a  suit  against  him.  The  minority  of  the  wife 
would  be  no  answer  to  a  suit  by  the  husband,  except  under  circumstances 


1  Cf.  Jtna  (Bai)  v.  KJianoar  Jina 
(1907),  31  Bom.  366;  9  Bom.  L.  Rf 
451. 

2  Sec   Banerjee's   "  Law   of  Mar- 
riage," 3rd  ed.,  pp.  195,  196. 


5  W.  R,  0.  R.  235,  at  p.  236.  See, 
however,  In  re  the  w%fe  of  P.  Stree- 
nwassa,  I  Norton  L.  0.  13.  where 
the  Court  ordered  '  the  wifo  of  a 
converted  Brahmin  to  be  restored  to* 


him  on  a  writ  of  habeas  corpus.  It 
the  rub  adopted  in  Dadaji  BUkaji 
v.  JKuJcmabai  (ante,  p.  68)  bo  correct, 
change  of  religion  would  be  no  answer. 

4  Ss.  16-18. 

5  See   JogendronundM   Dossee   v. 
Hurry  Doss  Ghose  (1879),  5  Calc.  500  ; 
5  C.  L.  R.  65. 

6  Dadaji    Bhikaji    v.     Eukmabai 
(188C),  10  Bom.  301,  at  pp.  310,  311, 

7  Ante,  p.  66. 
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which  would  disentitle  him  to  act  as  guardian  of  her  person,1  but  it  might 
in  some  cases  be  proper  to  put  him  upon  terms ;  for  instance,  that  she 
should  be  placed  by  him  in  charge  of  a  female  member  of  his  family,3  The 
minority  of  the  wife  could  be  no  answer  to  a  suit  by  her. 

3.  The  unsoundness  of  mind  of  the  plaintiff,  whether  it  insanity, 
commenced  before  or  after  the  marriage.3    The  Court  would 

not,  however,  make  a  decree,  obedience  to  which  might  be  a 
danger  to  the  defendant. 

Sir  William  Macnaghten  4  considered  that  the  insanity  of  the  husband 
justified  his  wife  in  deserting  him.  He  relies  on  a  text  of  Mann,5  which 
has  been  otherwise  interpreted.6  There  is  a  text  to  the  effect  that  the 
insanity  of  the  wife  is  a  ground  for  excluding  her  from  the  husband's 
bed,  and  from  pilgrimage,  but  from  nothing  else.7 

Mental  infirmity  short  of  insanity  can  clearly  be  no  answer  to  a  suit  Mental 
for  restitution.*  weakness. 

4.  A  second  inarriage  by  the  husband.9  Second 

5.  Adultery  by  the  husband,10  Adultery! 

Where  the  husband  is  actually  living  in  adultery,11  or  his  conduct  has 
been  such  as  to  prevent  his  wife  from  returning  to  him  without  loss  of 
caste  (see  ante,  pp.  69,  70)  or  injury  to  her  self-respect  and  religious 
feeling,18  the  Court  might  refuse  a  decree. 

1  Ante,  pp.  66,  68,  69.  7  Mad.    187 ;    Nathubai   BTtailal   v% 

3  Surjyamoni    Dasi    v.    Kalikanta  Javher  Raiji  (1876),  1  Bom.  121,  at 

Das  (1900),  28  Calc.   37 ;  5  0,   W.  p.     122 ;   Jeebo    Dbon    Banyak    v. 

N.  195 ;  Kateeram  Dobanee  v.  Gend-  Sundkoo   (Mussamut)  (1872),  17   W. 

henee  (Mussamut)  (1875),  23  W.  R  B.  C.  R.  522;  Virasvami  CJietti  v. 

C.  B.  178.  Appasvami  Chetti  (1863),  1  Mad.  H. 

3  See  Binda  v.  Kaunsilia  (1890),  C.  375 ;  see  ante,  p  36. 

13    All.    126,    at    p.    155;    Sircar's  10  Binda  v.  Kaunsilia  (1890),  13 

"  Vyavastha  Chandnka,"  vol.  ii.  p.  All.  126,  at  p.  164 ;  Paigi  v.  Sheo- 

489,  note.    Of.  Indian  Divorce  Act  narain  (1885),  8  All.  78,  at  p.  81; 

(IV.    of   1869),   s.    33 ;  Hayward  v.  Gantapalh  Appalamma  v.  Gantapalli 

Hayward  (1858),  1  Sw,  &  Tr.  81.  YeUayya     (1897),     20     Mad.     470; 

*  "Hindu  Law,"   voL   ii.   p.   62.  Macnaghten's  "Hindu  Law,"  i.  61, 

As  insanity  at  the  time  of  marriage  62.    See  Strange's  "Hindu  Law,"  ii. 

does    not    invalidate    the    marriage  46,  47. 

(ante,  pp.  34,  35),  it  could  not  be  ll  Paigi  v.  Sbeonarain  (1885),  8 

an  answer  to  a  suit  for  restitution.  All.  78,  at  p  81.    See  Dular  Koer  v. 

5  "  Mann,"  chap.  ix.  para.  79.  Dwarlcanath  Misser  (1905),  34  Calc. 

«  Gloss    of    CuOuba,   Colebrooke's  971 ;  9  C.  W.  N.  510,  ante,  p.  69  ;  and 

"Digest,"   vol.   ii.  p.  412;   Sircar's  Dular  Koeri  v.  Dwarkanath  Misser 

"Vyavastha  Chandrika,"  vol.  ii.  p.  (1904),  32  Calc.  234,  at  p.  239;  9 

489,  note.  C.  W.  N.  270,  at  p.  274.    See,  how- 

7  Text    of    Devoid,    Colebrooke's  ever,  case  No.  457  of  1884,  20  Mad. 

«'  Digest,"  vol.  ii.  p.  414.  474,  note. 

s  Binda  v.   Kaunsilia  (1890),   13  12  See    OMnd  Prasad    (Lala)    v. 

All  126,  at  p.  161.  Doulat  Batti  (1870),  6  B.  L.  E.  App. 

vt  TMkaww  (1883),  85 ;  14  W.  B.  C.  B,  451. 


IMPOTENCE. 


[CHAP.  ii. 


Impotence. 


Where  order 
would  be 
unjust. 


It  is  submitted  that  the  impotence  of  the  plaintiff l  origi- 
nating after  marriage  is  no  answer  to  a  suit  for  restitution. 

Whether  it  is  an  answer  when  it  was  existing  at  the  time  of  the  marriage 
would,  it  is  submitted,  depend  upon  whether  the  Court  would  set  aside 
the  marriage  on  that  account.2  Manu  3  makes  no  distinction  between 
impotence  arising  after  and  impotence  arising  before  marriage,  but  the 
text  by  which  he  is  said  to  permit  a  wife  to  abandon  an  impotent  husband 
has  been  differently  interpreted.4 

Where  it  would  be  manifestly  unjust  to  order  restitution  of 
conjugal  rights,  the  Court  can  refuse  to  make  such  order. 

For  instance,  in  Moola  v.  Nundy9s  where,  in  consequence  of  the  miscon- 
duct of  the  husband,  a  panchayet  had  adjudged  a  separation,  and  the 
parties  had  lived  apart  for  thirteen  years,  the  Court  declined  to  make 
an  order. 

when  right  of      A  right  of  suit  for  restitution  of  conjugal  rights  arises  on  a 

suit  arises.  «        -, 

refusal,  express  or  implied,  to  return  to  cohabitation.6 

A  formal  demand,  and  refusal,  to  return  to  cohabitation  is  not  a  con- 
dition precedent  to  such  suit,7  but  there  must  be  a  willingness  on  the  part 
of  the  plaintiff  to  resume  cohabitation. 

The  suit  must  be  brought  within  six  years  from  the  time  when  the 
right  to  sue  accrues.8 

A  second  suit  for  restitution  based  upon  the  continued  disobedience 
to  the  decree  in  the  first  suit  would  apparently  be  barred  by  the  law  ol 
res  judicata?  but  a  second  withdrawal  from  cohabitation  would  give  a 
fresh  cause  of  action.10 


Repetition  of 
refusal. 


JTorna  of 
decree. 


The  decree  should  declare  that  the  plaintiff  is  entitled  to 
the  restitution  of  conjugal  rights,  and  that  the  defendant  (if 
the  wife)  be  directed  to  go  to  her  husband's  house.11  If  the 


1  The  impotence  of  the  defendant 
is    no    answer,     see    Purshotamdas 
Mawklal  v.  Mani  (Ba%)  (1896),  21 
Bom.  610.    Devala  permitted  a  wife 
to    desert    her    impotent    husband. 
Colebrooke's  "  Digest,"  vol.  ii.  p.  470. 

2  See  ante,  p.  35, 

3  Chap.  ix.  para.  79. 

*  See  Colebrooke's  "  Digest,"  vol. 
ii.  p.  412  ;  Sircar's  "  Vyavastha  Chan- 
drika,"  vol.  ii.  489,  note. 

5  (1872),  4  N.  W.  P.  H.  a  109. 

e  Of,  DlwnjibJwy  Bomanji  v.  Hirabai 
(1901),25Bom.644;  3  Bom.L.  B.  371. 

7  Binda  v»  Kaun&ilia  (1890),  13 
All.  126,  at  pp.,  139  et  seq.  See 
Fakirgauda  v.  6ftm^,  ^1898),  2$  Bom. 


307,  at  p.  310.  For  the  purpose  of 
jurisdiction  the  cause  of  action  zs 
considered  to  arise  at  the  husband's 
house.  Lahfagar  Keahargar  v.  Suraj 
(Bai)  (1893),  18  Bom.  316. 

8  Limitation  Act  (IX.  of  1908), 
sch.  1,  art.  120.  See  Krishna  Aiyar 
v.  Balammal  (1910),  34  Mad.  398.  , 

*  The  Court  declined  to  decide  this 
question  in  KeahavlaL  Ghrdharlal  V. 
Parvati  (Bai)  (1893),  18  Bom.  327, 
at  pp.  329,  331. 

1°  Ke&kavlal  GirdhaM  v.  Parvati 
(Bai)  (1893),  18  Bom.  327. 

11  Fwzund  Hossein  v.  Janu  Bibee 
(1878),  4  Calc.  588,  at  p.  591  ,•  Fakir- 
gauda  v.  Gangi  (1898),  23  Bom.  307, 
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defendant  be  the  husband  the  decree  should  direct  him  to 
restore  such  rights  to  his  wife. 

The  Court  may  make  a  decree  for  restitution  of  conjugal  rights  upon  Conditional 
conditions  to  be  fulfilled  by  the  plaintiff .    In  one  case  l  the  decree  was  decree* 
made  subject  to  the  husband  being  restored  to  caste.    In  another  case  2 
the  Court  required  "that  the  house  which  the  husband  provides  shall 
be  in  every  respect  fit  for  the  reception  of  a  virtuous  and  respectable 
wife."    The  Court  might  also  require  proper  security  to  be  taken  for  the 
protection  of  the  wife.3 

When  the  party,  against  whom  a  decree  for  restitution  of  Execution  of 
conjugal  rights  has  been  made,  has  had  an  opportunity  Ofdecreo- 
obeying  it,  and  has  wilfully  failed  to  obey  it,  the  decree  may  bo 
enforced  by  his  or  her  imprisonment,4  or  by  the  attachment 
of  his  or  her  property,  or  by  both. 

When  the  attachment  has  remained  in  force  for  one  year,  if  the  decree 
has  not  been  obeyed,  and  the  decree-holder  has  applied  to  have  the  attached 
property  sold,  the  property  may  be  sold,  and  out  of  the  proceeds  the 
Court  may  award  to  the  decree-holder  such  compensation  as  it  thinks 
fit,  and  may  pay  the  balance  (if  any)  to  the  judgment  debtor  on  his  or  her 
application.  Where  the  judgment  debtor  has  obeyed  the  decree,  and 
paid  all  costs  of  executing  the  same,  which  he  or  she  is  bound  to  pay,  or 
if,  at  the  end  of  one  year  from  the  date  of  the  attachment,  no  application 
to  have  the  property  sold  has  been  made  or  granted,  the  attachment 
should  cease.  The  Court  can  refuse  execution  against  the  person,  and  may 
order  periodical  payments  to  the  wife.5 

Where  the  wife  is  within  the  Presidency  towns  of  Calcutta,  Summary 
Madras,  and  Bombay,  the  right  of  the  husband  to  the  custody reme  ies" 
of  his  minor  wife  may  be  enforced  by  an  order  of  the  nature  of 
a  habeas  corpus.® 

at  p.  309;  Chotun  Bebee  v.  Ameer  See  Tekait  Mon  Molini  Jemadai  v. 

Chund  (1866),  6  W.  K  C.  R.   105,  Basanta,    Kumar    Stngh    (1901),  28 

followed  in  Koobur  KJiansama  v.  Jan  Calc,  751,  at  pp.  755,  766 ;  5  0,  W. 

Khansama  (1867),  8  W.  R.  C.  It.  467.  N.  673,  at  pp.  677,  684. 

Of.  Form  19  of  schedule  to  Act  IV.  3  Bnzloor   MuJieem   (Moonshee)    v. 

of  1869.  Shumsoonnissa  Begum  (1867),  11  M. 

1  Patgi    v.    Sheonarain   (1885),    8  I.  A.  551,  at  p.  617 ;  8  W.  R.  P.  C. 

AIL  78.    In  Surjyamoni  Dasi  v.  Kali-  3,  at  p.  16. 

kanta  Das  (1900),  28  Calc.  37,  at  pp.  4  Six  weeks   is  the  limit  of  iin- 

47,  48 ;  5  C.  W.  N.  195,  at  p.  203,  a  prisonment ;  Civil    Procedure    Code 

husband  was  required  to  get  his  wife  (Act  V.  of  1908),  s.  58. 

restored  to  caste  as  a  condition  of  5  Civil  Procedure  Code  (Act  V.  of 

obtaining  a  decree  against  her  for  1908),  Sched.  L,  ord.  xxi.,  rules  32, 

restitution.  33. 

,  *  Jogmdronundini  Dossee  v.  Hurry  *  Criminal  Procedure  Code  (Act  V. 

Doss  G-Jiose  (1879),  5  Calc.  500,  at  p.  of  1898),  s.  491. 
603;  r<X  k'.'Bi'Wy  at  pp.  72,  73, 


SUMMARY  REMEDIES. 


[<3HAP.  II. 


Guardians  and 

Wards  Act, 


Damages. 


There  is  also,  throughout  India,  a  summary  remedy  by  a  magistrate's 
order.1 

Where  the  husband  has  already  had  the  custody  of  his 

.  ..  -.,,-•«,  .  •»   A  -,  •  ,     t 

minor  wife,  and  she  has  left,  or  is  removed  from,  his  custody, 
there  is  also  a  remedy  under  sec.  25  of  the  Guardians  and  Wards 
Act.2 

The  husband  is  also  entitled  to  recover  damages  from  the 
person  harbouring  his  wife  or  enticing  her  away,3  whether  or 
not  for  improper  purposes,  and  to  obtain  an  injunction  against 
such  person  from  interfering  with  his  wife  rejoining  him. 

k£  Every  person  who  receives  a  married  woman  into  his  house,  and 
suffers  her  to  continue  there  after  he  has  received  notice  from  the  husband 
not  to  harbour  her,  is  liable  to  an  action  for  damages,  unless  the  husband 
has,  by  his  cruelty  or  misconduct,  forfeited  his  marital  rights,  or  has  turned 
his  wife  out  of  doors,  or  has,  by  some  insult  or  ill-treatment,  compelled  her 
to  leave  him."  * 

A  suit  for  damages  against  a  person  committing  adultery  with  a  wife 
would  also  apparently  lie.5 

It  is  not  possible  to  lay  down  any  exact  rule  as  to  the  measure  of 
damages  in  these  cases.  The  principles  adopted  in  English  cases  might, 
to  some  extent,  be  applied.  On  the  one  hand,  the  Court  should  consider 
the  loss  of  the  wife's  society,  affection,  services  and  assistance  in  domestic 
atfairs,  and  the  social  injury  (if  any)  which  the  husband  is  likely  to  suffer 
from  the  act  complained  of.  On  the  other  hand,  the  behaviour  of  the 
husband  towards  his  wife  may  be  taken  into  account.  The  capacity  of 
the  defendant  to  pay  damages  is  not  generally  (if  ever)  a  circumstance  for 
consideration.6 


property. 


EIGHTS  OVER  PROPERTY. 

Except  that  in  times  of  pressing  need  he  may  use  his  wife's 
separate  property,7  and  that  he  has  in  certain  cases  a  right  of 


1  Criminal  Procedure  Code  (Act  V. 
of  1898),  ss.  100,  552. 
8  VIII.  of  1890. 

5  See  Hurka  Sliunkur  v.  Raeejee 
Munofiur  (1908),  1  Borr.  353. 

4  Yamuwbai  v.  Narayan  MoresJwar 
Pendse  (1876),  1  Bom.  164,  at  pp. 
174,  175.  See  Surjyamoni  Dasi  v. 
XdHkanta  Das  (1900),  28  Calc.  37, 
at  p.  43  ;  5  C.  W.  N.  195,  at  p.  200  ; 
Loll  Nath  Mmer  v.  Sheoburn  Pandey 
(1873),  20  W.  E.  0.  B.  92, 

6  Soofasun    Bain     v.    Lokewuth 
MuKick  (1S59),  Montriou's  cases  of 


Hindu  law,  p.  619.  Strange  's  "Hindu 
Law,"  vol.  i.  p.  46,  vol.  ii.  p.  41. 
See  contrd,  Macnaghten's  "  Hindu 
Law,"  vol.  i.  p.  61,  and  opinions  of 
Colebrooke  and  Ellis,  Strange's 
"  Hindu  Law,"  vol.  ii.  pp.  40-44, 

e  See  KeUy  v.  Kdty  (1869),  3  B. 
L.  B.  0.  C.  67. 

7  See  Mohima  Chunder  Roy  v. 
Durga  Monee  (1875),  23  W.  B.  0.  B. 
184  ;  Tukaram  v.  Gunaji  (1871),  8 
Bom.  H.  C.  A.  C.  129  ;  "  Mitakshara," 
chap.  ii.  s.  11,  paras.  32,  33;  "Daya- 
bhaga,"  chap.  iv.  s.  1,  paras.  19-25  ; 


CHAP.  XI.] 


PROPERTY. 


inheritance,  a  husband  does  not  by  marriage  acquire  any 
beneficial  interest  in  his  wife's  property.1 

As  to  his  power  to  control  her  disposal  of  property  acquired  by  her 
in  certain  ways,  see  post,  pp.  443,  444. 

A  Hindu  married  woman  is  competent  to  contract,2  but  contract  by 
unless  she  be  an  agent,  either  express  or  implied,  of  her  husband,  ™omLn. 
she  does  not  thereby  bind  him  or  his  property.3    Her  own  pro- 
perty is  liable  for  her  debts.4 

A  woman  is  exempt  from  imprisonment  in  execution  of  a  money 

decree.5 

Where  the  wife  is  living  with  her  husband,  or  is  living  apart  from  Necessaries, 
him  under  such  circumstances  «  as  would  justify  an  order  for  separate 
maintenance,  the  Court  would  presume  an  authority  to  bind  the  husband 
for  necessaries,7  but  such  presumption  can  be  rebutted  by  evidence  that 
the  authority  has  been  revoked. 

A  Hindu  married  woman  can  sue  or  be  sued  in  her  own  name.8  Suit  by  or 

There  is  no  presumption  of  law  that  transactions  which  stand  m  the  n| d  womeru 
name  of  the  wife  are  the  husband's  transactions,9  although  it  may  fre- 
quently happen  that  a  husband  buys  property  in  his  wife's  name. 


"  Vivada  Chmtamoni "  (Tagore's  trans- 
lation), pp.  264-265;  "Vyavahara 
Mayukha,"  chap.  iv.  s.  10,  paras. 
7-10  ;  "  Smriti  Chandrika,"  chap.  is. 
s.  2,  para.  14. 

1  Sooda  Earn  Doss  v.  Jcogul  Kishore 
Goopto  (1875),  24  W.  B.  C.  B.  274 ; 
Mohima  Chunder  Roy  v.  Durga  Monee 
(1875),  23   W.   B.   C.   B.   184.    See 
Ramasami   PadeiyatcU   v.    Virasami 
PadeiyatcU  (1807),  3  Mad.  H.  C.  272, 
at  pp.  278, 279  ;  Reg.  v.  Natha  Kalyan 
(1871),  8  Bom.  H.  0.  Or.  C.  11. 

2  Indian    Contract    Act    (IX.    of 
1872),  s.   11.    The  Hindu  law  per- 
mitted  her  to  contract,  see  Nathvbliai 
Bhailal  v.  Javier  Raiji  (1876),  1  Bom. 
121,  at  p.    123;   Strange's  "Hindu 
Law,"  vol.  i.  p.  276. 

3  Pusi  v.  Mahadeo  Prasad  (1880), 
3  All.  122. 

*  Nahalchand  v.  Bai  Sheva  (1882), 
Bom.  470 ;  Oodey  Singh  (Kooer)  v. 
Phool  Chund  (1873),  5  JST.  W.  P.  197. 
See  Nathubhai,  Bhailal  v.  Javher  Ray* 
(1876),  1  Bom.  121 ;  Oovindji  Khimji 
v  JMmidasNathubhoyttWty,*^™' 
318;  JVorofcwi  v.  Nanka  (1882),  6 
Bom.  473 ;  In  r$  the  petition  of  Radhi 


(1887),  12  Bom  229. 

5  Civil  Procedure  Code  (Act  V.  of 
1908),  s.  56, 

e  Ante,  pp.  68-70. 
7  Virasvami  Chetti  v.  Appasvami 
CUtti  (1863),  1  Mad.  H.  C.  375,  at 
p.  379;  Pus^  v.  Mafiadeo  Prasad 
(1880),  3  All.  122 ;  Nathubhai  Bhai- 
lal  v.  JavJier  Raiji  (1871),  1  Bom. 
121,  at  p.  123  ;  Contract  Act  (IX.  of 
1872),  s.  187. 

s  Bhoyrubchunder  Doss  v.  Madhub* 
chunder  Paramanic  (1863),  1  Hyde, 
281. 

9  Manada  Swndari  Ddbi  v.  Mohan- 
anda  Sarmkar  (1897),  2  C.  W.  N. 
367.    See  Ran  Bijai  Bahadur  Singh 
(Diwan)  v.   Indarpal    Singh   (1899), 
26  I.     A.     227;    26    Calc.    871;    4 
C.   W.   N.   1 ;  Chowdrani  v.  Tariny 
Kanth  LaUry  (1882),  8  Calc.  545; 
11  C.  L.  B.  41  (on  appeal  this  question^ 
did  not  arise,  Dharam  Kant  Lahiri 
Ckowdhry  v.   Kristo  Kumari  Chow* 
dhrani  (1886),  13  I.  A.  70 ;  13  Calc. 
181) ;  Narayaw  v.   Krishna   (1884), 
8  Mad.  214 ;  contrd,  Bindoo  BasUnee 
Debee  v.  Pearee  Mohun  Bose  (1866), 

6  W.  B.  C.  B.  312. 


Power  of 


Debts  of  re- 

married 

widow. 
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Except  so  far  as  she  may  be  entitled  to  maintenance  there- 
out,1 to  a  share  on  partition,2  and  to  rights  of  inheritance,  a 
wife  does  not  by  marriage  acquire  any  interest  in  her  husband's 
property  or  any  voice  in  its  management.3 

A  person  who  marries  a  Hindu  widow  is  not,  merely  by  reason  of  such 
marriage,  liable  for  any  of  the  debts  of  a  prior  deceased  husband  of  such 
widow.4 


suits  between       A  husband  may  sue  his  wife,  and  a  wife  may  sue  her  husband, 
husband  and  ^  respect  of  any  cause  Of  acti0n  in  the  same  way  as  if  they  were 
independent  of  one  another.5 

Theft,  There  is  nothing  in  the  law  to  prevent  a  Hindu  husband  or  wife  from 

being  convicted  of  theft  of  the  property  of  the  other,  but  having  regard 
to  the  authority  which,  when  husband  and  wife  are  living  together,  would 
necessarily  arise  from  the  married  state,  it  would  generally  be  difficult  to 
prove  a  dishonest  intention.  Where  the  wife  is  acting  in  concert  with  her 
paramour  the  intention  would  be  more  obvious,  as  she  would  not  in  that 
case  be  likely  to  suppose  that  she  had  authority  from  her  husband.6 


Maintenance 
of  wife. 


MAINTENANCE. 

A  wife  is  entitled  to  receive  from  her  husband?  food 
raiment,  lodging,  and  provision  for  religious  or  other  duties 
incident  to  the  status  in  life  which  she  occupies.8 

As  to  maintenance  out  of  property  belonging  to  a  joint  family  of  which 
her  husband  is  a  member,  see  $oslt  pp.  78,  79 ;  and  as  to  her  right  t 
a  share  on  partition  in  lieu  of  maintenance,  see  post,  pp.  331—335. 
that  she  may  have  a  right  of   maintenance  against  her 


'fro. 

8  Post,  pp.  331-335. 

3  Sorolah  Dossee  v.  BTiodbun 
Moliun  Neoghy  (1888),  15  Gale.  292, 
at  p,  306.  See  Punna  Bibee  v. 
Itadhn  Kissen  Das  (1903),  31  Calc. 
476 ;  Narbadobai  v.  Mahadeo  Nara- 
yan  (1880),  5  Bom.  99,  at  p.  107. 

*  See  Bom.  Act  VII  of  1866,  s.  4. 
A  different  rule  was,  before  the 
passing  of  that  Act,  applied  by  the 
Courts  iix  the  Mofussil  of  the  Bombay 


1  *  Strange's  "Hindu  Law,"  vol.  ii. 
pp.  59,,  60;  0.  v.  K.  (1794),  2  Mor- 
ley's  "Digest,"  234;  Colebrooke's 
*'  Digest,"  bk.  iv.  chap.  i.  s.  1.  See 
DeoTcoonwur  v.  Umfociwm  Lato  (1810), 


1  Borr.  370,  note,  p.  371. 

6  See    Queen  -  Empress 
(1893),    17   Mad.    401; 
(1870),  5  Mad.  H.  C.  App.  Xxhl 
XLV,  of  1860  (Penal  Code)   s"  w 
illus.  (n)  and  (o).  rf78' 

7  JSidhngapa  v.   fodava  (1878^ 
Bom,  624,  at  p.  628;   S.  Q.  2  Bom 
634;    Macnaghten's  "Hindu  Lav'*' 
vol.  ii.  chap.  ii.  cases  i.-iii. ;  « -^    ' 
bhaga,"   chap.   iv.   s.    1,  parat  gl] 
"  Vyavahara  Mayukha,"  chap  'Xy    '' 
1 ;  Colebrooke's  "  Digest,"  ^  f* 
420-421.  PP' 

8  See    NittoUssorw    Do&see   / 
mutty)  v.  Jogendro    Nauth 
(1878),  5  I.  A.  55,  at  p.  57. 
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estate,1  she  has  no  right  to  bo  maintained  by  her  own  or  by  her  husband's 
relations,2  unless  they  have  property  belonging  to  her  husband  in  their 
hands.3 

Except  where  she  has  been  guilty  of  infidelity,4  a  husband  may  be 
required  to  maintain  his  wife,  even  though  she  cannot  compel  him  to 
restore  her  to  other  conjugal  rights.5 

Although  under  the  Hindu  law  the  right  of  a  wife  to  be  maintained 
by  her  husband  does  not  depend  upon  the  possession  of  any  property 
by  him,6  a  wife  would  gain  nothing  by  a  suit  against  a  penniless  husband, 
and  could  only  force  him  to  maintain  her  by  the  fruits  of  his  labour  by  a 
proceeding  under  the  Criminal  Procedure  Code.7 

As  to  the  right  of  a  wife  to  pledge  her  husband's  credit  for  necessaries, 
see  ante9  p,  75. 

Although  the  husband  may  abandon  Hinduism,  he  cannot  Abandonment 

of  Hinduism. 

thereby  destroy  his  wife's  right  of  maintenance.8 

The  Court  can  award  maintenance  to  a  wife  whose  marriage  has  been  Dissolution  of 
dissolved  under  the  provisions  of  the  "  Native  Converts'  Marriage  Dissolu-  niarmse- 
tion  Act,  1866."  9 

Where  the  husband  is  excluded  from  inheritance  on  the  Husband  dis- 
ground  of  some  disqualification,10  his  wife  is,  if  chaste,  entitled  inheritance. 
to  maintenance  out  of  the  property  to  which  he  would  have 
succeeded  if  he  had  not  been  so  disqualified.11    If  her  sons 
succeed  to  the  inheritance  she  has  the  right  of  a  mother.  w 

A  wife  would  ordinarily  be  entitled  to  maintenance  in  her 
husband's  house,13  but  when  he,  without  excuse,14  refuses  to 
allow  her  to  reside  with  him,15  or  when  she  is  justified  in 


*  Post,  pp.  210,  211.  "  "  Mitakshara,"  chap.   ii.   s,   10, 
8  lyagaru  Soobaroyadoo  v.  lyagaru  paras.  1-4,  15;    "  Dayabliaga,"  chap. 

Sa$Jiama,  Mad.  S.  B.   1856,  p.  22;  v.    para.    19;     "Vyavahara    Mayu- 

Rangayian  v.  Kalyam  Ummall,  Mad.  kha,"    chap.    iv.    s.    17,   para.    12 ; 

S.  B.  1860,  p.  86,  cited  in  1  Norton  Tagore's    "  Vivada  Chintamani,"   p. 

L,  0.  p,  39.  244 ;    "  Smriti  Chandtifca,"  chap,  r, 

3  Mamabai  v.  Tritribak  Oanesh  Deaai  para.  43. 

(1872),  9  Bom*  H.  C.  283.    See  post,  «  See  post,  p.  79. 

p,  79.  18  Silanath   Mook&rjee   v.   Haima- 

4  Post,  p.  78.  butty   Dabee   (Sreemutty)   (1875),   24 

5  See  "  Manu,"  chap.  xi.  para.  189.  W,  B.  C.  B.  377 ;    Virasvami  Chetli 

6  Narbadabai    v.    Mahadeo    Nara-  v.  Appasvami  Chetti  (1863),  1  Mad. 
yan  (1880),  5  Bom.  99,  at  p.   103.  H.  C.  375. 

See    Jayanti    Subbiah    v.     Alamelu  14  Ante,  pp.  68-70. 

Mangamma  (1902),  27  Mad.  45,  at  15  Nitye,  Laha  v.  Soondaree  Dossee 

p.  48.  (1868),   9   W.    B.    C.    B.   475.    See 

7  Post,  p,  98.  Sidlingapa  v.  Midava  (1878),  2  Bom. 
a  See  (186'8),  4  Mad.  H.  C.  App.  iii.  634  ;  Eampriya  v.  Blirigwram  (1815), 

•  Act  XXL  of  1866,  e,  28.  2  Wra.  Macn.  109. 
1°  Post,  pp.  370-373. 
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residing  apart  from  him,1  she  is  entitled  to  separate  main- 
ton  ance.2 

Except  where  there  is  such  refusal  or  justification,  a  wife  cannot  enforce 
an  arrangement  for  separate  maintenance.3 

A  wife  cannot  release  her  right  of  maintenance,  but  an 
airangement  fixing  the  amount  of  her  maintenance  will,  if  fair, 
be  upheld.4 

The  right  of  a  Hindu  female  to  maintenance  is  one  peculiarly  needing 
protection.5 

LOSS  of  right.  A  wife  who  without  just  cause  deserts  her  husband,6  or 
refuses  to  live  with  him,7  or  is  unchaste,8  loses  her  right  of 
maintenance. 

An  unchaste  wife  loses  her  right  of  maintenance,  even  if  it  has  been 
secured  by  a  decree,9  or  by  an  agreement.10 

As  to  right  of  an  unchaste  wife  to  what  is  called  "  starving  maintenance," 
see  post,  p.  83. 

A  wife  does  not  lose  the  right  by  a  mere  loss  of  caste.11 


Maintenance 
of  widow. 


A  widow  who  succeeds  to  no  property  as  heir  to  her  husband, 
is  (whether  she  has  or  has  not  a  son) 13  entitled  to  maintenance 


1  Sitabai  v.  Ramcliandrarao  (1910), 
12    Bom.    L.    R.    373.    See    Gabind 
Pershad  (Lalla)  v.  Doulat  Batti  (1870), 
6  B.  L.  R.  App.  85;  14  W.  R.  C.  R. 
451.    As  to  the  circumstances  which 
justify  her  in  declining  to  live  with 
her  husband,  seo  ante,  pp.  68-70. 

2  Matangini    Dasi    v.      Jogendra 
CJmnder  Mutticlc  (1891),  19  Calc.  84  ; 
Stdhngapa  v.  Stdava  (1878),  2  Bom. 
634. 

3  RajlukJty  Dabee  (8m )  v.  Moot- 
nath  Mookerjee  (1900),  4  C.  W.  JST.  488. 

*  Narbadabai  v.  Mahadeo  Narayan 
(1880),  5  Bom.  99,  at  pp.  104-107. 

5  Ibid.,  at  p.  107 ;  Lakshman  Ram- 
Chandra     Joshz     v.     Satyabhamabai 
(1877),  2  Bom.  494,  at  p.  505;  Com- 
ulmoney  Dossee  v.  Ramnath  Bysack 
(1843),  1  Fulton,  189,  at  p.  203. 

6  Surampalli  JBangraramma  v.  Su- 
rampalU  Brambaze  (1908),   31  Mad. 
338 ;   Vira&vami  Chetti  v.  Appasvamt, 
CJi^ti  (1863),  1  Mad.  H.  C.  375. 

7  Ilafa    Shavatri    v.    Ilata    Nara- 
yanan Ntmbudwi  (1863),  1  Mad.  H.  C. 
372,  at  pp.  373,  374 ;  Kullyanessuree 
Debee  v.  Duwrkanatb  $wmah  Chat- 


terjee  (1866),  6  W.  R.  C.  R.  116. 
She  does  not  lose  the  right  when  she 
leaves  him  by  his  consent.  Nilye 
Laha  v.  Soondaree  Dossee  (1868),  9 
W.  R.  0.  R  475, 

8  See    Pirthee    Singh    (Rajah)    v. 
Raj  Kower  (Ranee)  (1873),  I.  A.  Sup., 
vol.  203,  at  p.  210;    12  B.  L.  R. 
238,  at  p.  247 ;   20  W.  R.  C.  R.  21, 
at  p.   24;    Ilata  Shavatri  v.    Ilata, 
Narayanan  Namludin  (1863),  1  Mad. 
H.    C.    372;     Kan&asami  Ptllai   v. 
Murugammal  (1898),  19  Mad  6. 

9  Nubo  Gopal  Roy  v.  Amnt  Moyee 
Dossee  (1875),  24  W.  R.  C.  R.  428. 
See  post,  pp.  89,91.  The  decree  cannot 
be  altered  m  execution.  There  must  be 
a  fresh  suit.    Ranmalsangji  JShagwa- 
tsangji  (Mdhamna  Shri)  v.  Kundan 
Kuwar  (Baitihri)  (1902),  26  Bom.  707. 

10  See    Nagamma    v.     Virabhadra 
(1894),  17  Mad.  392. 

11  Act  XXI.   of  1850.    Queen  v. 
Marimuttu  (1881),  4  Mad.  243. 

12  8Mb  Dayee  v.  Do&rga  Pershad 
(1872),    4    JSF.    W.    P.    63;     Brinda 
Chouidhratn  v.   RadUca   Chowdhrain 
(1885),  11  Calc,  492,  at  p.  494. 
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out  of  the  whole l  of  the  property  in  which  hor  husband  was 
interested  as  owner  2  or  coparcener  3  at  the  time  of  his  death, 
or  in  which  he  would  have  been  so  interested  if  he  had  not 
bgen  disabled  from  inheritance,  or  from  being  a  coparcener,4 
whether  she  have  property  of  her  own  or  not.5 

A  suit  for  partition,  subsequent  to  the  widow's  suit  for  maintenance, 
will  not  affect  her  right  against  the  whole  property.0  When  she  has  not 
brought  such  suit  her  maintenance  will  be  payable  out  of  the  property 
allotted  to  the  branch  of  the  family  to  which  she  belongs,7 

This  applies  to  impartible  property.8 

A  widow  is  not  entitled  to  maintenance  out  of  property  belonging  to 
her  husband  which  had  become  forfeited  to  Government  on  his  conviction 
for  rebellion,9  but  her  right  would  be  unaffected  by  a  confiscation  on 
account  of  the  rebellion  of  her  sons,  or  other  heirs  of  her  husband,10 

A  mother  is  entitled  to  be  maintained  by  her  son,  and  after  Right  against 

relations  of 

husband. 


1  Subbarayulu   Chetty   v.    Kamala* 
valhthayaramma  (1911),  35  Mad.  147. 

2  Brinda    Chowdhra^n   v.    Radhica 

Chowdhrain  (1885),  11  Calc.  492,  at     Sheo  Koonwer  (Mussumat)  (1866),  1 


4  N.  W.  P.  63;  Lalti  Kuar  (Mu- 
sammat)  v.  Qanga  Bishen  (1875),  7 
N.  W.  P.  261  ,•  MeJierban  Singh  v. 


p.  494 ;  Narbadabaiv.  Mahadeo  Nara~ 
yan  (1880),  5  Bom.  99,  at  p.  106 ; 
Bhagabati  Dasi  (Srimati)  v.  Kanailal 
Hitter  (1872),  8  B.  L.  B.  225.  As 
to  her  maintenance  out  of  property 
which  has  been  divested  on  adoption, 
see  Dhurm  Das  Pandey  v.  Shama- 
soondri  Dibiah  (1843),  3  M.  I.  A.  229, 
at  p.  243;  6  W.  B.  P.  C.  43,  at 
p.  45. 

3  Golab  Koonwur  (Mussumat)  v. 
Collector  of  Benares  (1847),  4  M.  I.  A. 
246,  at  p.  258 ;  7  W.  B.  P.  C.  47,  at 
p.  51 ;  Dem  Persad  v.  Gunwanh  Koer 
(1895),  22  Calc.  410 ;  Becha  v.  Moth- 
ina  (1900),  23  All.  86 ;  Savitribai  v. 
Luximibai  (1878),  2  Bom.  573,  at  p. 
582,  and  cases  there  cited;  Jayanti 
Subbiah  v.  Alamelu  Mangamma 
(1902),  27  Mad.  45;  Adhibai  v. 
Curtandas  Nathu  (1886),  11  Bom. 
199;  Manjappa  Hegade  v.  Lakshmi 
(1890),  15  Bom.  234;  Jankibai  v. 
Shnnivas  Ganesh  (1913),  38  Bom. 
120 ;  15  Bom.  L.  B.  853 ;  Vwalatchi 
Ammal  v.  Annasamy  Sastry  (1870), 
5  Mad.  H.  C.  150;  Subbramania 
Mudaliar  v.  Kaliani  Ammal  (1873), 
7  Mad.  H.  C.  226;  Amnt  (Bai)  v. 
Manik  (Bai)  (1875),  12  Bom.  H.  C. 
79  j  Ramabai  v.  Trimbak  Ganesh 
Desai,  (1372),  9  Bom.  H.  C.  283; 
>  Dqorga  Pershad  (1872), 


Agra.  106;  Sheo  Dyal  Tewaree  v. 
Judoonath  Tewaree  (1868),  9  W.  B. 
C.  B.  61,  at  p.  67;  Hema  Kooeree 
(Mussamut)  v.  Ajoodhya  Pershad 
(1875),  24  W.  B.  C-  B.  474.  This 
rule  applies  to  Khoja  Mahomedans, 
JRashtd  Karmali  v.  SJierbanoo  (1904), 
29  Bom.  85. 

4  "  Mitakshara,"   chap.   ii.   s.    10, 
para.    5 ;     "  Dayabhaga,"    chap.    v. 
paras.    11,    14-16;     "Srnriti    Chan- 
drika,"  chap.  v.  paras.  10-14,  20. 

5  Lingayya  v.  Kanalcamma  (1913), 
38  Mad,  153,  differing  from  Ratnawali 
Koer   v.    Manjhan    Koer    (1906),    4 
C.  L.  J.  74. 

6  Subbarayulu   Chetty  v.    Kamala* 
vallithayaramma  (1911),  35  Mad.  147. 

7  Haridas  Lalji  v.  Narotam  Baghavji 
(1911),  14  Bom.  L.  B.  237. 

8  Stvananja  Perumal  Sethuroyer  v, 
Meenakshi   Ammal   (1870),    5   Mad. 
H.  C.  377. 

9  Gunga  Baee  v.   Hogg  (1867),  2 
Ind.  Jnr.  N.  S.  124. 

10  Golab    Koonwur  (Mussumut)  v. 
Collector  of  Benares  (1847),  4  M.  1  A. 
246 ;    7  W.  B.  P.  C   47 ;    explained 
in    Gunga  Baee   v.    Hogg   (1867),   2 
Ind.  Jur.  N.  S.  124 ;    and  in  Adhi- 
ranee  Narain  Coomary  v.  Shona  Malee 
Pat  Mahadai  (1876),  1  Calc.  365,  at 
pp.  373,  374. 
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his  death  out  of  his  property,1  but  with  that  exception,  and 
also  with  the  exception  that  a  daughter-in-law  may  enforce  a 
right  to  maintenance  against  the  property  of  her  father-in-law 
after  his  death,2  a  widow  has  no  legal  right  of  maintenance 
against  any  of  the  relatives  of  her  husband,  unless  they  are  in 
possession  of  property  which  belonged  to  her  husband,  or  in 
which  he  was  a  coparcener,3 

The  sale  of  ancestral  property  which  would  have  bound  her  husband 
if  alive,  does  not  give  a  right  against  a  father-in-law  or  other  coparcener 
for  maintenance,4 

As  to  her  rights  to  a  share  on  a  partition  between  her  sons  or  grandsons, 
see  post,  pp.  333-335. 

Although  an  heir  or  other  person  in  possession  of  property  may  be 
liable  to  a  widow  for  her  maintenance,  he  is  not  liable  to  other  persons 
on  contracts  made  by  her,  even  on  account  of  her  maintenance.5 

A  widow  is  ordinarily  entitled  to  reside  in  her  husband's 
wtow'          family  dwelling-housed 

She  cannot  be  ousted,7  except  by  a  purchaser  who  has  bought  under 
a  decree  which  binds  her,  or  to  whom  the  property  has  been  sold  for  the 
purpose  of  satisfying  claims  which  are  paramount  to  her  right  of  main- 
tenance,8 such  as  for  debts  incurred  for  the  benefit,  or  on  account  "of  the 

1  Subbarayana  v.  Subbak&a  (1884),  Timmappa  BJmt  v.   Parmeshriamma 

8  Mad.   236;    "Maxra,"   chap.  vm.  (1868),   5  Bom.   H.    C.  A.   C.    130, 

para.  389  ;       Sircar's     "  Vyavastha  whore  Gibbs,  J.,  said  (p.  132),  "  Every 

Darpana,"   2nd  ed.,   pp.    375,   376.  Hindu  widow,  whether  her  husband 

She  has  no  such  right  against  her  was  divided  from  the  family  or  not, 

step-son     or    step-grandson.     Daya  is  entitled,  when  in  needy  circum- 

(Bai)  v.  Natha   Govindlal   (1885),  9  stances,  to  claim  from  her  husband's 

Bom.  279.    See  Saimtnbin  v.  Luximi-  relatives." 

btn  (1878),  2  Bom.  573,  at  pp.  582,  *  Ganga,  Bai  v.  Sita  Ham  (1876), 

583.  1  All.  170,  at  p.  177. 

8  Post,  pp.  210,211.  5  JRamasamy   Aiyan   v.    Minakshi 

3  Ganga  Bai  v.  Sita  Ram  (1876),  1  Ammal  (1865),  2  Mad.  H.  C.  409. 

All.   170,  at  pp.   174-177 ;    Khetra-  6  Venkatammal  v.  Andyappa  GJietti 

warn  Dasi  v.  KasUnath  Das  (1868),  (1882),  6  Mad.   130 ;    Devkore  (Bai) 

2  B.  L.  A.  C.  15,  at  p.  35 ;    S.  C.  v.  Savmuklvram  (1888),  13  Bom.  101. 

Kasheenath    Das    v.     Khetturmonee  7  DakuJchram     MahasuJchram     y. 

Dossee  (1868),  9  W.  B.  C.  K  413,  at  LaUubhai  MoticTiand  (1883),  7  Bom. 

p.  422  ;  Ramabai  v.  Trimbak  Ganesh  282  ;    Venkatammal     v.     Andyappa 

Desai  (1872),   9  Bom.   H.   C.   283 ;  Chetti  (1882),  6  Mad.  130 ;    Gauri  v. 

VisalatcU  Ammal  v.  Annasamy  Sastry  Chandramani    (1876),    1    All.    262  ; 

(1870),  5  Mad.  H.  C.  150 ;  Sawtribai  Talemand  Singh  v.  Rukmina  (1880), 

v.  Luximtbai  (1878),  2  Bom.   573 ;  3  All.  353.    See  Parvati  v.  Kisansing 

Ayaji  GUwtaman  Devdhar  v.  Ganga-  (1882),  6  Bom.  567. 

aai  (1878),  2  Bom.   632 ;    Kalu  v.  8  Jayanti    Subtidh     v.     Alamdu 

KabMai  (1882),  7  Bom.  127 ;  Kanku  Mangamma    (1902),    27    Mad.    45 ; 

(Bai)  v.  Jvfov  (Bai)  (1883),  8  Bom.  Manilal   v.    Tara    (Bai)    (1892),    17 

15;    Daga'(B0S)  v.  Natfa  Govindlal  Bom.  398.    See  Mohun  Geer  v.  Tota 

(1885),  9  Bom.  279,    See,  however,  (Mussumat)  (1872),  4  N.  W.  P.  153 ; 
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necessities  of  the  family,1  or  perhaps  when  another  suitable  residence  is 
found  for  her.2 

"  The  right  of  residence  of  Hindu  females  is  ordinarily  referable  to  the 
family  house,  and  a  purchaser  may  be  presumed  to  have  notice  of  that 
fact."  s 

This  right  of  the  widow  is  personal  to  her,  and  cannot  be  attached  in 
execution  of  a  decree.4 

An  adult  widow  5  is  not  bound  to  reside  with  the  relatives  of 
her  husband,  and  she  does  not  forfeit  her  right  to  property  or 
maintenance  merely  on  account  of  her  residing  with  her  own 
family,  or  leaving  her  husband's  residence  from  any  other 
cause  than  for  unchaste  or  improper  purposes.6 

Where  the  husband  has  expressly  directed  that  his  wife's  maintenance 
should  be  contmgent  on  her  residing  in  the  family  residence  with  his 
relatives,7  she  would  only  be  entitled  to  maintenance  if  she  resided  in  the 


Bfakam  Das  v.  Pura  (1879),  2  All. 
141 ;  Yamnabai  v.  Nanabhai  (1910), 
12  Bom.  L.  R.  1075. 

1  Ramanadan  v.  Rangammal  (1888), 
12  Mad.  260  ;  Yamnaba^  v.  Nanabhai 
(1910),  12  Bom.  L.  R.  1075 ;  Kisandas 
v.  Rangulmi  (1908),  9  Bom.  L.  R.  382. 

a  Mangala  Debi  v.  Dinanath  Bose 
(1869),  4  B.  L.  R.  0.  C.  72 ;  12  W. 
R.  0.  J.  35. 

3  Ramanadan  v.  Rangammal  (1888), 
12  MadC  260,  at  p.  270  ;  Yamnabal  v. 
Nanabhai  (1910),  3  Bom.  L  R.  1075, 
at  p.  1079. 

*  Salakshi  v.   Lakshmayee   (1908), 
31  Mad.  500. 

5  As  to  a  minor  widow,  see  ante, 
p.  66. 

•  Pirthee    Singh    (Rajah)    v.    Raj 
Rower  (Ranee)    (1873),   L   A.    Sup., 
voL  203 ;    12  B.  L.  R   238 ,-   20  W. 
R.  0.  R.  21 ;  Narayanrao  Ramchandra 
Pawtv.  Ramabai  (1879),  6  I.  A.  114, 
at  p.  119 ;    3  Bom.  415,  at  p.  421 ; 
Kasturbai    v.    Shivajtram    DevJcurna 
(1879),  3  Bom.   372  (differing  from 
Rango   Vinayak  Dev.  v.    Yamunabai 
(1878),    3    Bom.    44);      SurampalU 
Bangaramma  v.  SurampalU  Brambaze 
(1908),    31    Mad.    338;      Cossinavt 
Bysack  v.  Hurro&ondry  Dossee  (1819), 
Mortey's   "Digest,"   vol.  ii.   p.  198; 
Nocfcon,  85;  -S.  0.  on  appeal  (1826), 
fccai'fc  ^yyavastha  Darpana,"  2nd 

Oonsidera- 


tions  of  Hindu  Law,"  p.  93  ;  Clarke, 
91 ;  Montnou's  cases,  445  ;  Mokhada 
Dossee  v.  Nundo  Latt  Haldar  (1901), 
28  Cale.  278,  at  p.  287 ;  5  C.  W.  K. 
297,  at  p.  299 ;  Siddeswry  Dassee  v. 
Janardan  Sarkar  (1902),  29  Calo.  557  ; 
6  C.  W.  JNT.  530  (a  case  of  a  widowed 
daughter-in-law) ;  Koodee  MoneeDebea 
v.  Tarra  Chand  CJmck&fbuUy  (1865), 
2  W.  R.  C.  R.  134  (ditto) ;  QoJcibai 
v.  Lakhmidas  Khimji  (1890),  14  Bom. 
490  ;  Vt&alatchi  Ammal  v.  Annasamy 
Sastnj  (1870),  5  Mad.  H.  C.  150; 
Akollya  Bhai  Delia  v.  Luckhee  Monee 
Debia  (1866),  6  W.  R.  C.  R.  37; 
ChandrdbhagabJuti  v.  Kashinath  Vzthal 
(1866),  2  Bom.  H.  C.  341,  2nd  ed., 
323  ;  Jadumani  Dasi  v.  Kheytramohan 
Shil  (1854),  Sircar's  "  Vyavastha  Bar- 
pana,"  2nd  ed.,  p.  384 ;  Shumo  Moyee 
Dassee  v.  Goyal  Loll  !>&$$  (1863), 
Marshall,  497;  Uwrft  Koweree  v. 
Kidernath  Ohose  (1868),  3  Agra.  H. 
C.  182  ;  Parvatibai  v.  Chatru  (1911), 
13  Bom.  L.  R.  1023.  In  RagJiuwda 
(Sri)  v.  Brozo  Kishoro  (Sri)  (1876),  3 
L  A.  154,  at  p.  191 ;  1  Mad.  69,  at 
p.  81,  the  Judicial  Committee  said 
that  it  is  in  the  husband's  family  that 
in  strict  contemplation  of  law  the 
widow  ought  to  reside. 

7  Mul$i  Bhatehankar  v.  Bai  Ujam 
(1888),  13  Bom.  218;  Oirianna 
Murkundi  Naik  v.  Honama  (1890), 
15  Bom.  236.  See  Shurno  Moyee 
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tOSS  Ofl  RIGHT. 


[CHAP,  n. 


house  in  which  her  husband  required  her  to  be  maintained,  or  if  she  from 
just  cause  abstained  from  residing  in  that  house,* 

Where  the  family  property  is  so  small  that  the  family  cannot  bear 
the  strain  of  supporting  the  \vidow  in  a  separate  lodging,  though  it  might 
be  able  to  provide  her  with  food  in  the  family  house,  a  Court  might  well 
in  the  exercise  of  its  discretion  refuse  separate  maintenance,2  or,  at  any 
rate*  in  fixing  the  maintenance  might  decline  to  allow  any  amount  on 
account  of  the  expenses  of  a  residence,3 

By  remarriage  a  \vidow  loses  her  right  to  maintenance  out 
of  her  husband's  estate.4 

right,  A  widow  by  unchastity  forfeits  her  right  of  maintenance,5 
even  if  such  maintenance  has  been  secured  by  agreement  6 
or  decree ; 7  but  where  the  maintenance  has  been  given  by  a 
will  it  is  not  forfeited  unless  there  be  an  express  provision  in 
the  will8 

Where  the  agreement  for  maintenance  is  made  by  way  of  compromise 
o!  a  claim  for  something  more  than  maintenance,  unchastity  would  not, 
in  the  absence  of  express  provision,  destroy  the  right  to  maintenance.9 


v,  Oopal  Loll  Doss  (1863), 
Marshall,  497  ;  Pirthce  Singh  (Rajah) 
v.  Itaj  Kower  (Ranee)  (1873),  I.  A, 
Sup.  Vol.  203,  at  p.  210  ;  12  B.  L,  R. 
238,  at  p.  247 ;  20  W.  R,  C.  R.  21, 
at  p.  24 ;  Narayanrao-  Kamchandra 
Pant  v.  Ramabai  (1879),  6  I.  A.  114, 
at  p.  119 ;  3  Bom.  415,  at  p.  421 ; 
Ookibai  v.  Labhmidas  Khimji  (1890), 
14  Bom.  490,  at  pp.  496, 497  ;  Sircar's 
"Vyavastha  Darpana,"  2nd  ed., 
p.  370. 

1  As  to  "just  cause,"  see  Promotha- 
wfith  Itoit  v,  Nagendrabala  Chaudhrani 
(1908),  12  C.  W.  N.  808. 

2  Kftfihrhai  v  SJiivajiram  Devkurna 
HS79),    3    Bom.    372,    at    p.    376; 
Godavanlni  v.  Sagunabai  (1896),  22 
Bom.  52. 

3  Sec  RamcTiandra   Vishnu  Bapat 
v.  Sagunabai  (1879),  4  Bom.  261. 

4  Hindu  Widows'  Remarriage  Act 
(XV.  of  1856),  s.  2,  $0$,  pp.  369,  370. 

5  Nagamma  v.    Virabhadra  (1894), 
17  Mad.  392 ;    Valu  v.  Qanga  (1882), 
7  Bom.    84;     Vishnu  Shambhog  v. 
Mmjammt,    (1884),    9    Bom,    108; 
Roma    .Nath    v.     Jtajonimoni    Dasi 
(1890),  17  Calc.  674 ;   DauUa  Kuan 
v.  Meg&u  Tiw&ri  (J893),  15  All.  382  ; 
FuafatcM  Ammal  T,  Anmsamy  Sastry 


(1870),  5  Mad.  H.  C.  150,  at  p.  160  ; 
Moniram  Kolita  v.  Kerry  Kohtany 
(1880),  7  I.  A.  115,  at  p.  151 ;  5  Calc. 
776,  at  p.  786 ;  6  C.  L.  R.  322,  at 
p.  330 ;  Kery  Kolitany  v.  Moneeram 
Kolita  (1873),  13  B.  L.  R.  1,  at 
pp.  72,  73 ;  19  W.  B.  C.  R.  367,  at 
p.  405;  MuMammal  v.  KamaJcshy 
Ammal  (1865),  2  Mad.  H.  C.  337; 
Sinthayee  v.  Thanakapitdayen  (1868), 
4  Mad.  H.  C.  183,  at  185 ;  Bussunt 
Koomaree  (Maharanee)  v.  Kummul 
Koomaree  (Maharanee)  (1843),  7  Ben. 
Sel.  R.  144,  new  edition,  168 ;  Mac- 
naghten's  "Hindu  Law,"  vol.  ii. 
chap,  ii,  case  5,  pp.  112,  113; 
Strange's  "  Hindu  Law,"  vol.  i  p.  172, 
vol.  ii  p.  310 ;  "  Mitakshara,"  chap.  ii. 
s.  1,  para.  7 ;  "  Dayabhaga,"  chap.  xi. 
s.  1,  para.  48. 

c  Nagamma  v.  Virabhadra  (1894), 
17  Mad.  392 ;  Sathyabhama  v.  Kesava* 
charya  (1915),  39  Mad.  658. 

7  Vishnu  Shambhog  v.  Manjamma 
(1884),  9  Bom.  108;    Daulta  Kuari 
v.  Meghu  Tiwari  (1893),  15  All.  382  ; 
see  post,  p.  91. 

8  Parami  v.  Mahadew  (1909),  34 
Bom.  278 ;  13  Bomf  L.  R.  196. 

9  Bhup  Singh  v.  Lachman  Kunwar 
(1904),  26  All  32L 


CHAP.   II.]  «,S'£AkVlNc;  MAINTBKANCE/1  SB 

It  is  unsettled  whether  an  unchaste  wife  or  widow,  on  returning  to  a  "  Starving 
moral  life,  is  entitled  to  what  is  called  "starving  maintenance,"  that  is*nainten.° 
to  say,  just  sufficient  food  to  keep  her  alive.    It  is  submitted  that  she  is  anc<?v" 
so  entitled.    In  Honamma  v.  Timannahhat  *  the  Bombay  High  Court 
allowed  the  right,  but  it  was  disallowed  by  the  same  Court  in  Valu  v.  Ganga* 
In  a  recent  Bombay  case,  the  following  was  said,  "  The  general  rule  to  be 
gathered  f roln  '  the  texts '  is  that  a  Hindu  wife  cannot  be  absolutely 
abandoned  by  her  husband.    If  she  is  living  an  unchaste  life,  he  is  bound 
to  keep  her  in  the  house  under  restraint,  and  provide  her  with  food  and 
raiment  just  sufficient  to  support  life ;   she  is  not  entitled  to  any  other    ' 
right.    If,  however,  she  repents,  returns  to  purity  and  performs  expiatory 
rites,  she  becomes  entitled  to  all  conjugal  and  social  rights,  unless  her 
adultery  was  with  a  man  of  lower  caste,  in  which  case,  after  expiation,  she 
can  claim  no  more  than  bare  maintenance  and  residence."  3    The  Madras 
High  Court  4  has  held  that  there  is  such  right.     In  an  earlier  case  5  the 
same  Court  considered  the  question  unsettled.    In  Romtmatli  v.  fiajoni- 
moni  Dasi  e  the  Bengal  High  Court  was  inclined  to  allow  the  right.     Earlier 
authority  is  in  favour  of  the  right.?    It  is  submitted  that  the  better  view 
is  that  the  right  should  be  allowed. 

She  ia  not  entitled  even  to  "  starving  maintenance,"  so  long  as  she 
persists  in  a  vicious  life,8  but  it  has  been  held  that  where  "starving 
maintenance  "  has  been  allotted  to  her  by  decree,  subsequent  unchastity 
does  not  destroy  the  right.9 

Mere  loss  of  caste  does  not  involve  a  loss  of  a  right  of  maintenance.10 

Where  there  is  property  liable  for  the  maintenance  of  a  Burden  of 
widow,  it  lies  upon  the  parties  resisting  the  claim  to  separate  proof' 
maintenance  to  show  that  the  circumstances  are  such  as  to 
disentitle  the  widow  thereto.11 

For  example,  they  may  show  that  she  resides  separately  from  her 
husband's  family  for  immoral  purposes,12  or  that  the  family  property  is 

1  (1877),  1  Bom.  559,  8  Kandasctmi  Pillai  v.  Murugammal 

2  (1882),  7  Bom.  84.  (1895),    19   Mad.    6 ;     Romanath   v. 
8  Parami  v.  Mahadevi  (1909),    34     Rajonimoni  Dasi  (1890),  17  Calc.  674, 

Bom.  273,  at  p.  283  ;  12  Bom.  L.  R.  at  p.  679 ;  Dautia  Knari  v.  Megku 

196,  at  p.  200.  Tiwari  (1893),  15  All.  382 ;  DeU&aran 

4  Sathyab'hama  v.  Kesavacharya  Shukul  v.  Doulata  Shuklain  (1916),  39 

(1915),  39  Mad  658  ;  conM  Nagamma  All.  234;  Muttammal  v.  Kamalcsby 

v.  Virabhadra  (1894),  17  Mad.  392.  Ammal(lBG5),  2  Mad.  H.  C.  337;  see, 

6  VisalatcU  Ammal  v.  Annasamy  however,  Parami  v.  Mahadevi  (1909), 

Sastry  (1870),  5  Mad.  H.  0.  ISO.  34  Bom.  278  ;  12  Bom.  L.  B.  196. 

6  (1890),  17  Calc.  674,  at  p.  679.  9  Honamma  v.  Timannabhat  (1877), 

7  Steele,  para.  xxv.  (new  edition),  1  Bom.  559. 

p.  36 ;  Strange's  "  Hindu  Law,"  vol.  i.  10  Act  XXI.  of  1850.    See  Queen  v. 

pp.  172,  175,  vol.  li.  p.  39  ;    "  Vya-  Manmuttu  (1881),  4  Mad.  243. 

vahara   Mayukha,"   chap.    iv.    s.    8,  u  See  Saboo  Sidick  (Haji)  v.Ayeslia* 

para.  9 ;  "  Mitakahara,"  chap  ii.  s.  1,  lai  (1903),  30  I.  A.  127 ;    27  Bom. 

paras.  37,  38 ;  Colebrooke's  "  Digest,"  485  ;  7  C.  W.  N  665 ;  5  Bom.  L.  B.  475. 

vol.  ii.   pp.  423-425.    See  Norton's  12  Kasturlaiv.ShiwjiramDevkurn& 

"  Leading  Cases,"  vol.  i  p.  37.  (1879),  3  Bom.  372,  at  p.  381, 
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Loss  of 
mamtert 
by  trans 
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Gift  or  will 


so  small  as  not  reasonably  to  admit  of  an  allotment  to  her  of  a  separate 
maintenance,  or  that  she  has  other  means  of  maintenance.1 

A  wife  or  widow  cannot  transfer  her  rights  to  maintenance.2 

It  has  been  said  that  maintenance  which  has  been  fixed  by  agreement 
or  decree  may  be  transferable,3  but  it  is  submitted  that  the  terms  of  s.  6  (d) 
of  the  Transfer  of  Property  Act  (IV.  of  1882)  prevent  such  transfer. 

There  is,  it  is  submitted,  no  reason  why  arrears  of  maintenance  should 
not  be  transferable.4 

A  right  to  future  maintenance,5  or  an  interest  in  the  income  of  immov- 
able property  assigned  by  way  of  maintenance,6  cannot  be  attached  in 
execution  of  a  decree,  but  there  is  nothing  to  prevent  the  attachment  of 
arrears  of  maintenance.7 

Unless  their  rights  are  secured  by  an  arrangement  or  by 
decree,8  it  is  submitted  that  a  Hindu  can  by  a  transfer  for 
consideration  dispose  of  his  property  so  as  to  deprive  his  wife 
or  such  other  person  whom  he  is  legally  bound  to  maintain  9 
of  any  right  of  maintenance  against  the  property  so  disposed 
of,10  except  where  such  transfer  is  made  with  the  intention  of 
defeating  the  right,  and  the  transferee  has  notice  of  such 
intention.1* 

As  to  an  alienation  pending  suit,  see  post,  p.  93. 

Provided  he  leaves  sufficient  property  for  the  maintenance 
of  his  widow  and  those  whom  by  law  he  is  legally  bound  to 


1  See  QoMai  v.  LaJchmidas  KMmji 
(1890),  14  Bom.  490,  at  p.  496. 

2  See  Narbaddbai  v.  MaTiadeo  Nara- 
yan  (1880),  5  Bom  99,  at  pp.  103, 104. 

3  Annapurni    Nachiar    (Ram)    v. 
Swaminatha  Ohettiar  (1910),  34  Mad. 
7,  at  p.  9. 

4  See  Eyidoori  VenkataramamaTi  v. 
Venkatachainulu  (1909),  33  Mad.  80. 

5  Civil    Procedure    Code    (V.    of 
1908),  s.  60. 

6  Gulab  Kuar  v.  Bawidhar  (1893), 
15  All.  371. 

7  Ibid.    See  A.  P.  Rajzrav  Chandra* 
rao  v.  Nanarav  Krishna  Jahagirdar 
(1887),  11  Bom.  528 ;  Asad  All  Mol- 
Uh  y.  Haidar  Ati  (1910),  38  Calc.  13. 

8  Kv&oda  Prosad  CTiatt&rjee  v.  Ja- 
gesfar  Ko&r  (1899),  27  Calc.  194.    See 
post,  p.  91. 


9  As  where  the  right  is  to  be  main- 
tained from   coparcenary   property, 
Jayanti  SubUali  v.    Alamelu   Man- 
gamma  (1902),  27  Mad.  45,  at  p.  49. 

10  See  Sorolah  Dossez  v.  Bhodbun 
MoJmn  Neoghy  (1888),  15  Calc.  292, 
at  p.  306  ;  Lalcshman  Ramcliandra  v. 
Sarasvatibai  (1875),  12  Bom.  H,  C. 
69 ;  Ram  Kunwar  v.  Ram  Dai  (1900), 
22  All.  326;    Venkatammal  v.  An- 
dyappa  Chetti  (1882),  6  Mad.   130; 
BhaffiratU  v.  Anantha  Ghana  (1893), 
17  Mad.  268. 

11  Imam  v.   Balamma  (1889),   12 
Mad.  334 ;  3ehanlalji  v,  Rajbai  (Bui) 
(1898),    23    Bom.    342;     LaJcsJman 
RamcJiandra  Jo$M  v.  SatyabJiamabai 
(1877),  2  Bom.  494,  at  p.  516.    Of. 
Transfer  of  Property  Act  (IV.  of  1882), 
s.  39,  potf,  pp.  90,  91. 
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support,  but  not  otherwise,1  a  Hindu  can  dispose  of  his  property 
by  gift  or  will,  so  as  to  free  it  from  claims  to  maintenance.2 

He  cannot  by  will  exclude  her  right  of  maintenance,3  and  he  cannot 
by  disposing  of  the  whole  of  his  property  by  will 4  or  gift 5  deprive  his  widow 
of  her  right  to  be  maintained  out  of  such  property. 

A  concubine,  who  has  been  kept  by  a  Hindu  up  to  the  time  Maintenance 
of  his  death,  is  entitled  to  maintenance  6  from  the  property  °  °°ncu  m 
(whether  ancestral  or  self-acquired)  of  her  deceased  paramour, 
whether  she  have  children  or  not,?  but  loses  the  right  by 
incontinence.8 

A  woman  with  whom  a,  Hindu  has  only  had  casual  intercourse,9  or  one 
with  whom  he  has  carried  on  an  adulterous  intrigue,10  acquires  no  such 
right. 

A  discarded  concubine  has  no  right  of  maintenance  against  her  para- 
mour, or  his  estate.11 

The  right  to  maintenance  cannot  be  enforced  where 

0 


means  of 
•  support. 


1  Jamna  v.  Machal  Sahu  (1879), 
2  All.  315;  Narbadabai  v.  Makadeo 
Narayan  (1880),  5  Bom.  99,  at  pp. 
106,  108. 

a  Debendra  Coomar  Eoy  Cbowfthry 
v,  Brojendra  Coomar  Eoy  Chowdfary 
(1890),  17  Calc.  886;  Bhoobunmoyee 
Debia  Chowdhrain  v.  Ramkishore 
Acharj  Chowdhry,  Ben.  S.  D.  A., 
1860,  p.  485,  at  p.  489 ;  Sorolah 
Dossee  v.  Bhoobun  Mohun  Neoghy 
(1888),  15  Calc.  292,  at  p.  306.  See 
Razabai  v.  Sadu  (1871),  8  Bom. 
H.  0.  A.  C.  J.  98 ;  Lakslimi  v. 
Subramanya  (1889),  12  Mad.  490,  at 
p.  494;  answers  of  law  officers  in 
Mulraz  Lachmia  v.  Chalekany  Ven- 
cata  Rama  Jaganadha  Row  (1838), 
2  M.  I.  A.  54,  at  p.  57.  The  widow's 
claim  to  maintenance  cannot  be  de- 
feated merely  by  implication*  Joytara 
v.  RamTiari  Sirdar  (1884),  10  Calc.  638; 
Comulmony  DOQSB&  v.  Rammanath 
Bysack  (1843),  1  Fulton,  189,  at  p.  193. 
See  Act  XXI.  of  1870,  s.  3. 

8  See  Promotfia  NatJi  Roy  v.  Nagen- 
drabala  ChaudJirani  (1908),  12  C.  W.  N. 
808. 

*  Narbadabai  v.  MaJtadeo  Narayan 
(1880),  5  Bom.  99 ;  Jamna  v.  Machul 
JSaifw  ,(1879),  2  All.  315;  Sorolah 
Dwea  -y.  Bhoobun  Mo7w,n  Neogty 
(18183),  15  Calc.  292,  at  p.  306; 


v.  BJiagwantrao  (1900), 
2  Bom.  L.  R.  1082  ;  Becha  T.  Mothina 
(1900),  23  All.  86. 

*  See  Act  IV.  of  1882  (Transfer  of 
Property),  s.  39,  post,  pp.  90,  91. 

*  Ningareddi  v.  Lakshmawa  (1901), 
26  Bom.   163  ;  3  Bom.  L.   R.   647  ; 
Ramanarasu  v.  Buchamma  (1899),  23 
Mad.  282,  at  p  291. 

7  Yashvantrav  v.  Kashibai  (1887), 
12    Bom.    26  ;    Khemkor   v.    Umia- 
sJiankar  Rantfihor  (1873),    10   Bom. 
H.  C.  381  ;  Vrandavandas  Ramdas  v. 
Yamundbai  (1875),   12  Bom.  H.  C. 
229;  Maenaghten's    "Hindu    Law" 
vol    ii.  chap.  ii.  case  12  ;  Strange's, 
"  Hindu  Law,"  vol.  i.  p.  174  ;  "  Mitak- 
shara,"  chap.  ii.  s.  1,  paras.  7,  27,  28  ; 
"  Vyavalxara  Hayukha,"  chap.  iv.  s.  8, 
para.  5. 

8  Yashvanlrav  v.  KasTiibai  (1887), 
12    Bom.    26.    See    "  Dayabhaga," 
chap.  xi.  s.  1,  para.  48. 

9  SikU  v.    Vencatasamy    Oounden 
(1875),  8  Mad.  H.  C.  144. 

10  Sikki  v.    Vencatasamy  Gounden 
(1875),  8  Mad.  H.  C.  144.    In  KJiemkor 
v.  Umiasnankar  Ranchhor  (1873),  10 
Bom.  H.  C.  381,  above,  note  7,  the 
connection  was  apparently  an  adul- 
terous one. 


23  Mad.  282. 
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wife,  or  widow,  or  othor  person  claiming  it  has  full  inde- 
pendent means  of  support l  from  property  in  possession  capable 
of  providing  maintenance,2  whether  derived  from  her  husband's 
property  or  from  Bomo  other  source.  Where  there  is  indepen- 
dent meant*  of  support,  it  must  always  be  taken  into  account 
in  fixing  the  amount  of  maintenance.3 

Jewels  and  other  property  which  are  unproductive  of  income  need  not 
be  taken  into  account.4 

A  previous  provision  of  maintenance  must  be  taken  into  account,5 
even  though  it  may  have  been  expended.6 

It  has  been  held  that  a  widow  cannot  enforce  her  right  against  pro- 
perty in  which  her  husband  was  a  coparcener,  if  the  husband's  separate 
property  be  sufficient  for  her  maintenance.7  No  reasons  were  given  for 
this  proposition. 

Amount  of  The  amount  which  a  wife  is  entitled  to  receive  for  her 

maintenance,          .  ,  -         i  •        «•«        -i  i  »•«  •  j  •         • 

maintenance  would  ordinarily  depend  upon  the  position  m 
life  of  the  husband,  the  extent  of  his  property,  and  the  claims 
upon  him  being  taken  into  consideration. 

The  views  of  the  husband  on  the  subject  of  the  amount,  whether 
expressed  in  his  will  or  elsewhere,  may  be  taken  into  consideration,  but  are 
not  conclusive.8 

Yajnavalkya  9  fixed  one-third  of  the  husband's  property  as  the  proper 
amount,  and  this  view  has  been  acted  upon  in  Bombay,10  but  the  Courts 
will  not  now  consider  themselves  bound  by  any  such  fixed  rule.11 

1  Stddessury  Dossee  v.    Janardan     10  Calc.  638. 

Sarkar  (1902),  29  Me.  557,  at  p.  576  ;  6  See    JuttendromoJiun    Tagore    v. 

6  0.  W.  N.  530,  at  p.  547 ;  Chandra-  Ganendromohun    Tagore    (1872),     I. 

bhagabai  v.  Kaehinath  Vithal  (1866),  A.  Sup.  Vol.  47,  at  p.  82  ;  9  B.  L.  R. 

2  Bom.   H.  C.,  2nd  ed.,  323 ;  Shib  377,  at  p.  413 ;  18  W.  K.  C.  K.  309, 

Dayee  v.  Doorga  Pershad  (1872),  4  at  p.  373. 

N.  W*  P.  63  ;  Savitribai  v.  Luximibai  6  See  Sawtribaiv.  Luximibai  (1878), 

(1878),    2    Bom.     573,    at    p.    584 ;  2  Bom.  573. 

Strangers  "  Hindu  Law,"  vol.  i.  p.  171,  7  See  Shib  Dayee  v.  Doorga  Per- 

vol.    li.    p.    305.    See   Dattatraya   v.  shad  (1872),  4  N.  W.  P.  63,  at  p.  72. 

Rukhmabai  (1908),  33  Bom.   50  ,•  10  B  See  Promotha  Nath  Roy  v.  Nagen- 

Bom.  L.  E.  770.  drabala  Chaudhrani  (1908),  12  C.  W. 

2  Not  a  mere  right  of  action,  see  N.  808. 

Gofabai  v.  Lakhmidas  Khimji  (1890),  9  Colebrooke's    "  Digest,"   vol.    ii. 

14  Bom.  490.  p.    420 ;    "  Vyavahara     Mayukha," 

*   3  See    Mahesh    Partab    Singh    v.  chap.  xx.  para.  1 ;  see  also  Strange's 

Dirgpal  Singh  (1899),  21  All.  232.    As  "  Hindu  Law,"  vol.  ii.  pp.  45,  48,  51. 

to  the  case  of  maintenance  provided  l°  Ramdbaiv.TrimbaJcGaneshDe&ai 

for  in  a  will,  see  Narayani  Da&i  v.  (1872),  9  Bom.  H.  C.  283, 

Administrator-Cfeneralof  Bengal  (1894),  ll  See  Macnaghten's  "  Hindu  Law," 

21  Oak.  683.  vol.  ii.  case  3;  Banerjee's  "Law  of 

*  Shti>  Dayee  v.   Doorga  Pershad  Marriage,"    3rd    ed.,    p.    152.    See 

(1872),   4  N.  W.   P.   63;  Strange*s  cases  as  to  amount  of  maintenance 

"  Hindu  Law,"  voL  ii  p.  305.    See  of  widow,  post,  p.  87,  notes  4,  5. 
Joytara   v.   RamJwri  Sirdar   (1884), 
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The  conduct  o£  the  claimant  to  maintenance,1  and,  it  is  said,2  the  Conduct, 
conduct  of  the  husband,  may  be  taken  into  consideration 

In  fixing  the  amount  of  maintenance  for  a  widow,  pro-  Amount  01 

it  i       P        -I  11  L  -TO      maintenance, 

vision  must  be  made  for  her  reasonable  wants,  namely,  for  widow, 
the  performance  of  charities  and  the  discharge  of  religious 
obligations,  such  as  religious  ceremonies  which  by  custom  it  is 
proper  for  her  to  perform,3  in  addition  to  reasonable  provision 
for  her  food,  raiment,  and  residence,  having  regard  to  the 
amount  of  the  estate  which  is  liable  for  her"  maintenance,  her 
position  in  life,  and  the  circumstances  of  the  family.4 

The  following  has  been  held  5  to  be  the  principle  upon  which  main-  Principle  of 
tenanco  is  to  be  allotted  to  a  widow :-  ±nTenaul 

"  Where  a  widow  has  asked  for  separate  maintenance,  you  look  first 
at  the  mode  of  life  of  the  family  during  her  husband's  lifetime  and  you 
try  to  find  out  what  amount  will  be  sufficient  to  allow  the  widow  to  live 
as  far  as  may  be  consistently  with  the  position  of  a  widow  in  something 
like  the  same  degree  of  comfort  and  with  the  same  reasonable  luxury  of 
life  as  she  had  in  her  husband's  lifetime.  Then  you  see  what  the  husband's 
estate  is,  and  you  also  see  how  far  that  estate  is  sufficient  to  supply  her  with 
maintenance  on  this  scale,  without  doing  injustice  to  the  other  members 
of  the  family  who  also  have  their  rights  as  heirs,  or  their  rights  to  main- 
tenance out  of  the  estate." 

The  principles  applicable  to  the  fixing  of  the  amount  of  maintenance 
of  a  widow  apply  mutatis  mutandis  to  the  cases  of  other  claimants  to 
maintenance.6 

The  life  of  austerity  in  which,  according  to  the  Shasters,  a  Hindu 
widow  is  required  to  live,  is  not  taken  into  consideration ; 7  but,  on  the 

1  See    Juttendromohun    Tagore    v.  270 ;  Karoonamoyce  Dabce   (Sm.)   v. 
Ganendromohun  Tagore  (1872),  I.  A.  Administrator-General       of       Bengal 
Sup.  Vol.  47,  at  p.  82 ;  9  B.  L.  R.  377,  at  (1890),  9  C.  W.  N.  651.     See  NurJiar 
p.  413 ;  18  W.  R.  G.  R.  359,  at  p.  373.  S^ngh   v.    Dirgmth   Kuar   (1879),   2 

2  Banerjce's  "  Law  of  Marriage,"  All,  407,  where  it  was  held  that  the 
3rd  ed.,  p.  152.  fact  that  the  widow  had  had  a  sou 

3  See  Sundarji  Damji  v.  Dahibai  made  no  difference  in  the  amount  to 
(1904),  29  Bom.  316 ;  6  Bom.  L.  R.  which  she  was  entitled ;  Comtdmoney 
1052.  Dos$ee  v.  Rammanath  Bysack  (1843), 

*  Nittokissoree  Dossee  v.  Jogendro  1  Fulton,  189 ;  Oojul  Munnce,  Dosee 

Nauth  Muttick  (1878),  5  I.  A.  55,  at  v.   Jygopal  Chowdhree,   Ben.   S.   D. 

pp.    56,   57 ;    Banga  Chandra  Dhur  A.   1848,  p.  491 ;  Bheeloo  (Mussury,- 

Biswas    v.    Jagat  Kishore  Acharjya  maut)  v.  Phool  Chund  (1824),  3  Ben. 

Ghowdhuri  (1916),  43  I.  A.  249;  44  Sel.  R.  223,  new  edition,  298. 

Calc,  186;  21  C.  W.  N.  225;  18  Bom.  5  Karoonamoyee  Dabee  (Sm.)  v.  Ad- 

L.  R.  368;  Devi  Persad  v.  Gunwanti  ministraior-Gfeneral  of  Bengal  (1889), 

Koer  (1895),  22  Calc.  410,  at  p.  418 ;  9  0.  W.  N.  651,  at  pp.  652,  653. 

Baisni  v.  Rup  Singh  (1890),  12  All.  6  See    Mahesh    Partab    8%ngh    v. 

558;  Hurry  Mohun  Roy  v.  Nyantara  Dirgpal  Stngh  (1899),  21  All.  232. 

(Sreemw&y)  (1876),  25  W.  R.'C.  R.  7  Hurry  Mohun  Roy  v.  Nyantara 

474;  I>MKumearv.AmbikaPartap  (Sreemutty)  (1876),  25  W.  R.  0.  R. 

Singh  (1903),  25  AIL  266,  at  pp.  269,  474,  at  p.  476 ;  Baisni  v.  JKup  Singh 
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other  hand,  a  widow  is  not  necessarily  entitled  to  be  maintained  in  such 
a  way  that  she  can  live  in  the  same  style  as  she  lived  in  when  her  husband 
was  alive.1 

Any  saving  that  she  may  make  by  living  with  her  own  family  is  not  to 
be  taken  into  account.3 

There  is  no  general  rule  as  to  the  amount  of  maintenance  to  be  allotted 
to  the  person  entitled  thereto.  The  amount  of  the  property  available, 
the  claims  of  the  different  persons  entitled  to  maintenance  thereout,  and 
the  reasonable  wants  of  the  claimant  for  the  support  of  himself  and  his 
family  in  accordance  with  the  position  of  the  family  must  all  be  taken 
into  consideration.3 

"  The  amount  of  the  property  ...  is  an  element  in  determining  the 
sufficiency  of  a  maintenance,  but  it  cannot  be  regarded  as  the  criterion. 
Other  circumstances,  and  even  the  position  and  conduct  of  the  claimant 
.  .  ,  may  reduce  the  maintenance."  4 

The  necessities  of  the  claimant  are  also  not  the  sole  criterion.5 

A  widow  is  not  entitled  to  maintenance  in  excess  x>f  the 
annual  proceeds  of  the  share  to  which  her  husband  would  have 
been  entitled  on  partition  if  he  were  living,6 

If  the  produce  of  such  share  be  insufficient  for  her  support,  it  might 
be  necessary  to  sell  the  share,  and  support  her  out  of  the  proceeds. 

Her  funeral  expenses  are  also  payable  out  of  the  estate 
chargeable  with  her  maintenance.7 

The  maintenance  of  a  wife  or  widow  is  postponed  to  the 
payment  of  the  debts  of  the  husband,  or  of  the  family,  as  the 
case  may  be. 

It  is  not  settled  whether  debts  take  precedence  of  maintenance  which 
is  charged  upon  property  by  a  decree  or  agreement.  In  two  Allahabad 
cases,8  in  which  the  question  did  not  arise,  the  Court  held  that  debts  had 
such  precedence.  It  is  submitted  that  maintenance  charged  by  a  decree 


(1890),  12  All.  558,  at  p.  563 ;  8Mb 
Dayee  v.  Doorga  Pershad  (1872),  4 
1ST.  W.  P.  63,  at  p.  72. 

1  Katteepersaud  Singh  v.   Kupoor 
Koowaree  (1865),  4  W.  R.  a  R.  65. 

2  Hurry  Mohun  Roy  v.  Nyantara 
(Sreemutty)  (1876),  25  W.  R.  C.  R. 
474,  at  p.  476. 

3  See    Mahesh    Partdb    Singh    v. 
Dirgpal  Singh  (1899),  21  All  232. 

*  Jwttendromohun  Tagore  v.  Ganen- 
dromohun  Tagore  (1872),  I.  A.  Sup. 
Vol.  47,  at  p.  82 ;  9  B,  L.  R.  377,  at 
p.  413  ;  18  W.  R.  0.  R.  359,  at  p.  373. 

5  Ehwgwm  Chunder  Bose  v.  Bindoo 
Bashinee  D<mee  (I860),  6  W.  R.  C.  R. 
286. 


6  Mahadrav  Keshav  Tilak  v.  Gan- 
gabai  (1878),  2  Bom.  639 ;  Adhibai  v. 
Cursandas   Nathu   (1886),    11    Bom. 
199,  at  p.  209;  Jayanti  Subbiah  v. 
Alamelu  Mangamma  (1902),  27  Mad. 
45,  at  p.  49;  Shib  Dayee  v.  Doorga 
JPershad  (1872),  4  N.  W.  P.  63,  at  p.  72. 

7  Ratanchund       v.       Javherchand 
(1897),     22     Bom.     818;     Sadasfav 
BhasJcar  Joshi  v.   Dhakubai  (1880), 
5  Bom.  450  ;  *  Vaidyanatha  Aiyar  v. 
Aiyasami  Aiyar  (1908),  32  Mad.  191 ; 
fiamdhari  Singh  v.  Permanund  Singh 
(1913),  19  C.  W.  N.  1183. 

8  Sham  Lai  v.  Banna  (1882),  4  All 
296,  at  p.  300  ;  Gur  Dayal  v.  Kaunsila 
(1883),  5  All.  367. 
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is  on  the  same  footing  as  a  mortgage,  and  takes  precedence  of  subsequent 
charges,  and  of  all  simple  contract  debts  x  created  by  or  entered  into  by 
the  person  against  whom  the  decree  is  made,  or  his  representatives. 
Maintenance  charged  by  an  agreement  would  also,  it  is  submitted,  when 
there  is  no  fraud  upon  creditors,  take  precedence  of  the  debts  of  the  person 
entering  into  the  agreement,  or  his  representative,  provided  the  agreement 
complies  with  the  provisions  of  the  Transfer  of  Property  Act. 2  Maintenance 
charged  by  a  will  would  not  take  precedence  of  the  debts  of  the  testator. 

The  maintenance  of  a  wife  or  widow  is  in  one  sense  a  charge  Mafoten«we 
upon  the  property  of  the  husband,  whether  ancestral  or  self- 
acquired,3  as  it  is  payable  thereout,  but  it  is  not  a  charge  in 
the  fullest  sense  of  the  term,  because  it  does  not  necessarily 
bind  any  part  of  the  property  in  the  hands  of  a  purchaser.4  It 
becomes  a  complete  charge  if  it  be  fixed  and  charged  upon  such 
property,  or  a  portion  thereof,  by  a  decree  or  by  agreement,5 
or  by  a  will.6 

This  applies  to  the  claims  of  other  persons  entitled  to  maintenance*7 
It  has  been  held  that  where  a  widow  obtains  a  decree  which  creates 
a  charge  for  maintenance,  and  takes  no  steps  in  execution,  a  subsequent 
purchaser  is  not  bound  by  the  decree.8    It  is  submitted  that  the  charge 


1  Kuloda  Prosad  Chatterjee  v. 
Jageshar  Koer  (1899),  27  Cal.  194; 
Lakshman  Ramchandra  Joshi  v. 
Satyabhamabai  (1877),  2  Bom.  494,  at 
p.  524.  Sec  cases  post,  note  5. 

a  Act  IV.  of  1882,  s  59.  See 
definition  of  "  mortgage,"  s.  58. 

3  Hemangini  Dasi  (Srimati)  v. 
Kedarnath  Kudu  Chowdhry  (1889), 
16  I  A.  115;  16  Cal.  758;  Narba- 
dabai  v.  Mahadeo  Narayan  (1880), 
5  Bom.  99 ;  Ramanadan  v,  Rangam* 
mal  (1888),  12  Mad.  260,  at  p,  271 ; 
Lakshman  Ramchandra  Joshi  v.  Saty- 
abhamabai (1877),  2  Bom.  494.  In 
Kalpagathachi  v.  Oanapathi  Pillai 
(1881),  3  Mad.  184,  at  p.  191,  the 
right  was  described  as  "  a  mere  equity 
to  a  provision." 

a  Bhartpur  State  v.  Gopal  Dei 
(1901),  24  All.  160,  at  p.  163  ;  Sorolah 
Dossee  v  Bhoobun  Moliun  NeogJiy 
(1888),  15  Calc.  292,  at  p.  307; 
Sham  Lai  v.  Banna  (1882),  4  All.  296  ; 
Ram  Kunwar  v.  Earn  Dai  (1900),  22 
All.  326;  Digambari  Debi  v.  Dhan 
Kumari  Bill  (1906),  10  a  W.  N. 
1074-  See  Ramanadan  v.  Rangam- 
mal  (1888) ;  12  Mad.  260,  at  p.  272 ; 
Jayanti  Subbiah  v.  Alamdu  Man- 


gamma  (1902),  27  Mad.  45,  at  p.  49; 
Venkatammal  v.  Andyappa  Chetti 
(1882),  6  Mad.  130. 

5  MaTtalakshmamma      Qarw      (Sri 

Maniyam)  v.  Venkataratnamma  Garu 

(Sri  Maniyam)  (1882),  6  Mad.  83,  at 

p.  86 ;  Bhagirathi  v.  Ananta  CJiaria 

(1893),   17  Mad.   268;  Yamnabai  v. 

NanabJiai  (1910),  12  Bom  L.  B.  1075; 

Lakshman  Ramcha,ndra  v.  Sarasvatibai 

(1875),  12  Bom.  H.  C.  69,  at  p    75, 

explaining  Heera  Lall  v.   XousillaJi 

(Muswmat)    (1867),    2    Agra,    42; 

Juggernath  Sawnt  v.  OdUranee.  Narai 

Koomaree  (1873),  20  W.  R.  0.  E.  126. 

6  See   Behanlalji  Bhagwatprasadji 

(Shri)    v.    Rajbai    (Bai)    (1898),    23 

Bom.   342.    Where  the  will  directs 

maintenance  but  creates  no  charge, 

it  would  apparently  bo  otherwise,  see 

Narayanrao  Ramchandra  Pant  v.  Ra 

mabai  (1879),  6  I.  A.  114,  at  p.  118 ; 

3  Bom.  415,  at  p,  420. 

7  Beer  Chunder  Manikkya  v.  Nobo- 
deep    Chunder    Deb    Burmono    (Raj 
Coomar)  (1883),  9  Gale.  535,  at  p.  555 ; 
12  C.  L.  B.  465,  at  pp.  471,  472. 

8  Bhoje  MaJiadev  Parab  v.  Gangabai 
(1913),  37  Bom.  021 ;  15  Bom.  I/.  R. 
809. 
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by  decree  has  the  same  effect  as  a  mortgage  and  binds  subsequent 
purchasers. 

Decree  against  Where  a  charge  for  maintenance  has  been  imposed  upon  family  pro- 
Porty  by  a  decree  in  a  suit  against  the  representative  of  the  family,  as 
such,  a  member  of  the  family  who  was  not  a  party  to  a  suit  cannot  dispute 
the  decree.1  It  is  otherwise  in  the  case  of  a  decree  against  the  father,2 
or  other  member  of  the  family  personally*  A  mere  personal  decree  for 
maintenance  does  not  create  a  charge.3 

Right  to  By  virtue  of  her  right  to  maintenance  a  widow  is  entitled  to  contest 

dispute  wi  ,  tjle  jactum  Of  her  ^band's  will,4  or  to  discuss  its  construction  so  far  as 
it  affects  her  maintenance.5  She  docs  not  thereby  acquire  a  right  to 
dispute  the  will  of  her  son.0 

Transfer  of  The  question  as  to  whether  a  lond  fide  purchaser  for  valuable 

property  when  .  ,          .         .     , 

claim  to  main- consideration  is  bound  to  satisfy  a  right  of  maintenance  out 
thereout.        of  the  property  purchased  by  him  has  been  the  subject  of 
considerable  discussion  "in  the  Courts. 

Although  the  39th  section  of  the  Transfer  of  Property  Act 7  is  not 
to  be  deemed  as  affecting  any  rule  of  Hindu  law,8  its  provisions  are,  it  is 
submitted,  in  the  main  coincident  with  the  law  as  laid  down  in  the 
decisions.9 

That  section  is  as  follows : — 

"  Where  a  third  person  has  a  right  to  receive  maintenance,  or  a  pro- 
vision for  advancement  or  marriage,  from  the  profits  of  immovable  pro- 
perty,^ and  such  property  is  transferred  with  the  intention  of  defeating 
such  right,  the  right  may  be  enforced  against  the  transferee,  if  ho  has 
notice  of  such  intention  or  if  the  transfer  is  gratuitous ;  but  not  against 
a  transferee  for  consideration  and  without  notice  of  the  right,  nor  against 
such  property  in  his  hands." 

Illustration. 

A,  a  Hindu,  transfers  Sultanpur  to  his  sister-in-law  B,  in  lieu  of  her 
claim  against  him  for  maintenance  in  virtue  of  his  having  become  entitled 
to  her  deceased  husband's  property,  and  agrees  with  her  that,  if  she  is 
dispossessed  of  Sultanpur,  A  will  transfer  to  her  an  equal  area  out  of  such 

1  Minaksli    Achi    v.    CJiinwppa  Chortdhwn  (1885),  11  Calc.  492. 
Udayan  (1901),  24  Mad.   689 ;  Sub-  5  Promotha  Nath  Eoy  v.  Nagendra- 
banna  Bhatta  v.  tiubbanna  (1907),  30  bala  Chaudhrani  (1908),  12  C.  W.  N. 
Mad.  324.  808. 

2  Muttia  v.    Virammal  (1887),  10  •  Garabini  Dassi  v.  Pratap  Chandra 
Mad.  283.  ShaJia  (1900),  4  C.  W.  N.  602. 

3  Muttia  v.    Virammal  (1887),  10  7  IV.  of  1882. 

Mad.  283  ;  Karpakambal  Ammal  v.  8  Act  IV.  of  1882,  s.  2. 

Gana^athi  Subbayyan  (1882),  5  Mad.  9  See  Lakshman  Ramchandra  JosU 

234 ;  Bhagtrathi  v.   Ananfha   Charia  v.  Satyabhamabai  (1877),  2  Bom.  494  ; 

(1893),  17  Mad.  268 ;  M^wksh^  Achi  Yamnabai   v.    Nanabhai   (1910),    12 

v.  Cfannappa  Udayan  (1901),  24  Mad,  Bom.  L.  R.  1075. 

689,   at  p.   694;  Adhiranee  Narain  10  This  includes  coparcenary  pro- 

Coomary  v,  Shona  Make  Pat  Mahadai  perty  :  Jayanti  Subbiah  v.   Alameln 

(1876),  ICata  365..  Mangamma  (1902),  27  Mad.  45,  at 

4  Erinda  Chowflhrain  v.   Itadhica  p.  49. 
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of  several  other  specified  villages  in  his  possession  as  she  may  elect.  A 
sells  the  specified  villages  to  C,  who  buys  in  good  faith,  without  notice  of 
the  agreement.  B  is  dispossessed  of  Sultanpur.  She  has  no  claim  on  the 
villages  transferred  to  C. 

Tho  first  portion  of  this  section  refers  only  to  transfers  made  with  the 
intention  of  defeating  the  right,  but  the  latter  portion,  taken  with  the 
illustration,  shows  that  it  extends  to  other  cases. 

The  following  propositions  are,  it  is  submitted,  justified  by 
the  decisions  : — 

1.  A  purchaser  would  be  bound  by  a  decree  charging  the 
property  with  the  maintenance,1  except  where  the  purchase 
bad  been  made  in  execution  of  a  decree,  which  bound  the 
widow,  or  which  enforced  a  claim,  which  under  the  Hindu  law 
takes  precedence  of  a  claim  to  maintenance.2 

**  When  the  maintenance  has  been  expressly  charged  on  the  purchased 
property,  it  will  be  liable,  although  it  be  shown  that  there  is  property 
in  the  hands  of  the  heirs  sufficient  to  meet  the  claim."  3 

2.  A  purchaser  would  be  bound  by  an  agreement  for  main- 
tenance which  satisfies  the  conditions  required  for  a  mortgage 
under  the  Transfer  of  Property  Act,4  or  which  has  been  followed 
by  possession. 

He  would  also,  it  is  submitted,  be  bound  by  an  agreement,  which  did 
not  satisfy  such  conditions,  but  which  was  enforceable  against  a  transferee 
with  notice  of  such  agreement.5 

3.  When  the  maintenance  is  not  charged  on  the  property 
by  a  decree,  or  by  an  agreement  equivalent  to  a  mortgage, 
the  purchaser  is  bound  by  the  right  to  maintenance  if  tho 
transfer  be  made  with  the  intention  of  defeating  the  right, 
aad  he  has  notice  of  such  intention.6 

4.  When  the  maintenance  is  not  so  charged,  and  there  is 
no  such  intention,  or  if  there  be  such  intention,  the  purchaser 

1  See  Kuloda,  Prosad  Chatterjee  v.  8  Shamlal  v.  Banna  (1882),  4  All. 
Jageshar  Koer  (1899),  27  Gale.  194 ;  296,  at  p.  300. 
Lak$hmanRamchandraJosMv.S.atya'  4  IV.  of  1882,  ss.   58,  59;    ante, 
bhamabai   (1877),    2    Bom.    494,    at  p.  89,  note  2. 

p.  524.  5  See  post,  p.  92. 

2  Shamlal  v.  Banna  (1882),  4  All.  •  Act   IV.    of    1882,    s.    39.    See 
296,  at  p.  300.    Such  as  a  debt  in-  Lakshman  J&amchandra  JosH  v.  So,- 
curred  before  the    creation    of    the  tyabhamabai  (1877),  2  Bom.  494,  at 
charge  by  the  person  out  of  whose  p.  524.    This  involves  a  fraudulent 
property  the  maintenance  is  payable,  intention  :   Digambari  Debt  v.  Dhan 
Gwr  ®v$$  v.  Kaumila  (1883),  5  All.  Kumari  Btti  (1906),  10  C.  W,  N.  1074. 
367.  , 
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has  no  notice  thereof,  a  bond  fide l  purchaser  is  not  affected  by 
the  claim,  whether  he  has  notice  of  such  claim  or  not.2 

In  earlier  cases  it  was  held  that  a  bond  fide  purchaser  without  mtice 
was  not  affected  by  the  claim,  but  that  a  purchaser  with  notice  of  tsfep 
claim  3  or,  at  any  rate,  with  notice  of  the  existence  of  a  claim  likely  to 
be  unjustly  impaired  by  the  proposed  transaction,4  or,  as  it  has  been 
put  in  another  case,5  a  notice  that  the  right  cannot  be  satisfied  without 
recourse  to  the  property  purchased,  was  subject  to  it. 

There  is  also  authority  that  the  widow  must  exhaust  her  remedies 
against  the  heir,  or,  at  any  rate,  prove  that  there  is  no  property  of  the 
deceased  in  the  hands  of  the  heir  before  recovering  against  the  purchaser.6 
The  inconvenience  of  this  doctrine  has  been  pointed  out  by  the  Bombay 
High  Court.? 

The  Hindu  law  places  on  the  same  footing  all  the  so-called  charges 
on  the  inheritance,8  as-  debts,9  expenses  of  initiation  of  sons,10  <tnd  marriage 


1  Le.  the  property  must  be  bought 
upon  a  rational  and  honest  opinion 
that  the  sale  was  one  which  could 
be  effected  without  any  furtherance  of 
wrong ;  Lak&kman  Ramchandra  Joshi 
v.  8atyabJiamabai  (1877),  2  Bom.  494, 
at  p  524. 

3  Earn  Kumvar  v.  Earn  Dai  (1900), 
22  All.  326 ;  Bhartpur  State,  v.  Gopal 
Dei  (1901),  24  All  160.  See  JShamM 
v  Banna  (1882),  4  All.  296;  Soarja 
Koer  v.  Nath  Bulcsfi  Singh  (1884),  11 
Calc.  102  ;  Johurra  Bibee  v.  Sreegopal 
Misser  (1876),  1  Calc.  470 ;  Natdua* 
rammal  v.  Gopalakrishna  (1879),  2  Mad. 
126,  and  cases  ante,  p.  89,  notes  4,  5. 
There  are  observations  in  Amrita  Lai 
Mitter  v.  ManicJe  Lai  Mullick  (1900), 
27  Calc.  551,  4  C.  W.  N.  764,  to  the 
contrary  effect,  but  that  was  a  case 
of  a  transfer  of  an  undivided  share 
of  the  whole  property. 

3  See  Bhagdbati  Dasi  (Srimati)  v. 
Kanailal  Mitter  (1872),  8  B.  L.  R. 
225;  17  W.  R.  C.  R.  433,  note. 
Adhiran.ee  Narain  Coomary  v.  Shona 
Malee  Pat  Mahadai  (1876),  1  Calc. 
365,  and  cases  there  cited ;  RacTtawa 
v.  Shwayogapa  (1893),  18  Bom.  679 ; 
Lafahman  Ramchandra  v.  Sarasvati- 
bai  (1875),  12  Bom.  H.  C.  69 ;  Ooluck 
Chunder  JBose  (Baboo)  v.  OhiUa  Daye 
(Ranee)  (1876),  25  W.  R.  C.  R.  100 ; 
Heera  LaU  v.  KouMah  (Mussumat) 
(1867),  2  Agnu  42.  {In  the  last  case 
the  transfer  was  in  terms  subject  to 
a  specified  sum  for  the  maintenance 
of  the  widow.)  Any  fact  which 
would  put  the  purchaser  upon  inquiry 


would  amount  to  notice.  Thus  pos- 
session by  the  widow  of  the  family 
dwelling-house  or  of  other  property 
may  amount  to  notice.  See  Mama- 
nadan  v.  Mangammal  (1888),  12  Mad. 
260,  at  p.  272;  Imam  v.  Balamma 
(1889),  12  Mad.  334;  TamwAai  v. 
Nanabhai  (1910),  12  Bom.  L,  R.  1075. 

4  LaJcshman  Ramchandra  Joshi  v, 
Satyabhamdbai  (1877),  2  Bom.  494, 
at  p.  517. 

6  Ramanadan  v.  Rangammal  (1889), 
12  Mad.  260,  at  p.  269. 

6  Adhiranee    Narain    Coomary   v. 
Shona  Make  Pat  Ma'hadai  (1876),  1 
Calc.  365,  at  p.  377;     Earn  Ohurun 
Tewaree  v.  Jasooda  Koonwer  (1867), 
2  Agra.  134 ;  contrd  Goluck  Chunder 
Bose  (Baboo)  v  Ohilla  Daye  (Ranee) 
(1876),  25  W.  R.  C.  R.  100. 

7  Laksliman  JRamcTiandra  Joshi  v* 
Satydbhamabai  (1877),  2  Bom.   494, 
at  pp.  515,  520. 

8  Strange's  "  Hindu  Law,"  vol.  i. 
chap.    vhi.      In    Ehartpur    State   v. 
Gopal  Dei  (1901),  24  All    160,  at 
p.  163,  the  Court  said,  "In  fact,  a 
widow's  right  to  receive  maintenance 
is   one    of   an   indefinite   character, 
which,  unless  made  a  charge  upon 
the  property,   by  agreement   or  by 
decree  of  the  Court,  is  only  enforce- 
able like  any  other  liability  in  respect 
of  which  no  charge  exists." 

9  "Mitakshara,"   chap,    ii   s.   11, 
para.  24;     "Vyavahara  Mayukha," 
chap.  v.  s.  4,  paras.  12, 14,  16, 17,  19. 

10  " VyavaharaMayukha,"  chap,  iv, 
s.  4,  paras.  38-40;    "  Mitakshara," 
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of  daughters.1  It  could  scarcely  be  that  a  bond  fide  purchaser,  even  with 
notice  of  the  existence  of  a  claim  in  respect  of  any  one  of  these  so-called 
charges,  should  bear  the  burden  of  their  payment.2  In  a  case  where  the 
money  had  been  raised  by  purchase  for  the  purpose  of  paying  any  of  these 
charges  it  would  follow  that  the  purchaser  would  be  under  no  liability.3 
Would  it  lie  reasonable  in  any  case,  except  where  the  transaction  was 
intended  to  the  knowledge  of  the  purchaser  to  be  a  fraud  upon  the  charge, 
to  require  a  purchaser  from  an  absolute  owner  to  inquire  as  to  the  pur- 
poses for  which  the  money  was  being  raised  ?  Moreover,  the  texts  give  a 
charge  on,  the  inheritance  to  wives  as  to  widows,  but  a  wife  cannot  enforce 
her  maintenance  against  a  purchaser  from  her  husband.4 

"  If  there  is  an  ample  estate  out  of  which  to  provide  for  the  widow. 
so  that  she  may  get  her  claim  fixed  and  secured,  or  if,  knowing  of  the 
proposed  sale,  she  does  not  take  any  step  to  secure  her  own  interest,  no 
imputation  of  bad  faith,  or  of  abetting  it,  can  be  made  against  the  pur- 
chaser of  a  portion  of  the  joint  property.  If  the  widow,  on  the  other  hand, 
is  not  accepting  support  from  the  coparcener  in  satisf action  of  her  claim  ; 
if  she  lives  apart,  and  the  estate  is  small  and  insufficient,  it  is  the  vendee's 
duty  before  purchasing  to  inquire  into  the  reason  for  the  sale,  and  not  by 
a  clandestine  transaction  to  prevent  the  widow  from  asserting  her  right 
against  the  intending  vendor."  5 

A  right  of  maintenance  is  not  affected  by  a  transfer  6  made  Transfer  or 
or  a  suit  for  partition  brought 7  during  the  pendency  of  a  suit  peixdmgsuit, 
for  maintenance,  unless  such  transfer  be  effected  for  the  purpose 
of  paying  off  a  debt,  which  has  priority  over  the  claim  f oy 
maintenance.8 

Where  the  suit  for  maintenance  does  not  seek  to  charge  specific 
property,  the  doctrine  of  Us  pendens  does  not  apply.9 

An  heir  or  coparcener,10  or  devisee,11  or  a  purchaser  with  Possession  of 

r                                                                  f  property  by 

— — — • —  widow, 

ohap.    i.    s*    7,    paras.    3-6 ;     Cole-  at  p.  517. 

brooke's    "  Digest,"    bk.    v.    paras*  6  See   Transfer   of    Property  Act 

cxxiii.,  cxxv.,  cxxxii.  (IV.  of  1882),  s.  52  ;  Jogendra  Chun* 

1  Colebrooke's    "Digest,"    bk.    v.  der  Ghose  v.  Fulkwnari Dassi  (1899), 

para   cxxiv.  27  Oalo.  77  ;  S.  C.  sub  nomine.  Jogen- 

8  A    creditor    cannot    follow    the  dro  Ohunder  Ghose  v.  Oanendra  Nath 

assets  of  an  estate  into  the  hands  of  Sircar,  4  C.  W.  N.  254.     See  Amrita 

a  bond  fide  purchaser.    See  Lakshman  Lai  Mitter  v.   ManicJo   Lai  Mullick 

Ramchandra   v.    Sarasvatibai   (1875),  (1900),  27  Calc.  551;  4  C.  W.  N.  764. 

12  Bom.  H.  C.  69,  at  p.  78,  and  cases  7  Ante,  p.  79. 

there  cited.  8  Dose     Thimmanna     Bhutia     v. 

3  See  Lakshman  Ramchandra  Joshi  Krishna  Tantri  (1906),  29  Mad.  508 

v.  Satydbhamdbai  (1877),  2  Bom.  494,  9  MamJca    Gramani    v.     Ellappa 

at  p.  499.  Ohetti  (1896),  19  Mad.  271,  see  ante, 

*  See    Lakshman    Ramchandra    v.  p.  79. 

Sarasvatibai  (1875),  12  Bom.  H.  C.  10  Yettawa  v.  Bhimangavda  (1893), 

69,  at  p,  78.  IS  Bom.  452. 

f   *  Lafahman  Ramchandra  Joshi  v.  1X  Razabai  v.  Sadu  (1871),  8  Bom. 

Satyatihamebai  (1877),  2  Bom.  494,  H.  C.  A.  C.  J.  98. 
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notice  of  her  claim  and  possession,1  cannot  oust -a  widow  from 
property  which  is  liable  for  her  maintenance,  without  securing 
her  maintenance. 

The  possession  would,  it  is  submitted,  be  in  this  case  evidence  of  an 
arrangement  charging  the  property.2 

A  widow  may  enforce  her  right  of  maintenance  against 
the  proceeds  of  the  property  in  the  hands  of  the  heir.3 

Where  property  held  on  mortgage  has  been  allotted  to  a  widow  for 
her  maintenance,  and  the  mortgage  has  been  paid  off,  the  right  of  the  widow 
attaches  to  the  money.4 

As  to  the  allotment  of  a  share  to  a  mother  or  grandmother 
in  lieu  of  her  maintenance  in  case  of  partition  between  her  sons 
or  grandsons,  see  post,  pp.  333  et  seq, 

A  widow  may,  for  the  purpose  of  securing  her  maintenance, 
sue  to  compel  the  persons  in  possession  of  the  estate,  out  of  which 
the  maintenance  is  payable,  to  give  security  for  the  due  pay- 
ment of  her  maintenance,  or  to  have  it  made  a  charge  upon 
the  estate,  and  may,  in  a  proper  case,  obtain  an  injunction  to 
restrain  them  from  wasting  or  alienating  the  estate.5 •  If  she 
does  not  wish  for  such  charge,  she  may  sue  for  maintenance 
already  due,6  or  for  a  declaration  that  it  is  payable,  or  she  may 
combine  a  claim  for  arrears  with  a  prayer  for  a  charge  or  for 
security. 

Although  a  Court  may  award  arrears,7  a  decree  for  arrears  is  not  of 


1  Imam   v.   jBalamma    (1889),   12 
Mad.  334  ;  Rachawa  v.  Shivayogappa 
(1&93),  18  Bom.  67£ 

2  Ante,  p.  89. 

8  See  Venkatammal  v.  Andyappa 
(1882),  0  Mad.  130,  at  p.  135;  Ham 
Gfamtn  Teivaree  v.  Jasooda  Xoonwer 
(1867),  2  Agra.  134;  LaksJiman  Ram- 
chandra  Joshiv.  Satyabhamabai  (18*71), 
2  Bom.  494,  at  p.  519. 

4  Gambhirmal  v.  Hamirmal  (1996), 
21  Bom.  747. 

6  Ramanadan  v.  Rangammal 
(1889),  12  Mad.  260,  at  pp.  267, 
268 ;  Mahalakshmamma  Garu  (Sri 
Maniyam)  v.  Venkataratnamma  Garu 
(Sri  Maniyam)  (1882),  6  Mad.  83. 
See  Brinda  Chowdhrain  v.  Radhika 
Chowdhrain  (1885),  11  Calc.  492,  at 
p.  494. 

0  Pirthee  Singh  (Raja)  v<  Rajkooer 


(Rani)  (1873),  I.  A.  Sup.  Vol.  203  ; 

12  B.  L.  R.  238 ;  20  W.  R.  0.  R.  21 ; 

Venkopadhya  v.  Kavari  Hengusu 
(1864),  2  Mad.  H.  C.  36 ;  Sakwarbai 
v.  Shavanjee  Raje  (1864),  1  Bom. 
H.  C.  194 ;  Narbadabai  v.  Mahadeo 
Narayan  (1880),  5  Bom.  99.  Seo 
Bhartpur  State  v.  Gopal  Dei  (1901), 
24  All.  160,  at  p.  163. 

7  Pirthee  Singh  (Rajah)  v.  Raj 
Kower  (Ranee)  (1873),  I.  A.  Sup. 
Vol.  203,  at  p.  211 ;  12  B.  L.  R.  238, 
at  p.  248 ;  20  W.  R.  C.  R.  21,  at  p. 
25 ;  VenJcopadhyaya  v.  Kavari  Sengusu 
(1864),  2  Mad.  H.  C.  36;  Subbramania 
Mudaliar  v.  Kahani  Ammal  (1873), 
7  Mad.  H.  C.  226 ;  Mandodari  Debt 
v.  Joynarayan  Pakrasi  (1833),  Sir- 
car's "  Vyavastha  Darpana,"  p.  381 ; 
Montriou's  "Cases  of  Hindu  Law," 
pp,  408-412. 
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right,  but  is  in  the  discretion  of  the  Court,1  and  depends  upon  her  wants 
and  exigencies,2  Where  the  person  claiming  maintenance  has  been  sup- 
ported, without  having  incurred  any  expense  or  liability,  the  Court  might 
well  exercise  its  discretion  by  refusing  to  grant  arrears. 

The  Court  should  discourage  a  multiplicity  of  suits  for  the  maintenance  Future 
of  one  person,  and  should,  if  possible,  where  necessary,  make  a  decree  for  mi«ntenance* 
future  maintenance,3 

The  widow  is  not  entitled  to  sue  for  possession  of  the  property,4 

A  wife,  who  is  entitled  to  separate  maintenance,  has 
apparently  similar  remedies. 

When  maintenance  is  fixed  by  an  agreement,  which  is  Enforcement 
equivalent  to  a  mortgage,  it  may  be  enforced  by  a  suit  under0  agreemen ' 
the  Transfer  of  Property  Act.5 

The  widow  is  entitled  to  sue  all  or  any  of  the  heirs  in  posses-  Parties  to  suit, 
sion  of  property  subject  to  her  maintenance.0 

When  the  right  of  maintenance  has  been  made  a  charge  by  agreement 
or  decree  tho  claimant  may  recover  the  amount  from  any  person  holding 
any  portion  of  the  property  liable.7  The  person  paying  it  would  have  a 
right  of  contribution  against  other  persons  liable  therefor.8 

The  right  to  sue  for  maintenance  commences  when  there  when  right -to 
has  been  a  wrongful  withholding  of  payment  of  the  proper 
amount.     It   accrues   from  -time  to  time  according  to  the 
wants  and  exigencies  of   the  person  claiming  to  be  main- 
tained.9 

This    withholding    may   be    proved    otherwise    than    by    a    claim 


1  ftctghubans  'Knnwar  v.  Magwant  v.  Makhanlat  Dutt  (1872),  9  B.  L.  B. 

A'wiwor  (J899),  21  AH.  183,  II,  at  p.  27  ;  17  W,  B.  C.  B.  4, 

a  Rcwgubai  v.  Subaji  RamcJiandra         7  Rtmchandra  DifaUt  v.  Savitnbat 

(1012)  30  Bom.  383;  17  Bom.  L,  R.  (1867),  4  Bom.  H.  0.  A.  0.  73,  ex- 

207.  plained  in  Lafokman  Ramchandra  v. 

3  See  Ldkshnan  RamcJiandra  JosU  Sarasvatibai  (1875),  12  Bom.  H.  0. 

v.  Hatyabhamdbai  (1877),  2  Bom.  494,  09,  at  p.  73,  and  in  Nistarim  Da8i 

at  pp.  497,  498  ;  Vishnu  SJwmbJiog  v.  (3.  M.)  v.  MakUnlal  Dutt  (1872),  9  B. 

Mmjamma  (1884),  9  Bom,   108,  at  L.  B.  11,  at  p.  27  ;  17  W.  B.  C.  B.  4. 
p.  HO,  8  RamcJiandra  DtfalvU  v.  Savitribai 

*  Oomrao  Single  v.    Man  Konwer  (1867),  4  Bom.  H.  C.  A.  0.  73. 
(Musftt.)  (1867),  2  Agra   136.    As  to         9  Narayanrao     RamcTiandra    Pant 
her  right  to   remain,  in  possession,  v.  Mamabai  (1879),  6  I.  A.  114,  at 
soo  ante,  pp.  93,  94.  p.  H8 ;  3  Bom.  415,  at  p.  420  ;  6  C. 

«  IV.  of  1882,  ss.  58,  88,  100.  L.  B.  162,  at  p.   106  ;    Rmngrixri  v. 

•  Ramchandra  frkM  v.  Savitribai  Subaji  RamcJiandra  (1912),  36  Bom, 
(1867),  4  Bom.  H.  0,  A.  0,  73,  as  383 ;  14  Bom.  L.  B.  267, 
explained  int  Nistarini  Daai  (B,  M.) 
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and  refusal.1    Past  non-payment  is  primti  facie  evidence  of  such  with- 
holding.3 

The  omission  to  claim  maintenance  apart  from  the  eff ect  of  the  law 
of  limitation  will  not  prejudice  the  claimant  when  he  is  obliged  from  his 
wants  or  exigencies  to  demand  it.3 

Limitation  ot'        A  suit  for  arrears  of  maintenance  must  be  brought  within 

suit  for  arrears  .,  „  ,-,,.  -.,-,  11* 

of  mainten-     twelve  yeaiu  from  the  time  when  the  arrears  are  payable.4 

ance. 

Thus  past  maintenance  for  twelve  years,5  and  no  more,  can  be  recovered 
by  suit. 

Limitation  of        A  suit  for  a  declaration  of  a  right  to  maintenance  must 
deUirution,     b$  brought  within  twelve  years  from  the  time  when  the  right 
in  denied.6 

Apparently  when  the  right  has  been  denied,  and  twelve  years  has 
elapsed  from  such  denial,  the  right  to  maintenance  is  barred.7 


Fixing  o£ 
amount. 


Where  the  parties  do  not  agree,  it  is  for  the  Court  to  fix 
the  rate  of  maintenance  payable.8 

As  to  the  principles  upon  which  maintenance  should  be  fixed,  see 
ante,  p.  87. 

The  Judicial  Committee  will  not  interfere  with  the  exercise  of  the 
discretion  by  the  Courts  in  India  in  fixing  maintenance,  except  where 
strong  grounds  exist,9 


1  Malhkarjuna  Prasada  Naidu  V. 
Durga  Prasada  Naidu  (1894),  17 
Mad.  362 ;  S.  C.  on  appeal  (1900), 
$7 1.  A.  151 ;  24  Mad.  147  ;  5  C.  W.  N. 
74 ;  2  Bom.  L.  R.  945 ;  Sethamma  v. 
Subbarayadu  (1893),  18  Mad.  403; 
Motilftl  Prannath  v.  KasM  (Eai} 
(1892),  17  Bora.  45 ;  Parvahbai  v. 
CJtatru  (1911),  3C  Bom.  131  ;  13  Bom. 
L  R  1023.  See  Narayanrao  Ram- 
cliandra  Pant  v.  Ramabai  (1879),  0 
I  A.  114,  at  p.  119;  3  Bom.  415,  at 
p  421. 

a  Mallikarjuna  Pra$ada  Nayudu 
(Raja  Jarlagadda)  v.  Durga  Prasada 
Nayudu,  (Raja  Yarlagadda)  (1900), 
27  L  A.  151 ;  24  Mad.  147 ;  5  C.  W. 
N.  74 ;  2  Bom.  L.  R.  945. 

3  Siddessury   Dossee   v.    Janurdan 
Sarkar  (1902),  29  Calc.   557,  at  p/ 
572  ;  6  G.  W.  N.  530,  at  p.  545.     See, 
however,    Abbaku    v.    Ammu    Shet- 
tati  (1868),  4  Mad.  H.  C.  137. 

*  Act  IX.  of  1908,  Sch.  I,  art.  128. 

5  Sefe  Sn&bramama  Mudaliar  v. 
Kaliani  Aminal  (1873),  7  Mad.  H,  C. 


226 ;      Venkopadfiyaya     v.     Kavari 
Hengwu  (1864),  2  Mad.  H.  C.  30. 

6  Act  IX  of  1908,  Seh.  L,  arts. 
129,  132. 

7  CWiaganlal  v.   Bapubhat  (1880), 
5  Bom  68.    See  Jin  v.  Ramji  (1879), 
3  Bom  207.  4 

8  Nubo  Gopal  Roy  v.  Amrit  Moyee 
Dossee  (Sreemutty)  (1875),  24  W.  R. 
G.  R.  428 ;  Bhedoo  (Mussummaut)  v, 
Phool  CUund  (1824),  3  Ben    Sel.  R. 
223    (new    editidh,    298);    Nistarini 
Dasi    (S.    M.)    v.    Makhanlal   Dutt 
(1872),  9  B  L.  R.  11,  at  p*  28. 

*  Collector  of  Madura  v.  Mootioo 
Ramctlinga  Sathupathy  (1868),  12  M, 
IK  A.  397,  at  p.  447 ;  1  B  L.  R.  P.  0. 
1,  at  p.  20 ;  10  W.  R.  P.  C.  17,  at  p, 
25;  NittoTcissoree  Dossee  (Sreemutty) 
v.^Jogendro  Nauth  MulUcJc  (1878),  5 
I.  A.  55,  at  p.  56;  KacU  Kaliyana 
Rengappa  Kalaklca  TJiola-  Udayar  v. 
Kacbi  Tuva  JRengappa  Kalaklca,  Thola 
Vdayar  (1905),  32  L  A.  261 ;  28 
Mad.  508;  10  C.  W.  H,  95;  7  Bom. 
L,  R,  907. 
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The  proper  course  for  a  Court  in  ordering  maintenance  is  to  make  it  Duty  of  Court, 
a  charge  upon  specific  property,1  or  to  set  apart  a  sum  of  money  sufficient 
to  yield  the  required  allowance,  and,  if  necessary,  sell  a  part  of  the  estate 
for  that  purpose. a    In  some  cases  the  Court  might  be  satisfied  with  security 
given  by  the  reversioners. 

The  allowance  fixed  by  the  Court  for  maintenance  should  cover  all 
necessary  expenses  for  maintenance  and  house  rent.3 

It  is  better  to  fix  an  annual  sum,  and  not  a  share  of  the  income  of  the 
estate.4 

It  has  also  been  held  that  "  in  decrees  where  maintenance  is  awarded, 
Courts  should  insert  words  which  would  enable  them  on  application  to 
set  aside  or  modify  their  orders  as  circumstances  might  require*"  6  Such 
a  course  would,  it  is  submitted,  invite  frequent  litigation. 

The  amount  of  maintenance  fixed  by  a  decree  may  beAiterat-nof 
altered  by  a  decree  in  a  subsequent  suit,  where  the  circumstances 
render  an  alteration  necessary. 

Such  modification "  cannot  be  made  in  a  proceeding  in 
execution  of  a  decree,  unless  the  terms  of  the  decree  are  such 
as  to  permit  of  suck  modification.6 

As  to  the  loss  of  the  right  by  remarriage,  see  post,  pp.  369,  370. 

Maintenance  may  be  cancelled  if  the  wife  or  widow  has  become 
unchaste,7  or  where,  in  the  case  of  a  wife,  the  circumstances  have  so  changed 
that  she  should  be  called  upon  to  return  to  her  husband's  house.  The 
rate  of  maintenance  may  be  iminished  when  there  has  been  such  a  change 
in  the  circumstances  of  the  wife  or  widow,  or  of  the  husband,  or  person 
liable  for  the  maintenance,8  such  change  not  arising  from  any  fault  of  his 
own.9  Except  where  provision  is. made  in  the  decree  f6r  that  purpose, 

<•  Mansha  Devi  v.Jiwan  Mai  (ISSty,  Ko&r  v.   Court  of  Wards  (1872),   18 

6    All.    617,    at  p.    621 ;    Mahatok-  W.  K  C.  B.  474. 

slvmamma    Garu   (Sri   Mamyam)    v.  7  Kandasami  Pillai  v.  Murugammal 

Venkataratnamma  Garu  (Sri  M aniyam)  (1895),  19  Mad.  6;  Vishnu  Shambhog 

(1882),  6  Mai.  83.    See  Vrandavan-  v.  Manjamma  (1884),  9  Bom.  108,  at 

das  Ramdas  v.  Yamunabai  (1875),  12  p.  110.    See  ante,  pp.  78,  82. 

Bom.  H.  0.  229.  8  Nubo  Gopal  Roy  v.  Amnt  Mome 

a,  See    Mundoodaree    Dabee    (Sree  Dossee  (Sreemutty)  (1875),  24  W.* B. 

Moottee)     v.     Joynarain     Puckrasee  C.  B.  428;   Gopikabai  v.  Dattatraya 

(1801),    F.    Macn.   Cons.    60;    Seeb  (1900),  24  Bom.  386;  Venkanna  v. 

Chunder  Bose  "v.  Gooroopersaud  Bose,  Aitamma  (1889),   12  Mad.   183 ;  Ft- 

F.  Macn.  Cons.  63.            •  jaya  v.  Sripatht  (1884),  8  Mad.  94 ; 

3  Mansha  Devi  v.Jiutan  Mai  (1884),  Sidlingapa  v.  Sidaw  (1878),  2  Bom. 

6  All.  617,  at  p.  620.    ^  624,  at  p.  630  ;  JRuJca  Bai  v.  Ganda 

*  Jhunna  v.   fiamsarup  (1880),  2  Bai  (1878),  1  All.  594. 

AIL  777.-  9  In  Ramlcattee  Koer  v.   Court  of 

s  Gopikabai  v.  Dattatraya  (1900),  24  Wards  (1872),  18  W.  B.  C.  B.  474, 

Bom.  386,  at  p.  389 ;  2  Bom.  L.  B.  it  was  held  that  the  proper  course  is 

191.  to  apply  for  a  review  of  judgment, 

6  Ranmakangji  BJiagwateangji  (Ma-  but  it  is  submitted  that  the   pro- 

harana  8M)  v.   Kundarikuwur  (Bai  visions  of  the  Civil  Procedure  Code 

SM)  (1902),  26  jBom.  707;  4  Bom.  (Act  V.  of  1908),  s.  114,  Sched.  L, 

Xt.  B.  531.    See  'Gopikabai  v.  Datta-  order  xlvi  rule  1,  do  not  permit  such 

traya  (1900),  24  Bom,  386 ;  Ramkattee  application. 
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an  order  for  maintenance  cannot  be  cancelled  or  diminished  in  proceedings 
in  execution.1 

The  rate  may  be  increased  if  the  cost  of  food  has  become  greater  or  the 
profits  of  the  estate  of  the  husband  have  materially  increased.2 

Where  the  circumstances  have  changed,  the  Court  can  alter  the  amount 
of  maintenance  fixed  by  an  arrangement.3 

Where  the  alteration  in  circumstances  had  arisen  from  "the  act  of 
God,"  and  not  from  the  fault  of  the  owner,  maintenance  chargeable  on 
an  estate  by  a  will  can  apparently  be  reduced,4 

Execution  of        Where  a  decree  directs  the  payment  of  future  maintenance 

ecree"          from  time  to  time,  it  can  be  enforced  by  execution,5  and  for 

the  purposes  of  limitation  the  decree  is  as  to  each  year's  annuity 

to  be  regarded  as  speaking  on  the  day*  upon  which  from  that 

year  it  became  operative,6 

A  decree  which  merely  declares  a  right  of  maintenance  is  not  capable 
of  execution.7 

A  decree  declaring  a  right  of  maintenance  out  of  property  which  has 
been  transferred,  cannot  be  executed  personally  against  the  transferee 
after  the  property  has  passed  from  him.8 

Remedy  in  A  Hindu  wife  can  also  recover  maintenance  from  her 
husband  under  the  provisions  of  Chap.  XXXVI.  of  the  Criminal 
Procedure  Code.9  The  magistrate's  order  does  not  interfere 
with  the  jurisdiction  of  a  Civil  Court.10 


*  A&utosh  Bawrjee  v.  LukUmom 

8Jvri)  v.  Kuwfankuwar  (Bai  Dd>ya  (1891),  19  Calo.  139  ;  Asad  Ali 

Shri)  (1902),  26  Bom.  307  ;  4  Bom.  MoUah  v.  Haidar  Ali  (1910),  38  Calc. 

L.  R.  53L  13. 

8  Balaam  Ammal  v.  Vijayamachi  «  LaMhmibai  Bapuji  Oka  v.  Mad" 

Reddiar  (1899),  22  Mad.  175;  Sree-  havrav  Bapuj%  Oka  (mi),  12  Bom.  65. 

ram    Bftuttacharjee   v.    PuddomoJchee  7  Venkanw   v.    Aitamma   (1889) 

DeUa  (1868),  9  W.  R    C.  R.  152  ;  12  Mad  183. 

Sidlingapa  v.  Sidava  (1878),  2  Boin.  «  Dharam  Chand  v.  Janft'ttSSS) 

G24,  at  p.  630.  5  All.  389.                                >   *  - 

3  Eajeyider  Natli  Roy  v.  Putto  Soon-  •  Act  V.  of  1898. 

dery  Dassee  (S.  Jtf,  Ranee)  (1879),  5  10  Deraje  Mahnga  Natta  v.  Marati 

a  k*  R-  ia  Kwtn  (1907),  30  Mad.  400.    A  suit 

4  See  Grees  Chund  Hoy  (Maliara-  will  not  lie  to  restrain  such  pro- 
jah)  v.  SumWioo  Chund  Roy  (1835),  5  coedings.    Hid. 

W.  R.  P.  C.  98. 


CHAPTER  IIL 

RELATIONSHIP   OF   PARENT   AND    CHILD,   AND   ADOPTION. 

THE  only  children  now  recognized  by  the  general  Hindu  law  what  are1 
as  legitimate,  are  those  who  are  born  during  the  existence  SSSS^ 
of  a  lawful  marriage  between  their  parents,1  and  also  sons  who 
have  been  adopted  according  to  the  dattaJca  form.2 

"  The  legal  presumption  in  favour  of  a  child  born  in  his  father's  house  Presumption 
of  a  mother  lodged  and  apparently  treated  as  a  wife,  treated  as  a  legitimate  ^a^°  le£lt:1' 
child  by  his  father,  and  whose  legitimacy  is  disputed  after  the  father's 
death,  is  one  safe  and  proper  to  be  made,  and  the  opposing  case  should 
be  put  to  strict  proof."  3 

As  to  customs  of  legitimising  children  by  subsequent  marriage,  see 
ChucJcrodhuj  Thakoor  v.  Beer  Chunder  Joolraj  (1864),  1  W,  B,  C,  R.  194 ; 
Chinnammal  v.  Varadarajuln  (1891),  15  Mad,  307. 

Children  born  out  of  wedlock,  although  illegitimate,  have  illegitimate 
rights  of  maintenance,4  and,  if  they  are  not  members  of  one  of chlldren- 
the  three  regenerate  classes,  illegitimate  sons  of  Sudras  possess 
rights  of  inheritance  under  the  Mitakshara  law,5 

In  the  country  subject  to  the  Mithila  school  of  law,  a  son 
may  be  adopted  according  to  the  Kritrima  form.6 

1  Pedda   Amani   v.    Zemindar   of  vahara  Mayukha,"   chap.   iv.   s.   9, 

Marungayuri  (1874),  1  I.  A.  282,  at  para.    41 ;     Colebrooke's    "  Digest," 

pp.  292,  293;  14  B.  L.  B,  115,  at  vol.  in.  p.  160.    This  is  apparently 

pp.  122,  123.    See  Act  L  of  1872,  s.  the  case,  but  the  system  of  infant 

112,  which  under  the  guise  of  a  rule  marriage  prevents  the  question  arising, 

of  evidence  has  practically  the  effect  except  perhaps  in  the  case  of  widows, 

of  declaring  the  law.    TirloTe  Natk  2  JKungama  v.   AtcTiama  (1846),  4 

Sliukul  v.  Lachmin  Kunwari  (Musam-  M.  I.  A.  i,  at  p.  96 ;  7  W.  B.  P.  0. 

mat)  (1903),  30  I.   A.   152 ;  25  All.  57,  at  p.  59 ;  ThuJcoo  Baee  BUde  v. 

403 ;  7    C.    W,    N.    617 ;  Narendra  Ruma   Baee   BUde   (1824),   2    Borr. 

Natb  Pahari  v.  Earn  Qdbind  PaJiari  446,  at  p.  456. 

(1901),  29  I.  A.   17;  29  Gale.  Ill;  s  Ramamani  Ammal  v.  Kulanthai 

6  C.   W.  N.   146.    Sir  G.  D.   Ban-  Natcliear  (1871),  14  M.  I.  A.  346,  at 

erjee  ("Law  of  Marriage,"  3rd  cd.,  pp.  365,  367;  17  W.  R.  C.  R.  1,  at 

pp.  165, 166)  contends  that  the  Hindu  p.    7.     See    Gopafasami    Chetti    v. 

law  only  recognizes  as  legitimate  those  Arunaclielam  Chetti  (1903),  27  Mad.  32. 

wlno  '  are   begotten  in  wedlock,   see  4  Post,  pp.  206, 207. 

"  Manu/'  chap.  x.  para.  166  ;  "  Mitak-  5  Post,  pp.  382,  383. 

shara,"  chap.  i.  s.  11,  para.  2 ;  "  Vya-  «  Poet,  pp.  157-160. 
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SONS- 


[CHAP,  m. 


There  i«  nothing  to  prevent  a  Hindu  adopting  a  Bon   or 
«  I  th/sense  that  a  soa  can  be  adopted  by 

L>,  i.e.  by  treating  him  as  a  son,  and  givmg  or 
devising  property  to  him,  but  in  that  case  no  nghts  of  m- 
hUe,  or  of  performing  religious  ceremorues,  are  created 
by  the  so-called  adoption.  The  relationship  IE  purely  con- 
tractual,  and  is  determinate  at  the  opton  of  ather  of  he 
contracting  parties.  A  son  so  taken  is  called  a  yaUU  putra* 

Sons  MOO..          In  ancient  times  the  Hindu  law  recognised  the  Mowing  descriptions 

mzed  in  Of  sons  2  as  legitimate  sons,  viz.  :  — 

aneient  times.  Qr  ^^^  ^  by  a  wif  e.         . 


application,  contends'  that  there  is  no  reason  why  it  should  not 
be  now  applied. 

4.  Kanim,  or  son  of  an  unmarried  woman. 

5.  Gudhaja,  or  secretly  bom  son  of  an  adulterous  Wiie. 

6  Pau™^,  or  son  of  a  twice  married  woman.  Tks  ^lud*d  not 
only  the  son  of  a  woman  who  had  gone  through  the  ceremony  of  marriage, 
but  also  the  son  of  a  woman  who  had  conneotion^with  a  man.  _ 

i  See  mmadm  Doss  v.  BuUntoer    in  certain  places,  such  as  Oriesa,  by 
*  L  A.  85  ,  3  B.  L.     virtue  of 


ta  Southern  India  is  »p- 
narentlv  manasuwtra,  see  AVhcaMri 
rkLto^  (1863),  1  Mad. 
H.  0.  393,  or  abyytmana  yvtrum  (son 
of  affection) 

*  The  order  m  which  the  several 
kinds  of  sons  are  placed  by  various 
authors  varies,  but  necessarily  all 
concur  in  giving  preference  to  the 


— 

Sarbadikhan  s      Hmdu  Law  of 
heritance,    P-  »•«». 

«  See  £W*  ^««*  v. 
XoZZ,  W-  B-  18»*'  P-  1"»- 

'  Fe»W«  Narasimha  Appa,   Bow 
Bahadur  (*&  T.  7e»to 


>  Wilson's  "  Glossary,"  p.  298. 
«Iit    appointment,    a   delegated 
duty  or  office,  Wilson's  "Glossary," 
38^ 

'  «  w'ilson's    "  Glossary,"    p.    380. 
This  class  of  sou  apparently  existed 


R^Kuer(Babu^  . 
(1916))ipatnaL.J.581. 

ffi*fc  («**>  "")  ^  <* 
(1875),  2  1.  A.  163;  15 
23  W.  B.  C.  E.  309. 

s  «  Law   of  Adoption,"  2nd  ed., 
p.  166o. 


. 
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7.  8akod7iat  or  son  of  a  pregnant  bride. 

8.  NisJiada,1  or  son  of  a  member  of  one  of  the  regenerate  castes  by  a 
Sudra  woman.2 

9.  DattaJca,  or  son  given  in  adoption. 

10.  Kritrima,  or  son  made,  i.e.  where  a  man  without  parents  accepts 
a  proposal  that  he  should  be  taken  in  adoption. 

11.  Kritaka,  or  son  bought.3 

12.  Apaviddha,  or  son  forsaken  by  his  parents,  and  taken  in  adoption, 

13.  Svayandattaka,  or  son  self-given.     The  only  difference  between 
this  son  and  the  Kritrimq,  son  seems  to  be  that  in  the  former  case  the  offer 
comes  from  the  adoptee,  and  in  the  latter  case  it  comes  from  the  adopter. 

Of  these  the  only  sons  that  are  not  recognized  by  Hindu  law  are 
the  Aurasa  son  and  the  Dattaka  son.  According  to  the  Mithila  school 
a  Kritrima  son  can  be  taken  in  adoption.4  Adoption  in  this  form  is 
based  upon  recent  works,5  and  is  not  referable  to  the  ancieflt  practice  of 
taking  Kritrima  sons, 

ADOPTION  AOCOEDING  TO  THE  DATTAKA  FOEM. 
An  adopted  son  is  a  person  capable  of  being  adopted,6  who  Definition  oi 
is  given  by  a  person  competent  to  give,7  to  a  person  competent 
to  receive  in  adoption,8  and  who  has  been  so  given  and  received 
in  the  way  prescribed  by  Hindu  law.9 

The  adoption  of  a  son  is  a  matter  of  religious  obligation  to  a  childless  Necessity  for 
Hindu,  who  has  no  prospect  of  procreating  male  issue,10  although  it  may  "^  I0a* 
generally  happen  that  adoptions  originate  "  in  the  ordinary  human  desire 
for  perpetuation  of  family  properties  and  names."  "    It  is  said  that 

1  kft,  outcast.  and  a  married  man)  as  an  adopted 

2  "  Saudra  is  the  son  of  a  twice-     son  is  sufficient  to  constitute  a  valid 
born  by  a  Sudra  wife :  the  names     adoption. 

Nishada  and  Parasava  are  applied  to  10  See  Sootroogun  Sutputty  v.  Sa- 

such  sons  of  a  Kshatnya  and  a  Brah-  litra   Dye   (1834),    2    Knapp,    287  ; 

mana  respectively ;  by  some  to  the  5  W.  R.  P.  C.  109 ;  Rajendro  Narain 

latter"  Sarkar's  "  Law  of  Adoption,"  Lahoree  v.  Saroda  Soon&wree  Dabee 

p<  23.  (1871),  15  W.  R.  C.  R.  548 ;  Saroda- 

' »  See  Yachereddy  Chinna  Bassava-  soondery  Dossee  (8.  M.)  v.  Tincowry 

pa  v.  YacHereddy  Gowdapa  (1835),  5  Nundy  (1863),  1  Hyde,  223,  at  p.  249 ; 

W  R  P.  C,  114.  Huradhun  Moolcurjia  v.  Mufooranath 

Post,  pp.  157-160.  Mookurjia  (1849),  4  M.  I.  A.  414,  at 

Post,  p.  158.  PP-   425,   426  ;  7   W.   R.   P.   C.   71 ; 

Post  pp.  138-149.  Raghuwda  (Sri)  v.  Brozo  Kishoro  (Sri) 

Post,  pp.  134-137.  (1376),  3  I.   A.   154,  at  p.  177 ;  25 

Post,  pp,  103-134.  W.  R.  C.  R.  291,  at  p  295. 

Post,  pp.   149-155.     In  Chiman  u  See  Gurulin#aswami  (Sri  Balusu) 

vHm£to?wZ(1913),40LA.  156;  v.    MamalaksTmamma    (Sri   Balusu). 

40  Calc.  879;  17  0.  W.  N.  855;  15  Radha  Mohun  v.  Hardai  $iU  (1899), 

Bom.  L.  R.  646,  the  Privy  Council  26  I.  A.   113,  at  p.   135;  22  Mad. 

upheld  a  custom  among  the  Agarwal  398,  at  p.  414 ;  21  All.  460,  at  p. 

Banias  of  Zina  that  an  unequivocal  477 ;  3  0.  W.  N.  427,  at  p.  442  5  1 

^olar^ti^n  followed  by  treatment  of  Bom,  L.  R.  226. 

the  person /(ia,  that  oase  an  orphan 
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originally  the  motives  for  adoption  were  secular,  and  that  subsequently 
religious  and  secular  motives  were  mixed.1  Among  some  castes  the 
motive  is  purely  secular.2 

As  to  the  origin  of  the  practice  of  adoption,  see  Sarkars  Law  of 
Adoption,"  Lectures  I.,  II.  Arundadi  Ammal  v.  Kuppammd  (1867), 
3  Mad.  H.  C.  283,  at  p.  284. 

Except  where  custom  has  varied  the  law,  Jains  are  governed  in  matters 
of  adoption  by  the  ordinary  rules  of  Hindu  law.3  The  Dattaka  son  is  the 
only  adopted  son  recognized  by  them,4  but  as  they  do  not  accept  the 
Hindu  doctrine  as  to  the  spiritual  efficacy  of  sons,  they  are  influenced  only 
by  secular  considerations  in  adopting.5 

The  motive  for  the  adoption  does  not  affect  its  validity.0 

The  fact  that  an  adoption  is  made  for  the  purpose  of  defeating  an 
alienation  will  not  affect  its  validity.7 

As  to  the  motives  of  a  widow  for  an  adoption,  see  post,  p.  118. 

A  family,8  or  caste,9  custom  prohibiting  adoption  is  valid. 

The  burden  of  proving  such  custom  lies  on  the  person  alleging  its 

existence.10 

Agreement          An  agreement  not  to  adopt  would  not  apparently  invalidate 
not  to  adopt.  an  a(i0ption  made  in  breach  of  it,  but  so  far  as  property  the 

subject  of  such  agreement  is  concerned,  it  might  bind  the  parties 

to  it.    It  would  not,  under  any  circumstances,  bind  any  one 

except  the  actual  parties  to  it.11 


Jains. 


Motive  for 
adoption. 


custom  H>r 


i  See  Sarkar's  "Law  of  Adoption," 
pp.  25,  42,  113,  142,  14=3. 

*  See   Bhala   Nahana    v.    Parbhu 
Haffi  (1877),  2  Bom.  67. 

*  Amava   v.    Mahadgauda   (1896), 
22  Bom,  416,  at  p.  418  ;  Bhagvandas 
Tejmal  v.  Rajmal  (1873),   10  Bom. 
H.  C.  241.    See  Rup  Chand  (Lala)  v. 
Jambu  Parshad  (1910),  37  I.  A.  93  ; 
32  All.  247;    14  C.  W.  N.  545;    12 
Bom.  L.  E.  402. 

*  See  Lakhmi  Chand  v.  Gatto  Bai 
(1886),  8  All.  319,  at  p.  321. 

*  See  Bhagvandas  Tejmal  v.  Rajmal 
(1873),  10  Bom.  H.  C.  241,  at  p.  263. 

6  See  Rawbhat  v.  Ldkshman  Chin- 
toman  Mayalay  (1881),  5  Bom.  630, 
at  p.  635. 

7  Ibid.    See    Labshmana    Rau    v. 
LMhmi  Ammal  (1881),  4  Mad.  160, 


8  Fmfchdra  Deb  Baikal  v.  Rajeswar 
Das  (1885),  12  L  A.  72  ;  11  Gale. 
463  ;  &tebwttt  8inffh  (Rvjak)  v.  Ram 
Churn  Mujmoqfar,  Bem  &  D.  A. 
1850,  p.  20. 


9  See  Vandravan  Jekisan  (Paid)  v. 
Mamlal  Ohunilal  (Patd)  (1891),   16 
Bom.  470 ;  Verdbhai  Ajubhai  v.  Hi- 
rdba  (Bai)  (1903),  30  I.  A.  234 ;  27 
Bom.  492 ;  7  C.  W.  N.  716 ;  5  Bom. 
L.  R.  134. 

10  Verabhai  AjubTiai  v.  Hiraba,  (Bai) 
(1903),  30  L  A.  234;  27  Bom.  492  ; 
7  C.  W.  N.  716 ;  5  Bom.  L.  R.  134. 

11  Surya  Rao  Bahadur  (Sri  Raja 
Rao   VenJcata  MaTiapati)  v.   Gavigad* 
Jiara  Rama  Rao  Bahadur  (Sri  Raja 
Rao    VenJcata   Mahapati)   (1886),    13 
I.    A.  97;    9   Mad.   499.    Although 
this  case  was  governed  by  the  Mitak- 
shara  law,  and  under  that  law  the 
son  of  one  of  the  parties  had  acquired 
a  right  to  the  property  by  birth,  the 
reason  given  for  the  decision  that 
the  effect  of  the  terms  of  the  arrange- 
ment would  be  to  alter  the  law  of 
descent  would  apply  equally  to   a 
case  governed  by  the  Bengal  school. 
See  also  Rajender  Dutt  v.  Sham  Clmnd 
Mitt&r  (1880),  6  Calc.  106. 
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80  far  as  self- acquired  property  is  concerned,  or  in  cases  to  which  the 
Bengal  school  of  law  is  applicable,  a  father  might  by  a  valid  gift  over,  in 
ease  of  a  contemplated  adoption  by  his  son,  put  pressure  upon  such  son 
to  prevent  or  control  his  adopting,  but  the  adoption  would  not  be  invalidated 
thereby.1 

The  fact  that  au  adoption  was  made  in  breach  of  an  agreement  to  Broach  of 
adopt  another  boy,  which  was  not  carried  out,  does  not  render  the  agreement, 
adoption  invalid.3 

A  girl  cannot  bo  given  or  taken  in  adoption.3  Adoption  of 

girl. 

Among  the  Namlmdri  Brahmins  on  the  west  coast  of  India,  there  is  Nambudris, 
in  force  a  practice  of  giving  a  (laughter  in  what  is  called  sarvasvadhanaw, 
marriage,  in  order  that  the  son  born  of  hor  should  be  affiliated  as  the  son 
of  the  father  giving  her.4     Ho  does  not  inherit  in  the  family  of  his 
father  so  long  as  other  sons  exist.5 

Atf  to  the  adoption  of  daughters  by  daucing-girls,  see  post,  pp.  163, 164, 


WlIO   MAY   TAKE   IN   ADOPTION, 

A  malo  Hindu  who  ban  not.  a  lugitimato  °  or  validly 7  who  may 
udoptod 8  son,  BOU'H  Bon,  or  son'H  HOII'B  son  in  oxintonco  and  adopt* 
capable  of  inboriting,  may  take  a  son  in  adoption,  UU!OHH  bo  bo 
mentally  incapable  of  undemanding  tbo  nature  of  the  act.9 

1  Hco  llurrosoo'nd&ry  (Itawc)  v. 
Kixtomuth  Roy  ((Jowar)  (1841), 
Fulton,  393. 

3  ttUittnwdooRiinQalleddy  v,  Achum- 
0t«J(!M08),  2  Strange  li.  JU  115. 

a  (JttHgnbni  v.  ylna/it  (1888),  13 
Botu.  <MK)  j  Nurtiinsjh  Nuraito  v.  #/t«J- 
fiut  Jkrft  VV.  It  1804,  p,  10  J-,  com- 
menting (at  p.  1JM)  on  Nowab  Hat, 
v.  JlugawuttGn  Koomr  (1835),  *>  Bt*n. 
8(4,  It  5  (2nd  ud,,  p.  4) ;  **  Vyava- 
hara  Mayukha,"  chap,  iv,  s.  5,  para. 
1  j  W,  Macnaghton's  "  Hindu  Law," 
voL  i.  p,  102 ;  Cotobrooko's  u  Digont," 
voL  iii.  p.  493.  Nanda  Fandita 

(**  Dattaka  Mimaasa,**  a.  7,  para«.  1,  (1872),  L  A*  Sup.  vol.  131;  11 
16,  17*  18-39)  arguftfl  that  daughter*  B.  L.  It  391 ;  10  W,  K.  0.  It  12 ; 
cam  foo  afliliatod,  but,  as  pointed  Mohesh  Narain  MoonsH  v.  Taruck 
out  in  Sarkar's  **  Law  of  Adoption,"  Nath  Moitra  (1892),  20  I  A.  30 ;  20 
pp.  144,  145,  his  views  have  not  been  Oaic,  487 ;  SudanunA  MofM>putlur  v* 
accepted  by  Hindufi.  JioHomaUee  (18(13),  Marsh,  317 ;  2 

*  8w>  Vwfud&wxn  v.  Hcxvfekvry  of  Ntnfa     Hay,  206. 
(1887),  11  Mad.  157,  at  pp.  102,  103,          *  Strange's  "  Hindu  Law,"  vol.  i. 

s  Kvmardn  v.  Narayanan  (I88(i),     p.  78;    W»   Maonaghton's    "Hindu 
0Mad.2(KK  I^w,"  vol.  il   p,    200;    "Battaka 

4  Joy   Chundro   Raw   v.    tthyrub     Mimansa,"  s.  1,  paras.  13, 14 ;  **  Dat- 
C&toWiw  fom,  Beau  £  D.  A.  1840,  p.     taka  Ohandrika,"  s.  1,  para.  6 ;  Colo- 
401  j  Xtango    Bakiji    v*    Mudiye$$a     brookc*«  u  l>IgC8t,"  vol.  Hi,  pn,  20^ 

23   Ifom,   jMKIb   &   P'   803; 


v.  Jivctji 
(1800),  25  Bom.  306,  at  p,  311;  2 
Bom.  L.  E.  1101;  "Dattoka.  Mi- 
mansa,"  s.  1,  para.  13;  "Dattaka 
Ohandrika,"  H.  1,  pani.  (>. 

7  An  invalid  adoption  cannot  in- 
fluence the  validity  of  a  subsequent 
adoption,  which  would  otherwise,  bo 
legal,  *Sarkar7n  "Law  of  Adoption,'* 
p.  189. 

8  RwnfjtuMi  v.   AtcMma,  (184<J)>  4 
M.  I.  A.  1,  at  p.  102 ;  7  W.  E.  P.  0. 
C7,    at    p.  61 ;    Manwbai   v.    Ray a, 

),  22  Bom.  482;  tiopee  Loll  v. 
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The  existence  of  any  other  descendant  is  not  a  bar  to  an  adoption.1 
Apparently  &  Hindu  who  hag  given  his  only  son  in  adoption  can  adopt 
a  son.3 

Pregnancy  of  It  is  immaterial  whether  the  adoptive  father  be  hopeless  of 
W1  *'  issue  or  not.  The  pregnancy  of  his  wife  does  not,  -whether  he 

be,  or  be  not,  ignorant  of  it,  prevent  a  Hindu  from  adopting,3 
and  the  adoption  is  not  invalidated  by  the  child  of  which  the 
wife  of  the  adopter  is  pregnant  at  the  time  of  the  adoption 
turning  out  to  be  a  male.4 

incapacity  of  If  the  son  be  permanently  incapable  of  performing  religious 
rites  by  reason  of  congenital  blindness,  deafness,  dumbness, 
impotency,  lameness,  virulent  leprosy,  insanity,  idiocy,  or  from 
any  other  reason,  which  involves  an  incapacity  to  inherit,5 
he  may  be  treated  for  this  purpose  as  non-existent.6 

where  son  has      There  is  authority  that  when  a  son  absolutely  renounces 

woriSfy affairs;  the  world  and  all  property,  and  enters  a  religious  order,  as  by 
becoming  a  sannyqsi,  ascetic,  or  fakir,  his  existence  is  not  an 
impediment  to  an  adoption  by  his  father,7 

It  has  been  suggested 8  that  this  question  may  be  affected  by  Act  XXI. 
of  1850,  but  it  is  submitted  that  there  is  not  in  this  case  a  question  of  a 
"  forfeiture  of  rights  or  property/*  or  impairing  or  affecting  any  right  of 
inheritance  ce  by  reason  of  his  renouncing,  ~or  having  been  excluded  from 
the  communion  of  any  religion,  or  being  deprived  of  caste," 

LOSS  of  caste,  Where  a  son,  natural  or  adopted,  became  an  outcast,  or 
etc*  renounced  the  Hindu  religion*  the  Hindu  law9  permitted  an 

1  W.  Macnaghten's  "  Hindu  Law,"     212  ;  W.  Macnaghten's  "Hindu Law," 
vol.  i.  p.  66,  note.  vol.    L    p.    66,  note ;    Battigan  on 

2  See  Gundingaswami  (Sri  Balusu}     Adoption,  p.  10. 

v.    JRamala&sTimamma  (Sri    Balusu),  7  Punjab  Records,   1875,  p.    144. 

JRadJia  Mohim  v.  ffardai  JBibi  (1899),  This  does  not  apply  to  modern  Byra- 

26  I.  A.  113,  at  p.  142  ;  22  Mad.  398,  gees   who   are   not   ascetics,    Teeluk 

at  p.  421 ;  21  All.  460,  at  p.  485 ;  Chunder  v.   SJiama   Churn  Prokash 

3  C.  W.  N.  427,  at  p.  447;  1  Bom.  (1864),  1  W.  B.  C.  B.  209;  Jagan- 

L.  B.  226.  nath  Pal  v.  Bidyanund  (1868),  1  B. 

3  NagabJiushanam  v,  Seshammagaru  L.  B.  A.  C.  114 ;  10  W.  B.  0.  B.  172  ; 
(1881),  3  Mad.  180 ;  Daulut  Ram  v.  Khoodeeram  Chatterjee  v.   MooJcUnee 
Ram  Lai  (1907),  29  All.  310.  Boistdbee  (1871),  15  W.  B.  C.  B.  197. 

4  Hanmanl  Ramchan&ra  v.  Mima-  8  Sarkar's  uLaw  of  Adoption,"  p. 
cJiarya  (1887),  12  Bom.  105.    As  to  196. 

the  effect  of  the  birth  of  a  son  after  •  Sutherland's  "  Synopsis  "  (Stokes* 

an  adoption,  see  post,  p.  187.  edition),   p.   664 ;   W.  Macnaghten's 

5  Post,  pp.  370-372.  «  Hindu  Law,"  vol.  ii.  p.  200,  note  ; 
c  Strange's  "  Hindu  Law,"  vol.  i.  Steelo,  42,  181 ;    Strangc's  "  Hindu 

p.  77 ;  Sarkar's  "  Law  of  Adoption,"     Law,"  vol.  i.  p.  77. 
p.  190;  Sutherland's  "Synopsis,"  p. 
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adoption,  but  tho  effect  of  Act  XXL  of  1850  is  to  prevent  the 
natural  or  previously  adopted  son  from  being  ousted  from  any 
of  his  legal  rights.1 

When  the  question  as  to  the  validity  of  such  an  adoption  shall  arise, 
it  may  be  that  "  the  Courts  would  refuse  to  recognize  an  adoption  which 
could  confer  no  civil  rights."  2  Except  in  the  case  of  an  after-born  son, 
to  which  different  considerations  apply,  the  co-existence  of  a  natural  son 
possessing  civil  rights  as  such,  and  an  adopted  son,  does  not  seem  to  be  in 
accordance  with  Hindu  law  as  laid  down  by  the  Courts,  The  difficulty  in 
adjusting  the  respective  rights  would  lead  to  great  inconvenience,  but,  on 
the  other  hand,  it  seems  hard  upon  a  father  that  he  should  be  unable  to 
regain  the  religious  benefits,  which  are  lost  to  him  by  the  conversion,  or 
degradation  of  his  son. 

Mr.  Mayne  3  says  "  that  the  question  might  become  of  importance  on 
the  death  of  the  natural  son  without  issue,"  but  the  subsequent  death  of 
the  son  would  not  render  the  adoption  valid,4 

It  is  submitted  that  where  a  son  has  disappeared,  and  has  Missing  son.  , 
not  been  heard  of  for  many  years,  an  adoption,  if  made,  is  not 
valid  unless,  at  the  time  when  the  adoption  is  in  question,  it 
be  proved  that  such  son  was  dead  at  the  date  of  the  adoption.5 

An  adoption,  which  is  invalid  on  account  of  there  being  a  Death  of  son. 
living  son,  is  not  rendered  valid  by  the  death  of  that  son.6 

It  has  not  been  decided  whether  the  assent  of  a  natural  or  Consentofson. 
adopted  son  to  a  subsequent  adoption  can  validate  an  adoption 
during  the  lifetime  of  such  son.7    It  is  submitted  that  although 

1  As,  for  instance,  where  he  is  a  (1868%  2  B.  L.  R.  A.  C.  134 ;  Guru 
coparcener  in  a  joint  family  governed  Das  Nag  v.  Matilal  Nag  (1870),  6 
by    tho    Mitakshara   law.    Also    he  B.  L.  R.  App.  16 ;  14  W.  R.  C.  R. 
would  not  lose  a  right  to  succeed  to  46S  ;    Parmeshar    Rai   v.    Bisheshar 
collaterals,   oven   if   his   father  had  Singh  (1875),    1    All   53;    Dharup 
disinherited  him.  Nath  v.  Gdbind  Saran  (1886),  8  All. 

2  See  Mayne's  "  Hindu  Law,"  8th  614 ;     J>hondo     Bhikaji     v.   Gawsh 
ed.,     p.     134;     Sarkar's    "Law  of  Bhikaji  (1886),   11   Bom.   433;  and 
Adoption,"  p.  197.  Sarkar's  <c  Law  of  Adoption,"  pp.  194, 

3  "  Hindu  Law,"  8th  ed.,  p.  134.  195. 

4  pos^  note  6.  *  Basoo  Gamummah  v.  Basoo  Chin- 

5  See  Eango  Balaji  v.  Mudiyeppa  na  Vencatasa,  Mad.  S.  D.  A.  1856,  p. 
(1898),    23    Bom.    296,    at    p.    303.  20  ;  Norton  L.  0.,  vol.  i.  p.  78  ;  Vera- 
Although  ss.  107  and  108  of  the  Indian,  prashyia  v.  Santauraja,  Mad.  S.  D.  A. 
Evidence  Act  (I.  of  1872)  fix  rules  as  1860,  p.  168  ;  Norton  L.  C.,  vol.  i.  p. 
to  the  presumption  of  death  at  the  78.    This  is  disputed  in  Sarkar's  "  Law 
time  of  dispute,  there  is  no  presump-  of  Adoption,"  p.  190,  but  it  seems 
tion  as  to  the  time  of  death,  DJiarup  clear  that  an  adoption,  which  was,  at 
Nath  v.  Gobind  Saran  (1886),  8  All.  the  time  it  was  made,  invalid,  cannot 

at  p.  620.    As  to  the  rules  of  be  rendered  valid  by  a  subsequent 

with  regard  to  the  pre-  event,  see  $ost9  p.  156. 

9!   death,   see   Janmajay  7  "  Dattaka  Mimansa,"  s.  1,  para, 

v.     K&thab    Lai    Ghose  12,  in  explanation  of  the  Vedfk  story 
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a  consenting  son  may  bo  estopped  from  disputing  the  adoption, 
the  status  of  an  adopted  son  with  its  legal  effects  of  inheritance, 
etc.,  cannot  be  conferred  by  such  consent. 

It  is  clear  that  it  can  only  do  so  when  such  assent  is  completely  free, 
and  is  given  with  a  full  knowledge  of  the  circumstances.1 

In  the  **  Dattaka  Mimansa  "  a  it  is  said  that  a  second  son  may  be 
adopted3  with  the  sanction  of  the  existing  issue,  and  in  Bttngatna  v.  AtcMwa  4 
this  seems  to  have  been  accepted,  although  it  became  unnecessary  to  decide 
the  question,  but  the  Courts  have  not  in  any  subsequent  case  upheld  such 
adoption. 

It  is  submitted  that  consent  to  the  adoption  would  not  prevent  a  son 
from  disputing  it,5  except  where  his  conduct  had  amounted  to  an  estoppel.6 
Otherwise  it  would  be  difficult  to  adjust  the  respective  rights  of  the  legiti- 
mate and  adopted  son,7  except  where  an  arrangement  had  been  arrived  at 
with  regard  to  them.  Sastri  G.  C.  Sarkar  8  treats  the  judgment  in  Rungama 
v.  Atehaina  *  as  deciding  that  the  consent  of  the  son  could  render  the  adop- 
tion valid ;  but  it  has,  it  is  submitted,  no  such  effect. 

The  fact  that  a  mstn  is  a  bachelor 10  or  a  widower  ll  does 
not  prevent  him  from  taking  a  son  in  adoption. 
Adoption  by         Provided  that  he  has  attained  the  age  of  discretion,  a 
mmor.  miuor  12  jrf  not  incapacitated,  as  such,  from  taking  a  son  in 

adoption,  or  giving  permission  to  adopt.13 


Bachelor  or 
widower* 


of  Sunahsepha  Devarata's  adoption 
by  Vfevamitra,  who  was  already  the 
father  of  a  hundred  sons,  and  whoso 
adoption  of  another  son  was  ratified 
by  the  fifty  younger  sons.  "  Vasis- 
fcha,"  xvii.  33-35.  Sarkar's  "  Law  of 
Adoption,"  pp.  180,  181. 

1  See  Rungama  v.  Atchama  (1846), 
4  M.  I  A.  1,  at  pp.  102, 103 ;  7  W.  R. 
(P.  C.)  57,  at  pp.  61,  62;  Sudanmid 
Mohapattur  v.  jBonomallee  (1803), 
Marsh  317,  at  pp.  321,  322;  2  Hay, 
205. 

8  S.  1,  para.  12. 

3  See  ante,  p.  103. 

*  (1846),  4  M.  I.  A.  I,  at  pp.  97, 
103 ;  7  W.  K.  P.  C.  57,  at  pp.  59,  62. 

5  See  post,  p.  156. 

•  Post,  pp.  172,  173. 
7  See  post,  p.  187. 

*  "  Law  of  Adoption,"  p,  180. 

•  (1846),  4  M.  L  A.  1,  at  p.  103 ; 
7  W.  R.  (P.  0.)  57,  at  p.  62. 

10  Go-pal  Anant  v.  Narayan  Ganesh 
(1888),  12  Bom.  329.  See  N.  Gl^nd- 
iwekfantdn  v.  N.  Smmfatnw  (1869), 
4  Mad.  H.  0.  270,  and  Qunnapa  Dwh» 


pandee  v.  Sunkapa  (1839),  Bom.  Sel. 
R.  202;  Monemothonath  Dey  v. 
Onouthnauth  Dey  (1865),  2  Jnd.  Jur. 
(N.  S.)  24,  at  p,  43. 

11  Nagappa  Udapa  v.  Subba  Sastry 
(1865),  2  Mad.  H.  C.  367;  N.  Cfyn& 
vase&Harvdu  v.  N.  Bramhanna  (1869), 
4  Had  H.  C.  270 ;  TvkU  Earn  v. 
JSehari  Lai  (1889),  12  All.  328,  at  p. 
352 ;  Mowmoflwrntli  Dey  v.  Qnonth- 
nauth  Dey  (1865),  2  Ind.  Jur.  (N.  S.) 
24,  at  p.  43 ;  Ounnappa  Deshpandee 
v.  Sunkappa  (1839),  Bom.  Sel.  Rep. 
202. 

12  The  Indian  Majority  Act  (IX.  of 
1875)  does  not  affect  the  capacity  to 
adopt,  s.  2. 

18  Majendro  Narain  Ldhoree  v.  &t- 
roda  Soonduree  Dabee  (1871),  15  W. 
R.  C.  R.  548,  approved  of  in  Jumoona 
Das&ya  Chowdhrani  v.  Bamo#oond&rai 
Dassya  Chotodhrani  (1876),  3  I.  A.  72, 
at  pp.  83,  84 ;  1  Calc.  289,  at  pp.  295, 
296 ;  25  W.  R.  0.  R.  235,  at  p.  239  ; 
Vandravan  Jekisan  (Patel)  v.  Manilal 
CJwnilnl  (Pattt)  (1890),  15  Bom.  565, 
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There  does  not  appear  to  be  any  case  iu  the  Reports  iii  which  there 
has  been  an,  adoption  by  a  Hindu  who  has  not  attained  the  ago  of  majority 
according  to  Hindu  law. 

The  cases  on  the  subject  deal  with  the  capacity  to  give  permission  to 
adopt,  but  the  reasons  given  in  those  cases  would  apply  as  much  to  the 
capacity  to  receive  in  adoption  as  to  the  capacity  to  give  permission  to 
adopt.  These  cases  refer  to  the  «'  age  of  discretion,"  which  apparently 
means  the  age  at  which  a  Hindu  is  competent  to  perform  religious  cere- 
monies,1 but  that  age  does  not  appear  to  be  fixed. 

Of  the  cases  which  are  cited  as  authorities  for  the  above  proposition,  in 
Jnmoona  Dassya  Chowdhmni  v.  Baniasoondemi  Dassya  Ghowdhram,* 
the  person  giving  the  power  had  attained  the  age  of  majority  according 
to  the  law  to  which  ho  is  subject 3 ;  in  Paiel  Vandravan  Jefasan  v.  Paid 
Manilal  Chunihl  4  it  was  held  that  permission  could  be  given  by  a  person 
who  was  within  two  months  of  arriving  at  the  age  of  majority ;  and  in 
Rajendro  Narain  Lahoree  v.  Saroda  Soonduree  Delia  5  the  report  does 
not  specify  the  age,  but  the  boy  had  apparently  not  completed  his  fifteenth 
year,  as  he  was  described  as  a  minor. 

In  considering  this  question  it  may  be  remembered  that  a  minor 
governed  by  the  Mitakshara  school  would  by  adoption  be  acting  to  his 
temporal  disadvantage,  as  he  would  thereby  introduce  a  new  coparcener 
into  the  family.0 

It  may  bo  that  the  ago  depends  upon  individual  capacity,  but  such  a 
conclusion  would,  if  possible,  be  avoided,  as  it  would  make  the  title  of  the 
adopted  son  depend  upon  an  uncertain  foundation, 

Sastri  0.  0,  Sarkar  argues  that  an  adoption  by  a  minor  10  inconsistent 
with  Hindu  ideas.7  He  points  out  that  no  case  of  adoption  by  a  minor 
has  as  yet  arisen.8  It  is  very  unlikely  that  the  question  as  to  an  adoption 
by  a  minor  would  arise.  His  capacity  to  give  a  power  of  adoption  may 
stand  on  a  different  footing,  as  such  power  would  be  for  his  spiritual  benefit, 
and  may  become  necessary  when  he  is  on  his  deathbed.9 

In  a  case  governed  by  the  Maharashtra  school  there  seems  no  reason 
why  the  authority  of  the  husband  should  not  be  implied,  whatever  was 
MN  age  at  the  time  of  his  death,10  and  in  a  case  governed  by  the  Dravida 
school  the  authority  of  the  sapindas  to  authorize  an  adoption  would  not 
apparently  bo  affected  by  the  ago  of  the  husband  at  the  time  of  his  death. 

The  Hindu  Wills  Act  u  provides  rules  for  the  execution  of  wills  to  which  Hindu  Wills 
the  Act  is  applicable,  and  in  such  cases  prevents  a  minor  from  disposing  Act. 
of  his  property  by  will,12  but  as  section  3  of  the  Act  declares  that  nothing 

*  Ifaj&ndro  Nwain  Lahore  v.  Sa-         7  "Law    of  Adoption,"    2nd  od., 
rofa  tioonduree  Debia  (1871),  15  W.     pp.  207-212. 

R.  0.  R.  048.  8  P.  212. 

a  (1870),  3  I.  A.  72 ;  1  Calc.  289 ;  tt  See  Sarkar's  "  Law  of  Adoption," 

25  W.  B.  C.  R.  235,  2nd  ed.,  p.  215«. 

8  This  case  was  governed  by  tho  10  Sco  VanAravanJeU8an(Pald)  v. 

Bengal  School  of  Law,  JfomfaZ  Chunilal  (Patel)  (1890),  15 

4  (1890),  15  Bom.  605,  at  p.  576.  Bom.  565,  at  p.  576. 

*  (1871),  15  W.  R.  0.  R.  548.  u  XXL  of  1870. 

*  As  to  tho  religious  advantage,         ia  S.  46  of  Act  X.  of  18C5  applied 
,  see  j8M}4nfoo  Nwain  Lahoree  v.  Saro-     by  s.  2  of  Act  XXL  of  1870  to  such 

<f#  ,$ot>nfltym  J?05$e  (1871),  15  W.  R,     Hindu  wills  as  aro  affected  by  the 
0.  B.  548,  lad'oWtrp^  101, 102*          latter  Act. 
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therein  contained  shall  affect  any  law  of  adoption,  the  question  as  to  the 
capacity  of  a  minor  to  give  authority  to  adopt  is  apparently  untouched  by 
that  Act.1 

Non-testa-  It  seems  now  to  be  impossible  for  a  minor,  who  is  under  eighteen  years  of 

mentary  jer-   age>  |0  execute  a  valid  non-testamentary  document  conferring  an  authority 

mission.  to  adopfc ^  as  a  registering  officer  is  required  to  refuse  to  register  a  document 

executed  by  a  person  who  appears  to  him  to  be  a  minor.3    The  Legislature 

has  not  provided  for  the  case  of  a  verbal  permission  given  by  a  minor. 

Two  persons,  even  if  they  are  brothers,  cannot  take  the 
same  person  in  adoption,  either  at  the  same  time  3  or  at  different 
times,4 

Two  co-widows  cannot,  except  perhaps  in  Western  India,5  take  a  boy 
in  adoption  so  as  to  put  them  both  into  the  position  of  adoptive  mother.6 

Ward  of  No  adoption  by  a  ward  of  the  Bengal  Court  of  Wards,  or 

ofewaid°s?urfc  of  the  Court  of  Wards  of  Behar  and  Orissa,?  and  no  written 
or  verbal  permission  to  adopt  given  by  any  ward  is  valid 
without  the  consent  of  the  Lieutenant- Governor,  obtained 
either  previously  or  subsequently  to  such  adoption,  or  to  the 
giving  of  such  permission  on  application  made  to  him  through 
the  Court  of  Wards.8 

Even  if  the  necessary  consent  be  given,  a  ward  of  a  Court  of  Wards 
cannot  adopt  or  give  permission  to  adopt  unless  he  be  otherwise  competent 
to  do  so.9 


Madras  Court 
of  Wards. 


A  ward  of  the  Madras  Court  of  Wards  cannot  adopt  or 


1  Sastri  G.  C.  Sarkar  is  of  a  differ- 
ent opinion  ("  Law  of  Adoption,"  p. 
236),  but  if  his  view  is  correct,  it 
follows,  as  he  points  out,  "that  an 
authority  to  adopt  given  by  a  minor 
to  be  valid  must  be  given  in  words 
and  not  in  writing."5 

2  Act  XVI.   of  1908,  s.   35.    An 
opinion  to  the  contrary  effect  seems 
to  have  been  given  by  the  Legal  Re- 
membrancer of  Bengal  (see  12  C.  W.  N. 
cxxxvin.),  but  it  is  submitted  that 
the  words  of  the  Act  are  clear.    See 
s  17. 

3  Rajcoomar  Loll  v.  Bissessur  Dyal 
(1884),  JO  Calc.  688,  at  pp.  696,  697. 
W.    Macnaghten's    "Hindu    Law," 
vol.  i.  p.  77.     Mayne's  "  Hindu  Law," 
8th  cd.,  pp.  192,  193.     "  The  Hindu 
law  is  ...  silent  upon  the  point  and 
contains  no  rule  one  way  or  the  other," 


Sarkar's  "Law  of  Adoption,"  p.  300. 

4  Post,  p.  148. 

5  Indar    Kunwar    (Maharam)    v. 
Jaipal  Kunwar    (Maharani)   (1888), 
15 1.  A.  127,  at  pp.  U4, 145 ;  15  Calc. 
725,  at  pp.  746,  747. 

0  Venkata  Narasimha,  Appa  Row 
Bahadur  (Sn  Raja)  v.  Parthasarathy 
Appa  Row  Bahadur  (Sri  Raja)  (1913), 
41  I.  A.  51,  at  p.  69 ;  37  Mad.  199, 
at  p.  220  ;  18  C.  W.  N.  554,  at  p.  563  ; 

16  Bom.  L.  fc.  328,  at  p.  337  ;  Sarada 
Prosad  Pal  v.  Rama  Pati  Pal  (1912), 

17  C.  W.N.  319,  at  p.  322. 

7  Act  IX.  (B.  0.)  of  1879,  s.  61. 

8  Act  VII.  of  1912,  s.  5,  read  with 
Act IX.  (B.C.) of  1879,s.61. 

8  For  example,  he  cannot  adopt 
unless  he  has  arrived  at  the  ago  of 
discretion,  ante,  pp.  106, 107. 
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give  a  written  or  verbal  permission  to  adopt  without  the  consent 
of  the  Court  of  Wards.* 

No  adoption  by  a  ward  of  the  Court  of  Wards  of  the  Central  Ward  of  Court 
Provinces,  and  no  written  or  verbal  permission  to  adopt  given  clSfpro- 
by  such  ward,  is  valid  without  the  consent  of  the  Chief  Com-  vinees" 
missioner,  obtained  either  previously  or  subsequently  to  the 
adoption,  or  to  the  giving  of  the  permission,  on  application 
made  to  him  through  the  Court  of  Wards.2 

A  ward  of  the  Court  of  Wards  of  the  United  Provinces  Ward  of  Court 
cannot  adopt  without  the  consent  in  writing  of  the  Court  of  United  Pro- 
Wards,  provided  that  the  Court  of  Wards  shall  not  withhold  vmces* 
its  consent  if  the  adoption  is  not  contrary  to  the  personal  or 
special  law  applicable  to  the  ward,  and  does  not  appear  likely 
to  cause  pecuniary  embarrassment  to  the  property,  or  to  lower 
the  influence  or  respectability  of  the  family  in  public  estimation. 
This  restriction  has  no  application  to  a  proprietor  who  has 
applied  to  have  his  property  placed  under  the  superintendence 
of  the  Court  of  Wards.3 

.     In  the  Punjab  no  ward  can,  without  previous  sanction  in  Punjab. 
writing  of  the  Court  of  Wards,  adopt  or  give  permission  to 
adopt.4 

There  is  no  provision  with  regard  to  adoption  in  the  Acts  relating  to  Courts  of 
Courts  of  Wards  in  Bombay  5  and  Ajmere.6 


It  is  submitted  that,  at  any  rate  in  the  case  of  Sudras,7  B]ghet  ^  per- 
a  person  who  is  disqualified  from  inheriting  by  reason  of 


personal  disability,  such  as  congenital  blindness,  impotence,  or  inheritance. 
lameness,8  can  nevertheless  take  a  son  in  adoption.9 

Sastri  Gt  C,  Sarlcar  10  says  that  Colebrooke's  English  translation  of  a 
passage  ll  in  the  "  Mitakshara  "  is  the  only  authority  for  denying  to  persons 
excluded  from  inheritance  the  right  to  adopt,  and  he  gives  a  translation 

*  Act  I.  (M.  C.)  of  1902,  0.  34  (o).         •  Bog.  L  of  1888. 

As  to  the  law  before  the  passing  of  7  In  their  case  no  religious  cere- 

that  Act,  soe  Mad.  Bog.  V.  of  1804,  monies  are  necessary,  post,  p,  153. 

s,  25,  which  only  deals  with  adoption  8  Post,  pp.  370-372. 

by   a  ward.    Sco  Jumoona  Dassya  9  See  Mayne's  "Hindu  Law,"  8th 

Chowdhrani  v.  Bamasoonderai  Dassya  cd.,  pp.    135-137  ;     Sarkar's  "  Law 

Ohowdhrani  (1876),   3  I.   A.   72,  at  of  Adoption,"   pp.   202,   203,   419; 

p.  83  ;    1  Calc.  289,  at  p.  295  ;    25  "  Punjab  Customary  Law,"  vol.  ii.  p. 

W.  B.  C.  B.  235,  at  p.  239.  154. 

,    a  Act  XVII.  of  1885,  s.  24.  10  Sarkar's  "Law  of  Adoption,"  p. 

*  Act  IV.  (U  P<)  of  1912,  s.  37,  202. 

'••  *  Act  XL  (Pimj,  0.)  of  1903,  s.  15.          ll  Chap,  ii.  s.  10,  para.  11. 

*  Act  L  (Bo,  0.)  of  1005, 


no 


[CHAP.  in. 


Change  of 
religion  and 
degradation* 


Impurity 
arising  from 
bodily  state* 


Ceremonial 
impurity. 


which  has  not  such  effect.     The  "  Dattaka  Chandrika  "  reoognizes  the 
right,1  and  the  same  view  was  taken  by  Sutherland.2 

'  Change  of  religion,  or  degradation  from  caste,  does  not 
per  se  interfere  with  the  capacity  to  take  in  adoption.3 

& 
Where  a  man  not  only  renounces  Hinduism,  but  also  adopts  another 

system  of  religion  with  a  personal  law  attached  to  it,  such  as  Moham- 
medanism, he  loses  a  right  which  is  alien  to  the  system  adopted  by  him.4 

It  is  difficult  to  see  how  a  Hindu  who  has  become  a  Christian  can  take 
a  dattaka  son,  The  boy  would  not  inherit,  as  the  Indian  Succession  Act 
(X.  of  1865)  does  not  provide  for  an  adopted  son.  Moreover,  the  religious 
elements  of  the  adoption  would  be  wanting.  Clearly  a  twice-born  Hindu 
cannot  adopt  after  becoming  a  Christian,  as  he  would  be  incapable  of 
performing  the  necessary  religious  ceremonies. 

In  the  case  of  members  of  the  twice-born  classes,  a  person 
suffering  from  virulent  leprosy,  and  possibly  one  suffering  from 
any  other  incurable  disease,5  would  apparently  be  incompetent 
to  take  in  adoption,6  at  any  rate  until  he  had  performed 
expiation  according  to  the  Shastras.7  In  less  serious  cases  of 
leprosy,  it  seems  clear  that  there  is  no  objection  to  adoption, 
at  any  rate  after  expiation.8  In  the  case  of  Sudras,  leprosy  can 
be  no  disqualification  for  taking  in  adoption,9 

In  the  case  of  Sudras,  as  no  religious  ceremonies  are  neces- 
sary,10 an  adoption  by  a  person  who  is  in  a  state  of  ceremonial 
impurity  from  the  death  or  birth  of  a  relation  is  not  on  that 
account  invalid.11 


1  S.  6,  paras.  1-2.  According  to 
the  "  Dattaka  Chandrika  "  (s.  6,  para. 
1),  the  son  has  a  right  of  maintenance. 
This  is  disputed  by  G.  C.  Sarkar, 
"  Law  of  Adoption,*'  p.  419. 

*  "Synopsis,"    664,  671.    See  W. 
Macnaghten,  i.  p.  66,  note. 

8  Act  XXI.  of  1850. 

*  MaMai  (Bai)   v.  Hirbai   (Bai) 
(1911),  35  Bom.  264.    See  ante,  p.  23. 

5  "  Dayabhaga,"  chap.  v.  paras.  7, 
10-13.  It  would,  however,  be  un- 
likely that  Courts  would  extend  the 
grounds  for  exclusion  from  inheri- 
tance beyond  the  decided  cases. 

«  See  Sarkar's  "  Law  of  Adop- 
tion," p.  206.  In  Bliagaban  Eamanutj 
Dos  (Mohunt)  v.  Rog7mnundu7i  JRa- 
mamj  Das  (Mohunt)  (1895),  22  I.  A. 
94,  at  p.  105,  22  Calc.  843,  at  p. 
858,  the  Judicial  Committee  say, 
"  In  order  to  disqualify  from  making 
an  adoption  the  leprosy  must  be  of  a, 


virulent  form."  Their  lordships  in 
that  case  were  dealing  with  an  ap- 
pointment by  a  mohunt  of  a  chela  to 
succeed  him,  and  not  with  an  adop- 
tion in  the  ordinary  sense.  In  the 
Courts  below  it  seems  to  have  been 
assumed  that  incurable  leprosy  would 
prevent  such  appointment. 

7  See     Bfioofamessuree     Delia     v. 
Gourree  Doss  TurkopuncJianun  (1809), 
II  W.  B.  0.  B.  535;  2  W.  Macn. 
201,  202.    As  to  the  power  to  dele- 
gate  the  performance  of  ceremonies, 
see  cases,  postt  p.  155. 

8  W.  Macnaghten's  "  Hindu  Law," 
vol.  ii  pp.  102,  202. 

9  Sukumari  Bewa  v.  Ananta  Malta 
(1900),  28  Oalc.  168. 

10  Post,  p.  153. 

11  Thangathanni  v.  Ramu  Mudali 
(1882),   5  Mad.    38B;  Arita   Motion 
Ghosh  Mouhk  v.  Nirode  Mohon  Ghosh 
Mouhk  (1916),  20  C.  W.  N.  901. 
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It  is  not  settled  whether  among  the  twice-born  classes  a 
person  can  adopt  when  he  is  in  a  state  of  impurity  arising  from 
the  death  or  birth  of  a  relation,1  and  has  not  performed  the 
necessary  expiation, 

Hi1 

This  question  is  not  one  of  great  importance,  as  a  person  in  a  state 
of  impurity  would  be  unlikely  himself  to  perform  ceremonies  which  would 
be  of  no  religious  efficacy.  He  is  apparently  competent  to  perform  such 
ceremonies  vicariously,2  and  if  they  are  performed  the  Court  will  uphold 
the  adoption.3  There  seems  no  doubt  that  ceremonial  impurity  can  be 
removed  by  expiation.  The  Courts  would  probably  be  disinclined  to  give 
effect  to  a  disability  which  can  be  cured  by  expiation.* 

In  LaTcshmibai  v.  Ramckwidra  5  it  was  said,  "  There  is  thus  admittedly 
no  authoritative  Smriti  text  on  the  point,  and  whatever  the  efficacy  of 
ceremonial  strictness  may  be,  the  Courts  which  administer  the  law  in 
British  India  must  be  guided  by  what  is  the  received  practice  and  custom 
of  the  country  or  the  class  to  which  the  parties  belong," 

The  fact  that  the  adoptive  father  is  ceremonially  impure  does  not 
prevent  his  receiving  in  adoption,  and  he  can  postpone  the  religious  cere- 
monies until  the  pollution  has  been  removed.6 

It  has  been  held  that  a  professed  ascetic  cannot  take  in  Adoption  by 

,       , .       _  ascetic, 

adoption.7 

Although  the  Hindu  codes  did  not  contemplate  an  adoption  by  a 
person  who  had  renounced  the  world  for  the  sake  of  religion,  there  seems 
now,  having  regard  to  the  provisions  of  Act  XXI.  of  1850,  nothing  to 
prevent  a  person  from  emancipating  himself  from  a  religious  order  and 
taking  a  son  in  adoption.8 

A  husband  does  not  require  the  assent  of  his  wife  to  his  Assent  of  wife 

.    1  *  .         ,  -rt  i       ,  •          . ,        n  t  unnecessary. 

taking  a  son  in  adoption.    He  may  adopt  in  spite  of  her  express 

1  In  KamaUnga  Pillai  v.  Sadasiva        4  Post,  p.  372. 

PUUi  (1864),  9  M.  I.  A.  510 ;  1  W.  5  (1896),  22  Bom.  590,  at  p,  595. 

"R.  P.  C.  25,  it  was  assumed  that  a  6  Santappayya     v.     Mangappayya 

person  who  at  the  time  of  the  adop-  (1894),  18  Mad.  397,  at  pp.  398,  399 ; 

tiou  was  impure  in  consequence  of  Asita  Moton  Ghosh  MoilUk  v,  Nirode 

the   death  of  a  relative  could  not  MohonGhoshMouUk(1916),Z()C."W.N. 

adopt.    See  Ranganayakamma  v.  Al-  901.  See  SarkarV*  Law  of  Adoption," 

war  8etti  (1889),  13  Mad.  214,  where  2nd  ed ,  p.  2156. 

the  question  was  as  to  the  adopting  7  "  Punjab  Records,"  1874,  p.  83. 

widow's  power  to  adopt.    Strange's  8  In  MJialsabai  v.   Vithoba  Khan- 

"Manual,"  63,  2nd  ed.,  p.  18.  dappa  Gulve  (1862),  7  Bom.  H.  C. 

2  Sarkar's  '*  Law  of  Adoption,"  p.  App.  xxvi.,  it  was  held  that  there 
213.    See  Lakshmibai  v.  Ramckandra  is  nothing  in  the  Hindu  law  books  to 
(1896),  22  Bom.   590 ;  Jamnabai  v.  show  that  a  Vaisya  who  has  undor- 
Raychand  NahakJiand  (1883),  7  Bom.  gone  the  ceremony  of  Vibhut  Vida  (a 
225;      Vijiarangam     v.     Laksfiman  ceremony  indicating  renunciation  of 
(1871),  8  Bom.  H.  0.  R.  0.  Q.  244.  worldly  affairs,  analogous  to  "  retire- 

3t  ftayji  Vinayakrav  Jaggannath  ment  to  a  forest,"  in.  ancient  law, 
Sfaf^wtt  v.  LaJcshmibai  (1887),  11  Sarkar's  "  Law  of  Adoption,"  p.  201) 
Bom.,  3$i,  at  p-  &95<  is  incapable  of  adopting  a  son. 
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PERMISSION  TO  WIFE. 


(CHAP.  in. 


Adoption  by 
woman. 


dissent.1    A  wife  may,  however,  join  in  an  adoption  by  her 
husband. 

There  is  said  to  be  a  practice  in  Bengal  by  which  a  man  adopts  a  son 
in  conjunction  with  more  than  one  wife.3  One  wife  only  can  receive  a 
boy  in  adoption  so  as  to  step  into  the  position  of  being  his  adoptive 
mother.3 

A  woman  cannot  take  a  child  to  herself  in  adoption.4 

If  she  goes  through  the  form  of  doing  so,  the  boy  acquires  no  rights 
thereby,  either  in  her  property  or  in  that  of  her  husband. 

A  woman  can,  if  she  is  governed  by  the  Mithila  school  of  law,  take  to 
herself  a  son  according  to  the  Kritrima  form  of  adoption.6 

As  to  adoption  of  daughters  by  dancing  girls  and  prostitutes,  see 
post,  pp.  163,  164, 


PERMISSION  TO  WIFE  OR  WIDOW  TO  ADOPT. 
permission  to       A  Hindu,  who  is  capable  of  taking  a  son  in  adoption, 

wife  to  adopt.     ......  ,         -,       , 

give  to  his  wife  power  to  adopt  a  son,  or  sons  in  succession,6 
to  him,  to  be  exercised  either  during  his  lifetime,7  or  (except 
he  be  governed  by  the  Mithila  school  of  law  8)  after  his  death.9 


1  See    Alank    Manjari    v.    Fakir 
Chand  Sartar  (1834),  5  Ben.  Sel.  B. 
356   (new  edition,  418);    "Dattaka 
Mimaasa,"  s.  1,  para.  22. 

2  See  Sarkar's  "  Law  of  Adoption," 
pp.  183,  184, 

3  Venkata    Narasimha  Appa  Roy 
Bahadur  (Sri  Maja)  v.  Parthasarathy 
Appa  Row  Bahadur  (Sri  Raja)  (1913), 
41  I.  A.  51,  at  p.  69;  37  Mad.  199, 
at  p.  233 ;  18  C.  W.  N.  554,  at  p.  563  ; 

16  Bom.  L.  B.  328,  at  p.  337;  Sarada 
Prosad  Pal  v,  Rama  Pati  Pal  (1912), 

17  0.  W.  N.  319,  at  p.  322.    See  post, 
p.  182. 

4  Chowdry  Pudum  Singli  v.  Koer 
Oodey  Singh  (1869),  12  M.  I  A.  350 ; 
2  B.  L.  B.  (P.  C.)  101 ;    12  W.  B. 
(P.  C.)  1 ;  Narendra  Nath  Bairagi  v. 
Dim  Nath  Das  (1909),  36  Calc.  824. 
In  Peria  Ammani  v.    Krishnasami 
(1892),    16    Mad.    182,    at   p.    194. 
Best,  J.,  expressed  the  opinion  that  a 
Jain  widow  who  succeeded  absolutely 
to   Her   husband's    property,    could 
adopt  a  son  to   herself,   but  such 
expression  of  opinion  was  unnecessary 
for  the  decision  of  the   case.    An 
interesting    discussion    as    to    the 


capacity  of  women  to  adopt  is  to  be 
found  in  Sarkar's  "  Law  of  Adoption," 
pp.  216-226. 

6  Post,  pp.  157-159. 

6  Sham  Chunder  v.  Narayni  Ditch 
(1807),    1    Ben.    Sel.    B.   209   (now 
edition,  279).    For  other  instances, 
see  Jumoona  Dassya  Chowdhrani  v. 
Bamasundari     Dassya     Chowdhrani 
(1876),   3  I.   A.    72 ;    1   Calc.  289 ; 
Bhoobun  Moyee  Delia  v.  Ram  Kishore 
Acharj  Chowdhry  (1865),  10  M.  I.  A. 
279 ;  3  W.  B.  P.  C.  15 ;  Ram  Soondur 
Singh  v.  Surbanee  Dossee  (1874),  22 
W.  B.  C.  B.  121.    As  to  whether  in 
the  absence  of  a  special  power  sons 
can   be   adopted  in   succession,   see 
post,  p.  129, 

7  She  cannot  adopt  a  son  to  him 
during    his    lifetime     without    his 
authority.    Narayan  Bdbaji  v.  Nana 
Mawhar  (1870),  7  Bom.  H.  0.  A.  C. 
153. 

8  Post,  p.  126. 

9  Chowdhry  Pudum  Singh  v.  Row 
Oodey  Singh  (1869),  12  M.  I.  A,  350 ; 
2  B.  L.  B.  (P.  C.)  101 ;  12  W.  B.  P. 
C.  1 ;  VettanU  Venhtta  Krishna 
(Rajah)  v.    Venhata   Rama 
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PERMISSION  TO  ADOPT. 
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"  A  man  cannot  delegate  to  others,  to  be  exercised  after  his  death*  any 
greater  power  than  he  himself  possessed  in  his  lifetime,"  l 

The  existence  of  a  son,  grandson,  or  great-grandson,  who  is  not  per-  Existence  of 
manently  incapacited  from  performing  religious  rites,2  does  not  of  itself  son' eto§ 
invalidate  a  power,  but  it  prevents  the  exercise  of  the  power,  which  remains 
in  suspense.3 

It  is  said  that  when  a  person  is  by  reason  of  impurity  arising  from  his  Permission 
bodily  state,  such  as  from  virulent  leprosy,  disqualified  from  adopting,4  |^on  dis- 

he  can  nevertheless  give  to  his  widow  a  permission  to  adopt.5  qualified  from 

adopting. 

Under  no  circumstances  can  a  son  be  adopted  by  any  one  Adoption  only 
except  the  man  to  whom  he  is  adopted,  or  his  widow.6 

Power  to  adopt  can  be  given  to  the  wife  alone,  and  to  no 
one  else.7    The  inclusion  of  other  persons  in  the  power  vitiates  can  be  donee 

of  power. 

it 8 ;  but  the  donor  of  the  power  may  express  his  desire  that 
in  the  exercise  of  the  power  the  wife  should  consult  any  named 
person,9  and  he  may  make  the  exercise  of  the  power  contingent 
upon  the  consent  of  other  persons.10 

It  is  not  clear  whether  a  power  to  two  widows  to  adopt  jointly  is  good,11 
but  it  is  possible  in  Western  India.13 


Narasayya  (1876),  4  I.  A.  1,  at 
p.  9 ;  1  Mad.  174,  at  p.  186 ;  Mut- 
saddi  Lai  v.  Kundan  Lai  (1906),  33 
I.  A.  55 ;  28  All.  377 ;  8  Bom.  L.  B. 
371 ;  and  cases,  post,  pp.  118,  119. 

1  Gopee  Lall  v.    Chundraolee  Bu- 
hoojee  (Mussamat  Sree)  (1872),  L  A. 
Sup.  Vol.  131,  at  p.  133 ;  11  B.  L. 
R.  391,  at  p.  394  ;  19  W.  R.  C  R.  12, 
at  p.  13. 

2  Ante,  p,  104. 

»  Post,  pp.  132,  133. 
*  See  ante,  p.  110. 

5  Sarkar's  "  Law  ol  Adoption,"  p. 
206. 

6  Amrito  Lai  Dutt  v.  Surnomoye 
Dasi  (1900),  27  I.  A.  128,  at  p.  134 ; 
27  Gale.  996,  at  p.  1002 ;  4  C.  W.  N. 
649,  at  p.  551 ;  2  Bom.  L.  R.  446; 
Lakslm&ai  v.  Ramchandra  (1896),  22 
Bom.    590,  at  p.    593;    Karsandas 
Natha  v.  Ladkavahu  (1887),  12  Bom. 
185,  at  p.  199  ;  Bhagvandas  Tejmal  v. 
Rajmal  (1873),  10  Bom.  H.  C.  241, 
at  p.  257 ;  Strange's  *6  Hindu  Law," 
vol.  ii.  pp.  93,  94.    More  than  one 
widow  cannot  adopt  at  the  same  time, 
ante,  p.  108. 

7  Amrito  Lai  Dutt  v,   Surnomoye 
Ifasi  (1900),  27  L  A.  128,  at  p.  134  ; 
27  Oak  996,  at  p.  1002 ;  4  C.  W.  N. 
549,  ai  PL  561;  2  Bom.  L.  R.  446; 

H.L. 


Karsandas  Natha  v.  Ladkavahu  (1887), 
12  Bom.  185,  at  p.  199 ;  Bhagvandas 
Tejmal  v.  Rajmal  (1873),  10  Bom. 
H.  0.  241. 

8  Amrito  Lai  Dutt  v.   Surnomoye 
Dasi  (1900),  27  L  A.  128 ;   27  Calo. 
996 ;  4  C.  W.  N.  549 ;  2  Bom.  L.  R. 
446. 

9  See    Surendra    Nandan   Das   v. 
Sailaja  Kant  Das  Mahapatra  (1891), 
Caic.  385. 

10  Beem    Churn   Sen    v.   Heeraloll 
Seal  (1867),  2  Ind.  Jur.  N.  S.  225. 
See  Amrito  Lai  Dutt  Y.  Surnomoye 
Dasi  (1900),  27  L  A.  128,  at  p.  135 ; 
27  Gale.  996,  at  p.  1002;  4  G.  W. 
N.  549,  at  p.   551 ;  JSal  Gangadhar 
TtlaJc    v.    Sfvriniws    Pandit    (SJvri] 
(1915),  42  t  A.  135 ;  39  Bom.  441 ; 
19  C.  W.  N.  729 ;  17  Bom.  L.  R.  527. 

11  Barada  Prosad  Pal  v.  Rama  Pati 
Pal  (1912),  17  C.  W.  N.  319,  at  p.  322  ; 
VenJcataNarasimTiaAppa  Row  Bahadur 
(Sri  Raja)  v.  Parthasarathy  Appa  Row 
Bahadur  (Sri  Raja)  (1913),  41  L  A. 
51,  at  p.  69  ;  37  Mad.  199,  at  p.  223  ;  18 
C.W.N  554,  at  p.  563;  16Bom.L.R. 
328,  at  pp.  337, 338.    See  ante,  p.  108. 

12  Indar   Kunwar    (MaJiarani)    v. 
Jaipal    Kunwar   (MaJiarani)   (1888), 
15 1.  A.  127,  at  pp.  144, 145 ;  15  Gale. 
725,  at  pp.  746,  747. 
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FORM,   REVOCATION. 


[CHAP,  HI. 


Form  of 
authority* 


Hindu  Wills 

Act. 


Stamp. 


Registration. 


The  authority  need  not  be  in  any  particular  form.  It  may 
be  in  writing,  or  (except  in  a  case  to  which  the  Oudh  Estates 
Act,  1869,1  applies)  it  may  be  oral.3 

If  the  authority  is  contained  in  a  will  to  which  the  Hindu  Wills  Act  3 
applies,  such  will  must  be  executed  in  accordance  with  the  formalities 
required  by  that  Act.4 

If  the  instrument  giving  the  authority  is  not  of  a  testamentary  character, 
it  must,  if  executed  after  the  1st  January,  1870,  be  engrossed  on  a  stamped 
paper  of  ten  rupees,5  and  if  executed  after  the  1st  of  January,  1872,  it 
must  be  registered.0 

In  cases  to  which  the  Oudh  Estates  Act,  1869,1  applies,  the  power 
must  be  in  writing,7  but  need  not  be  registered.8 

Revocation  of      A  power  of  adoption  may  be  revoked,  either  expressly  or 
power'  by  implication. 

An  example  of  a  revocation  by  implication  would  be  where,  after  giving 
the  power,  the  man  himself  takes  a  son  in  adoption.9 

The  mere  birth  of  a  son  would  not  necessarily  imply  a  revocation,  but 
it  might,  taken  with  other  circumstances,  have  such  effect.10 

Where  the  power  is  contained  in  a  will,  to  which  the  Hindu  Wills  Act  u 
applies,  it  cannot  "  be  revoked  otherwise  than  by  another  will  or  codicil, 
or  by  some  writing  declaring  an  intention  to  revoke  the  same  and  executed 
in  the  manner  in  which  an  unprivileged  will  is  required  to  be  executed,12 
or  by  the  burning,  tearing,  or  otherwise  destroying  the  same  by  the  testator, 
or  by  some  person  in  his  presence  and  by  his  direction,  with  the  intention 
of  revoking  the  same."  13 


Hindu  Wills 
Act. 


1  I  of  1869. 

2  Soondur  Koomwee  Debia  v,  Gu- 
dadhw   P&r*had   Tewaree    (1858),    7 
M.  I.  A.  54,  at  p.  64 ;  4  W.  E.  P.  C. 
116,    at   p.    119;  Mutsaddi  Lai   v. 
Kundan  Lai  (1906),  33  L  A.  55 ;  28 
All.  377 ;  8  Bom.  L.  R.  371. 

3  XXI.  of  1870. 

*  S.  50  of  Act  X.  of  1865,  applied 
by  Act  XXI  of  1870,  s.  2,  to  such 
wills  as  are  subject  to  the  latter  Act. 

6  By  Act  II.  of  1899,  Sched.  I,  art. 
3,  an  adoption  deed,  that  is  to  say, 
any  instrument  (other  than  a  will) 
recording  an  adoption  or  conferring 
or  purporting  to  confer  an  authority 
to  adopt  requires  a  stamp  of  ten 
rupees.  There  are  similar  provisions 
in  Act  I.  of  1879,  Sched.  I,  art.  38, 
and  Act  XVIII.  of  1869,  Sched.  II, 
art.  3L 

*  Act  XVI.  of  1908,  s.  17.    As  to 
whether  in  th»  absence  of  registra- 
tion evidence  m^y  be  given  ag  to  the 
grant  of  tfce  power,  qtisere,  see 


sundara  Mtidaly  v.  Durafeami  Muda- 
har  (1903),  27  Mad.  30. 

7  S.  22  (8). 

8  Bhaiya,  Habidat   Singh  v.  Indar 
Kunwar  (Mahamni)  (1888),  16  I.  A. 
53  ;  16  Calc.  556. 

9  See   Goureepershaud  Mai  v.   Jy« 
mala  (Mussummaut)  (1814),  2  Ben, 
Sel.  R.  136  (new  edition,  p.  174). 

10  See  Oungaram  JBkaduree  v.  Jf«- 
sJieekaunt  Roy  (1813),  2  Ben.  Sel.  B. 
44  (new  edition,  p.  56). 

"  XXI.  of  1870. 

12  Act  X.  of  1865,  s.  50,  applied  by 
Act  XXL  of  1870,  s.  2,  to  such  wills 
as  are  subject  to  the  latter  Act. 

13  Act  X.  of  1865,  s.  57,  applied  to 
Hindu  wills  by  Act  XXI.  of  1870, 
B.  2.    It  cannot  bo  revoked  by  another 
and  invalid  will  which  neither  ex- 
pressly nor    impliedly    revokes    it; 
Venkatanarayana  Pittai  v.  StMammal 
(1915),  43  1.  A.  20  ;  39  Mad.  107;  20 
0.  W,  N.234;  13  Bom.  JX  E,  372, 
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Where  the  power  is  contained  in  a  will,  which  is  not  subject  to  the  Hindu 
Wills  Act,  the  revocation  can  be  effected  by  parol,1 

When  a  power  to  adopt  is  given  to  one  of  several  widows,  Several 
such  widow  can  adopt  without  reference  to  the  other  widow 
or  widows,2  and  she  alone  can  exercise  the  power.3 

When  power  is  given  to  the  widows  jointly,  it  cannot  be 
acted  upon  by  one  of  them  singly,  even  on  the  death  of  her 
co-widow,4  except  perhaps  in  Western  India.5 

The  question  as  to  whether  apart  from  custom  a  joint  power  given  to 
several  widows  is  capable  of  exercise  was  discussed  but  not  decided  in 
VenJcata  Narasimha  Appa  Row  v.  Parthasarathy  Appa  Row  (1913),  41 
I.  A.  51  ;  37  Mad.  199 ;  18  C.  W.  N.  554 ;  16  Bom.  L,  B.  328.  It  was 
pointed  out  in  that  case  that  two  women  could  not  bear  the  same  relation 
as  mother  to  the  child. 

Where  the  permission  is  given  to  all  of  the  widows  severally, 
the  elder  widow,  and  on  her  refusal  the  younger  widow  can 
adopt.6 

Where  the  authority  contemplates  simultaneous  adoptions  by  the 
several  widows,  so  that  there  should  be  two  adopted  sons  living  at  the 
same  time,  the  power  is  incapable  of  being  exercised  at  all.7 

1  Pertab  Narain  Singh  (Maharajah)     Jaipal  Kunwar   (Maharani)    (1888), 
v.  Subhao  Koer  (Maharanee)  (1877),      15  I.  A.  127,  at  pp.   144,  145;  15 
4  I.  A.  228 ;  3  Calc.  626  ;  1  C.  L.  R.      Gale.  725,  at  pp.  746,  747. 

113.     In  that  case  a  verbal  authority  6  Ranjit    Lai    Karmakar  v.   Btjoy 

given  by  a  Hindu  testator  for  the  Krishna  Karmakar  (1912),  39  Cak>. 

destruction  of  a  will,  although  the  will  582 ;   16  C.  W.   N.   440  ;  Mondakini, 

was  not  in  fact  destroyed,  was  held  Dasi  v.  Adinath  Dey  (1890),  18  Calc. 

to  constitute  a  revocation  of  the  will.  69     In    Luctonarain    Tagore's    case, 

2  Colebrooke's    remarks    in    Chel-  3?.  Macnaghten's  "Considerations,"  p, 
lummal      v.      Munummal      (1803);  172,  Sircar's  "Vyavastha  Darpana," 
Strange's  "  Hindu  Law,'*  vol.  ii«  p.  91.  2nd  ed.,  842,  the  claim  of  the  eldest 

3  Mayne's  "  Hindu  Law,"  8th  ed.,  widow  was  upheld  by  the  Court.    For 
p.    149.      An    authority    given     to  an  instance  of  a  power  given  to  the 
the   "  Maharani   Sahiba,"   to   adopt  elder  widow  to  adopt  three  sons  suc- 
was  held  to  give  power  to  the  older  cossively  and  thereafter  to  the  younger 
widow  alone.     In&ar  Kunwar  (Ma-  widow  to  adopt,  see  AJchoy  Ohunder 
harani)  v.  Jaipal  Kunwar  (MaJiarani)  Bagchi   v.    Kallapahar  Haji  (1885), 
(1888),  15  I.  A.  127  ;  15  Calo.  725.  12  L  A.  198  ;  12  Calc.  406. 

*  Sco    VenJcata    Narasimha    Appa  7  Surendra  Keshav  Roy  v.  Doorga- 

Row  Bahadur  v.  Parthasarathy  Appa  &undari  Dassee  (1892),  19  L  A.  108 ; 

Row  Bahadur  (Sri  Rajah)  (1913),  41  19  Calc.  513 ;  Akhoy  CJmnder  Bagchi 

L  A.  51;   37  Mad.  199;   18  C.  W.  v.  Kallapahar  Haji  (1885),  12  L  A. 

N.  554 ;  10  Bom.  L.  B.  328 ;  Sarada  198 ;  12   Calc.   406,   but  the   Court 

Prosad  Pal  v.  Rama  Pati  Pal  (1912),  will,  if  possible,  give  to  the  document 

17  CL  '^  N.  319,  at  p.  322.    Sir  IP.  a  construction  which  will  make  a. 

lawful  adoption  possible, 
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CONTINGENT   PERMISSION. 


[CHAP.  in. 


Permission 


The  permission  may  be  absolute,  or  its  exercise  may  be 
"contingent  upon  certain  events,1  or  may  be  subject  to  lawful 
conditions,  or  may  be  subject  to  restrictions  as  to  the  boy  to  be 
adopted,  or  otherwise. 

Contingent  on       The  exercise  of  the  power  may  be  contingent  upon  the  consent  of 
consent  of       persons  named  by  the  husband,3  and  if  such  consent  cannot  be  obtained 
the  authority  cannot  be  exercised.3 

A  direction  to  a  wife  "  to  adopt  a  son  with  the  good  advice  and  opinion 
of  the  manager,"  does  not  make  the  adoption  contingent  on  the  consent  of 
the  manager.4 

In  some  cases  the  contingency  which  is  expressed  is  one  that  is  implied 
by  the  law,  as,  for  instance,  a  man  gives  to  his  wife  a  power  to  adopt  in 
case  his  son  dies  under  age  and  -unmarried.5 

There  is  authority  that  where  the  power  of  adoption  requires  as  a 
condition  of  its  being  exercised  that  particular  arrangements  should  be 
made  with  regard  to  the  property,  as,  for  instance,  that  particular  property 
should  be  devoted  to  a  charity,  effect  must  be  given  to  such  condition.6 

The  failure  of  a  disposition  as  to  property  in  a  will  does 
not  necessarily  affect  a  power  of  adoption.7 

Failure  of  con-  Where  the  contingency,  upon  the  happening  of  which  the 
power  is  to  be  exercised,  does  not  occur,  the  power  cannot  be 
exercised. 

For  instance,  A,  leaving  his  wife  pregnant,  makes  a  will  giving  her 
authority  to  adopt  "  in  case  the  son  to  be  born  shall  die."    The  widow  is~^ 
delivered  of  a  daughter.    The  power  cannot  be  exercised.8 


others. 


Implied  con 
dition  ex- 
pressed. 

Condition  as 
to  property. 


Failure  of 
disposition. 


1  A  condition  subsequent,  i.e*  pro- 
viding that  in  a  certain  event  the 
adoption  is  to  become  void,  would 
not  affect  an  adoption  which  has  been 
made. 

2  Beem  Churn  Sen  v.  Heeraloll  Seal 
(1867),  2  Ind.  Jur.  N.  S.  225.    See 
Amnto  Lai  Dutt  v.  Surnomoye  Dasi 
(1900),  27  I  A.  128,  at  p.  135 ;  27 
Calc.  996,  at  p.  1002 ;  4  C.  W.  N. 
549,  at  p.  551. 

8  See  Seem  Churn  Sen  v.  Heera* 
loU  Seal  (1867),  2  Ind.  Jur.  N.  S. 
225,-  Amirthayyan  v.  Ketharamay- 
yan  (1890),  14  Mad.  65,  at  p.  70 ; 
Tarachurn  Chatterjee  v.  Surest,  Chun- 
der  Mookerji  (1889),  16  I.  A.  166, 
judgment  of  High  Court,  afc  p.  167  ; 
Amarito  Led  Dutt  v.  Surnomoye  Dasi 
(1900),  27  I.  A.  128,  at  p.  134 ;  27 
Cafe.  996,  at  p.  1002 ;  4  C.  W.  N. 
649,  at  p.  551;  2  Bom.  L.  B 
446. 

1  Surendra  Nandan  Das  v,  Sailaja 


Kant  Das  Mahapatra  (1891),  18  Calc., 
385.  ' 

fi  VellanU  Venkata  Krishna  Row 
(Rajah)  v.  Venkata  Rama  Lalcshmi 
Narsayya  (1876),  4  I.  A.  1,  at  p.  9; 
1  Mad.  174,  at  p.  186;  26  W.  R.  C. 
R.  21,  at  p.  22.  See  ByTcant  Monee 
Roy  v.  Kisto  Soonderee  Roy  (1867) 
7  W.  R.  C.  R.  392 ;  SoluTchna  (Mus- 
summaut)  v.  Ramdolal  Pande  (1811), 

I  Ben.  Sel.  R.  324  (new  edition,  434). 

6  Ganapati  Ayyan  v.  Savithri  Am. 
vnal  (1897),  21  Mad.  10.    As  to  the 
power   of   the    adoptive    father    to 
restrict  the  adopted  son's  rights  in  an- 

-  cestral  property,  see  post,  pp.  184, 185. 

7  BachooHurlcisondas^Mankorelai 
(1907),  34  I.  A.  107;  31  Bom.  373- 

II  C.  W.  N.  769 ;  9  Bom.  L.  R.  646. 

8  Mohendreloll  Mooleerjee  v.  Rooki- 
ney  Dabee  (1864),  Coryton,  42.    Pro- 
bably  the  Court  would  now  give  a 
more  liberal  construction  to  a  pro- 
vision of  this  kind,  see  post,  p.  117. 


CHAP,    III.] 


CONSTRUCTION. 
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Where  the  exercise  of  the  power  is  contingent  upon  cir-  invalid  con- 
eumstanees,  which  involve  an  invalid  adoption,  or  is  contingent  msenc5" 
upon  illegal,  or  immoral,  or  impossible  conditions,  the  power 
cannot  be  exercised. 

In  a  case  where  the  power  was  only  to  be  exercised  in  case  of  the  dis- 
agreement of  the  wife  and  son,  the  power  was  held  to  be  invalid.1 

A  permission  to  adopt  must  be  strictly  construed,2  but  a  strict  con. 
possible  construction  which  would  render  the  power  valid 
should  be  preferred.3     If  the  permission  be  acted  upon  it 
must  be  strictly  followed.4 

As  to  successive  adoptions,  see  post,  pp.  129, 130. 

If  the  strict  exercise  of  the  power  would  involve  an  invalid  adoption, 
then  no  effect  can  be  given  to  the  power,  as,  for  example,  where  the  donor 
of  the  power  directs  the  simultaneous  adoption  of  more  than  one  child,5 
or  the  adoption  of  a  boy  during  the  lifetime  of  a  living  son.6 

Where  the  husband  has  specified  the  boy  to  be  adopted,  Specification 
or  the  class  out  of  which  a  boy  is  to  be  adopted,7  his  direction  °    oy' 
must  be  followed.    It  is  not  settled  whether  if  a  specified  boy 
be  unavailable,  another  boy  can  be  adopted.8 


1  Solukhna  (Mussummaut)  v.  Ram* 
dolal  Pande  (1811),  1  Ben.  Sel.  R. 
324  (new  edition,  434). 

8  Mohendrofott  Mookerjee  v.  Roolci- 
ney  Dabee  (1864),  Coryton,  42.  This, 
and  other  cases,  which  lay  down  the 
rule  that  powers  of  adoption  are  to 
be  strictly  construed  are  criticized  in 
Sarkar's  "  Law  of  Adoption,"  p.  235, 
where  it  is  advocated  that  a  liberal 
construction  should  be  given  to 
powers  of  adoption. 

3  See  Akhoy  Chunder  Bagchi  v. 
Kalapahar  Haji  (1885),  12  I.  A.  198 ; 
12  Calc.  406 ;  Ranjit  Lai  Karmakar 
v.  Bijoy  Krishna,  Karmakar  (1912),  39 
.Oalo.  582 ;  16  C.  W  N.  440. 

*  Chowdhry  Pudum  Singh  v.  Koer 
Oodey  Singh  (1869),  12  M.  I.  A.  350, 
at  p.  356;  12  W.  R.  P.  0.  1,  at 
p.  2,  where  their  lordships  say,  "  Of 
course  such  a  power  must  be  strictly 
pursued,"  (In  the  report  of  the 
same  case  in  2  B.  L.  R.  (P.  0.)  101, 
at  p.  104,  the  words  are  reported  as, 
c*  Of  course  such  authority  must  be 
strictly  proved.")  See  Amrito  Lai 
fim  v. ,  fiurnomoye  Daai  (1900),  27 
X  A.  M8S7  €alc.  996  j1  4  0.  W.  N. 


549 ;  2  Bom.  L.  R.  446 ;  Mutsaddi 
Lai  v.  Kundan  Lai  (1906),  33  I.  A.  55 ; 
28  All.  377 ;  8  Bom.  L.  R.  371. 

5  Surendra  Keshav  Eoy  v.  Doorga- 
sundari  Dassee  (1892),  19  I.  A.  108 ; 
19   Gale.   513.    See   Akhoy   Chunder 
Bagchi  v.  Kalapahar  Haji  (1885),  12 
I.   A.   198;  12  Calc.  406.    S.  0.  in 
Court    below,     Gyanendro    Chunder 
LaUri  v.  Kallapahar  Hajee  (1882),  9 
Calc.  50;  11  C.  L.  R.  297;  Chounda* 
walee    Bahoojee    (Gosaeen    Sree)    v. 
Giidhareejee  (1868),  3  Agra,  226. 

6  In  this  case  the  adoption  cannot 
be  made  even  after  the  death  of  the 
living  son.    Joychundro  Race  v.  Bhy- 
rubchundro  Raee,  Ben.  S.  D.  A.  1849, 
p.  461 ;  SoluJchna  (Mussummaut)  v. 
Ramdolal  Pande  (1811),  1   Bon.  Sel. 
R.  324  (new  edition,  434). 

7  Amirthayyan  v.    Ktfharamayyan 
(1890),  14  Mad.  65. 

8  Mohendrofoll  Mookerjee  v,  Rooki- 
ney  Dabee  (1864),  Coryton,  42,  at  p. 
46  ;   Amirthayyan  v.  Ketharamayyan 
(1890),  14  Mad.  65.     Contra  opinion 
of  Bengal  pundits  ia    VeerapermaU  , 
Pillay   v.  Narrain  Pittay  (1801),   1 
Mad.  K  C,  78,  at  p,  98. 


118  SPECIFICATION   OF   BOY.  [CHAP.   III. 

In  Bombay  air  authority  to  adopt  a  specified  boy  would  not,  at  any 
rate  in  the  case  of  that  boy  being  unavailable,  prevent  an  adoption  of 
another  boy,  unless  the  husband  has  expressly  forbidden  the  adoption 
of  any  other  boy.1  In  an  old  case  2  a  similar  rule  was  applied  in  Madras, 
but  in  a  recent  case  3  a  different  view  was  entertained.  It  is  submitted 
that  except  in  a  case  governed  by  the  Maharashtra  school  of  law,  an 
authority  to  adopt  a  specified  boy  cannot  be  exercised  with  respect  to  any 
other  boy.  The  above-named  school  permits  an  adoption  by  the  widow 
without  the  express  consent  of  her  husband,4  and  will  not  imply  a  pro- 
hibition to  adopt  a  boy  other  than  the  named  boy. 

Motive  of  Where  the  adoption  is  otherwise  valid,  a  discussion  as  to  the 

W1  °w*          motive  of  the  widow  for  adopting  is  immaterial.5 


ADOPTION  BY  WIDOW. 

There  is  a  difference  of  opinion  between  the  schools  as  to 
the  power  of  a  widow  to  adopt  a  son  to  her  husband. 

Origin  of  The  difference  of  doctrine  of  the  several  schools  of  law  arises  from  the 

differences  be-  interpretations  put  by  the  schools  upon  a  text  of  Vasishta.6    As  to  this, 

*  the  Judicial  Committee  said,  in  Collector  of  Madura  v.  Moottoo  Ramalinga 

SathupathyS  "  All  the  schools  accept  as  authoritative  the  text  of  VasistJia, 

which  says,  *  Nor  let  a  woman  give  or  accept «,  son  unless  with  the  assent 

of  her  lord.'    But  the  Mithila  school  apparently  takes  this  to  mean  that 

the  assent  of  the  husband  must  be  given  at  the  time  of  the  adoption,  and, 

therefore,  that  a  widow  cannot  receive  a  son  in  adoption,  according  to 

1  See  Lafohmibai  v,  Rajaji  (1897),  (Rajah)  v.   Venkata  Kama  LaTcshmi 
22  Bom.  996,  approving  of  the  fol-  Narsayya  (1876),  4  I.  A.  1,  at  p,  14 ; 
lowing  passage  in  West  and  Buhler,  1  Mad.  174,  at  pp.  190, 191 ;  26  W.  B. 
voL  u.  p.  965,  "  It  is  common  for  a  C.   B.   21,  at  p.  26 ;    ftamchandra 
husband  authorizing  an  adoption  to  Ehagavan  v.  Mulji  NanaWiai  (1896), 
specify  the  child  he  wishes  to  be  22  Bom.  558    (a  decision  of  a  full 
taken.    Should  that  child  die,  or  be  bench  of  the  Bombay  High  Court), 
refused  by  his  parents,  the  authority  The   following   were   previously   re- 
would   still    be    held,    at   least,    in  ported  decisions  on  the  same  question : 
Bombay,  to  warrant  the  adoption  of  Bhimawa  v.  Sangawa  (1896),  22  Bom. 
another  child,  unless,  indeed,  he  had  206;  M aJtdbksvar  londba  v.  Durgabai 
said  *  such  a  child  and  no  other.'  (1896),  22  Bom.  199  ;  Vithoba  v.  Bapw 
The  presumption  is  that  he  desired  an  (1890),  15  Bom.  110 ;  Vandravan  Jeki- 
adoption,  and  by  specifying  the  object  san  (Patel)  v.  Manilal  Chunilal  (Patel) 
merely  indicated  a  preference."    See  (1890),  15  Bom.  565;  Rupchand  &in- 
ftamchandra  JSaji  v.  JSapu  Kliandu,  dumal  v.  RaJchmabai  (1871),  8  Bom. 
Bom.  P.  J.  1877,  p.  42.  H.  C.  A.  C.  114 ;  RaMimabai  v.  Rod- 

2  VeerapermaU  PiOay  v.  Nanain  Jiabai  (1868),  5  Bom.  H.  C.  A.  C. 
Pittay  (1801),  1  Mad.  N.  C.  78.  181. 

*  AwMayyan  v.  Ketharamayyan        8  XV.    1-8;     Colebrooke's    "Di- 
(1890),  U  Mad.   65.     See  post,   p.     gest,"  vol.  iii.  p.  242. 

129.  »  (1868),  12  M.  I.  A.  397,  at  pp. 

4  Post,  pp.  124,  125.  435,  436 ;   1  B.  L.  E.  P.  C.  13  at  p. 

*  VettanU  Vmhtfa  Krishna  Mow     12 ;  10  W.  B.  P.  C.  17,  at  p.  21. 


CHAP,  in.]  BENGAL;  BENARES  SCHOOLS.  Ill 

the  Dattaka  form,  at  all.  The  Bengal  school  interprets  the  text  as  requiring 
an  express  permission  given  by  the  husband  in  his  lifetime,  but  capable 
of  taking  effect  after  his  death;  whilst  the  MuyooTchu  and  Koosihubha 
treatises  which  govern  the  Mahratta,  school  explain  the  text  away  by 
saying  that  it  applies  only  to  an  adoption  made  in  the  husband's  lifetime, 
and  is  not  to  be  taken  to  restrict  the  widow's  power  to  do  that  which  the 
general  law  prescribes  as  beneficial  to  her  husband's  soul.  Thus,  upon  a 
careful  review  of  all  these  writers,  it  appears  that  the  difference  relates 
rather  to  what  shall  be  taken  to  constitute,  in  cases  of  necessity,  evidence 
of  authority  from  the  husband,  rather  than  to  the  authority  to  adopt  being 
independent  of  the  husband." 

Under  the  Bengal  school  of  law  a  widow  cannot  adopt  a  Bengal  school, 
son  without  the  express  permission  of  her  husband.1 

Where  a  power  of  adoption  is  given  to  two  widows  successively  the 
elder  would  have  the  preference.2 

The  same  rule  applies  under  the  Benares  school  of  law,3       Benarea 

r  school. 

It  applies  even  if  the  deceased  husband  was  a  member  of  a  joint 
undivided  family,  and  his  rights  had  devolved  by  survivorship  upon  the 
other  members  of  the  family.4 

Among  the  Jains,  the  right  of  a  childless  widow  to  adopt  is  generally  Jaina* 
co-extensive  with  the  right  which  was  possessed  by  her  husband,  and  does 
not  depend  upon  his  authority,  either  express  or  implied.5 

Such  right,  as  being  derogatory  to  the  ordinary  Hindu  law,  must  be 
specially  proved  in  each  case.  It  has  been  affirmed  in  cases  of  members 
of  the  Saraogee  Agarwala  sect  from  Meerut,6  Aligarh,7  Saharunpur,8  and 

1  SoluJchna  (Micssummaut)  v.  Ram-  Iraj  Konwur  (Ranee)  (1816),  2  Ben. 
dolal  Pande  (1811),   1  Bon.   Sol.  B.  Sel.  B.  169  (now  edition,  216) ;   Jai 
324  (new  edition,  434) ;   Tar  a  Munee  Mam  Dhami  v.  Mman  Dfatim  (1830), 
Dibia   (Mu£St.)    v.    Devnarayun   Rai  5  Bon.  Sel.  B.  3.     See  Parbhu  Lai 
,1824),    3    Ben.    Sel.    B.    387    (new  (Lala)  v.  Mylne  (1887),  14  Calc.  401, 
edition,  516) ;    Jariki  Dibeh  v,  Suda  at  pp.  415,  416. 

Sheo  Rai  (1807),  1  Ben   Sel,  B.  197  *  See    G.    C.    Sarkar's    "  Law    of 

(new  edition,  262) ;    Kiaherikant  Qo-  Adoption,"  p.  229. 

aioamee    v.     Purmanund     Ooswamee  5  Sheo  Singh  Rai  v.  DaJcho  (Mussu- 

(1810),  2  W.  Macn.  175.  mri)  (1878),  5  I.  A.  87  ;   1  AIL  688 ; 

2  Bijoy  Krishna  KarmaJcar  v.  Ranjit  2  C.  £.  B.  193;   Asharfi  Kunwar  v. 
Lai  Karmakar  (1911),  38  Calo.  694.  Rup  Chand  (1908),  30  All.  197.    See 

8  Haimun   Chull   Siny    (Raja)    v.  the  latter  case  as  to  the  right  of  a 

Ghunsheam  Swig  (Koomar)  (1834),  2  senior  widow  to  adopt  without  the 

Kuapp,  203  ;  5  W.  B.  P.  C.  69.    (The  concurrence  of  the  junior  widow, 

decision  in  this  case  was  limited  to  6  Sheo  Singh  Rai  v.  DakTto  (Mus&u- 

the  district  of  Etawah,  but  it  has  mut)  (1878),  5  I.  A.  87 ;   1  All.  688; 

been  accepted  as  declaratory  of  the  2  C.  L.   B.   193;    Manohar  Lai  v. 

law  of  the  Benares  school.)  Chowdhry  Banarsi  Das  (1907),  29  All.  495. 

Pudum  Singh  v,  Koer  Oodey  Swgh  7  Lakhmi  Chand  v.  Oatto  Bai  (1886), 

(1869),  12  M.  L  A.  350 ;   2  B.  L.  B.  8  All.  319. 

(P.,  0.)  101 ;  12  W.  B.  P.  0.  1 ;  TulsU  8  Asharfi  Kunwar  v.  Ru$  Qhand 

Mam  v,,  Behari  Lai  (1889),  12  All.  (1908),  30  All.  197. 
328 ; 
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DRAVIDA  SCHOOL. 


[CHAP.  in. 


Dravida 
school. 


Arrah,1  and  in  a  case  of  the  Oswal  sect  from  Moorshedabad,2  and  also  in 
an  old  case  from  Lower  Bengal,3  in  which  it  does  not  appear  to  what  sect 
the  parties  belonged.  In  a  case  in  Madras,4  it  was  held  that  the  custom 
was  not  proved. 

According  to  the  Dravida  school,  a  widow  can  adopt 
either  with  her  husband's  express  permission,6  or,  if  there 
be  no  express  or  implied  prohibition  by  him,  with  the  assent 
of  her  husband's  kindred,6  at  or  about  the  time  of  the 
adoption.7 

Prohibition  by  "  Inasmuch  as  the  authorities  in  favour  of  the  widow's  power  to  adopt 
with  the  assent  of  her  husband's  kinsmen  proceed  in  a  great  measure  upon 
the  assumption  that  his  assent  to  this  meritorious  act  is  to  be  implied 
whenever  he  has  not  forbidden  it,  so  the  power  cannot  be  inferred  when  a 
prohibition  by  the  husband  either  has  been  directly  expressed  by  him,  or 
can  be  reasonably  deduced  from  his  disposition  of  his  property,  or  the 
existence  of  a  direct  line  competent  to  the  full  performance  of  religious 
duties,  or  from  other  circumstances  of  his  family,  which  afford  no  plea  for 
a  supersession  of  heirs  on  the  ground  of  religious  obligation  to  adopt  a  son 
in  order  to  complete  or  fulfil  defective  religious  rites,  .  .  .  The  same 
reasons  which  justify  a  presumption  of  authority  to  adopt  in  the  absence 
of  express  permission  are  powerful  to  exclude  a  presumptive  prohibition 
to  adopt  when  on  a  new  and  unforeseen  occasion  the  religious  duty  arises."  8 
The  assent  may  be  withdrawn  before  the  adoption.9 

!  In  Madras  it  is  established  .  .  .  that,  unless  there  is  some 


Failure  ot 
disposition 
implying 
prohibition. 


Power  co- 
sx tensive  with 

that  of          express  prohibition  by  the  husband,  the  widow's  power,  at 

husband.  c 


1  Hwnabh  Per6ha&  v,  M andil  Doss 
(1899)>  27  Calc.  379. 

B  Mantis  Chand  Gokcha  v.  Jagat 
Seltani  Pran&umari  Btbi  (1889),  17 
Gale.  51&  It  was  also  held  in  this 
case  that  the  adoption  of  orthodox 
Hinduism  does  not  affect  the  right. 

*  Qowndnatii  Ray  (Malia  Rajah) 
v.  Gitlal  Chand  (1833),  5  Ben.  ScL 
B.  276  (new  edition,  322). 

4  Peria   Ammani  v.  Krishnasami 
(1892),  16  Had.  182. 

5  Vdlanki     Venkafa  KrUTvw  JRow 
(Rajah)  v.    Verikafa  Mama  LaJcshmi 
Narsayya  (1876),  4  I.  A.  1,  at  p.  9  ; 
1  Mad.  174,  at  p.  186 ,-  26  W.  B.  C. 
B,  21,  at  pp.  22, 23 ;  Raghunadha  (Sri) 
v.   Brozokishoro  (Sri)   (1876),   I.   A. 
164;   1  Mad.  69;   25  W.  B.  C.  B. 
291  *  ArundactiAmmal  v.  Kuppammal 
(1867),  3  Mad.  H.  C.  283. 

8  Collector  of  Madwa  v.  Moottoo 
(186S),  Z2  M. 


LA.  307;  1  B.  L.  B.  (P.  <X)  1 ;  10 
W.  B.  P.  C,  17 ;  RagJiumdha  (Sri)  v. 
Brozokislioro  (Sri)  (1876),  3  I.  At 
154,  at  p,  191 ;  1  Mad.  69,  at  p.  81$ 

25  W.  B,  C.  B.  291,  at  p.  302 ;   Fe/- 
lanki  Venkata  Krishna  Row  (JRajah) 
v.  Venlcata  Rama  Lah&hmi  Narsayya 
(1876),  4  I  A.  1 ;    1  Mad,  174 ;   26 
W.  B.  C.  B.  21 ;  Parasara  Bhattar  v. 
Ranqaraja   Bhattar   (1880),   2    Mad 
202;  ArundadiAmmalv.JKuppammal 
(1867),  3  Mad.  H.  C.  283. 

7  A   consent   previously   obtained 
from    a    deceased    sapinda    is    not 
sufficient:  Mamiv.SiMarayar(l9ll), 

26  Mad.  145. 

8  Collector  of  Madura  v.  Moottoo 
Ramatinga  Sathupatfy  (1868),  12  M. 
I.  A.  397,  at  pp.  443,  445,-   1  B.  L. 
B.  (P.  C.)  1,  at  pp.  17,  18,  19 ;   10  ' 
W.  B.  P.  C.  17,  at  pp.  24,  25. 

9  Mami  v.  Subbarayar  (1911),  36 
Mad.  145,  at  p.  147. 
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least  with  concurrence  of  sapindas  in  cases  where  that  is 
required,  is  co-extensive  with  that  of  the  husband/'  * 

The  power  to  adopt  with  the  assent  of  the  husband's  kinsmen 
applies  to  every  case  in  which  a  widow  might  make  an  adoption 
under  the  express  authority  of  her  husband.2 

Thus  she  can  adopt  on  the  death  of  a  natural  son,3  and  she  can  take 
successive  sons  in  adoption  on  the  death  of  sons  previously  adopted,  either 
with  the  assent  of  her  husband  4  or  of  his  kinsmen. 

Among  the  Nambudn  Brahmins  in  Malabar  in  theory  the  widow's 
power  is  as  under  the  Dravida  school,  but  in  its  application  the  husband's  Brtlhmins* 
authority  is  presumed,  unless  there  is  an  express  prohibition,  at  any  rate 
when  the  adopting  widow  is  the  surviving  member  of  the  illamf 

"  Where  the  husband's  family  is  ...  undivided,  .  .  .  the  Consent  of 
father  of  the  husband,  if  alive,  might,  as  the  head  of  the  sufficient 
family  and  the  natural  guardian  of  the  widow,  be  competent  oin   aim>* 
by  his  sole  assent  to  authorize  an  adoption  by  her."  6 

Where  the  father  is  not  alive,  it  was  said  in  the  Ratnnad 
case7  that  "the  consent  of  all  the  brothers,  who  in  default  of 
adoption  would  take  the  husband's  share,  would  probably  be 
required,  since  it  would  be  unjust  to  allow  the  widow  to  defeat 
their  interest  by  introducing  a  new  coparcener  against  their  will/* 
but  an  adoption  with  the  consent  of  the  manager  of  the  joint 
family,  who  is  acting  lona  fide,  would  apparently  be  upheld.8 

In  the  latter  case,  and  also  probably  in  the  case  of  a  consent 
by  the  father,  as  head  of  the  family,  such  due  consideration  of 
the  propriety  of  the  adoption  would  be  necessary,9  as  is  required 
in  the  case  where  the  family  is  separate.10 

1  Ourulingaswami  (Sri  Baluau)  v.  other  members  was  required  did  not 

Ramalakshmamma(SriBalusu)  (1899),  arise  (see  p.  188). 
26  I.  A.  113,  at  p.  128 ;  22  Mad.  398,          •  Collector  of  Madura  v.   Mooitoo 

at  p.  408  ;  3  C.  W.  KT.  427,  at  pp.  436,  Ramahnga  Sathupaihy  (1868),  12  M, 

437;   1  Bom.  L.  B.  226.  I.  A.  397,  at  pp.  441,  442 ;    1  B.  L. 

*  VeUanki   Venkata  Krishna  Row  ft.  (P.  C.)  1,  at  p.  16;   10  W,  R.  P. 
(Rajah)   v.    Venkata  Mama  Lakshmi  C.  17,  at  p.  23. 

Narsayya  (1876),  4  I.  A.  1,  at  p.  10 ;  7  Ibid. 

1  Mad.  174,  at  p.  187 ;  26  W.  R.  C.  8  See   Raghunada   (Sri)   v.   JBrozo* 

E.  21,  at  p.  23.  JcisJioro  (Sri)  (1876),  3  L  A.  154*  at 

*  Ibid.  p.  191 ;   i  Mad,  69,  s&<ip.  81 ;  25  W. 

*  Parasara   BJwttar   v.   Rangaraja,  R.  0.  R.  291,  at  p.  302  ;-  Sarkar's  "  Law 
Bhattar  (1880),  2  Mad.  202,  at  p.  205.  of  Adoption,"^.  259. 

5  Vasudevan  v.  Secretary  of  State         *  See  Kaftwabdi  Qanesa  Ratnamai- 
(1887),  11  Mad,  157,  at  p.  179.    In     yar  v.  Qdpala  Ratnamaiyar  (1880),  7 
ihi$  case  the  widow  was  the  sole  stir-     I.  4/f73,  at  pp.  177,  178,  179;   2 
viving  member  of  the  ittam,  so  the    JCaU  270,  at  pp.  279,  280,  281. 
question  whether  the  consent  of  tlw^'      10  Post,  p.  122. 
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"  Even  in  the  case  of  an  undivided  family,  when  a  widow 
of  a  member  thereof  makes  an  adoption  without  the  authority 
of  her  husband  or  the  assent  of  her  father-in-law,  it  cannot  be 
taken  to  be  the  settled  law  that  the  assent  of  all  the  then 
surviving  members  of  the  coparcenary  is  absolutely  necessary."  l 
The  consent  of  kinsmen  is  required  on  account  of  the  incapacity 
of  women  to  act  rather  than  to  procure  the  consent  of  all  whose 
interests  will  be  defeated  by  the  adoption.2 

Where  the  joint  family  consists  of  several  branches,  it  would 
seem  to  be  sufficient  to  obtain  the  consent  of  the  branch  to 
which  the  husband  belonged.3 

It  is  clear  that  when  the  family  is  undivided  the  requisite 
authority  cannot  be  sought  for  outside  the  family.4 
Separate.  Where  the  widow  has  taken  by  inheritance  the  separate 

estate  of  her  husband,  the  consent  of  every  kinsman,  however 
remote,  is  not  essential.  The  consent  of  the  father-in-law 
would  bo  sufficient.5  If  the  father-in-law  be  dead,  "  there 
should  be  such  proof  of  assent  on  the  part  of  the  sapindas  as 
should  be  sufficient  to  support  the  inference  that  the  adoption 
was  made  by  the  widow,  not  from  capricious  or  corrupt  motives, 
or  in  order  to  defeat  the  interest  of  this  or  that  sapinda,  but 
upon  a  fair  consideration,  by  what  may  be  called  a  family 
council,  of  the  expediency  of  substituting  an  heir  by  adoption 
to  the  deceased  husband."  6 

1  See  Verikatakrishnamma  v.  Anna-  husband  was  not  sufficient  to  validate 

purnamma  (1899),  23  Mad.  486>  at  an  adoption  by  a  widow  to  which  the 

pp.  487,  488.  husband's  undivided  brother  and  the 

8  Collector  of  Madiera  v.   Moottoo  head  of  the  undivided  family  had  not 

Ramalinga  Saflntpathy  (1868),  12  M.  assented. 

L  A.  307,  at  p.  442 ;  1  B.  L.  B.  (P.  C.)  s  Collector  of  Madura  v.   Moottoo 

i,  at  p.  17;  10  W.  B.  P.  C.  17,  at  p.  Ramalinga  Sathupathy  (1868),  12  M, 

23 ;    Narayanasami  Naick  v.   Man*  I.  A.  397,  at  p.  442 ;   1  B.  L.  B.  (P. 

gammal  (1905),  28  Mad.  315,  at  p.  C.)  1,  at  pp.  16,  17;   10  W.  B.  P.  0. 

319 ;  Mami  v.  Subbarayar  (1911),  36  17,  at  p.  23. 

Mad.  145,  at  p.  147.  6  Vdlariki    VenJcata  Krishna  Row 

^HSlirkar's    "Law    of    Adoption,"  (Rajah)   v.    Verikata  Rama  Lakshmi 

p.  259.  Narsayya  (1876),  4  I.  A.  1,  at  p.  14  ; 

4  Raghunada  (Sri)  v.  BrozoUsKoro  1  Mad.  174,  at  pp.  190,  191 ;  26  W. 
(Sri)  (1876),  3  I.  A.  154,  at  p.  191  j  B.  C.  B.  21,  at  pp.  25,  26,  explaining 
1  Mad.  69,  at  p.  81s;  25  W.  B.  C.  B.  Collector  of  Madura  v.  MooUoo  Rama- 
291,  at  p.  302,  approving  of  Rama-  Unga  Sathupathy  (1868),  12  M.  I.  A. 
stiww  fyen  v.  Rhagati  Awtoial  (1873),  397,  at  pp.  442,  443;  1  B.  L.  B. 
8  Ma£j  Jur,  58,  where  it  was  held  (P.  C.)  1,  at  p.  17 ;  10  W.  B.  P.  0. 17, 
by  the  &kcta  Court  of  Travancore  at  p.  23.  In  the  latter  case  the  con- 
that  thes'  assent  of  certain  separate  sea*  of  a  majority  of  the  sapindas 
dayadies  (kinsmen)  of  the  debased  was  held  sufficient.  See  Parasara 
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A  widow  should  give  to  all  the  sapindas  concerned  an  oppor- 
tunity to  adviso  her  with  regard  to  making  an  adoption,  or 
against  adopting  a  particular  boy.1 

The  omission  by  the  widow  to  ask  the  consent  of  one  of  two  divided 
brothers  of  the  deceased  husband  could  not  be  justified  by  saying  that  it 
was  known  he  would  refuse.  To  consult  him  is  essential  to  the  widow's 
obtaining  the  mind  of  the  kinsman  on  the  question.2 

Where  the  nearest  sapinda  refuses  his  consent  upon  improper  grounds, 
the  consent  of  a  remoter  sapinda  will  justify  an  adoption.3 

The  consent  of  the  sapindas  must  bo  free,  and  given  solely  Nature  of 
in  the  due  exercise  of  the  discretion  confided  to  them  by  the consent-     - 
law  with  a  view  to  the  selection  of  a  suitable  boy  for  adoption. 
Thus  a  consent  given  on  an  untrue  representation  that  the  widow 
had  received  the  permission  of  her  husband  is  of  no  effect.4 

In  the  Collector  of  Madura  v,  Moottoo  Ramalinga  8at7i,upathy  6  the  Gifts  to  pro- 
Judicial  Committee  said :  "  Though  gifts  to  procure  assent  might  be  power-  eure  assent, 
ful  evidence  to  show  no  adoption  needed,  they  do  not  in  themselves  go 
to  the  root  of  tho  legality  of  an  adoption,"  but  there  is  apparently  no 
doubt  that  a  consent  obtained  only  by  a  money  payment  and  without 
proper  consideration  of  the  propriety  of  the  adoption,  would  vitiate  an 
adoption,0 

"  There  is  nothing  improper  in  a  sapinda  proposing  to  give  his  assent  to 
a  widow  adopting  his  own  son,  if  such  son  be  the  nearest  sapinda,  and 
refusing  to  give  his  assent  to  her  adopting  a  stranger  or  more  distant 
sapinda,  if  there  be  no  reasonable  objection  to  the  adoption  of  his  own 

BJwUar  v.  ftangarafa  Bhattar  (1880),  345. 

2  Mad.  202,  at  p.  200,  in  which  case  a  Hid. 

tho  assent  of  some  wtpitidatt  wiw  held  8  VcnJmtaraMa  Eajit  v.  Papamma 

sufficient  on  it*  being  shown  that  tho  (1914),  39  Mad,  77. 

consent  of  tho  otherw   wan   refused  *  Raghunadha  (Sri]  v.  Brozoleishoro 

from  interested  or  improper  motives,  (Nri)  (187C),  3  I.  A.  154,  at  p.  103 ; 

or  without  a  fair  exercino  of  diBcro*  1  Macl,  00,  at  p,  82  ;  25  W.  E.  C.  R. 

tion.    Boo  also  Venkatakrifihmmma  v.  201,  at  pp.  302,  303 ;    KarunabdU 

Annapurnamma  (1809),  23  Mad.  480,  (fancfta  Ratnamaiyar  v.  Gopafa  Ralna* 

where  ono  sapinda,  without  giving  maiyar  (1880),  7  I.  A.  173;  2  Mad. 

any  wsason,  refused  to  consent.    As  270;    Venkamma    (Jonnalagadda)  v. 

to  tho  necessity  for  a  consideration  Sulrahmaniam  (Jonnaktgadda)  (1900), 

by   tho   aapindas,    sou    ltayhmad/M  34  I.  A.  22  j  30  Mad.  50;  11  0.  W. 

(Sri)  v.  BrozoMtfioro  (Sri)  (1870),  3  N.  345;  0  Bom.  L,  B.  89;  8.  C.  in 

I  A.  154,  at  pp.  192,  103 ;    1  Mad  Court  below,  Subrahmanyaw,  v.  Yen- 

(JO,  at  pp.  82,  83 ;   25  W.  K.  0,  K.  kanma   (1903),    20   Mad.    627.    See 

291,  at  pp.  302,  303;    Karwwbdhi  ftawkoti    Ammal    v.     Balamndaia 

(faneaa  ftalmmiyar  v.  (Joftala  Xtatn<t-  Mudaliar  (1911),  30  Mad,  10. 

maiyar  (1880),  7  L  A.  173;  2  Mad.  *  (3808),  12  M.  L  A.  397,  at  p. 

270.    In  this  case  Iho  family  was  443;  1  B.  L.  K  (P.  (X)  1,  at  p.  17 ;  10 

joint.  W.  E.  P.  0.  17,  at  p.  24, 

1  Verikmma     (Jonnalagad&t)     v.  °  DanaJcoti  Ammal  v.  Balasundara 

B^mJmm^m  (Jonnalagadda)  (1900),  MMiar  (1911),  30  Mad.  19. 
34 L  A.  M i' M UUL  50 ;  U  0,  W. N, 
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son,"  *  or  to  his  stipulating  that  his  own  share  should  not  be  reduced  by 
the  adoption.2 

When  the  majority  of  the  sapindas  consent,  it  will  be  presumed  that 
their  assent  was  given  on  bond  fide  grounds,3 

The  assent  must  be  to  an  adoption  of  a  specified  boy,  and 
not  to  an  adoption  generally.  It  must  be  acted  upon  within 
a  reasonable  time,4  and  has  no  operation  after  the  death  of  the 
person  giving  it,5 

Senior  widow.  An  adoption  by  the  senior  widow  with  the  consent  of  the 
sapindas  is  valid  without  the  consent  of  the  junior  widow ; 6 
but  an  adoption  by  the  junior  widow  without  the  consent  of 
the  senior  widow  is  invalid.7 

According  to  the  Maharashtra  school  a  widow  can  adopt 
either  with  her  husband's  express  permission  8  or  without  such 
permission,9  if  the  estate  be  vested  in  her 10  and  there  be  no 
express  n  or  implied  12  prohibition  by  him.  If  the  husband  was 


Maharashtra 
school. 


1  Subrahmanyam  v.  Venkamma 
(1903),  26  Mad.  27,  at  p.  837. 

s  Srinivasa  Ayyangar  v.  Ranga* 
sami  Ayyangar  (1907),  30  Mad.  450. 

3  VenkataTcrishnamma  v.  Annapur- 
namma  (1899),  23  Mad.  486,  at  p.  488. 

4  See  Suryanarayana  v.    Venkata- 
ramana  (1903),  26  Mad.  681,  at  p. 
685. 

*  See  Ldkshmibai  v.  Vishnu  Va&udev 
Bete  (190$),  29  Bom.  410 ;  7  Bom. 
L.  B.  436. 

6  Narayanasami  Naick  v.  Mangam- 
mal  (1905),  28  Mad.  315.    See  post, 
p.  126.    As  to  a  joint  adoption,  see 
ante,  p.  115. 

7  Venkatappa    Nayanim,    Bahadur 
(Rajah)  v.  Damara  Kenya  Rao  (1915), 
39  Mad.  772. 

8  Dinlar  Sitaram  Prabhu  v.  Ganesh 
Shiiram  Prabhu  (1879),  6  Bom.  505  ; 
G.  C.  Sarkar's  "  Law  of  Adoption,"  p. 
228. 

9  Colkctor  of  Madura  v.   Moottoo 
Ramalinga  Sathupathy  (1868),  12  M. 
I.   A.  397,  at  p.  436;    1  B.  L.  R. 
*(P.  C.)  1,  at  p.  12 ;  10  W.  B.  P.  C.  17, 
at  p.  21 ;    Gopal  Balkrishna  Kenjale 
v.  Vishnu  Raghunath  Kenjale  (1898), 
23  Bom.  250  ;  Ramchandra  Bliagavan 
v.  Jfagi  KanabJtai  (1896),  22  Bom. 
558,   at  pp.  566,   568;    Amava   v. 
liahadgawfa  (1896),  22  Bom.   416, 
at  418;    Qavdappa  v.  Qirmaflappa 


(1894),  19  Bom.  331,  at  p.  337  ; 
Vandravan  Jekisan  (Patel)  v.  Mamlal 
Chunilal  (Paid]  (1890),  15  Bom. 
565;  Ramji  v.  Ghamau  (1879),  6 
Bom.  498;  Rupcfoand  Hindumal  v. 
Ralchmabai  (1871),  8  Bom.  H.  C.  (A. 
C.)  114;  JRa&hmabai  v.  EadJwbai 
(1868),  5  Bom.  H.  C,  (A.  0.)  181, 
and  earlier  cases  cited  therein ; 
"Mayukha,"  chap.  iv.  s.  5,  paras. 
17,  18. 

10  Ramfi  v.  Ghamau  (1879),  6  Bom. 
498,  at  pp.  503,  504 ;  Dinkar  Sitaram 
Prabhu  v.    Ganesh  Shivram  Prabhu 
(1879),  6  Bom.  505. 

11  Gopal    Balkri&hna    Kenjale    v. 
Vishnu    Raghunath    Kenjale    (1898), 
23  Bom.  250,  at  p.  256;   Kamchandra 
Bhagavan  v.  Mulji  Nanabhai  (1896), 

22  Bom.  558,  at  p.  566 ;    Vandravan 
Jekisan  (Patel)  v.  Manilal  Chunilal 
(Patel)  (1890),   15  Bom.  565,  at  p. 
574 ;  Bayabai  v.  Bala  (1866),  7  Bom. 
H.  C.  App.  i. ;  Rupchand  Sindumal 
v.  Ralchmabai  (1871),  8  Bom.  H.  0, 
(A.  C.),  114, 

12  Gopal    Balkrishna    Kenjale    v. 
Vishnu    Raghunath    Kenjale    (1898), 

23  Bom.  250,  at  p.  256.    In  Vandra- 
van Jekisan  (Patel)  v.  Manilal  Chuni- 
lal (Patel)  (1890),  15  Bom.  565,  at 
p.  574,  the  Court  treated  an  express 
prohibition  as  the  only  qualification 
to  the  power  of  the  widow,  but  it  is 
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undivided  in  estate  l  she  cannot  adopt  without  eithor  his 
express  permission  2  or  the  consent  of  his  coparceners.3 

Where  she  has  no  express  authority,  the  widow  derives  her  power  from  Implied 
authority  presumed  to  have  been  given  to  her  by  her  husband.*    Such  {JS^So^  °! 
authority  is  implied  even  when  the  husband  was  a  minor  at  the  time  of 
his  death,5  and  even  where  the  widow  lives  apart  from  her  husband.6 

It  has  been  held  that  the  husband's  authority  would  not  be  presumed  Adoption  of 
in  the  case  of  the  adoption  of  an  only  son,  an  act  which,  although  not only  8on* 
illegal,  was  considered  sinful,7  but  apparently  that  decision  would  not  now 
be  followed,8  and  it  would  be  held  that  in  the  absence  of  prohibition,  her 
authority  is  co-extensive  with  that  of  her  husband.9 


submitted  that  the  observations  of 
the  Judicial  Committee  in  the  Col- 
lector of  Madura  v.  Moottoo  Rama- 
lingo,  Sathupatiiy  (1868),  12  M.  I.  A. 
397,  at  pp.  443,  445 ;  1  B.  L.  B.  (P. 
C.)  1,  at  pp.  17,  18,  19 ;  10  W.  B.  P. 
C.  17,  at  pp:  24,  25,  ante,  p.  120, 
apply  equally  to  a  case  governed  by 
the  Maharashtra  school.  In  Baydbai 
v.  Sola  (1866),  7  Bom.  H.  C.  App.  i., 
at  p.  xx.,  the  husband  on  his  death- 
bed refused  to  take  a  son  in  adoption. 
This  was  held  to  prevent  the  widow 
adopting,  and  in  Dnyanoba  v.  Radka- 
6ai,  Bom.  P.  J.  1894,  p.  22,  where 
the  husband  had  repudiated  his  wife 
on  account  of  her  misconduct,  a  pro- 
hibition was  implied.  Lafahmappa 
v.  Ramava  (1875),  12  Bom.  H.  C.  362. 
In  Malgauda  Paragauda  v.  Bdbaji 
Dattu  (1912),  37  Bom.  107  ;  14  Bom. 
1121,  when  the  deceased  had  left  all 
his  property  to  his  daughters  the  Court 
considered  that  there  was  an  implied 
prohibition  of  adoption. 

1  Whether    or    not    the   husband 
possessed  separate  property,  see  Rag- 
Tiunadka  (Sri)   v.  Brozolcishoro  (Sri} 
(1876),  3  I.  A.  154,  at  pp.  191,  192  ; 
1  Mad.  69,  at  pp.  81,  82 ;  25  W.  B. 
C.  B.  291,  at  p.  302. 

2  JBachoo  HurTcisoTtdas  v.  Mankore- 
Ui  (1907),  34  L  A.  107;    31  Bom. 
373 ;  11  C.  W.  N.  769 ;  9  Bom.  L.  B. 
646 ;  S,  C.  in  Court  below  (1904),  29 
Bom.  51 ;   6  Bom.  L.  B.  268. 

3  Amava   v.    Malwdgauda    (1896), 
22  Bom.  416,  at  p.  418;    Ramji  v. 
Ghtmau  (1879),  6  Bom.  498 ;  Dinkar 
Sti&ram  PrabTtu  v.  Ganesk  Sktvram 

\pfa$fa  (1879),  6  Bom.  505. 

*  t&$3tyflp&  Bayu  v.  Jivaji  Krishna 
(1900),  25  Bom.  306,  at  p.  311 ;  2 


Bom.  L.  B.  1101 ;  Amava  v.  Mahad- 
gauda  (1896),  22  Bom.  416,  at  p.  41$  ; 
Ramchandra  JBhagavan  v.  Mulji  Nana- 
ITiai  (1896),  22  Bom.  558,  at  p.  567 ; 
Keshav  RamJcrishna  v.  Govind  Ganesk 
(1884),  9  Bom.  94  at  p.  97 ;   Lafah- 
•mappa  v.  Ramava  (1866),  12  Bom. 
H.  C.  304 ;    RaMimabai  v.  Radhabai 
(1868),  5  Bom.  H.  C.  (A.  C.)  181,  at 
p.  192.    In  Lalcshmtbai  v.  Sarasvatibai 
(1899),   23    Bom.    789,   at   p.    794; 
1    Bom.    L.    B.    420,   Jenkins,  C,J., 
inclined  to   the  opinion  that  in  the 
Bombay  Presidency  the  widow's  right 
is  inherent  and  not  merely  delegated. 
This  view  is  supported  by  Bombay 
authorities  (see  "  Nirnaya  Sindhu  "  Sri 
Venkateshwar,  ed.  p.  229  ;      "  Vya- 
vahara  Mayukha  (Mandlik),"  p.  42 ; 
"Samskara  Kaustaba,"  Benares  ed., 
Saka   1783,  p.   44),  but  is  scarcely 
possible  having  regard  to  the  observa- 
tions of  the  Judicial  Committee  in 
Collector  of  Madura  v.  Moottoo  Rama- 
linga  Satlupathy  (1868),  12  M.  I.  A. 

397,  at  p.  436 ;  1  B.  L.  B.  (P.  C.)  1, 
at  p.  12  ;  10  W.  B.  P.  C.  17,  at  p.  21. 

5  Vandravan     Jefcisan  (Patet)     v. 
Mamlal  Chunflal  (Pate!)  (1890),  15 
Bom.  565. 

6  Lakshmibai  v.  Sara$vatibai  (1899), 
23  Bom.  789 ;  1  Bom,  L.  B.  420. 

7  Ldkshmappa  v.  Ramaw  (1875), 
12  Bom.  H.  C.  364. 

8  See  Gurulingaswami  (Sri  Balusu} 
v,  Ramalafafanamma  (Balusu)  (1899), 
26  I.  A.  113,  at  p.  128 ;    22   Mad. 

398,  at  p.  408 ;   3  C.  W.  N.  427,  at 
p.  437 ;   1  Bom.  L.  B.  226,  post,  pp. 
145,  146. 

9  See   Lakshmibai  v.   Sarasvatibai 
(1899),  23  Bom.  789;  1  Bom.  Ik-fc^ 
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[CHAP.  m. 


Undivided 
family. 


Where  more 
than  one 
widow. 


As  under  the  Dravida  school,1  an  assent  given  by  her  father- 
in-law,2  as  the  head  of  the  family,  and  as  natural  guardian  of 
the  widow,  to  an  adoption  in  his  lifetime,3  would  validate  an 
adoption  by  the  widow  of  a  member  of  the  undivided  family. 
The  rules  as  to  the  nature  and  sufficiency  of  the  consent  required 
for  the  adoption  by  a  widow  governed  by  the  Dravida  school  4 
apparently  apply  to  the  case  of  adoption  in  an  undivided  family 
governed  by  the  Maharashtra  school  of  law. 

Where  the  family  is  divided,  an  elder  widow  can  adopt 
without  the  consent  of  the  junior  widow ; 5  but  not  so  as  to 
devest  property  which  has  vested  in  the  younger  widow  as  heir 
to  a  son.6  The  junior  widow  cannot  adopt  without  the  consent 
of  the  senior  widow,7  unless,  perhaps,  where  the  latter  be  in- 
capacitated, as  where  she  is  leading  an  irregular  life.8 

A  joint  adoption  by  the  widows  seems  possible  in  Western 
India.9 

Mithiia school.       According  to  the  MitJnla  school,  a  widow  cannot  under  any 
circumstances  adopt  a  son  to  her  husband.10    She  can  under 
that  school  adopt  a  son  to  herself  in  the  Kntrima  form.11 
Punjab.  In  the  Punjab  the  custom  varies  in  different  localities.12 

A  minor  13  widow,  acting  under  an  express  power  given  to 


Adoption  by 
minor  widow. 


i  Ante,  pp.  121, 122. 

a  Vithoba  v.  JBapu  (1890),  15  Bom. 
110;  Oopal  Bal/krishw  Kenjale  v. 
Vishnu  Maghunath  Kenjate  (1898), 
23  Bom.  250,  at  pp.  255,  256.  See 
Raimji  v.  Ghamau  (1879),  6  Bom. 
498,  at  p.  505.  The  observations  of 
the  Judicial  Committee  in  Raghunad- 
ha  (Sri)  v.  Brozokishoro  (Sri)  (1876), 
3  I.  A.  154,  at  p,  191 ;  1  Mad,  69,  at 
p.  81 ;  25  W.  B.  C.  K.  291,  at  p.  302, 
seem  applicable  to  the  Maharashtra 
school  as  well  as  to  the  Dravida 
school. 

a  Lakshmibai  v.  Vishnu  Va&udev 
Bde  (1905),  29  Bom.  410;  7  Bom. 
L.  B.  436. 

*  Ante,  pp.  121,  122. 

5  Rakhmabai  v.  RadJwbai  (1886),  5 
Bom.  H.  C.  (A.  C)  181,  at  p.  192  ; 
Ifamji  v.    Ghamau   (1879),    6   Bom. 
498,  at  p.  503. 

6  See   taJ&Jmibai  v.   Sarasvatibai 
(1899),   23,  Bom.    789,   at    p.    794; 
1    Bom.    3U   R*    4£Q;  Anmdibai  v. 

(1904)>  28  Bom,  461  j    6 


Bom.  L.  B.  464;  see  post,  pp.  193, 194. 

7  Padajirav  v.  Ramrav  (1888),  13 
Bom.  160. 

8  Steele,  187, 188. 

9  Indar    Kunum    (Maharani)    v. 
Jaipal   Kunwar   (Maharani)    (1888), 

15  I.  A.  127,  at  pp.  144,  145;    15 
-  Calc,  725,  at  pp.  746,  747.    See  ante, 

p.  115. 

10  "  Dattaka  Mimansa,"  s.  1,  para. 

16  ;  "  Vivada  Chmtamam  "  (Tagore's 
translation),  pp.   74,   75;    W.  Mac- 
naghten's  "Hindu  Law,"  vol.  i.  pp. 
95, 100.    See  Jairam  Dhami  v.  Mman 
Dhami  (1830),  5  Ben.  gel.  R.  3  (new 
edition,  3),  but  that  was  not  a  Mithiia 
case,  and  therefore  was  not  decided 
according  to  the  MitMla  law,  although 
Mithiia  authorities  were  cited. 

11  Post,  pp.  157-159. 

12  Tupper's    "  Punjab    Customary 
Law,"  vol.  ii.  pp.  154,  178,  205;  vol. 
111.  pp.  78  et  se$.f  87,  89,  90. 

18  I.e.   who  has  not  attained  the 
age  of  majority  according  to 
law  (ante,  pp.  46,  47). 
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her  by  her  husband,  can  take  in  adoption,1  provided,  at  any 
rate,  she  has  attained  sufficient  maturity  of  understanding  to 
comprehend  the  nature  of  the  act.2  The  same  rule  would 
apparently  also  apply  to  an  adoption  under  the  Dravida  school 
with  the  authority  of  the  sapindas?  and  to  a  case  under  the 
Maharashtra  school,  where  similar  authority  had  been  given. 
It  is  apparently  unsettled  whether  a  minor  widow  can,  in  a 
case  governed  by  the  Maharashtra  school,  act  upon  the  implied 
authority  of  her  husband.4 

A  widow  cannot  adopt  unless  she  be  the  widow  of  the  last  when 

can,  adopt, 

full  owner,5  or  the  estate  is  vested  in  her  as  heir  to  her  son, 
legitimate  or  adopted,  who  has  died  unmarried,  or  has  left  no 
child  or  widow  surviving  him,6  or  (it  is  submitted)  unless  the 
circumstances  be  such  that  the  estate  will  vest  in  the  adopted 
son  on  his  adoption.7 


1  Mondakini  Dasi  v.  Adinath  Dey 
(1890),  18  Calc.  69;    Haradlmn  Rai 
v.   Biswanath  Rai  (1815),  W.   Mac- 
naghten's  "Hindu  Law,'*  vol    ii.  p. 
180;    Sircar's    *eVyavastha    Darpa- 
na,"  2nd  ed  ,  p.  769.    Contra  G.  0. 
garkar's  "  Law  of  Adoption,"  p.  249. 
It  is  there  suggested  that  an  adoption 
by  a  minor  widow  is  voidable,  but  it 
is  submitted  that,  if  it  be  otherwise 
unobjectionable,  it  cannot  bo  avoided* 
The  Hindu  law  does  not  contemplate  a 
voidable  adoption.    See  Kovvidi  Satti- 
raju    v.     Pattamsetti    Venkataswami 
(1916),  32  Mad.  L.  J.  119. 

2  Mondakini  Dasi  v.  Adinath  Dey 
(1890),   18   Oalc.    69,  at  p.    72.    In 
this  case  the  widow  was   11   or  32 
years  of  age,  but,  as  the  boy  to  be 
adopted  had  been  designated  by  her 
husband,  the  discretion  to  be  exer- 
cised by  her  was  limited.     See  Kov- 
vidi Sattiraju  v.  Pattamsetti  Venkata- 
swcmi  (1916),  32  Mad.  L,  J.  119,  from 
which  it  would  seem  that  a  widow 
cannot  adopt  until  she  has  attained 
majority  under  Hindu  law.    See  ante, 
p.  107. 

3  See  Mayno's  "  Hindu  Law,"  8th 
ed.,  p.  148. 

4  Sarkar's  "  Law  of  Adoption,"  p.250. 
,5  Payapa  Akkapa  Patel  v.  Appanna 

Bom.    327,    at   p.    329'; 
K&wjale  v.   Vishnu 
£3  Bom, 


250 ;  Vasndeo  VisJmu  Manohar  v. 
Ramchandra  Vinayah  Modak  (189C), 
22  Bom.  551.  As  to  the  application 
of  this  principle  to  coparcenary  pro- 
perty, and  to  an  impartible  zemindari, 
see  Madana  Mohana  v.  Purushotfiamu 
(1914),  38  Mad.  1100.  See  also  cases, 
post,  pp.  130,  131. 

6  Vellank^    Venkata  Krishna,  Row 
(Rajah)   v.    Venkata  Rama  Ldkshmi 
Narsayya  (1876),  4  L  A.  1 ;    1  Mad. 
174 ;   26  W.  B.  C.  B.  21  ;   Oavfappa 
v.  Girimallappa  (1894),  19  Bom.  331, 
RavjiVinayakrav  Jaggannafh  Sharikar- 
sett  v.  Lafahmibai  (1897),  11  Bom.  381, 
at  p.  397.     Seo  post,  pp.  130, 131. 

7  As  was  the  case  in  Deeno  Moyee 
Dossee  (Sreemutty)  v.  Doorga  Pershad 
Hitter    (1865),  3    W.    R.    M.    A.    6, 
where    a   Hindu,   governed   by   the 
Bengal  school  of  law,  left  his  pro^ 
perty  to  a  boy  to  be  adopted  by  the 
widow    of    his    son,   who    had   pre- 
deceased him.    In  this  case  the  boy 
took  under  the  will,  but  the  Court 
treated  the  adoption  as  valid,  and  in 
Deeno  Moyee  Dossee  (Sreemutty)  v. 
Tarachurn  Koondoo  C'howAlvry  (1865), 
Bourke,  A.  0.  0.  48 ;  3  W.  R.  M.  A. 
7,  note,  which  referred  to  the  same 
adoption,   the  Court  held  that  tho 
widow  took  as  heir  of  the  son  so 
adopted  and  thus  upheld  the  adop- 
tion.   T^tere  might  also  be  the  case  of, 
$  woman  taking  as  heir  of  b©r  son's  soity , 
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It  was  said  in  a  Bombay  case  x  that  the  mere  fact  that  the  adopting 
widow  is  not  the  widow  of  the  last  male  holder  would  not  make  an 
adoption  by  her  spiritually  invalid,2  and  in  the  same  case  it  was  held  that 
the  defect  in  the  adoption  was  cured  by  the  assent  of  the  person  in  whom 
the  estate  is  vested  by  inheritance,3  and  that  an  adoption  is  validated, 
•where  there  has  been  a  ratification  by  conduct  or  acquiescence.4 

A  woman  in  the  Bombay  Presidency  who  inherits  as  widow  of  a  gotraja 
sapinda, 5  cannot  adopt  so  as  to  confer  upon  the  adopted  son  a  right  to  the 
property  so  inherited  by  her.6  There  seems  to  bo  no  reason  why  she  should 
not  validly  adopt  to  her  husband. 

Where  a  son  who  is  a  coparcener  in  joint  property  governed 
by  the  Mitakshara  school  of  law,  or  being  governed  by  either 
school  of  law  is  possessed  of  separate  property,  predeceases  his 
father  there  seems  to  be  no  reason  why  his  widow  should  not 
take  a  son  in  adoption,  and,  quite  apart  from  the  possession  of 
property,  why  such  adoption  should  not  be  valid  at  any  rate 
for  spiritual  purposes.7 

Sastri  G.  L.  Sarkar  says  in  his  "  Law  of  Adoption  "  8— 

Competition          "  If  the  ancestral  estate  is  vested  in  the  mother-in-law  by  reason  of  her 
between  son  predeceasing  his  father,  it  would  appear  that  both  the  mother-in-law 

and  daughter-  and  daughter-in-law  are  competent  to  adopt.    What  has  been  laid  down 
m-law,  is  that  the  adoptive  father's  estate  must  be  vested  in  the  adopting  widow, 

in  order  that  an  adoption  made  by  her  may  be  valid.  If  the  daughter-in- 
law  adopts  first,  then  the  mother-in-law  cannot  make  an  adoption  during 
the  life  of  the  son  adopted  by  the  daughter-in-law,  for  the  father-in-law 
cannot  under  that  circumstance  be  considered  as  destitute  of  male  issue, 
there  being  that  grandson  by  adoption  in  existence.  But  if  the  mother-in- 
law  adopts  first,  then  the  daughter-in-law  cannot  be  precluded  thereby 
from  making  an  adoption  for  the  spiritual  benefit  of  her  husband  who 
would  not  be  benefited  by  his  mother's  adoption.  This  distinction  would 
apply  to  all  similar  cases  in  all  the  schools." 

Time  for  In  the  absence  of  express  direction  to  the  contrary.9  a  power 

-*-->  of 

1  Payapa  v.  Appanna  (1898),  23      Patlamsetti  Verikataswami  (1916),  32 
Bom.  377,  followed  m  SMdappa  v.      Mad.  L.  J.  119. 

Ningangauda  (1914),  38  Bom.   724;  5  Post,  p.  412. 

16  Bom.  L.  It.  663,  6  Datto  Govind  Kulkarni  v.  Pandu* 

2  Ibid.  rang  Vinayak  (1908),  32  Bom.  499 ; 

3  Quaere  as  to  this,  see#o,«?rf,  pp.  156,  10  Bom.  L.  B.  692. 

157.  7  See  Payapa  v.  Appanna  (1898), 

*  Quaere  as  to  this.    The  invalidity  23  Bom.  327 ;   Shidappa  v.  Ningan- 

of  an  adoption  cannot,  it  is  submitted,  gauda  (1914),  38  Bom.  724 ;  16  Bom. 

be  cured  by  any  subsequent  event.  L.  B.  663. 

It  is  submitted  that  the  validity  o£  an  8  P.  264. 

adoption  can  only  be  tested  by  the  9  See  Mutsaddi  Lai  v.  Kundan  Lai 

state  of  affairs  at  the  time  of  the  (1906),  33  I.  A.  55;  28  All.  377;   8 

adoption.     See  Kowidi  Sattiraju  v.  Bom.  L.  B.  371. 


power. 
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of  adoption,  whether  express  or  Implied,1  may  be  exercised  at 
any  time,  provided  it  be  not  exhausted,  or  be  not  at  an  end.s 

Adoptions  made  twelve,3  twenty-two,4  twenty-five,5  fifty-two,6  and 
even  seventy-one 7  years  after  the  death  of  the  adoptive  father  have  been 
upheld.  ' 

Except,  perhaps,  in  Bengal,  a  power,  which  does  not  expressly  Successive 
or  impliedly  prohibit  successive  adoptions,  is  not  exhausted  by 
having  been  once  exercised.8 

According  to  the  Bengal  authorities,  such  permission  is  exhausted  by 
having  been  once  exercised ; 9  but  in  Kannepalli  Suryanarayana  v.  Pucha 
VenJcata  Ranama™  the  Judicial  Committee  in  dealing  with  a  Madras  case, 
say  that  they  are  unable  to  attach  much  weight  to  Qournaih  Chowdhree  v. 
Arnopoorna  Chowdram,^  and  also  say,  "  The  more  liberal  rule  had  been 
followed  by  the  High  Court  of  Bombay,  as  well  as  in  Madras,  and  was  not 
without  support  in  Bengal  (see  Swendra  Nandan  v.  Sadaja  Kant  Das 
Mahapatra,1*  and  the  Ramnad  case  13)."  It  is  therefore  unlikely  that,  if 
a  Bengal  case  on  this  subject  were  to  come  before  the  Judicial  Committee, 
the  Bengal  authorities  would  be  followed.  See  ante,  p.  117. 

In  the  case  of  an  impartible  zemindari  where  the  document  authorized 


i  P.  Macn.  157. 

a  Post,  pp.  130, 131. 

3  Anon.  (1814),  2  Mori.  Dig.  18. 

*  Masker  Buchajee  v.  Narro  Rag- 
hunath  (1826),  Bom.  Sel.  B.  24. 

5  Giriowa    v.    Bhimaji  Raghunath 
(1884),  9  Bom.  58. 

6  Brvjbhookunjec  Muharaj  (Sree)  v. 
Ookoolootsaojee  Muharaj  (Sree)  (1816), 
1  Borr.  181  (edition  of  1862,  p.  217). 

7  Raje  Vyankatrav  Anandrav  Nim- 
balkar  v.  Jayavantrav  (1867),  4  Bom. 
H.  C.  (A.  C.)  191. 

8  Kann&palli      Suryanarayana    v. 
Pucha  Venkata  Ramana  (1906),  33  I. 
A.  145 ;  29  Mad.  382  ;  10  C.  W.  N , 
921 ;    8  Bom.  L,  B.  700 ;    S.  C   in 
Court  below,  Suryanarayana  v.  Venka- 
taramana  (1903),  26  Mad.  681.    See 
Parasara  Bhattar  v.  Rangaraja  Bhattar 
(1880),  2  Mad.  202 ;  Vellanki  Venkata 
Krishna    Row    (Rajah)    v.     Venkata 

'Rama  Lakshmi  Narsayya  (1876),  4 
I.  A.  1,  at  p.  10;  1  Mad.  174,  at 
pp.  186,  187 ;  26  W.  K.  C.  B  21,  at 
p.  23.  Cf.  Dharam  Kunwar  (Rani)  v. 
Balwant  Singh  (1912),  39  L  A.  142  : 
34  All.  398;  16  C.  W.  N.  675;  14 
Bom.  I/.  B.  485. 

*  PwrwaMMnd      Bhuttychamj      v. 
Ooomakunt  Jjakoree   (1828),   4   Ben. 

H.L. 


Sel.  B.  318  (new  edition,  404); 
Gournath  Chowdhree  v.  Arnopoorna 
Chowdhrain,  Ben.  S.  B.  A.  1852,  p. 
332  ;  Deeno  Moyee  Dossee  (Sreemutty) 
v.  Tarachwrn  JKoondoo  Chowdhry 
(1865),  1  Bourko  (A.  0,  C.)  48; 
3  W.  B.  M.  A.  7,  note ;  Moben- 
drololl  Mookerjee  v.  RooMney  Dabee 
(1864),  Coryton,  42,  at  p.  46;  P. 
Maon.  156,  179.  Sir  W.  Macnaghten 
(vol.  i.  pp.  86-90)  treats  the  point 
as  disputed.  He  says  that  according 
to  the  doctrine  of  the  "Dattaka 
Mimansa,"  the  second  adoption  would 
clearly  be  illegal;  but  that  Jagan- 
natha  holds  that  it  would  be  valid, 
the  object  of  the  first  being  defeated. 

10  (1906),  33  I.  A.  145 ;  29  Mad. 
382  ;  10  C.  W.  N.  921 ;  8  Bom.  L.  B. 
700. 

11  Ben.  S.  D.  A.  1852,  p.  332. 

12  (1891),  18  Calo.  385.     In  that 
case  there  had  been  permission  to 
adopt  three  sons  in  succession. 

13  Collector  of  Madura  v.  Moottoo 
Mamalinga  Sathupathy  (1868),  12  M. 
I.  A.  397,  at  p.  443 ;   1  B.  L.  B.  P. 
C.  1,  at  pp-  17,  18 ;    10  W.  B.  P.  C. 
17,  at  p.  24.     This  was  a  Madras 
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successive  adoptions,  it  was  held  that  the  power  could  not  be  exercised 
where  there  was  a  person  in  existence  (widow  of  a  later  male  owner) 
who  could  legally  adopt.1 

A  widow's  power  to  adopt  is  at  an  end  for  all  purposes  as 
soon  as  the  estate  of  her  husband  is  vested  in  an  heir  2  (other 
than  herself3),  of  his  natural  or  adopted  4  son,  or  of  his  son's 
son,5  or  son's  son's  son  who  has  inherited  to  him,  and  is  not 
revived  by  the  death  of  such  heir,  even  when  on  such  death  she 
herself  succeeds  to  the  property  which  belonged  to  her  husband, 
and  therefore  by  adopting,  devests  no  estate  but  her  own.6 

This  rule  applies,  whether  there  be  an  express  power  given 
by  the  husband,  or  such  power  be  implied,7  as  in  the  Maharashtra 


1  Madana  Mohana  v.  Purushothama 
(19H),  38  Mad.  1105,  at  p.  1120,  per 
Seshagiri  Ayyar,  J. 

2  In     RamknsJina  Ramchandra  v. 
Shamrao  Yeshwant  (1902),  26  Bom. 
526  ;  4  Bom  L.  B.  315,  the  son  had 
left  a  son,  and  in  Annammah  v.  Mabbu 
Bah  Reddy  (1875),  8  Mad.  H.  C.  108, 
ho  had  left  an  adopted  son.    In  the 
following  cases  the  son  had  left  a 
widow :  Bhoobun  Moyee  Debia  (Mus- 
sumat)  v.  Earn  Kishme  Acharj  Chowd- 
hry  (1865),  10  M.  I.  A.  279,  at  p.  310  ; 
3  W.  B.  P.  C.  15,  at  p.  18 ;  Pudma 
Coomari    Debi    v.    Court    of    Wards 
(1881),  8  L  A.  229,  at  p.  245 ;  8  Calc. 
302,  at  p.  309 ;   Tarachurn  Chatterji 
v.  Suresh  Ghunder   Mocker ji   (1889), 
16  I.  A.   166 ;    17  Calc    122 ;    Tha- 
yammal  v  Venkatarama  Aiyan  (1887), 
14  I   A.  67,  at  pp.  70,  71 ;    10  Mad. 
205,  at  p.  209  ;  Amava  v.  Mahadgau- 
da    (1896),    22    Bom     416 ;   Keshav 
Ram  Krishna  v.  Gouind  Ganesh  (1884), 
9   Bom.    94;   Mamkyamala  Bose  v. 
Nanda  Kumar  Bose  (1906),  33  Calc. 
1306  ;  11  C.  W.  N.  12  ;  Amutya  Clia- 
fan  Seal  v.  Kali  Das  Sen  (1905),  32 
Calc.  861. 

3  Vellanbi   Venkata   Krishna  Row 
(Rajah)   v.  Venkata  Rama  Lakshmi 
Narsayya  (1876),  4  I.  A.  1  ;    1  Mad. 
174;  26  W.  B.  C.  B.  21  ;    VenJcappa 
Bapu  v.   Juaji  Krishna  (1900),  25 
Bom.  306,  at  p.  310 ;  2  Bom.  L.  B. 
1101 ;     Gavdappa    v.     Ginmallappa 
(1894),  19  Bom.  331.      See  Payapa 
AkJeapa  Patel  v.  Appanna  (1898),  23 
Bom,  327,  %nd,  oases  port,  p,  193, 


notes  5,  6. 

4  See  Bhoobun  Moyee  Delia  (Mus- 
sumat)  v.  Ram  Kishore  Acharj  Cfiow- 
dhry   (1865),  10   M    I.    A.   279,    at 
p.  310 ;  3  W.  B.  P.  C.  15,  at  p.  18 ; 
Manik  Chand  Golecha  v.  Juyat  Set- 
tarn  Prankumari  Bibi  (1889),  17  Calc. 
517. 

5  In  Faizuddin  AH  Khan  v.  Tin* 
cown  Saha  (1895),  22  Cale.  565,  the 
son  was  succeeded  by  his  mother,  and 
in  Drobomoyee  Chowdhrain  v.  Shama 
Churn  Chowdhry  (1885),  12  Calc  246, 
by   his  grandmother.     Gavdappa   v. 
Qmmallappa  (1894),  19  Bom.  331. 

6  Pudma  Coomari  Debi  v.  Court  of 
Wards  (1881),  8  I.  A.  229 ,-    8  Calc. 
302,  reversing  Puddo  Kumaree  Debee 
v.  Juggut  Kishore  Acharjee  (1879),  5 
Calc.  615.      (This  case  also  had  the 
effect   of   overruling   Bykant   Monee 
Roy'v.  Kistosoonderee  Roy  (1867),  7 
W.  B  392.)    Tha yammal  v.  Venkata- 
rama  Aiyan  (1887),  14  I.  A    67,  at 
pp.  70,  71 ;    10  Mad.  205,  at  p.  209  j 
Ramhrishna  Ramclutndra  v   Shamrao 
Jeshwant  (1902),  26   Bom.   526 ;    4 
Bom.  L.  B   315;    Gavdappa  v.  CM- 
mallappa    (1894),     19     Bom.     331  ; 
Krishnarav    Trimbak     Hasabnis     v. 
Shankarrav  Vinayak  Hasabnis  (1892), 
17  Bom.  164. 

7  A mava   v.    Mahadgauda    (1896), 
22  Bom.  416 ;   Keshav  Ram  Krishna 
v.  Govind  Ganesh  (1S84),  9  Bom.  94  ; 
Ramchandra  v.   Shamrao  (1902),  26 
Bom.  526,  at  p.  528.    See  Anandibai 
v.    Kashibai  (1904),   28   Bom,   461 ; 
6  Bern,  L.  B,  464, 
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school,  or  the  power  be  exerciseable  with  the  consent  of  the 
sapindas.1 

This  rule  applies  only  to  property  vested  by  inheritance, 
and  does  not  prevent  the  devesting  of  an  interest  acquired  by 
survivorship  in  the  case  of  a  joint  family.2 

It  is  unsettled  whether  this  rule  applies  in  its  entirety  to  an  adoption  Jains* 
by  a  Jain  widow,  who  can  adopt  without  the  consent  of  her  husband.3 
It  has  been  so  applied  in  Bombay,4  but  in  Calcutta  it  has  been  held5 
that  a  Jain  widow  in  whom  the  estate  was  vested  can  adopt,  although 
her  husband's  adopted  son  had  died  leaving  a  son  as  his  heir.  Although 
the  decision  rested  on  the  distinction  between  the  power  of  a  Jain  widow 
and  that  of  the  widow  of  an  ordinary  Hindu,  the  Court  seems  to  have 
acted  on  the  view  of  the  decision  hi  Bhodbunmioyetfs  case,6  which  was 
accepted  by  the  Calcutta  High  Court  in  Puddo  Kiimarce,  Delec  v.  Jvggut 
KisJiore  Acharjee^  but  which  was  not  accepted  by  the  Judicial  Committee 
in  the  appeal  from  that  decision.8 

It  has  been  attempted  to  extend  the  rule  to  the  case  where  Death  of  son 
the  son,  although  he  has  left  no  heir,  other  than  the  adopting  merit  of  am" 


mother,  had  attained  to  full  age  and  complete  ceremonial 
capacity,9  or  had  been  married,10  but  this  extension  has  not 
been  recognized.11 

It  may  be  a  question  whether  the  power  to  adopt  would  not  Surrender  of 
be  at  an  end  when  the  widow  has  devested  herself  of  the  estate 
by  surrender,  or  authorized  alienation.12 

It  is  submitted  that  in  the  case  of  a  joint  family  governed  Jo^t  family. 
by  the  Mitakshara  law,  the  power  of  a  widow  to  adopt  extends 
until  partition.13 

A  widow  of  a  deceased  coparcener  cannot  adopt  after  the 

1  Thayammalv.VenkGdaramtf*Aiyaii  9  See  Earn  Soondur  Singh  v.  Sur- 
(1887),  14  I.  A.  67  ;  10  Mad.  205.  banee   Dossee  (1874),   22    W.    R,   0. 

2  See  Madana  Mohanaw.  PwrustiQ*  R.   121  ;    Gfavdappa  v.   Girimattappa 
thama  (1914),  38  Mad.  1105,  per  She-  (1894),    19   Bom.    331,   at    p.    337; 
shagiri  Ayyar,  J.  Amava    v.    Mahadgauda    (1896),    22 

8  Ante,  pp.  119,  120.  Bom.  416,  at  p.  421  ;   Verabhai  Ajub- 

*  Amava    v.    Mdhafyauda  (1896),  hai  v.  Hirdba  (Bat)  (1903),  30  I?  A. 

22  Bom.  416.  234  ;  27  Bom.  492  ;  7  C.  W.  3ST.  716  ; 

5  Manik  Chand  Oolecha  v.   Jagat  5  Bom.  L.  R.  534. 

Settani   Pran  Kumari  Bili  (1889),  17  10  YerikappaBapu  v.  Jivaji  Krishna 

Calc.  518,  at  pp  537,  538,  (1900),  25  Bom.  306,  see  p.  311  ;    2 

fi  Bhoobun  Moyee   Debia    (Mitssu-  Bom.  L.  R.  1101. 

mat)  v.  Earn  Kishore  AcTiarj  Ckowdhry  u  Cases  in  notes  9  and  10  above. 

(1865),  10  M.  I.  A.  277,  at  p.  310  ;  3  12  SeeSarkar's  "Law  of  Adoption," 

W.  Rw  P.  C.  15,  at  p.  18.  p.  416. 

7  (1879),  5  Calc.  615  '  13  See  Sarkar's  "Law  of  Adoption/' 

8  Pudma  Coomari  Debi  v.  Court  of  pp,  253,  254, 

8  Calc,  302, 
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property  has  vested  in  a  widow  or  other  heir  of  the  last  survivor 
of  the  coparcenary,1 

Remarriage,         A  widow  by  remarriage  apparently  loses  her  power  to  take 
iii  adoption.2 

It  is  unsettled  whether  an  unchaste  widow  can  adopt. 

In  Sayamalal  Dutt  v.  Sautfamini  Dasi,*  Norman,  J.,  held  that  an 
unchaste  widow,  who  was  pregnant  by  the  man  with  whom  she  was  living 
in  a  state  of  concubinage,  and  who  had  not  performed  any  expiation,  could 
not  take  in  adoption.  This  decision  was  based  upon  the  alleged  necessity 
for  the  performance  of  religious  ceremonies,  but,  as  the  parties  were  Sudras, 
it  is  clear  4  that  no  religious  ceremonies  were  necessary,  and  it  is  therefore 
doubtful  whether  this  decision  can  be  viewed  as  an  authority.  Where 
religious  ceremonies  are  unnecessary  (and  it  is  by  no  means  clear  that  in 
any  case  religious  ceremonies  are  requisite  in  the  case  of  adoption  by  a 
widow  6),  there  seems  to  be  no  other  authority  prohibiting  adoption  by  an 
unchaste  widow.  If  she  be  not  actually  pregnant,  she  can  remove  the 
bar,  if  it  be  one,  by  expiation.6 

As  a  widow  adopts,  not  for  her  own  benefit,  but  for  that  of  her  deceased 
husband,  it  may  seem  hard  that  her  want  of  chastity  should  deprive  his 
manes  of  the  benefits  which,  according  to  Hindu  ideas,  accrue  from  an 
adoption. 

Ceremonial  ^ie  question  whether  a  widow,  who  is  in  a  stato  of  cere- 

monial  impurity  from  the  death  or  birth  of  a  relation,  and  who 
has  not  performed  the  necessary  expiation,  is  competent  to 
adopt,  is  apparently  the  same  as  the  question  whether  a  man 
can  under  such  circumstances^adopt.7 

If  she  can,  as  apparently  she  can,  depute  a  relation  to  perform  such 
ceremonies,  if  any,  as  may  be  necessary,8  there  can  be  no  objection  to  an 
adoption  by  her.  There  is,  moreover,  a  question  whether  any  religious 
c  cremonies  are  necessary  in  the  case  of  an  adoption  by  a  widow.9  If  none 
are  necessary,  her  ceremonial  impurity  cannot  affect  the  adoption. 

Adoption  only       A  widow's  power  of  adoption  cannot  be  exercised  unless  the 

valid  if  hus-      _  _____  _ 

band  Goiilrl  ~  ~~~~~  -  -  -  " 


band  could 
have  adopted, 


1  Adivi  Suryaprokasa  Rao  v.  Nida* 
marty  Gangaraju  (1909),  33  Mad.  228. 

2  West  and  Biihler,  p.  999,  referred 
to   in   Panchappa   v.    Sangaribasawa 
(1899),  24  Bom.  89,  at  p.  94;  1  Bom. 
L.  R.  543 ;   Sarkar's  "Law  of  Adop* 
tion,"  p.  251,  see,  however,  Putlabai 
v.  Makadu  (1908),  33  Bom.  107;   10 
Bonu  L.  K  1134. 

3  (1870),  5  B.  L.  R,  362, 
*  Post,  p.  153. 

5  Post,  p  155. 

6  See  Thukoo  Bate  BUfa  v.  Ruma 


Baee  Bfode  (1824),  2  Borr.  446,  at 
p.  456* 

7  Ante,  pp.  110,  111.    See  Rangan- 
ayaJcamma  v.  Alwar  Setti  (1889),  13 
Mad.  214  ;  JRavji  VinayaJcrav  Jaggan- 
nath     Shankarsett     v.      LaTcahmibai 
(1887),  11  Bom.  381,  at  p.  395. 

8  See  Lakshmibai    v.  JZamchandra 
(1896),  22  Bom.  590;    Vijiarangan 
v.  Lakshuman  (1871),  8  Bom.  H.  C. 
(0.0.) 244;  Sarkar's  "Law of  Adop- 
tion,"  p.  213. 

9  Post,  p.  155. 
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circumstances  are  such  as  would  have  justified  an  adoption  by 
her  husband,  if  alive,1 

Thus  Pshe  cannot  adopt-  a  boy  whom  her  husband  could  not  have 
adopted,  and  she  cannot  adopt  so  long  as  a  son,  son's  son,  son's  son's  son 
of  her  husband  be  in  existence.2  During  that  time  her  power  of  adoption 
is  in  suspense.3  In  the  event  of  the  son,  grandson,  or  great-grandson  dying 
unmarried,  or  leaving  no  son  or  widow  behind  him,  the  power,  if  it  still  be 
in  existence,4  can  be  exercised.5 

A  widow  is  under  no  legal  obligation  to  exercise  a  power  of  NO  obligation 
adoption.6    An   express   direction  by  the  husband  cannot  bo 
enforced,7  even  if  he  directed  the  adoption  of  a  particular  boy.8 
The  widow  does  not,  by  the  non-exercise  of  the  power,  forfeit 
any  of  her  rights  as  widow,9  or  mother.10 


1  Puttu    Lai    v.    Parbati   Kunwar 
(Musawmat)  (1915),  42  I.  A   155;  37 
All.  359  ;  19  0.  W.  N.  841 ;  17  Bom. 
L.  R.  549.     See  ante,  p.  103. 

2  Oopeelall  v,  Chundraolee  BuJioojee 
(Mussamut  Sree),  (1872),  I.  A.  Sup. 
Vol.  131 ;  11  B.  L.  R.  391 ;  19  W.  R. 
C.  R.  12. 

3  Gavdappa  v.  Oirimallappa  (1894), 
19  Bom.  331,  at  p.  337. 

4  See  ante,  pp  130,  131. 

5  Gavdappa  v.  Girimallappa  (1894), 
19  Bom.  331,  at  p.  337  ;  Bylcant  Mo- 
me  Roy  v.  Kisto  Soonderee  Roy  (1867), 

7  W.   R.   0.  R.   392.    See    Vellanfa 
Verikata    Krislinh    Row    (Rajafi)    v. 
Venkata    Rama    LaJcshmi    Narsayya 
(1876),  4  I.  A.  1 ;    1  Mad.  174 ;    26 
W.  R.  C.  R.  21. 

G  Bamundoss  MooJcerjea  v.  Tarinee 
(Mussamut)  (1858),  7  M.  L  A.  1C9, 
at  p.  190 ;  Mutsaddi  Lai  v.  Kundan 
Lai  (1906),  33  I.  A.  55 ;  28  All.  377  ; 

8  Bom.  L.  R.  371 ;      Uma  Sunduri 
Dabee  v.  Sourobinee  Dabee  (1881),  7 
Gale.  288;    9  0.  L.  R.  83;    Pearee 
Dayee  (Mussamut)  v.  Hurbunsee  Kooer 
(Mussamut)  (1873),  19  W.  R.  0.  R. 
127;     Deeno    Moyee    Dossee    (Sree- 
mutty)    v.    Doorga,    PersTiad    Hitt&r 
(1865),  3  W.  R.  M.  A.  6,  at  p.  7; 
Dino   Moyee,   Chowdhrain  v.  Rehling 
(1865),  2  W.  R.  M.  A.  25;    Rajcoo- 
vwree     (Sreemutty)    v.     Nobocoomar 
MuTMck  (1856),   1   Boul.   137;   Sev. 
64l,  note;   Dyamoyee  CJiouxXhrain  v. 
Rasbeharee  Singh,  Ben,  &  P.  A.  1852, 


1001,  at  p.  1013.  See  SJiamavahoo  v. 
Dwarlcadas  Vasanji  (1878),  12  Bom. 
202. 

7  See  Uma  Sunduri  Dalee  v.  Souro- 
linee  Dabte   (1881),  7   Calc.   288 ;  9 
C.  L.  R.  83 ;  Dino  Moyee  Gliowdhrain 
v.  Rehling  (1865),  2  W.  R.  M.  A.  25. 

8  See  Prasannamayi  Last  v.  Ka- 
dambini  Dasi  (1868),  3  B.  L.  R.  O.  C. 
85.    This    question    was    suggested, 
but  not  decided,  in  Bamundoss  Moc- 
ker jea  v.  Tarinee,  (Mussamut)  (1858), 
7  M.  I.  A.   169,  at  p.  190,  and  in 
ShamavaJioo    v.    Dwarkadas    Vasanji 
(1878),  12  Bom  202,  at  p.  215. 

9  Bamundoss  Mookerjea  v.  Tarinee 
(Mussamut)  (1858),  7  M.  L  A.  169, 
at  p.  190  ;  Raman  Ammal  v.  Sulban 
Annavi  (1865),  2  Mad.  H.   C.  399; 
Uma  Sunduri  Ddbee   v.    Sourobinee 
Dabee  (1881),  7  Calc.  288 ;    9  0.  L. 
R.  83 ;   Lakshmana  Rau  v.  Lakshmi 
Ammal  (1881),  4  Mad.  160  ;  Prasan- 
namayi    Dasi    v.    Kadambini    Dasi 
(1868),  3  B,  L.  R.  0.  0.  85 ;   Deeno 
Moyee,  Dossee  (Sreemutty)  v.  Doorga 
PersJiad  Mitter  (1865),  3    W.  R.  M. 
A.  6,  at  p.  7;   Demo  Moyee  Dossee 
(Sreemutty)    v.    Tarachurn    Koondoo 
ChowdTiry    (1865),   Bourke,  A.  0.  C. 
48 ;    3  W.  R.  M.  A.  7,  note ;  Dino 
Moyee  OfiowdJirain  v.  Rehling  (1865), 
2  W.  R.  M.  A.  25. 

10  Deeno  Moyee  Dossee  (Sreemutty) 
v.     (Farachund     Koondoo     CJtowdhry 
(1865),  Bourke,  A.  O.  C.  48 ;    3  W. 
R.  M,  A.  7,  note. 
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In  a  case  whore  the  husband  has  jxwerto  deal  with  property  by  will 
there  ia  nothing  apparently  to  prevent  him  from  enforcing  the  exercise 
of  a  ]K>wer  of  adoption  by  a  gift  over  of  his  property  to  some  one  other  than 
the  v,  idow,  in  the  event  of  the  power  not  being  exercised  within  a  specified 
tune. 

Until  she  actually  adopts,  a  widow  can  exercise  no  rights  on  behalf  of 
the  boy,  the  adoption  of  whom  she  is  contemplating.1 

Tt  is  unsettled  whothor  a  covenant  by  a  widow  not  to  adopt 

to  adopt. 


Such  question  might  depend  upon  the  nature  of  the  power  (if  any).3 
It  ii>  submitted  that  she  could  not  be  restrained  from  exercising  a  power, 
which  is  given  to  her,  not  for  her  own  benefit,  but  for  that  of  her  husband. 


CAPACITY  TO  GIVE  IN  ADOPTION. 

Father.  The  natural  father  •*  can  give  in  adoption  where  there  is  no 

diwont  by  the  mother,  and,  even  in  case  of  such  dissent,  the 
weight  of  authority  is  in  favour  of  the  father's  power  to  give  his 
Bon  in  adoption, 

In  Xarayawtsami  v,  Kuppusami  (1887),  11  Mad.  43,  at  p.  47,  it  is  said, 
*v  Where  there  is  a  competition  between  the  father  and  mother,  the  former 
lias  a  predominant  interest  or  a  potential  voice." 

Mr.  Mayne  says,5  4*  It  is  quite  settled  that  the  father  alone  has  absolute 
authority  to  dispose  of  his  son  in  adoption,  even  without  the  consent  of 
his  wife,  though  her  consent  is  generally  sought  and  obtained."  He  cites 
two  cases.  In  one  (Alank  Manjari  v.  Fakir  Chwid  SarJcar  (1834),  5  Ben. 
HeL  E.  356  (new  edition),  418),  the  question  was  as  to  the  adoptive  mother's 
consent,  which  is  a  different  question  from  the  present  one.  In  the  other 
(Chitto  Raghunatfi  Kajadiksh  v,  Jamki  (1874),  11  Bom.  H,  C.  199),  the 
question  did  not  arise,  but  (at  p.  202)  the  Court  says,  "  In  the  eye  of  Hindu 

1  Sulttdra  Choicdmyii  (Mu^amaut]  appears,  by  the  weight  of  authority, 

v.  Gulnknath  Chowdhnj  (1S43),  7  Ben.  to  be  independent  of  the  wife,  the 

Sol.  K,  143  (new  edition,  1G(>).  father  of  the  mother.'*  See  "  Datta- 

a  In  Asttur  Purdtotam  v.  Ratanbai  ka  Mimansa,"  s.  4,  paras.  10,  11, 

(1888),  13  Bom.  50,  the  Court  re-  13-15,  17  (see  also  s.  1,  paras,  15, 

fused  to  issue  an  ad  interim  injune-  16) ;  s.  5,  para.  14,  and  note,  and 

tion  restraining  the  widow  from  s.  6,  paras.  50,  51;  "  Mitakshara," 

adopting.  chap.  i.  s.  II,  para.  9;  Colebrooke's 

3  See  Maync's  <<  Hindu  Law,"  8th  "  Digest,"  vol.  ia  pp.  244,  254,  257, 
ed.,  p.  151.  261 ;   "  Viramitrodaya,"     chap.     ii. 

4  An  adoptive  father  cannot  give  part  ii.  s.  8  (G.  C.  Sarkar's  transla- 
in  adoption.    See  jpotf,  p.  148.  tion),  p.  115 ;  "  Dattaka  Chandrika," 

8  "Hindu  Law,"  8th  cd.,  p.  168.  s.    1,    paras.    31,   32.     Contrd,   see 

Strange  («  Hindu  Law,"  vol.  i.  p.  81)  «  Mitakshara,"  chap.  i.  s.  11,  para.  9, 

says,  u  As  in  adopting,  so  in  giving  in  note ;  Sutherland's  "  Synopsis,"  note 

adoption,  though  the  concurrence  of  9  (p  224) ;  "  Vyavahara  Mayukha  " 

parents   is   deslmbk,    the   husband  (Mandlik'a  edition),  p.  50. 


CHAP.   HI.] 


WHO   MAY   GIVE. 


135 


law,  when  a  man  gives  his  son  in  adoption,  he  would  seem  to  exercise  a 
power,  more  like  the  power  of  an  absolute  proprietor  than  of  a  guardian." 

Sastri  G.  C.  Sarkar  1  contends  that  the  abolition  of  slavery  has  impliedly 
destroyed  a  Hindu  father's  absolute  dominion  over  his  son,  and  concludes, 
"  The  proper  view  to  take,  therefore,  seems  to  be  that  the  father  alone  is 
incompetent  to  give  when  the  mother  is  opposed  to  it,  and  that  such  gift 
is  not  void,  but  voidable  only  at  the  instance  of  the  mother." 

Nanda  Pandita  2  contends  that  unless  the  mother  consents,  the  adoption 
does  not  affect  the  boy's  relationship  to  his  maternal  relations.  It  is 
scarcely  likely  that  this  view  would  now  be  taken  by  the  Courts. 

A  mother  can,  during  the  father's  lifetime,  with  his  consent,  Mother, 
give  her  son  in  adoption.3 

On  the  death  of  the  father,  or  on  his  being  permanently 
absent  from  home,  or  on  his  entering  a  religious  order,  or  losing 
his  reason,  or  otherwise  becoming  incapable  of  giving  his  consent, 
a  mother  can  give  her  son  in  adoption,4  provided  that  the 
father  has  neither  expressly  nor  impliedly  prohibited  her  from 
so  doing.3 

The  power  to  give  in  adoption  is  not  limited  to  a  season  of  distress,  nor  Circumstances 

of  parent 
,.    .    —       ,    ,     . — , immaterial. 


1  "  Law  of  Adoption,"  pp.  274, 
275. 

a  "  Dattaka   Mimansa,"  vi.  50,  51. 

8  LallubJiai  BapuWiai  v.  Mankuvar- 
bhai  (187C),  2"Bom.  388,  at  pp  404, 
405;  Sarkar's  "Law  of  Adoption," 
p.  276, 

4  Jog&sh  CJiandra  Banerjee  v. 
Nrityalcah  Debi  (1903),  30  Gale  965. 
S.  C.  sub  nom.  Jogesh  Chunder  Ban- 
dopadhya  v.  Jonabali  Bepait,  7  C.  W. 
N.  871 ;  Eangubai  v.  BJiagirthibai 
(1877),  2  Bom.  377,  at  p.  380  ;  Mhal- 
salai  v.  Vithoba  Khandappa  Gulve 
(1802),  7  Bom.  H.  0.  App.  xxvi. ; 
Hurra  Soondree  Dassee  v.  Chunder- 
money  Dassee,  Sov.  938  ;  ArnacheUum 
Pillay  v.  lyasawmy  Pittay  (1817), 
1  Mad.  Sel.  Doc.  154 ;  1  Norton,  L. 
C.  90.  (In  that  case  the  knsmen 
assented,  but  such  assent  was  not 
considered  necessary  in  Narayanasami 
v.  Kuppusami  (1887),  11  Mad.  43,  at 
p.  47,  or  in  GuruUngaswami  v.  Rama- 
lakshmamma  (1894),  18  Mad.  53,  at 
p.  58.)  "  Mitakshara,"  chap.  L  s.  11, 
para.  9.  See  "Manu,"  chap.  ix.  para. 
168.  As  to  Jains,  see  Asliarfi  Kunwar 
v.  Jfep  Ofand  (1908),  30  A1L.197  ,•  S.  C. 


on  appeal  Rup  CJiand  (Lala)  v.  Jambw 
Parshad  (1910),  37  I.  A.  93  ;  32  All. 
247 ;  14  C.  W.  N.  545 ;  12  Bom.  L.  R. 
402. 

5  Rangubai  v.  Bhagirfhibai  (1877), 
2  Bom.  377 ;  Narayanasami  v.  Kuppu- 
sami  (1886),  11  Mad.  43,  at  pp.  47, 
48.  See  Tanni  Charan  Chowdhry  v. 
Saroda  Sundari  Dasi  (1869),  3  B.  *L. 
R.  A.  C.  145,  at  p.  160 ;  11  W.  R.  C. 
R.  468,  at  p.  476 ;  Gurulingaswami 
(Sn  Balusu)  v.  RamalaksTimamma  (Sri 
Balusu)  1899),  26  I.  A.  113,  at  p.  128  ; 
22  Mad.  398,  at  p.  408 ;  3  a  W.  N. 
427,  at  pp.  436,  437 ;  1  Bom.  L.  R. 
226.  See  S.  C.  in  Court  below,  Guru- 
lingaswami  v.  Ramalalcshmamma, 
(1894),  18  Mad.  53,  at  pp.  58,  59.  Sir 
G.  D.  Banerjee  ("  Law  of  Marriage," 
3rd  ed.,  pp.  177,  178)  says  that  except 
in  Southern  India  a  mother  can  only 
give  in  adop$on  with  the  consent  of 
her  husband,  and  relies  on  *e  Manu," 
chap.  ix.  para.  168,  "Dattaka  Mi- 
mansa," s.  1,  para.  15,  and  "  Dattaka 
Chandnka,"  s.  1,  para.  31.  See,  how- 
ever, "  Dattaka  Chandrika/'  a.  1, 
para,  32. 


13fl  simon.  [OECA3?*  m' 

is  it,  affected  by  the  pouuflMon  of  means  by  the  giver,1    Her  right  is  said  to 
arise  from  th/maternal  relat  ion,  and  not  by  delegation  from  her  husband. 

NO  on*  eke          Under  no  circumstances  can  any  one  other  than  the  father 
can  give.        ^  mothor  give  a  boy  in  adoption.3 

A  stepmother,4  a  brother,5  and  a  paternal  grandfather,6  have  no  power 
to  give  in  adoption. 

Delegation  of        The  power  to  give  a  son  in  adoption  cannot  be  delegated  to 

on  of  ai1^  l)0rson  ;  7  but  a  father  or  motlier  ma^  ailthorize  another 
u-m^  poixon  to  perform  the  physical  act  of  giving  a  son  in  adoption 

to  a  named  person.8 

of  *m  i»y       It  irf  not  settled  whether  a  minor  father  or  mother  can  give 
"  his  or  her  son  in  adoption. 

The  Hindu  law  books  do  not  expressly  prohibit  a  minor  from  giving 
a  son  in  adoption.9  This  is  probably  for  the  reason  that  the  event  would 
Le  unlikely  to  occur.  The  question  apparently  stands  upon  the  same 
footing  as  "the  capacity  to  take  in  adoption,10  and,  at  any  rate,  a  father 
who  has  not  attained  the  age  of  discretion  "  would  apparently  be  incom- 
petent to  give  his  son  in  adoption.  As  a  Hindu  minor 12  cannot  make  a 
will,  and  apparently  cannot  appoint  a  testamentary  guardian,13  it  would 
seem  unlikely  that  he  would  have  power  to  dispose  of  a  child,  in  respect  of 
whose  custody  after  his  death  he  could  make  no  provision. 

*  The  precepts  prohibiting  a  gift  L.  C.  i.  66  (differing  from  Ve&raper- 
except  in  time  of  distress  are  not  maU  Pilfay  v.  Narrain  Pillay  (1801), 
rules  of  law.    See  "  Mami,"  chap.  ix.  1  Mad.  N.  C.  78,  at  p.  109) ;  "  Vya- 
para.  168 ;  "Dattafca  Mimansa,"  s.  4,  vastha  Darpana,"  825. 

paras.  19,  20 ;    "  Mitakshara,"  chap.  •  Collector  of  Surat  v.  DUrsi'ngji 

i.  s.  11,  para.  10.  TctgMxiji  (1873),  10  Bom.  H,  C.  235. 

2  Putlabai  v.  Mrihadu  (190S),  33  See  Ktnchmoa  v.  Ningupa  (1867),  10 
Bora    107;    10  Bom.  L.   R.   1134;  Bom.  H.  C.  265,  note. 
"Mitakshara,"  chap,  i.  s.  11,  paras.  7  Bliagvandcts    Tejmal   v.    Eajmal 
9,  10  ;  "  Maim,"  chap,  ix.,  para.  168 ;  (1873),  10  Bom.  H.  C.  241  ;  Bashetti- 
"  Yajnavalkya,"  n.   130  ;    Mandlik's  appa  v.  Shivhngappa  (1873),  10  Bom. 
CI  Hindu  Law,"  p.  148.  H.  C.  268. 

3  Ibid.    See  "  Vasistha,""  xv.  ss.  2,  8  Shamsing  v.  Santabai  (1901),  25 
5 ;    Colebrooke's  "  Digest,"  vol.  in.  Bom.  551 ;  3  Bom.  L.  B.  89  ;  Jamna- 
p.  242  ;  "  Mann,"  chap.  ix.  para.  168;  bai  v.  Kaychand  Ndhalchand  (1883), 
Lakskrwppa  v.   Ramava  (1875),   12  7  Bom.  225;  Vtjiarangam  v.  Lakshu- 
Bom,H.G.362,atp.376;  Va&ftilingam  man   (1871),   8    Bom.   H.  C.  0.  C. 
Mudali  v.  Marugaian  (1912),  37  Mad  244,  at  p.  257. 

529.  9  G.  C.  Sarkar's  "Law  of  Adop- 

*  Papamnw    v.     T".     Appa    Rait     tion,"  p.  371. 

(1893),  16  Mad.  384.  *°  Ante,  pp.  106,  107. 

6  Tara  Munee  Dibia  (Musmmmaut)  ll  Ante,  p.  107. 

v.  Bem&myun  Mai  (1824),   3  Ben.  ia  That  is,  a    minor   within   the 

Sel.  R.  387  (2nd  edition,  516) ;  Moo*  meaning  of  the  Indian  Majority  Act 

fhoosawmy  NMu  v.  Ifldchmydawm*  (IX.  of  1875). 

mah,  Mad.  Doc.  1852,  p.  96 ;  Norton  1S  Post,  p.  213. 


CHAP.   III.]  CONVERSION.  137 

There  seems  no  reason  why  an  adult  father  could  not  give  to  his  minor 
widow  power  to  dispose  of  his  son  in  adoption. 

It  has  been  held  that  a  Hindu  father,  at  any  rate  if  ho  is  Abandonment 
not  a  Brahmin,  does  not  lose  his  capacity  to  give  his  son  in  ° 
adoption  by  reason  of  his  conversion  to  Mahomedauijmi.1 

In  the  case  referred  to  the  child  had  remained  a  Hindu.  If  the  child 
also  had  become  a  Mahomedan,  the  Hindu  law  of  adoption  would  have  been 
inapplicable.  In  spite  of  the  above  decision,  there  is  a  question  whether 
a  father,  who  has  by  his  conversion  adopted  a  system  of  law  which  docs 
not  recogniae  the  adoption  of  sons,  can  retain  a  portion  of  the  system 
which  he  has  repudiated.2  Act  XXI.  of  1850  merely  destroys  the  effect 
of  any  law  or  usage  which  inflicts  a  forfeiture  of  rights  or  property  upon 
persons  changing  their  religion.  In  this  case  the  forfeiture,  if  it  can  bo  so 
described,  does  not  arise  from  any  law  or  usage.  There  is,  it  is  submitted, 
an  abandonment  of  a  right,  by  virtue  of  the  voluntary  assumption  of  other 
rights  which  are  inconsistent  with  such  right.  The  above  decision  is 
based  upon  authorities  which  deal  with  the  right  of  custody,  which  is  a 
right  known  both  to  the  system  abandoned  and  the  system  adopted. 

A  father  who  has  become  a.  Brahiuo  does  not  lostk  his  right 
to  give  his  son  in  adoption.3 

Where  the  father  has  given  permission,  a  mother  who  has  Remarriage  of 
remarried  can  give  her  son  in  adoption,  whether  or  not  she  W1  ow' 
belongs  to  a  caste  in  which  remarriage  is  customary.4 

When  the  father  has  not  given  such  permission  it  is  unsettled  whether 
she  can  give  in  adoption.  In  one  case  5  it  was  said  that  she  has  such  power 
and  in  another  case c  the  power  was  denied.  If  a  woman  could  be  said 
to  be  acting  as  agent  for  her  husband,7  she  would  undoubtedly  lose  her 
power  by  her  remarriage  ;  but  the  mother's  right  is  said  to  arise  from  her 
maternal  relation,  and  not  from  any  idea  of  agency,8  The  texts  of  Hindu 
law  did  not  contemplate  re-marriage.  The  Hindu  Widows'  Bcmarriago 
Act,*  in  some  caaes  deprived  her  of  her  rights  of  guardianship,  but  it 
does  not  deprive  a  widow  of  any  rights  except  in  the  matters  provided  in 
the  Act.  As  a  mother  would  not  lose  her  right  by  loss  of  casto,  or,  it  is 
submitted,  necessarily  by  a  change  of  religion,10  it  is  submitted  that  she 
does  not  lone  her  right  by  remarriage. 


v.  Santabai  (1901),  25  Pancha/ppa  v.  tiunyanbamwa  (1899), 

Bom.  561 ;  3  Bom.  L.  R.  89.  24  Bom.  89  ;  1  Bom,  L.  It.  543. 

*  Sec    Jowala    Bufoh   v.  Dfarum  &  Putlalai  v.   Mahadu  (1908),   33 
Singh  (1806),  10  M  I.  A.  511,  at  p.  Bom.  107;  10  Born.  L.  B.  1134. 
537 ;  Abraham  v.  Abraham  (1803),  9  6  PancJwtpyta      v,      Sanyaribasawft 
M,  I.  A.  199,  at  p.  243  ;   1  W.  R.  P,  (1899),  24  Bom.  89  ;  1  Bom.  L.  K.  545. 
0.  J,atj>.  5.  7  Sco  "Dattaka  Chaadrika,"  s.  1, 

*  Kwwm   Xuman    Xtoy  v.  tiatya*  para.  3JL 
ranjan  Daa  (1903),   30  Calc.    199 ;  8  Ante,  j>,  130. 

7  0,  W*  N.  784,  u  Act  XV.  of  1850,  s.  3,  yobt,  pp. 

*  PuMai  V,   Maltadu  (1908),  33  210,  217. 
Bom,  107;    10  Bom,  L,  K,   1134;  *°  Bee  above. 
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Identity  of 
class* 


No  preferen- 
tial right. 


Relationship 
of  ailopti\  e 
lather  to 
natural 
mother. 


WlIO  MAY  BE  TAKEN  IN  ADOPTION. 

The  boy  must  belong  to  the  same  primary  caste  as  that  of 
life  adoptive  father.1 

For  instance,  a  Brahmin  cannot  adopt  a  Kshatriya  or  a  Sudra. 
Tho  rrason  for  this  rule  is  that  the  adoptive  father  could  not  have 
married  the  natural  mother,  \\hen  a  virgin,  as  she  belonged  to  a  different 


There  scorns  to  be  nothing  to  prevent  an  adoption  of  a  boy  belonging 
to  a  different  subdivision  of  the  Sudra  class,3  as  the  weight  of  authority 
is  in  favour  of  the  legality  of  a  marriage  between  persons  belonging  to 
different  subdivisions  of  that  class.4 

No  boy  has  a  preferential  or  any  right  to  be  adopted,  and 
there  is  nothing  to  prevent  the  adoption  of  a  stranger,  even 
though  there  be  a  near  relation  qualified  for  adoption. 

The  texts  which  prescribe  the  preferential  adoption  of  a  sapinda  have 
not  the  force  of  law.5 

It  has  been  laid  clown  that  among  the  three  twice-born 
classes,  no  one  whose  mother,  when  she  was  a  virgin,6  the 
adoptive  father  (or  the  husband  of  a  widow  taking  a  boy  in 
adoption),  was  by  reason  of  propinquity  barred  from  legally 
marrying,  can  be  adopted,7  but  it  is  submitted  that  the 


1  "  Manu,"  chap.  ix.  para.  168 ; 
"  Mitakshara,"  chap.  i.  s.  11,  para. 
9 ;  "  Vyavahara  Mayukha,"  chap. 
v.  s,  5,  para.  4 ;  "  Dattaka  Mi- 
mansa,"  s.  2,  paras.  22,  23-25; 
"  Dattaka  Chandrika,"  s.  1,  paras. 
12-16.  See  G.  C.  Sarkar's  "  Law  of 
Adoption,"  pp.  165, 357, 358. 

3  See  below  and  post,  p  139. 

a  Decision  of  the  Calcutta  High 
Court  in  Regular  Appeals,  274,  and 
322  of  1886,  referred  to  in  G.  C. 
Sarkar's  "  Law  of  Adoption,'*  p.  165 ; 
sec  also  pp.  357,  358,  of  the  same 
work.  See,  however,  Sutherland's 
"  Synopsis,"  head.  2,  para.  1 ;  *'  Dat- 
taka Mimansa,"  s.  2,  paras.  35,  74- 
78,  s.  3,  paras.  1-3.  It  has  been  held 
that  a  Tilari  (an  inferior  Lingayat) 
may  adopt  a  boy  who  is  a  Kulwadi : 
Julwram  v,  Babafi  (1899),  Bom. 
3L  B.  144. 

*  Ante,  p,  38. 

5  Uma  Deyi  (Srimafy  v.  Gokoola 


nund  Das  Mahapatra  (1878),  5  I.  A. 
40 ;  3  Calc.  587 ;  2  C.  L.  R.  5i.  ' 
S.  C,  in  Court  below,  Oocoolanund 
Das  v.  Wooma  Daee  (1875),  15  B.  L. 
R.  405 ;  23  W.  B.  C.  K.  340 ;  Dhar- 
ma  Dagu  v.  Ramlcrishna  Chimnaji 
(1885),  10  Bom.  80  ;  Babaji  Jtvaji  v. 
Bltagirtlibai  (1869),  6  Bom.  H.  C.  A. 
C.  70. 

6  See  Sriramulu  v.  Ramayyo,  (1881), 
3  Mad.  15. 

7  MimJcsi   v.    Bamanada    (1887), 
11   Mad.   49   (m  this  case  the  pro- 
hibition was  laid  down  as  a  general 
rule  of  Hindu  law  without  reference 
to  any  distinction  between  the  twice- 
born   classes   and  Sudras,   but   the 
judgment  is  based  upon  considerations 
inapplicable  to  Sudras);    Gopal  Nar* 
har  Safray  v.  Hanmant  Gtanesh  Sa- 
fray  (1879),  3  Bom.  273  ;  BTiagirfhibai 
v.   Radhdbai  (1879),  3   Bom.    298; 
Jtvani  Bliai  v.  Jwu  Bha$  (1865),  2 
Mad.  H.  C.  462,    See  also  judgment 
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prohibition  should  be  coniiaecl  to  the  sister's  son,  daughter's 
son,  and  mother's  sister's  son.1 

This  rule  in  its  present  form  was"  first  enunciated  by  Mr.  Sutherland 
in  his  "  Synopsis."  a  He  deduced  this  rule  from  a  rule  which  had  reference 
to  the  obsolete  practice  of  niyoga,  which,  when  used  in  this  sense,  means 
the  appointment  of  a  kinsman  to  raise  up  issue  by  the  wife  of  a  childless 
husband,  or  of  one  deceased  without  leaving  children.3 

A  text  of  Saunaka  *  requires  the  boy  adopted  to  bear  "  the  reflection 
of  a  son."  Nanda  Pundita  5  in  construing  this  text,  held  that  the  resem- 
blance must  consist  in  "  the  capability  to  have  sprung  from  (the  adopter) 
himself,  through  an  appointment  (to  raise  up  issue  on  another's  wife),  and 
so  forth,6  as  (in  the  case)  of  the  son,  of  a  brother,  a  near  or  distant  kinsman, 
and  so  forth." 

As  the  practice  of  niyoga  is  now  obsolete,7  the  rules  by  which  it  was 
regulated  in  respect  of  the  person  selected  for  appointment  are  not,  as 
such,  now  used  for  the  purpose  of  testing  the  capability  of  tho  person  to 
be  adopted,  but  in  their  place  the  rules  as  to  the  prohibited  degrees  in 
the  case  of  marriage  have  been  substituted. 

The  two  sets  of  rules  have  been  held  not  to  conflict,8  but  they  do  not 
appear  to  completely  coincide.9  "  Prohibited  connection  in  the  ease  of 
marriage  has  reference  to  the  relationship  in  which  the  couple  between 
whom  marriage  is  proposed  stand,  irrespective  of  marriage,  and  when  the 
girl  selected  for  marriage  is  a  maiden.  But  prohibited  connection  in  the 
case  of  niyoga  has  reference  to  the  relationship  between  a  married  woman 
and  the  person  who  is  appointed  to  beget  a  child  upon  her.  .  .  .  The 
rules  of  prohibited  connection  had  a  common  object  in  both  cases,  viz, 
the  prevention  of  incest. 


of  Banerjee  J.,  in  BJiagwan  Singh  v.  p.  117. 

Bhaywan  Singh  (1895),  17  All.  294  ;  3  Wilson's  "  Glossary,"  p.  380. 

Haran    Chund&r    Bane^    v.    Hurro  4  "A      rishi      of      unquestioned 

Mohun  Chuckerbutty  (1880),  6  Calc.  authority." 

41,  at  p.  47 ;    6  C.  L.  E.  393,  at  p.  5  "  Dattaka  Mimansa,"  s.  5,  para. 

398 ;    Vyas  Chimanlal  v.  Vyas  Ram-  1C, 

Chandra  (1899),  24  "Bom.  473 ;  2  Bom.  6  "  The  phrase  '  so  forth '  is  ox- 

L.  B.  163.  plained  to  refer  to  a  legal  marriage 

1  See  Eamchandra  v.  Oopal  (1908),  having   been   possible    between   the 
32  Bom.  619 ;    10  Bom.  L.  R.  948,  adopter  and  the  mother  of  the  boy 
post,  p.  140.  fixed   for    adoption."    SnramMlu   v. 

2  Stokes'  "  Hindu  Law  Books,"  p.  Ramayya  (1881),  3  Mad.  15,  at  p.  16. 
6C4.    As  to   the  rules  of  exclusion  7  See  ante,  p.  100. 

by  reason  of  propinquity  in  the  case  8  M^n<,ik$^li  v.   Ramanada   (1887), 

of    marriage,    see    ante,    pp.    40-44.  11    Mad.    49,    at    p.    54.    See    also 

Where  the  adopting  father  has  himself  Bhagwan   Singh  v.    Btwgwan   Singh 

:  been  removed  from  his  natural  family  (1895),  17  All.  294,  at  p.  322.    (In 

by  adoption  this  rule  would  debar  him  the  appeal  in  this  case  (1899),  26  L 

from  adopting  the  son  of  a  woman  A.  153;    21  All.  412;    3  C.  W.  N. 

,whom<  he   could   not   have    married  454,  1  Bom.  L.  B.  311,  this  view  was 

before  being  so  removed,  and  also  not  disturbed.) 

",tbe  son  of  one  whom  he  could  not  9  See  Bhattacharya's  "Hindu  Law," 

,  fcave  fciarried  after  having  been  so  Snded.,  p.  1G9. 
•removed    See,  Mad.  Dec,  of   1858, 
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In  the  ease  of  marriage,  there  are  three  prohibitions,1  viz. — 

(i.)  Tho  couple  between  whom  marriage  is  proposed  should  not  be 
sapindas  ; 

(ii.)  They  should  not  be  mgotras ;  and 

(iu  )  There  should  be  no  VimWut  Sanbatifttia  or  contrary  relationship, 
i  hat  is,  such  relationship  as  would  render  sexual  connection  between  them 
incestuous.  Thus  contrary  relationship  is  defined  aa  consisting  in  the 
couple  being  so  related  to  eacli  other  that  by  analogy  the  one  is  the  father 
or  the  mother  of  the  other,  as,  for  instance,  the  daughter  of  the  wife's 
Qkitcr  and  the  sister  of  the  paternal  uncle's  wife,"  2 

According  to  the  niyugu  rule,  "  The  relations  prohibited  for  adoption 
b>  a  man  are  :  the  paternal  uncle,  the  maternal  uncle,  the  brother,  the 
four  iirst  cousins  on  paternal  and  maternal  side,  the  brother-in-law,  the 
sifter's  son,  and  the  daughter's  son."  3  Of  these  the  father's  brother's 
son,  and  the  mother's  brother's  son,4  would  not  be  excluded  by  the  marriage 
rules. 

Whatever  may  have  been  the  origin  of  the  rule  prohibiting  the  adoption 
of  a  boy,  whose  mother  the  adoptive  father  could  not  have  married,  it 
has  been  held  in  Madras  that  the  Courts  cannot  now  go  behind  it  and  test 
the  validity  of  an  adoption  by  the  rules  which  governed  the  obsolete 
system  of  nlyogaJ* 

It  remains  to  be  seen  whether  the  Judicial  Committee  will,  when  it 
becomes  necessary  to  lay  down  a  general  rule  on  this  subject,  accept 
the  rule  of  prohibited  degrees  in  marriage  laid  down  in  India,  or  will 
accept  the  niyoga  rule,  enunciated  in  the  "Dattaka  Miniansa,"  or  will 
confine  the  prohibitions  to  the  three  cases  which  have  hitherto  been 
considered  by  the  Committee,6  viz.  those  of  the  sister's  son,  daughter's 
son,  and  mother's  sister's  son.  These  are  the  only  cases  specified,  by  the 
sages  Saunaka  and  Sakala,7  from  whose  texts  Nanda  Pandita,  in  the 
'*  Dattaka  Mimansa,"  based  the  niyoga  test  of  exclusion. 

The  Bombay  High  Court  confines  the  prohibitions  to  sister's  son, 
daughter's  son,  and  mother's  sister's  son.8  This  view  is,  it  is  submitted, 
the  preferable  one. 

The  high  authority  of  the  "  Dattaka  Mimansa  "  9  might  possibly  give 


1  Ante,  pp.  30-41.  (1899),  26  I   A.  153;    21  All.  412,* 

2  Mmnl-sJii   v.   JKcnnanada   (1887),  3  C.  W.  JST.  454;  1  Bom.  L.  R  311. 
11    Mad.    49,    at    p.    53.*    Harnage  7  As   to   the    construction   of   Sa- 
between  a  Hindu  and  the  daughter  kala's    text,   see    Walbai  v.   Heerlai 
of  his  wife's  sister  was  held  to  be  (1909),  34  Bom.  491,  at  p.  495;    11 
valid  in  Ragavendta  Ran  v.  Jayaram  Bom.  L.  R.  1172. 

Jtau  (1897),  20  Mad.  283.  »  Ramcliandra  v.  Gopal  (1908),  32 

3  G.   C    Sarkar's  "  Law  of  Adop-  Bom.    019 ;     10   Bom.    L.    R.    948 ; 
tion,"  p.  322,  and  see  preceding  pages.  Jamnava  v.  Lazman  Bhimrao  (1912), 

4  See      Virayya     v.      Hanumanta  36  Bom.  533 ;   14  Bom.  L.   R.  543 ; 
(1890),  14  Mad.  459,  at  p.  461.    The  Gajanan    Balkrishna    v.    KasUwth 
mother's  brother's  son  can  be  adop-  tfarayaw  (1915),  30  Born.  410;  17  Bom. 
ted  in  the  Bombay  Presidency;  Yam-  L  R.  372. 

mm,  v.  Laaman  Shimrao  Kidkarni  *  JShagwan  Singh  v.  JShagwan  Singh 

(1912),  36  Bom.  533;  14  Bom.  L.R.  543.  (1899),  26  L  A.  153,  at  p.  161;  21 

6  See  Virayya  v.  Hanumanta  All.  412,  at  p.  419 ;  3  C.  W.  N.  454, 

(1890),  14  Mad.  459,  at  p.  461.  at  p.  457 ;  1  Bom.  L.  R.  311 ;  Col- 

9  Bhagwan  Singh  v.  Bhagwan  Si7iffh  lector  of  Madura  v.  Moottoo  Jtamalinga 
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a  preference  to  the  niyoga  test  of  exclusion ;  but  with  regard  to  the  analogy 
between  the  Dattaka  form  of  adoption  and  this  obsolete  practice  the 
Judicial  Committee  has  said,1  "as  a  ground  for  judicial  decision  these 
speculations  are  inadmissible,  though  as  explanatory  arguments  to  account 
for  an  actual  practice  they  may  be  deserving  of  attention  " 

The  burden  of  proving  a  special  custom  to  the  contrary  amongst  any  Special 
members  of  these  three  classes,  prevalent,  either  in  their  caste,  or  in  a  par-  custom' 
ticular  locality,  lies  upon  him  who  avers  the  existence  of  that  custom.2 

In  the  following  cases,  which  fall  within  the  above-mentioned  instances  of 

i         T      j.-         i  i          i     11  i     i  1-1  application  of 

rule,  adoptions  have  been  held  to  be  invalid.  rule. 

(a)  Daughter's  son.3 

Brahmins  in  the  Tanjore,  Trichinopoly,  and  Tinnevelly  districts,  by 
custom,  adopt  daughter's  sons.4  There  seems  to  be  a  similar  custom 
among  the  Nambudri  Brahmins  of  Malabar,5  and  it  has  been  held  6  thai 
in  the  Southern  Mahratta  country  the  prohibition  of  the  adoption  of  a 
daughter's  son  is  not  universally  in  force.  In  the  Punjab  there  is  fre- 
quently such  a  custom.7 

(I)  Sister's  son.8 


Sathupathy  (1868),  12  M.  I.  A.  397, 
at  pp.  435,  437;  1  B.  L.  B.  P.  C. 
1,  at  pp.  11,  13 ;  10  W.  B.  P.  C.  17, 
at  pp.  21, 22  ;  W aman  Saghupatt  Bova 
v.  Krishnaji  Kashiraj  Bova  (1889), 
14  Bom.  249,  at  p.  259 ;  Uma  Bunker 
Moitro  v.  Kali  Komul  Mozumdar 
(1880),  6  Calc.  256,  at  p.  265;  7 
C.  L.  B.  145,  at  p.  154;  Rajendro 
Narain  LaJtoree  v.  Saroda  Soonduree 
Dabce  (1871),  15  W.  B.  C.  B.  548. 

1  Collector  of  Madura  v.  Moottoo 
Samalinga  Sathupathy  (1868),  12  M. 
I.  A.  396,  at  p.  441 ;  1  B.  L.  B.  P.  G. 
7,  at  p.  16 ;    10  W.  B.  P.  C.  17,  at 
p.  23 ;    fiaghunadha  (Sn)  v.  Brozo- 
kiskoro  (Sri)  (1876),  3  I.  A.  154,  at 
p.  190 ;   1  Mad.  69,  at  p.  80 ;  25  W. 
B.  C.  B.  291,  at  pp.  301,  302. 

2  Gopal  Narhar  Safray  v.  Hanmant 
Ganesh  Safray  (1879),  3  Bom.  273, 
at  pp.  296,  297.     See  Vayidinada  v. 
Appu  (1885),  9  Mad.  44,  at  pp.  45, 
46;    Minakshi  v.  Mamanada  (1887), 
11  Mad.  49,  at  p.  -55;    Lali  v.  Mur- 
hdhar  (1901),  24  All.  195,  at  p.  205. 

3  Bhagisan  Singh  v.  Bhagwan  Singh 
(1899),  26  I.  A.  153,  at  p.  160  ;   21 
AIL  412,  at  p  418 ;  3  C.  W.  N.  454, 
at  p.  456;  1  Bom.  L.  B.  311 ;  Oopal 

,  $tisr&wr  Safray  v.  Hawmant  Oanesh 
Safrtiy  (1879),  3  Bom,  273;  Bha- 
*  (1879),  3  Bom. 


298  ;  Jivani  Bhai  v.  Jivu  Bhai  (1865), 
2  Mad.  H.  C.  462,  at  pp.  467, 468. 

4  Vaytdinada  v.   Appu  (1885),   9 
Mad.  44. 

5  See    Vishnu  Nambudri  (Branjoli 
Illath)  v.  Knshnan  Nambudri  (JEranjoh 
IllatJi]  (1883),  7  Mad.  3. 

6  Kam  (Bai)  v.  CJiunilal  (1897),  22 
Born.  973,  at  p.  976. 

7  See  Hup  Na^n  v.  Gopal  Devi 
(1909),  36  L  A.  103 ;   36  Calc.  780  ; 
13  C.  W.  N.  920 ;  10  Boin.  L.  B,  833 

8  Bhagwan  Singh  v.  BJiagwan  Singh 
(1899),  26  L  A.  153,  at  p.  160 ;   21 
All.  412,  at  p.  418 ;  3  C.  W.  N.  454, 
at  p.  456 ;    1  Bom   L.  B.  311 ;   Lah 
(Mussammat)  v.  Mwtt  JDhar  (1906), 
33  L  A.  97  ;  28  All.  488  ;  10  C.  W.  N 
730  ;  Narain  Daa  (Lola)  v.  JRamanuj 
Dayal  (Lola)  (1897),  25  I.  A.  46,  at 
p.  52;    20  All.  209,  at  p.  217;    2 
C.  W.  N.   193,  at  p,  195;    Sundar 
(Mussawmat)  v.  Parbati  (Mussammat) 
(1889),  16  I.  A.  186,  at  p.  193 ;    12 
All.   51,   at  p.   56.   S.   C.   in.  Court 
below,  Parbati  v.  Sundar  (1885),  8  All 
1 ;   Rajcoomar  LaU  v.  Bts^essur  Dyal 
(1884),    10    dale.    688,   at    p.    693; 
Narasammd&v.  Balaramacharlu  (1863), 
1  Mad,  H.  C.  420;    Gopalayyan  v. 
Raghupatiayyan  (1873),  7  Mad.  H.  C. 
250 ;  Kora  ShunJco  Takovr  (Doe  dem) 
v.    Munnee    (Bebee)    (1815),    East's 
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By  custom  Brahmins  in  the  Tanjoro,  Trichinopoly  and  Tinnevelly 
districts,1  the  Bohra  Brahmins  of  the  northern  districts  of  the  North- 
Wcsteni  Provinces,2  and  the  Nainbudri  Brahmins  of  Malabar,3  and  Saras- 
wat  Brahmins  of  Kanara  *  adopt  sister's  sons.  It  has  also  been  held  that 
in  the  Southern  Mahratta  country  tho  prohibition  of  the  adoption  of  sister's 
sons  is  not  universally  in  force.5 

It  has  been  held  that  a  sister's  daughter's  son  would  be 
inadmissible  for  adoption.0 

8uch  adoption  is  permissible  in  the  Tclegu  and  Tamil  country  where 
a  marriage  between  a  maternal  uncle  and  his  niece  is  allowed.7 

(tf)  Mother's  sister's  son.8 

(d)  Tho  son  of  the  daughter  of  a  sagotra.® 

The  father's  sister's  son  can  be  adopted  in  the  Bombay  Presidency.10 
The  above  rule  would  exclude  him  from  adoption. 


notes,  case  20;  Mori.  Dig.  vol.  i. 
p.  18;  ShiUaU  v.  Blshwnbcr,  S.  D. 
A.  X.  W.  P.  I860,  p.  25.  In  Rama- 
linga  Pdlai  v.  Sadasiva  Pillai  {1864), 
0  M.  I.  A.  510 ;  1  W.  B.  P.  0.  25, 
the  adoption  of  a  sister's  son  was 
upheld.  The  parties  were  said  in  the 
report  to  be  Vaisyas.  The  question  as 
to  the  validity  of  the  adoption  was 
raised,  but  the  case  was  determined 
on  the  ground  that  the  title  of  the 
respondent  was  admitted  by  the  ap- 
pellant's father.  In  Jivani  Bhai  v. 
Jim  Bhai  (1865),  2  Mad.  H  C.  462, 
at  p.  467,  it  was  asserted  that  the 
parties  to  the  case  of  Ramdlinga  Pil- 
lai  were  clearly  Sudras.  See  also 
Copal  Narhav  Safray  v.  Hanmnnt 
Uanctih  Safiay  (1879),  3  Bom.  273, 
at  pp,  282,  283-  In  Ganpatrav  Yi- 
retJtvttr  v.  Vitkoba  Khandappa  (1867), 
4  Bom.  H  C.  A.  C  130,  the  adoption 
of  a  sister's  son  was  upheld,  but  the 
parties  were  evidently  Sudras  (see 
Gopal  NarJiar  Safray  v.  Hanmant 
Ganesh  Safray  (1879),  3  Bom.  273, 
at  p.  282).  In  Bhagwan  Singh  v. 
Bhagwan  Singh  (1895),  17  All.  294, 
at  p.  302,  it  is  said  that  the  parties  in 
Gangatrav's  case  were  Vaisyas,  but 
tb&t  the  Court  erred  in  supposing 
taafc  tb&  parties  in  Ramalinga  Pillais 
case  w*  ptte  than  Sudras 

1  V&$$wfa  v,   A$pu,  (1885),   9 
Mini  44, 


8  Chain  Siikli  Mam  v.  Parbati 
(1891),  14  All.  53.  In  an  Agra  case 
(Lah  v.  MwMhar  (1901),  24  All. 
195,  at  pp.  197,  205),  an  unsuccessful 
attempt  was  made  to  prove  that  a 
Bohra  Brahmin  could  adopt  his  sister's 
son. 

3  risJinu  Nanibudn  (Eranjoli  lllath} 
v  Knshnan  Nambudri  (Eranjoli  lllath) 
O883),  7  Mad.  3. 

4  Manjunatlt   v.    Kaicribai,  (1902), 
4  Bom.  L.  R.  140. 

5  Nam  (Bai)  v.  CJiunilal  (1897),  22 
Bom.  973,  at  p.  976. 

6  Venkata  v.   SuWiadra   (1884),    7 
Mad.  548,  at  p.  549     As  to  a  half- 
sister's  daughter's  son,  see  Karunabdi 
Ganesa  Ratnamaiyar  v.  Gopala  JRatna- 
maiyar  (1889),  7  I.  A   173,  at  p.  177 ; 
2  Mad  270,  at  p  279. 

7  Yenlata  v-  SiibJiadra  (1884),    7 
Mad.  548,  at  p.  549 

8  Bhagwan  Smgli  v.  BJiagwan  Singli 
(1899),  26  I.  A.  153 ;    21  All    412  ; 
30   W.  N.  454 ;    Walbai  v.  Heerbai 
(1909),  34  Bom.  491 ;  11  Bom.  L.  B. 
1172. 

9  Minafahi  v.    Ramanada   (1887), 
II    Mad.    49.    Soo,   however,   Maga- 
vendra  Ran,  v.  Jayaram  Itau  (1897), 
20  Mad.  283,  at  p  289,  and  ante,  p.  39. 

10  Ramkriskna  Gopal  Joshi  v. 
•wji    Vyankatesh    (1913),    J5 
li.  E  8S5. 
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It  seems  that  the  adoptions  of  the  following  arc  prohibited,  Prohibition 
not  by  the  marriage  rule,  which  is  inapplicable,  but  by  express  j£^UnSo. 
authority,  viz.  : — 

(i.)  Brother.1 

In  the  Deccan  the  adoption  of  a  younger  brother  is  permitted.3 

It  has  been  held  in  Bombay  that  a  half-brother  can  be  adopted.3    A 

contrary  view  has  been  taken  in  Madras.1    It  is  submitted  that  the  former 

view  is  preferable. 

(ii.)  Paternal  and  maternal  uncles.5 

Having  regard  to  the  prohibition  as  to  the  age  6  of  the  adopted  son,  this 
case  is  unlikely  to  occur  except,  perhaps,  in  Western  India.7 

It  has  been  held  that  the  adoptions  of  the  following  persons  instances 
are  permissible,  except  in  the  case  where  the  natural  mother  does  not  ° 
of  the  boy  happens  to  be  a  person  whom,  as  a  virgin,  the  adoptive  apply" 
father  could  not  lawfully  have  married. 

(a)  Brother's  son's  son.8 

(6)  Paternal  uncle's  son.9 

(c)  Paternal  uncle's  son's  son's  son,10 

There  can  equally  be  no  objection  to  the  adoption  of  a  paternal  uncle's 
son's  son.11 


1  Sriramulu  v.  Ramayya  (1881),  3  8  Haran,  Ckundcr  Banerji  v.  Hurro 
Mad.  15,  at  p.  16.     See  JKunjeet  Sing  Mohun  Chuckerbutty  (1880),   6  Calc. 
(Baboo)  v.  Obhye  Narain  Singh  (1817),  41,  at  p.  48  ;    6  C.  L.  R.  393,  at  p. 
2  Ben.  Sel  R.  245  (2nd  edition,  315) ;  400  ;    Mown  Moee  DebcaJi  v.  Bejoy 
"  Dattaka  Mimansa,"  s.  5,  para.  17.  KisUo  Gostamee  (1863),  W.  R.   Sp. 
The  myoga  rule   (ante,  p.    140)  ex-  No.  121. 

eluded  brothers  and  step-brothers.  8  Virayya   v    Hanumanta   (1891), 

2  See  Huebut  Rao  Mankur  v.  Go-  14  Mad.  459  ;  an  unreporte&  decision 
vind  Rao  BalwuntRao  Mankur  (1821),  of  the  High  Court  of  Bengal  referred 
2  Borr.  75,  at  p.  85  ;  Steele,  44.  to  in  Sarkar's  "  Law  of  Adoption," 

8  Gajanan  BalJcrishna  v.  Kashinath  p.  340.     The  paternal  uncle's  son  is 

Narary&n  (1915),  39  Bom.  410;    17  excluded    by    the    niyoga    rule    of 

Bom.  L.  R.  372.  exclusion  (ante,  p.  140). 

4  Snramulu  v.  Ramayya  (1S81),  3  10  Haran  ChuTider  Banerji  v.  Hurro 

Mad  15,  at  p.  16.  Mohun  CJmckerbutty  (1880),  6  Calc, 

fi  Haran  Chunder  Banerji  v.  Hurro  41,  at  p.  47 ;    6  C.  L.  R.  393,  at  p. 

Mokun  ChucJcerbutty  (1880),  6  Calc.  399. 

41,  at  p.  47 ;    6  C.   L    R.   393,   at  n  In   Venkata  v.  Subhadra  (1884), 

p.  398 ;  "  Dattaka  Mimansa,"  s.  5,  7  Mad.  54$,  the  boy  was  the  son  of 

para.  17;   Sarkar's  "Law  of  Adop-  the    paternal    unclo's    son,    but    no 

txon,"  p-  327;  Macnaghten's  "  Hindu  objection  was  made  to  the  adoption 

Law/'  vol.  i  p.  67.  on  this  ground.    Such  adoption  is  said 

8  Post,  pp.  146,  147.  sven  to  be  commendable. 

7  Port,  p,  147,        "  <c  Law  of  Adoption,"  p.  348. 
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Relationship 
of  adopting 
mother  to 
natural  father. 


(3)  The  son  of  the  mother's  father's  brother's  daughter's 
daughter.1 

(e)  The  wife's  brother.* 

ff)  The  wife's  brother's  son.3 

(r/)  The  wife's  sister's  son.4 

'     The  rule  as  to  the  relationship  between  the  adopting  father 
und  the  natural  mother  5  has  no  application  to  Sudras.6 

Eelationship  between  the  adopting  widow,  or  the  wife  of  the 
adopting  father,  and  the  natural  father  of  the  boy  is  no  impedi- 

mont  to  fln  ac{option.7 

Xanda  Pandita  held  that  a  woman  must  not  adopt  her  brother's  son,8 
but  his  view  cannot  now  be  accepted.9     His  view  was  accepted  in  two 


1  Tenkata  v.  Subhadra  (1884),  7 
Mad.  548.  In  this  case,  Sastri  G  C. 
vSarkar  points  out  ("Law  of  Adop- 
tion,'" p.  348)  that  having  regard  to 
the  Mitakshara  system  of  computa- 
tion of  degrees,  the  Court  was  in 
error  in  considering  that  the  adopting 
father  could,  under  the  general  Hmdu 
law,  have  married  the  natural  mother. 
Such  marriage  seems  to  have  been 
permibsible  by  a-  usage  to  vhich  the 
parties  were  subject. 

2  Kristimengar  v.  Vanamalay  lyen- 
gar,   Mad.    Dec.    of    1856,    p    213; 
Rutiganaigum  v.  Namesevoya  Pillay, 
Mad.  Bee.   of  1857,  p    94;    Ruvee 
BJntdr    v.    Roopshunkar    Shunkerjee 
(1823),  2  Borr,  656. 

3  Sriramulu  y.  Ramayya  (1881),  3 
Mad.  15,  at  p.  17.    See  Nan*  (Bai)  v. 
Chumlal  (1897),  22  Bom.  973,  at  p. 
979 ;    Puttu  Lai  v.  Parboil  Kunwar 
(Musammat)   (1915),  42  I.   A.    155; 
37  AIL  359;    19  C.  W.  N.  841  ;    17 
Bom.  L.  R.  549. 

4  Gwnga  (Baee)  v.  Sheoshunkur 
(Baee)  (1832),  Bom.  gel.  R.  73,  at 
p.  76. 

6  Ante,  pp  138,  139. 

6  See  BJiagwan  Singh,  v.  Bhagwan 
Singh  (1899),  26  I.  A.  153,  at  p.  160  ; 
21  All.  412,  at  p.  418 ;  3  C  W.  N. 
454,  at  p,  452.  In  Ramalinga,  Pillai 
v.  Sadastva  PiUai  (1864),  9  M.  I.  A. 
510;  1  W.  R.  P.  C.  95,  where  the 
parties  were  Sudras,  an  adoption  of  a 
sister*s  son  was  upheld.  The  marginal 
note  of  the  report  erroneously  de- 


scribes the  parties  as  Vaisyas  (see 
Jwani  JShai  v.  Jivu  Elm  (1865),  2 
Mad.  H.  C.  R.  462,  at  p.  467),  but  it 
does  not  appear  whether  the  Judicial 
Committee  were  aware  that  the 
parties  were  Sudras.  Nurikoo  Singh 
v.  Purm  Dhun  Singh  (1869),  12  W. 
R,  C.  R.  356 ;  Jiwan  Lai  v.  Kallu 
Mai  (1905),  28  All.  170 ;  Rajcoomar 
Latt  v.  Bissessur  Dyal  (J884),  10 
Calc.  688,  at  p.  693 ;  Vayidinada  v. 
Appu  Q885),  9  Mad.  44,  at  p.  53 ; 
Chinna  Nagayya  v.  Pedda  Nagayya, 
(1875),  1  Mad.  62;  Phundo  v. 
Janginatfi  (1893),  15  All  327 ;  Lahsh- 
mappa  v.  Ramava  (1875),  12  Bom. 
H.  C.  364. 

7  Puttu  Lai    v.    Parbati   Kunwar 

(Musammat)  (1915),  42  L  A.  155;  37 

All.  359;  19C.  W. N.  841,17Bom.L.R. 

549  ;   Jai  Singh  Pal  Singh  v.  Bijai 

PalSingh  (1904),  27  AIL  417,  differing 

on  this  question  from  Battas  JKuar 

(Musst.)  v.  Lachman  Singh  (1875),  7 

N.  W.  P.  117 ;  Sriramalu  v.  Ramayya 

(1881),  3  Mad.  15;    Nani  (Bai)  v. 

Chumlal  (1897),  22  Bom.  £73  (a  case 

from    Gujarat).        See    Giriowa    v. 

Bhtmaji  Raghunath  (1884),  9  Bom. 

58,  which  was  a  case  from  the  Southern 

Mahratta   country,    where    the   pro- 

hibition  of  the  adoption  of  a  daughter's 

or  sister's  son  is  not  universally  in 

force. 

8  "  Dattaka  Mimansa,"  s.  2,  paras. 
33, 34.    See  Sutherland's  "  Synopsis.** 
Stores'  "  Hindu  Law  Boots,"  p.  665. 

9  See  cases  m  note  7  above. 
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cases.1  It  is  supported  by  Dr.  Jogendronath  Bhattacharya,  who  carries 
the  rule  to  its  logical  conclusion,  and  in  the  case  of  an  adoption  by 
a  woman  excludes  from  adoption  the  sons  of  men  between  whom  and 
her  there  could  be  no  legal  niyoga  or  appointment  to  raise  issue,2  This 
is  also  the  opinion  of  Sastri  Olopal  Chundra  Sarkar.3 

There  is  no  ground  for  holding  that  the  adoption  of  a  relation  NO  restriction 

..,...,.  ,.      T  ,  •        A  as  to  genera- 

lS  limited  to  a  particular  generation.* 

In  the  Punjab  no  adoption  is  rendered  invalid  by  anjr 
relationship  between  the  adopting  and  natural  parents.3 

Adoptions  of  daughter's  sons,  sister's  sons,  brother's  sons,  daughter's 
and  sister's  sons,  by  members  of  twice-born  classes,  have  been  upheld 
in  the  Punjab.0 

Jains  are  not  bound  by  any  restrictions  as  to  the  relationship 
between  adopter  and  adopted.7 

Among  Jains  a  daughter's  son  may  be  adopted.8 

An  adopted  son  cannot  adopt  from  his  adoptive  family  a  Adoption  from 
boy  whom  he  could  not  have  adopted  if  he  had  been  a  natural  family. 
son  of  his  adoptive  father.9 

An    only    son,    or    any    one    of    several     sons,    can    be  Only  son, 
adopted.10 


1  Battas  Knar  (Mnsst.)  v.  Lachman 
Singh  (1875),  7  N.  W.  P.  117  ;    Dagitm* 
larw    Dabec    v.    Tatamoney    Dabee. 
(1818),     Macnaghten's     *'  Considera- 
tions,"  170;    1   Morloy'fl   "Digest," 
3  9.  Tn  the  latter  case  Nancla  Pandita's 
rule  waa  extended  to  an  uncle's  son. 

2  "  Commentaries  on  Hindu  Law," 
2nd  o<l.,  \m. 

»  "  Law  of  Adoption,"  p.  332. 

4  IJaran  Ohunder  Banerji  v*  Uurro 
Mohun  Chuck&butly  (1880),  6  Calc. 
41,  at  p.  48 ;  6  0.  L.  R.  393,  at  p. 
899.  It  was  there  contended  that  a 
brother's  son's  son  could  not  be 
adopted,  although  a  brother's  son 
could  bo  adopted. 

0  Weo  cases  referred  to  in  Sarkar's 
"Law  of  Adoption,"  pp.  341,  342; 
Rattigan's  "  Digest,"  7th  cd.,  56 ; 
Jlup  Nwaito  v.  (hyal  Devi  (1909), 
30  L  A.  103;  30  Calc.  780;  13 
C  W.  N.  920 ;  10  Bom  L.  R.  833. 

*  $a,rkar'»  "  Law  of  Adoption,"  pp. 

.  341,  m 

H,L. 


7  Among  the  Jains  adoption  is  a 
mere  temporal  arrangement,  and  has 
no  spiritual  object     Asltarjl  Kunwar 
v.   Ru>p  Chand  (1908),  30  All    197; 
S.  C  on  appeal  Rup  Chand  (Lala)  v. 
Jambu  Paralutd,  (1910),  37  I.  A.  93 ; 
32  All.  247 ;    14  C    W.  N.  545 ;    12 
Bom  L.  B.  402  ;  Bhagwndas  Tejmal 
v.  Jtajmal  (1873),  10  Bom.  H.  0.  241, 
at  p.  262. 

8  JSheo  Singh  Eai  v.  DaJc7u>  (Mussu- 
mat)  (1878),  5  L  A.  87 ;   1  All.  688  ; 

2  C.  L.  R.  193;    Lakhmi  Chand  v. 
Oalto  Bai  (1886),  8  All.  319;  Hassan 
AU  v.  Naga  Mai  (1876),  1  AH.  288. 

0  See  Sarkar's  "  Law  of  Adoption," 
p.  387. 

10  Gurulingaswami  (tiii  Batumi)  v 
jRamalatohmamviria  (SriBtiluau) ;  RaHJin 
Mohun  v.  Hardai  Bibi  (1 899),  20  I.  A. 
113;  22  Mad.  398;  SSI  All.  4<X) ; 

3  C.  W.  N.  427 ;    1  Bom.  L.  R.  220  ; 
Vyas  Ohimanlal  v.  Vyatt  Ramcliandra 
(1899),  24  Bom.  367 ;   2  Bom.  L.  R. 
163, 
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Ago  of  hoy, 
Bengal  and 
Benares 
schools. 


A  widow  can  give  her  only  son  in  adoption,1 

There  was  for  a  long  time  a  conflict  in  the  Indian  Courts  as  to  whether 
an  only  son  could  be  given  in  adoption,2  but  in  1899  it  was  definitely 
settled  that  he  could  be  so  given.  The  power  to  adopt  an  elder  or  any 
one  of  several  sons  was  settled  much  earlier.3 

According  to  the  Bengal  *  and  Benares  5  schools,  in  the 
case  of  the  three  higher  classes  the  adoption  must  take  place 
before  the  boy  is  invested  with  the  sacred  thread ;  6  in  the  case 
of  Sudms  it  must  take  place  before  marriage.7 


1  Krishna  v.  Pammsliri  (1901),  25 
Bom.  337,  at  p.  542 ;  3  Bom.  L.  R. 
73,  where  it  is  said,  "Now  that  the 
recent  decisions  have  established  the 
fact  that  the  gift  of  an  only  son  is  not 
blainable,  the  implied  effect  ceases  to 
bo  operative,  and  no  restriction  can 
be  placed  on  the  widows'  power  to 
make  a  valid  gift  of  an  only  son."1* 
It  was  not  necessary  to  decide  in 
Balusu  Giirulingaswanrfs  case  whether 
a  widow  would  have  power  to  give  an 
only  son  in  adoption.  In  Somasek- 
Jiant  Raja  v.  SiilJiadramaji  (1882),  6 
Bom.  £24,  following  Laltslimappa  v. 
JRamam  (1875),  12  Bom.  H.  C.  364, 
at  p.  300,  it  was  held  that  an  authority 
by  the  husband  to  give  in  adoption, 
even  as  a  dvyamitshyayana  (yost,  pp 
190-193),  would  not  be  implied  in 
the  case  of  the  adoption  of  an  only 
son.  See  also  Debee  Dial  v.  Hur  HOT 
Singh  (1828),  4  Ben.  Sel.  R.  320  (new 
edition,  407).  The  decision  in  Krishna 
v.  Paramshri  is  supported  by  the 
views  expressed  by  the  Judicial  Com- 
mittee in  BaliLSu  OuruHngaswami^ 
case,  26  I.  A.  at  pp.  127,  128 ;  22 
Mad  at  pp.  407,  408;  21  All.  at 
pp.  469,  470 ;  3  0.  W.  N.  at  pp.  436, 
437 ;  1  Boni.  L.  R.  226. 

2  For  a  discussion  of  the  earlier 
cases  on  this  subject,  see  Mayne's 
"  Hindu  Law,"  8th  ed  ,  pp.  185-192  ; 
and  Sarkar's  "Law  of  Adoption," 
pp.  298-306.  For  a  discussion  of 
the  texts  and  the  views  of  the  com- 
mentators and  other  authorities, 
soo  Sarkar's  "  Law  of  Adoption," 
pp.  282-298, 

8  Sea  Seetaram  v.  Bhunnook  Dharee 
Sakye  (1$63),  1  Hay,  260 ;  Janokee 
Debea  v,  Go$wd  Achwjea  (1877),  2 
Calo.  365;  Jamnabai  v.  Raychand 


NahaWiand  (1883),  7  Bom.  225; 
Kashibai  v.  Tatia  (1883),  7  Bom. 
221. 

*  Bitttabakant  Chowdrce  v.  fasten* 
prea  Dassea  Chowdrain  (1838),  6 
Ben.  Sel.  B.  219  (2nd  ed.,  270)  (this 
was  a  case  of  Sudras) ;  Ramkislwre 
Acharj  CJiowdree  v,  Bhoobunmoyee 
Debea  Chowdrain,  Ben.  S.  D.  of  1859, 
229,  at  pp.  236,  237,  affirmed  on 
review,  Ben.  S.  D.  of  1860,  vol.  i. 
485,  at  p.  490.  On  appeal  this 
question  did  not  arise  (Ehoobun  Moyee 
Delia  v.  JRainbisho)  e  Acharj  Chowdhry 
(1865),  10  M.  I.  A.  279;  3  W.  R. 
P.  C.  15).  See  Kerutnaraen  v. 
Bhobinesrce  (Mussummaut)  (1806), 
1  Ben.  Sel.  R.  161,  note  to  p.  162 
(2nd  ed.,  213,  note  to  p.  214).  See 
"  Dattaka  Mimansa,"  iv.  22  ;  "  Bat- 
taka  Chandrika,"  n.  25,  30  (Suther- 
land's note),  31.  1  W.  Macnaghten, 
73,  note.  This  is  disputed  by  G.  C. 
Sarkar  ("Law  of  Adoption,"  p.  362), 
who  contends  that  the  investiture  in 
the  natural  family  is  not  a  bar  to  an 
adoption.  As  to  the  effect  of  an  adop- 
tion when  the  ceremony  of  tonsure  has 
been  performed  in  the  natural  family, 
see  post,  p.  192. 

5  Ganga  Sahai  v.  LeJchraj  Singh 
(1886),  9  All.  253,  at  p.  328.  See  Rup 
Chand  (Lala)  v.  Jambu  Parshad  (1910), 
37  I.  A.  93 ;  32  All.  247 ;  14  0.  W.  N. 
545;  12  Bom.  L.  B.  402. 

c  As  to  the  age  for  such  investi- 
ture, see  Colebrooke,  note  to  "Dat- 
taka Mimansa,"  s.  4,  para.  23  ;  Cole- 
brooke's  "  Digest,"  vol.  iii.  p.  104, 

7  Bulldbakant  CJiowdree  v.  Kishcn* 
prea  Dassea  Chowdrain  (1838),  6  Ben, 
Sel.  B.  219  (2nd  ed.,  270);  Nttra* 
daye  (Ranee)  v.  Bholanath  Doss,  Ben. 
S.  IX  A,  1853,  p.  553;  "Dattaka 


OUAV.   III.] 


AGE. 


147 


An  lumicuried  Sudra,  of  any  age,  \\iio  is  in  other  respects  Sudnw. 
qualified,  can  be  adopted  according  to  all  the  schools,1 

In  the  Madras  Presidency  the  same  rules  apply,2  except  Madras, 
that  a  Brahmin  boy  of  the  same  gotra  3  can  be  adopted  after 
the  thread  ceremony  has  been  performed,  but  before  marriage.4 

In  Western  India  there  is  no  objection  to  the  adoption  of 
married  man  even  if  he  has  children.5 

It  has  been  held  that  a  married  Sudra  of  a  different  gotra  can  be  adopted,6 
and  the  adoption  of  a  married  Brahmin  of  a  different  gotra,  having  children 
at  the  date  of  his  adoption  has  been  upheld.7  When  he  is  of  the  same 
gotra  it  follows  that  there  can  be  no  objection.8 

The  rule  of  Hindu  law  requiring  a  difference  of  age  between  the  adoptive  Difference 
father  or  mother  and  the  boy,9  is  apparently  merely  directory.10  boy  a^d 

If   a  boy,  eligible  in  other  respects,  upon  whom  the  ceremonies  of  adopter. 
chitdakanna  (tonsure)  and  iipanayana  (investiture  with  the  sacred  thread) 
have  not  been  performed  in  his  natural  family,  can  be  obtained,  he  should 
be  preferred,  but  the  fact  that  such  ceremonies  have  been  performed  does 
not  invalidate  the  adoption.11 


Chandnka,"  ii.  29,  32;  Strange's 
"Hindu  Law,"  vol.  i.  p.  91.  The 
adoption  of  a  married  Ahir  was  held 
invalid  in  Jhunka  Prasad  v.  Nathu, 
(1913),  35  All.  263. 

1  See  Papamma  v.   V.  Appa  Rau 
(1893),  16  Mad.  384,  at  pp.  396,  397, 
in  which  case  the  Court  considered 
that  the  adoption  of  an  unmarried 
man'of  over  forty  years  of  age  would 
not  be  invalid  on  the  mere  ground 
of  age. 

2  Pichuvayyan  v.  Subbayyan  (1889), 
13  Mad.  128  ;  Chetty  Qolum  Prasunna 
Vencatachella  Reddyar  v.  Chetty  Colum 
Moodoo  Vencatachella  Reddyar,  Mad. 
S.   D.  A.   1823,  p.  406;    Sevagamy 
Nachiar  v.  Mooto  Vizia  Raghoonadha 
Satoopathy,    ibid.  p.   101;    Strange's 
"Hindu   Law,"   vol.   i.   pp.    87-91 ; 
cases  in  vol.  ii.  at  pp.  87,  102,  109, 
110 ;    Sreenevassien  v.  Sashyummal, 
Mad.  Dec.  of  1859,  118 ;  Veerapermall 
Pillay  v.  Narrain  Pillay  (1801),  1  Mad. 
N,  C.  78.    See  Vythihnga  Muppanar 
v.  Vijayathammal  (1882),  6  Mad.  43. 
As  to  Sudras,  see  Pappamma  v.   7. 
Appa  Ran  (1893),  16  Mad.  384,  at  p. 
396. 

8  As  to  the  meaning  of  "gotra" 
see  ante,  p.  39. 

4  Vfoaragava  v.  Ramalinga  (1883), 
9  Mad,  148 ;  Pickwayyan  v,  8<ub'bay- 


yan  (1889),  13  Mad.  128.  See  P. 
Venkantesaiya  v.  Venkata  Charlu 
(1866),  3  Mad.  H.  C.  28. 

5  Mhalsdbai  v.  Vtihoba  Khandappa 
Gulve  (1862),   7  Bom.   H.    C.   App. 
xsvi.    See  Sadashiv  Moreshvar  Ghate 
v.  Hari  Moreshvar  Ghate  (1874),  11 
Bom.  H   C.  190.    As  to  the  effect  of 
the  adoption  upon  the  rights  of  his 
children,  see  post,  pp.  179,  190. 

6  Lakstnappa   v.    Ramava   (1875), 
12  Bom.  H.  C.  364.    See  also  Nathaji 
Krishnaji  v.    Hari  Jagoji  (1871),   8 
Bom.  H.  C.  (A.  C.),  67. 

7  Dharrw    Dagu    v.    Ramkrishna 
Chimmji  (1885),   10  Bom.   80.    See 
also  Laksmappa  v.  Mamava  (1875), 
12  Bom.  H.  0.  364,  at  pp.  371,  373. 

8  See      BrijWtookunjee      Muharaj 
(Sree)    v.     Qokoolootsaojee    Muharaj 
(Sree)  (1816), '1  Borr.  181,  at  p.  195, 
where    the    adoption   of   a   married 
Brahmm  of  45  years  of  age  belonging 
to  the  same  gotra  was  upheld. 

a  Steele,    pp.    44,    182 ;     V.    N. 
Mandlik,  p.  471. 

10  Gopal     Balkrishw    Kenjale    v. 
Vishnu  Raghunath  Kenjale     (1898), 
23  Bom.  250,  at  p.  257. 

11  DJiarma    Dagu   v.    Ramkrishna 
Chimnaji  (1885),  10  Bom.  80  ;   Late* 
mappa  v.  Ravnava  (1875),  12  Bom. 
H,  C.  364,  at  p.  370. 
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OEPHAN. 


[CHAP.  m. 


Jams. 


Boy  who 
has  be#n 
previously 
adopted. 


Personal 
detects. 


Brihmo. 


In  the  Punjab  there  is*  no  limit  of  age,  and  the  performance  of  the 
thread  ceremony  or  of  marriage  in  the  family  does  not  invalidate  the 
adoption,1 

Among  Jains  there  is  no  limit  of  age,2  and  a  married  man  may  be 
adopted.3  In  a  case  of  Agarwala  Jains,4  who  belong  to  the  twice-born 
classes,  the  Privy  Council  upheld  an  adoption  of  a  married  man,  but 
pointed  out  that  the  custom  would  have  to  be  proved  in  each  case. 

An  orphan,  whether  he  be  a  minor  or  an  adult,  cannot  be 
adopted.5 

This  follows  from  the  rule  that  only  a  father  or  mother  can  give  in 
adoption.0 

A  boy  \vho  has  been  taken  in  adoption,  cannot  be  taken 
again  in  adoption.7 

As  to  a  joint  adoption  by  two  widows,  see  ante,  p.  108. 

Where  a  boy  ia  disqualified  by  personal  defects  from  in- 
heriting, it  is  not  settled  whether  he  can  be  adopted.  Apparently 
he  cannot.18 

A  defect  which  would  attach  to  the  boy  m  consequence  of  a  fault  on 
the  part  of  his  parents  would  not  operate  as  a  disqualification.9 

There  is  no  objection  to  the  adoption  of  the  Brahmo  son  of  a  Brahmo.10 


1  In  MdkluMi  v.  Nil&a,  Punjab 
Records  of  1868,  case  Ko.  37,  p.  96, 
the  Chief  Court  upheld  the  adoption 
of  a  man  of  the  age  of  30. 

a  Gouindnath  Roy  (Maliarajah)  v. 
Gulal  Clwnd  (1833),  5  Ben.  Sel.  R. 
270  (new  edition,  322);  Ritficurn 
Lalla  v.  Soojun  Mull  Lctllah,  9  Mad. 
Jur.  21,  referred  to  in  SJteo  tiingh  Rai 
v.  DalJio  (Mussumat)  (1874),  G  N.  W. 
P.  382,  at  p.  402. 

5  Manohar    Lai    v.    Banarsi    Das 
(1907),  29  All.  495. 

*  Rup  Chand  (Lala)  v  Jambu 
Parsliad  (1910),  37  I,  A.  93 ;  32  All. 
247 ;  14  C.  W.  N.  545 ;  12  Bom.  L.  E. 
402. 

6  Shrinivas    Sarjerav   v.    Balwant 
Venlcatesh    (1913),    37    Bom.    513; 
15  Bom.    L.    B.  533;   Vaithiltngam 
Mvdcdi    v.    Murugawn    (1912),     37 
Mad  529;    SubbaLuwmmal  v.  Am- 
wo&wtti  Ammal  (1864),  2  Mad.  H  C. 
129 ;  Batwv&rav  Wmkar  v.  Bayabai 
(1869),   C   BODOL    H.    C.    0.   J.    83; 

v.  Bhi^incfa^a  (1873), 


10  Bom.  H.  C.  268.  As  to  the  custom 
of  the  Agarwal  Banias  of  Zira,  see 
Chiman  Lai  v.  Han  CMnd  (1913),  40 
L  A.  156  ;  40  Calc.  879 ;  17  C.  W.  N. 
885 ;  15  Bom.  L.  E  646. 

6  Ante,  p.  136. 

7  G.C  Barter's  "Law of  Adoption," 
pp.    281,   282.    Sec    "Dattaka   Mi- 
mansa,"  s    1,  para.  30;   s.  2,  paras. 
40-47. 

8  Sutherland  in  his  "  Synopsis  " ; 
Stokes'  "  Hindu  Law  Books,"  p.  665, 
says,  "  It  is  an  obvious  inference  that 
the  person  selected  should  be  exempt 
from     any     disqualification,     which 
might     prevent    him    fulfilling    the 
purpose  of  the  adoption."    This   is 
supported  by  Nanda  Pandita,  "  Dat- 
taka Mimansa,"  s  2,  para.  62.    See, 
however,  Sarkar's  "Law  of  Adoption,'* 
pp.  349,  350. 

0  Sarkar's  "Law  of  Adoption,'* 
p.  350. 

10  Kumm  Rumari  Roy  v.  Satyaran* 
fan  Das  (1903),  30  Calc.  999:  7 
C.W.N.784. 


CHAP.   III.]  SIMULTANEOUS    ADOPTIONS.  H9 

The  simultaneous  adoption  of  two  or  more  sons  is  invalid  Simultaneous 
as  to  alU  adoptlons' 

The  practice  of  simultaneous  adoptions  of  two  or  more  sons  seems  to 
have  been  prevalent  in  Bengal  after  1846,  and  to  have  owed  its  origin  to 
the  ingenuity  of  Hindu  lawyers,  who  attempted  thereby  to  evade  the  effect 
of  the  decision  of  the  Privy  Council  in  Hung&ma  v.  Alchama,*  in  which 
an  adoption  during  the  lifetime  of  a  previously  adopted  son  was  declared 
void.3 

It  may  in  some  cases  be  difficult  to  determine  whether  the  adoptions 
were  simultaneous,  and,  therefore,  both  void,  or  merely  successive,  in 
which  case  the  latter  only  would  be  void  In  Siddessory  Dassee  v.  Doorga- 
chum  Sett,*  Phear,  J.,  said,  "  But,  moreover,  on  that  occasion,  the 
ceremonies  for  the  two  boys  were  carried  on,  practically  speaking,  simul- 
taneously, although  possibly  the  beginnings  and  endings  were  not  abso- 
lutely synchronous.  If  either  boy  was  adopted,  both  were  adopted,  and 
it  would  be  an  outrage  to  common  sense  to  say  otherwise  than  that  they 
wore  adopted  at  one  and  the  same  time," 

In  the  case  of  adoption  the  test  of  eligibility  of  the  adopted 
son  for  adoption  must  be  the  test  which  would  have  applied 
had  the  adoption  been  made  by  the  husband  himself  in  his 
lifetime,5 

ACT  OF  ADOPTION. 
There  must  in  every  case  be  an  actual  corporeal  gift  and  Giving  and    \ 

taking  110066" 

acceptance  of  the  boy  in  adoption,6  coupled  with  an  expression  sary. 
of  the  intention  of  the  one  person  to  give,  and  of  the  other  to 
accept,  the  boy  in  adoption.7 

1  AWioy  Ghundcr  BagM  v.  Kala-         5  Putt  it   Lai   v.    Parlati    Kunwar 
paliar  Haji  (1885),  12  I.  A.  198 ;    12  (Musamaul)    (1915),   42    I.    A.    155, 
Calo.    406 ;    S.    C.    in   Court  below,  at  p.  160 ;    37  All.  359,  at  p.  366 ; 
(fi/anendro  Chunder  LaUri  v.  Kalla  19  C.  W.  N.  841,  at  p.  847  ;   17  Bom. 
Pahar  Hajee  (1882),  9  Calc,  50  ;    11  L.  R.  549,  at  pp.  553,  554. 

C.  L.  B  297 ;  Surendrakeshav  Roy  v.  °  Bireswar     MooJcerji     v.     ArdJia 

Doorgasundari  Dassee  (1892),  19  I.  A.  Chunder   Roy   Chowdhry   (1892),    19 

108 ;    19  Oalc.  513  ;    S.  C.  in  Court  I,  A.  101 ,-   19  Calc.  452 ;   Shosiwth 

bolow,      Doorgasundari     Dossee     v.  Ghose(Mahas7ioya)v.Kri$7inaSoo'ndari 

Surendra,    Keshav    Roy    (1886),     12  Don  (Srimati)  (1880),  7  I,  A.  250 ;  6 

Calc.    686;     Siddessury    Dossee    v.  Calc.    381;     7   C.    L.    B.   313;     V. 

Doorga  Churn  Selt  (1865),  2  Ind.  Jur.  Singamma    v.     Vinjamuri    Venkata- 

(KT.  S.)  22;   Bourke,  0.  C.  360.    See  charlu  (1868),   4  Mad.   H.   C.    365; 

also  Monemothortath  Dey  v.  Onontnatk  Veerapermatt  Pillay  v.  Narrain  Pillay 

Day  (1865),  2  Ind.  Jur.  (N.  S.)  24.  (1801),  1  Mad.  N.  C.  78. 

2  (1846),  4  M.  I.  A.  1 ;    7  W.  B.  7  RanganayaJcamma  v,  Alwar  Setti 
P.  C.  57 ;  ante,  p.  103.  (1889),    13    Mad.   214,   at   pp.   218, 

3  Seo  Sarkar's  "  Law  of  Adoption,"  219.    See  also  Govindayyar  v.  Dora- 
p.  1$4.  8<mi  (1887),   11   Mad.   5,  at  p.   7, 

*  (186$),  2  Ind.  Jur.  (N.  S.)  22 ;     where     in    referring     to    Sliosimtk 
Bowrke,  6,  (X  360.  Qlme  (Maliatfioyn)  v.  Krwhm  /Soonfari 
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ACT  OF  APOP1JON, 


[CHAP,  in. 


Writing  un- 
necessary 
Adoptions  in 
Oudh. 


Invitations, 

etc. 


A  mere  gift  by  a  document  transferring  tho  boy,1  or  a  con- 
structive gift  of  an  absent  boy,2  or  an  expression  of  assent  3  or 
intention 4  -without  an  actual  gift  is  insufficient. 

A  deed  or  other  writing  in  support  of  the  act  of  adoption  is  unnecessary,5 
but  in  cases  to  which  the  Oudh  Estate  Act,  1869,6  applies,  an  adoption  by 
a  widow  must  be  by  a  writing  executed  and  attested  in  manner  required 
in  case  of  a  will,7  and  registered  8 

Although  it  is  usual  to  invite  relations  to  the  performance  of  the 
ceremonies,  and,  in  the  case  of  large  landowners,  to  represent  the  fact 
of  the  adoption  to  the  Government  authorities,  the  absence  of  such  invita- 
tion or  representation  does  not  vitiate  the  adoption.9  The  consent  of  the 
ruling  authority  is  not  necessary,10  even  in  the  case  of  vatandars,11  unless 
it  be  a  condition  of  the  exercise  of  a  permission  to  adopt.12 

As  to  the  custom  of  the  Agarwal  Banias  of  Zira,  see  ante,  p.  148. 


Dasi  (Srimati)  (1880),  7  I.  A.  250 ; 
6  Calc.  381;  7  C,  L.  R.  313,  the 
Court  said,  "the  decision  is  an 
authority  for  the  proposition  that  any 
overt  act  is  not  sufficient,  but  that 
there  must  be  corporeal  delivery  of  the 
child  by  a  person  competent  to  give, 
to  a  person  competent  to  take,  ac- 
companied by  the  declaration  on  the 
one  side,  '  I  give  the  child  in  adoption,' 
and  on  the  other,  '  I  take  the  child  in 
adoption.' "  Kenchawa  v.  Ningupa 
(1866),  10  Bom.  H.  0.  265,  note. 

1  See    Shosinath    Ghosq     (Maha- 
shoya)    v.    Krishna    Soondari    Dasi 
(Srirwti)  (1880),  7  I.  A.  250,  at  pp, 
255,  256;    6  Calc.  381,  at  pp.  388, 
389 ;  7  C.  L.  R.  313,  at  pp.  318,  319  ; 
Sreenarain  Milter  v.  Kishen  Soondory 
Dassee  (Sreemutty)  (1873),  I.  A   Sup. 
Vol.  149;    11  B.  L.  R.  171;    S.  C. 
sub  nomine,  Nogendro  Chundro  Mittro 
v.  Kishen  Soondery  Dossee,  19  W.  R. 
C.  R.   133;    S.  C.  in  Court  below, 
Snnarayan  M^tter  v.  Krishna  Sundari 
Dasi  (Snmali)   (1869),   2   B.   L.   R. 
A.  a  279;    11  W.  R.  C.  R.   196; 
Mandit  Koer   (Mussamat)    v.    Phool 
Chand  Lai  (1897),  2  C.  W.  N.  154 ; 
Dhapdbai    v.    C/iampalal    (1899),    1 
Bom.  L.  R.  842. 

2  8^dde8sory  Dossee  v  Doorgachurn 
Sett  (1865),  Bourke,  0.  C.  360  ;  2  Ind. 
Jur.  N,  S.  22. 

8  Pashetiappa  v.  Shivlinganwt, 
(1873),  10  Bom.  &  C.  268,  at  p.  270 ; 
Kenehawav.Ningupa  (1867),  10  Bom. 
H.  C.  265*  note ;  Qourbullub  v.  Juger- 
Witter  (1823),  P.  Maen. 


Cons.  H.  L.  217;    1  Morley's  "Di- 
gest,"  18. 

4  Banee  Pershad  (Baboo)  v.  Abdool 
Hye    (Moonshee   Syud)    (1876),     25 
W.  R.  C.  R.  192. 

5  Bayabai  v.  Bah  (1866),  7  Bom. 
H.    C.   App.   i,   at   ii. ;    Sootroogun 
Sutputty    v.    Sdbitm   Dye    (1834),    2 
Knapp,  287,  at  p.  290 ;   5  W.  R.  P, 
C.  109. 

6  I  of  1869. 

7  Act  X.  of  1865,  s.  50,  applied 
to  wills  under  Act  I.  of  1869  by  s.  19 
of  the  latter  Act. 

8  S.  22  (8).    This  would  apparently 
not  take  the  place  of  tho  corporeal 
giving    and    receiving    required    by 
Hindu    law.    See     Bhaiya    Rdbidat 
Singh  v.  Indar  Kunwar  (MaJiarani] 
(1888),  16  I.  A.  53,  at  p.  56;-    16 
Calc.  556,  at  p.  56L 

9  See  Alctnk  Manjari  v.  Fakir  Chand 
Sarcar  (1834),   5  Ben.   Sel.   R.   350 
(new  edition,  418);    Naihar  Govind 
Kulkarm  v    Narayan   Vithal  (1877), 
1  Bom.  607 ;  Ranqubai  v.  BhagrtUibai 
(1877),   2    Bom.    377;     Ramchandm 
Vasudev   v.    Nanaji   Timaji   (1870), 
7  Bom.  H.  C.  (A.  C.  J.)  26. 

10  WiaskerBuchajeev.Narrofiagho- 
nath  (1826),  Bom.  Sel.  R,  24,  at  p. 
29 ;   ftamchandra  Vasudev  v,  Nanajt 
Timaji  (1870),  7  Bom.  H.  C.  (A.  0. 
J.)  26 ;    Narhar  Cfovind  Kulkarni  v. 
Narayan  Vithal  (1877),  1  Bom.  607. 

11  Balaji  v.  DaUo  (1902),  4  Bom. 
L.  R.  762. 

12  jfafljprfaf  v.  BJwgirtfabai  (1877), 
2  Bom.  377. 


CHAP.   HI,]      CONSIDEKATIONj  CONDITIONAL  GIFT.  151 

The  person  giving  in  adoption  ought  not  to  roceivo  any  Consideration 
consideration  for  the  adoption ;   but  it  has  been  hold  that  if  adoption, 
he  does  so  the  adoption  is  not  void.1 

A  contract  to  pay  money  in  consideration  of  giving  or  receiving  a  son  in 
adoption  is  illegal  and  cannot  be  enforced,2  but  it  does  not  affect  the 
validity  of  the  adoption,  unless  it  be  certain  that  the  adopting  father  or 
mother  acted  from  corrupt  motives  alone.3 

As  to  an  arrangement  made  by  a  widow  to  reserve  the  property  of  her 
husband  for  herself,  see  post,  pp.  184, 185. 

Where  a  father  gives  his  son  in  adoption,  he  has  apparently  CondHionai 
no  power  to  impose  a  condition  invalidating  the  adoption  on  adoption, 
the  happening  or  non-happening  of  a  future  event ;    but  in 
giving  to  his  wife  permission  to  give  in  adoption,  he  may  subject 
the  exercise  of  that  power  to  a  condition,  and  unless  that  con- 
dition be  substantially  fulfilled  the  gift  has  no  effect.* 

If  the  condition  be  an  illegal  or  immoral  one,  the  gift  would  be  eficetual 
even  though  the  condition  be  not  performed. 

It  is  by  no  means  clear  what  effect  upon  the  boy's  position  in  his  natural 
family  would  be  caused  by  an  adoption  upon  a  condition  which  is  not 

fulfilled. 

As  to  conditions  with  regard  to  the  property  made  at  the  time  of  the 

adoption,  see  post,  pp.  184-186. 

As  to  gifts  of  property  conditional  on  adoption,  see  poet,  pp.  204,  ^U5. 

The  person  taking  5  and  the  person  giving  o  in  adoption  Mental^  ^ 
must    be    mentally   capable   of  understanding,    and    must  g^  and 

1  Murugappa    Chetti    v.   Nagappa     gabai    (1896),    22    Bom.     199.     Cf, 
CMii    (1905),    29    Mad.     161.    See      ante,  p.  102. 

Eaton  Kis'hor  Acharjee  Chowdhry  v.  4  Rangulai  v.  Bhagirthibai  (1877), 

Hans  Chandra  Chowdhry  (1874),  13  2  Bom.  377.    In  this  case  the  previous 

B  L.  R.  App.  42;  21  W.KC.R.  381.  sanction    of    Government    was    tho 

G!  0.  Sarkar  says  ("Law  of  Adop-  condition   required    by  the    natural 

tion,"  p.  375),  "In  the  majority  of  father. 

cases  some  sort  of  valuable  considera-  6  Tayammaul  v.  Sasliachatta  Nm* 

tion  is  given  by  the  adopter  to  tho  Jeer  (1865),  10  M.  L  A.  429  (see  this 

natural  father  for  inducing  him  to  case  as  to  an  adoption  by  a  person  t» 

give  away  his  son."  ^remis) ;    *Mbabri  OMuv. 

2  Sec      Eshan     Kislior     Acharjee  fa&henprea  Dassea  Chowdrain  (1838), 
Chowdhry  v.   Hans   Chandra   Chow-  6  Ben.  Sel.  R.  219  (2nd  edition,  270) ; 
dhry  (1874),  13  B.  L.  R.  App.  42;  Mandit  Koer  (Mustammat)  v.  Phool 
21   W.  B.   0.   B.   381;    Mahableth-  Cfand  Lai  (1897),  2  0.  W.  N.  154, 
var  Fondbha  v.  Durgdbai  (1896),  22  at  p.  166. 

Bom.  199,  at  p.  206  ;  Sitaram  Pandit         «  Bireswar     MooTcerp     v ';    ^dha 

(W)  v.  Haritor  Pandit  (Shri)  (1910),  Chunder  JKoy   Chowdhry    (1892),    19 

35  Bom.,1,69;  12  Bom.  L.  R.  910.  L  A.  101,  at  pp,  105,  106  ;    19  Gale. 

»  See  MaWdeshvar  Fondba  v.  Dw-  452,  at  p  461. 


152  FBAUD,  [CHAP.  in. 

understand  the  significance  of  the  act,  otherwise  thcro  is  no 
valid  gift  or  accoptance,  as  the  case  may  be. 

There  may  bo  a  question  as  to  whether  the  amount  of  mental  capacity 
which  is  requisite  in  the  case  of  a  will  l  is  necessary  for  the  taking  a  child 
in  adoption,3  as  the  taking  in  adoption  is  a  matter  of  religious  necessity,3 

fraud,  etc.  It  has  been  held  that  if  an  adoption  has  been  brought  about 

by  fraud,  coercion,4  mistake,5  misrepresentation,6  undue 
influence,7  or  otherwise  than  by  the  free  consent  of  the  persons 
giving  and  taking  in  adoption,  it  is  voidable,  and  that  it  can  be 
ratified  subsequently  if  jno  one's  interest  is  prejudicially  affected 
by  such  ratification.^ 

It  is,  however,  submitted  that  in  case  of  such  fraud,  etc.,  the  adoption  is 
void,  and  is  incapable  of  ratification.  It  is  submitted  that  the  validity 
of  an  adoption  must  be  determined  at  the  time,  and  cannot  depend  upon 
future  events.9  Otherwise  the  position  of  the  adopted  son  and  his  relation 
to  his  natural  and  to  his  adoptive  family  would  remain  in  suspense.10  In 
every  case  the  interests  of  some  of  the  adoptive  relations  may  be  prejudicially 
affected  by  an  adoption.  The  interests  of  the  natural  relations  would  be 
affected,  but  not  prejudicially.  The  question  is  one  of  status,  not  of 
contract,  and  is  not  affected  by  considerations  which  are  available  in 
cases  of  contract* 

Where  the  adopter  is  a  young  widow,  the  Court  will  require  clear 
evidence  that,  at  the  time  of  adoption,  she  was  fully  informed  of  her  rights, 
and  of  the  effect  of  adoption.11  There  may,  however,  be  some  relaxation  of 
the  strictness  of  this  rale  where  the  husband  has  directed  his  wife  to  adopt.13 

1  See     Phillips    and    Trcvelyan's  Vznkata   Nara&imha   Appa   Row   v. 
"Hindu  Wills,"  2nd  ed.,  pp.  12-15.  PartJiaswathy  Appa  Row  (1913),  41 

2  Banee  Pershad  (Baboo)  v.  Abdool  L  A.  51  ;    37  Mad.  199  ;    18  C.  W. 
Hye  (Moonsliee  Syud)  (1876),  25  W.  N.  554  ;  16  Bom.  L.  R.  328. 

B.  C.  R.  192,  at  p.  195.  *  See  Kovvidi  Sattiraju  v.  Pattam- 

3  Ante,  p.  101.  sctti  Venkatasivami  (1916),   32  Mad, 

4  Ranganayakamma  v.  Alwar  SeLti     L.  J.  119. 

(1889),  13  Mad.  214,  at  pp.  220  to  *°  Cf.  post,  p  156. 

224.    See  Sarkar's   "Law  of  Adop-  «  Baydbai  v.  Bate  (1866),  7  Bom. 

turn,"  pp.  205,  431.  H.  C.,  App.  i.,  at  pp.  xx.,  xxi.    See 

6  Bayabai  v.  Bala  (1866),  7  Bom.  Tayammaul   v.    SashacJiella     Naiker 

H  C  ,  App.  i  ,  at  pp.  xx  ,  xxi  (1865),  10  M.  L  A.,  at  p.  433.    There 

6  See  Baydbai  v.  Bate  (1866),  7  Bom.  have  been  a  number  of  cases  in  which 
H.  C.,  App.  i.,  at  pp.  xx  ,  xxi  ,  xxui.  it  has  been  held  that  if  it  is  sought 

7  SomaseMiara  Raja  v.   SubJtadra-  to  make  a  purdahnashin  woman  re- 


- 

(1882),  6  Bom.  524.    See  Ba-  sponsible  for  acts  which  are  detri- 

v.  #afo(1866),  7  Bom.  H.  C.,  mental  to  her  interests,  it  must  be 

App.  i,  at  pp.  xx.,  xxi.  clearly   shown   that   she   knew   the 

*Ver$ata  Narasimha  Appa,  Row  effect  of  such  acts,  and  that  no  advan- 

(Sri  Rajah)  v.  Ramgayya  Appa  Row  tage  was  taken  of  her:  see#os*,p.  511. 

(Sn  Rajah)  (1905),  29  Mad.  437.    The  «  Baydbai  v.  Bala  (1866),  7  Bom. 

question  did  not  arise  on  appeal  :  H.  C.,  App.  i.,  at  pp.  xx.,  xxi. 
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ceremonies. 
Sudras. 


As  to  allegation  and  proof  of  fraud,  sec  Bal  Gangadhur  Titok  v.  SJiri 
Shnnivas  Pandit  (1915),  42  I.  A.  135  ;  39  Bom.  441  ;  It)  C.  W.  N.  720  ; 
17  Boni.  L.  B.  527, 

Whero  a  person  who  has  attained  the  ago  of  majority  l  Irf  A^ent  o£ 
adopted,  his  assent  would  bo  essential  to  the  adoption.  InSdo8pted. 
other  cases  no  such  assent  is  necessary.2 

In  the  case  of  Sudras  no  religious  ceremonies  aro  necessary.3 

An  intentional  omission  to  perform  oven  unnecessary  ceremonies,  with 
a  view  to  leave  the  adoption  unfinished,4  or  a  non-performance  of  con- 
templated ceremonies  in  consequence  of  death,  or  of  some  other  cause, 
may  be  evidence  to  show  that  the  adoption  is  incomplete. 

Except  in  the  Punjab,5  and  amongst  Jainai,6  tho  performance  Twice-born 
of  the  datta  lioimm  7  is  apparently  necessary  in  tho  caso  of  tho  c  ass63' 
twice-born  classes,  where  the  boy  is  not  of  the  same  goira  as 
the  adoptive  father, 

No  ceremonies  are  necessary  in  an  adoption  in  the  dvyanwshyayana 
form  among  the  Nambudri  Brahmins.8 

Where  the  boy  is  of  the  same  gotra  as  the  adoptive  father  Boy  of  same 


1  I.e.  the  age  of  majority  accord- 
ing to  Hindu  law,  ante,  pp.  46, 47.    As 
to  cases  where  the  adoption  of  majors 
is  possible,  see  ante,  pp.  147,  148. 

2  Sarkar's  "  Law  of  Adoption,"  pp. 
280, 281.    In  Strange's  "  Hindu  Law," 
vol.   i.  p.   88,  it  is  said  that  "the 
adopted  son  must  consent,"  but  tho 
authority  there  given  (KulUan  Sing 
v.  Kirpa  Sing  (1795),  1  Ben.  Scl  B. 
9  (2nd  ed.,  p.  11))  was  the  case  of  a 
Xritrima  adoption,  where  the  consent 
of  the  person  adopted  would  always 
be  necessary,  post,  p.  159. 

3  Shosinath     Ghose     (Mahashoya) 
v.  Krishna,  Soondari  Dasi  (Snmati) 
(1880),  7  I.  A.  250,  at  p.  255;    6 
Gale  381,  at  p.  388 ;  7  0.  L.  B.  313, 
at  p.  319 ;   Indromoni  Chowdhrani  v. 
Behanlal  Mulliclc  (1879),  7  I.  A.  24 ; 
5  Gale.  770;    6  C.  L.  B.  183.     See 
Govindayyar  v.  Dorasami  (1887),  11 
Mad.  5,  at  p.   6 ;    Thangathanni  v. 
Ramu  Mudali  (1882),  5  Mad.   358; 
Atmaram  v.  Madho  Rao  (1884),  6  All. 
276,  at  p.  281 ;  +Ravji   Vinayafaav 
Jaganncdk  Shmkarsett  v.  LafaTvmbai 
(1887),  11  Bom;  38^  at  pp.  393,  394; 


Nittianand  Gliose  v.  Krishna,  Dyal 
Qhose  (1871),  7  B,  L.  B.  1 ;  15  W.  B. 
G.  B.  300 ;  PerJcash  Chunder  Roy  v. 
Dhunmonee  Dassea,  Ben.  S.  B.  A. 
1853,  p.  96. 

4  Banee  Pershad  (Baboo)  v.  Abdool 
Hyc.  (Moonshee  Syud)  (1876),  25  W. 
B.  C.  B.  192,  at  p.  198  ;   Valtibhai  v. 
Govind   Kashinath    (1899),   24   Bom. 
218,  at  pp.  226,  227 ;   1  Bom.  L.  B. 
770.    See  Astia  Mokon  Ghosh  Moulik 
v.  NirodeMohon  Ghosh  Moulik  (1916), 
20  C  W.  N.  901. 

5  Tupper's     "Punjab    Customary 
Law,"  vol.  hi.  p.  82. 

•  LaJchmiChandv.  Gatto  Bai  (1886), 
8  All.  319 ;  see  Rup  Chand  (Lola)  v. 
Jambu  Parshad  (1910),  37  I.  A.  93 ; 
32  All.  247;  14  G.  W.  N  545;  12 
Bom.  L.  B.  402.  As  to  the  rites 
which  are  usual  among  Jains,  see 
Sarkar's  "  Law  of  Adoption,"  p.  454. 

7  Oblations  of  clarified  butter  to 
fire,  Wilson's  "  Glossary." 

8  Shanlcaran  v.  Kesavan  (1891),  15 
Mad.  6.    As  to  this  form  of  adoption, 
see  post,  pp.  190-193. 
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as,  for  instance,  where  he  is  a  brother's  son,  no  religious  cere- 
monies are  necessary,1 

There  is  not  very  much  direct  authority  on  the  question  whether  the 
absence  of  religious  ceremonies  in  any  case  invalidates  an  adoption  among 
the  twice-born  classes.  In  an  old  case  the  Judicial  Committee  said,3 
"•  Although  neither  written  acknowledgments  nor  the  performance  of  any 
religious  ceremonials  are  essential  to  the  validity  of  adoptions ;  "  but  it 
does  not  appear  that  the  question  as  to  the  necessity  of  religious  ceremonies 
was  raised  in  that  case. 

In  reference  to  these  remarks  the  Judicial  Committee  said  in  a  sub- 
sequent case,3  '*  It  cannot,  however,  be  considered  as  more  than  a  dictum, 
binco  the  decision  was  against  the  adoption  in  fact," 

In  a  still  later  case,  where  the  parties  were  Sudras,  the  Judicial  Com- 
mittee said,4  "  It  is  perfectly  clear  that  amongst  the  twice-born  classes 
there  would  be  no  such  adoption  by  deed,  because  certain  religious  core- 
monies,  the  datta  homam  in  particular,  are  in  their  case  requisite  " 

Although  it  has  been  considered  that  this  expression  of  opinion  decides 
the  question,5  "  it  is  doubtful  if  more  was  intended  than  to  point  out  that 
such  religious  ceremonies  are  requisite  as  part  of  the  purely  ceremonial 
law,  not  that  the  validity  of  an  adoption  for  civil  purposes  depends  on  their 
due  observance."  6  At  any  rate,  so  far  as  the  Judicial  Committee  is  con- 
cerned, there  are  only  contradictory  dicta  on  the  subject. 

The  High  Courts  have  accepted  the  view  that  the  performance  of  the 
datta  Jwmam  is  necessary,7  but  in  one  case  only  8  has  a  High  Court,  so  far 


1  Valubai  v.  Govind  Kashinath 
(1899),  24  Born.  218 ;  1  Bom.  L.  B. 
770,  approved  of  by  the  Privy  Council 
in  Bal  Gangadhar  Filak  v.  Shnnwas 
Pandit  (Shri)  (1915),  42  I.  A.  135; 
39  Bom.  441;  19  C.  W.  N.  729; 
17  Bom.  L.  B.  527;  Govindayyar  v. 
JDorasami  (1887),  11  Mad.  5,  preferring 
on  this  point  Singamma  v.  V^nja• 
muri  Venkatacharht,  (1868),  4  Mad.  H, 
C.  165,  to  Venkata  v.  Subhadra  (1884), 
7  Mad.  548 ;  Ranganayakamma  v. 
Alwar  Sdh  (1889),  13  Mad.  214,  at  p. 
219  ;  Atmaram  v.  Madho  Rao  (1S84), 
6  All.  276;  Refki  v.  Lak  Pati 
Pujan  (1914),  20  C.  W.  N.  19.  See 
Huebut  Rao  Mankur  v.  Govind  Rao 
Bulwant  Rao  Mankur  (1820),  2  Borr. 
75,  at  pp.  85,  87. 

2  Sootroogun  Sutputhy   v.    Sabitra 
Dhye  (3834),  2  Knapp,  287 ;  5  W.  R. 
P.  C.  109. 

3  Indromom  CTwwdhmni  v.  Behari* 
hi  JMM?(1879),  7  L  A.  24,  at  p.  36; 
5  Calc.  770,  at  p.  774  ;  6  C.  L.  B.  183, 
at  p.  191, 

4  Sh<mnatfb  Qhose  (MoJwshoya)  v. 
Krishna  Soondari  Dasi  (1880),  7  I.  A. 
250,  at  p.  256 ;   6  Calc.  381,  at  pp. 


388,  389 ;  7  C.  L.  B.  313,  at  p.  319. 

5  Ranganayakamma  v.  Alwar  Sctti 
(1889),  13  Mad  214,  at  p.  220.    The 
parties  in  this  case  were  Vaisyas,  but 
as  there  was  no  effective  giving  or 
taking,  the  decision  of  this  question 
was  not  necessary. 

6  Atma  Ram  v.  Madho  Rao  (1884), 
6  All.  276,  at  p  283. 

7  RaTiganayakamma  v.  Alwar  Seiti 
(1889),    13   Mad.    124,    at   p.    220; 
Venkata  v.  Sulhadra  (1884),  7  Mad. 
548  ;  Gomn&ayyar  v.  Dorasami  (1887), 
11  Mad.  5,  at  pp.  9, 10  ;  CJiandramala 
Patta  Haliadem  (Sri  Sri)  v.  MuHuma- 
la  Patta  Mahadew  (Sri)  (1882),  C  Mad. 
20 ;   Ahnaram  v.  Madho  Rao  (1884), 
6  All.  276 ;    Oomrao  Singh  (Thakoor 
v.    Mehtab    Koonwer    (Thakooranee) 
(1868),    3    Agra   H.    C.    103A.    See 
Ravji  Vinayakrav  Jagannath  Shankar- 
sett  v.  Lakshmibai  (1887),  11  Bom. 
381,   at   pp.   393,    394;     "Dattaka 
Mimansa,"  v.  36 ;  West  and  Biihler, 
922,  923  ;  Stoele,  45. 

8  Luchmun  Loll   v.    Mohun   Lall 
Maya  Oayal  (1871),  10  W.  B.  C.  B. 
179 ;  <po&t,  p,  J55,  note  8. 
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as  the  writer  can  ascertain,  set  aside  an  adoption  on  the  ground  that 
religious  ceremonies  had  not  been  performed* 

It  has  been  suggested  l  that  adoption  by  a  widow  perhaps  stands  on  Adoption  by 
a  different  footing,  as,  "  according  to  the  sages,  the  twice-born  females  f 
hold  the  same  position  as  Sudras  with  respect  to  the  performance  of  religious 
ceremonies,"  but  this  distinction  is  not  made  by  the  eases  which  hold  that 
religious  ceremonies  are  necessary  in  the  case  of  an  adoption  in  one  of  the 
regenerate  classes.    In  some  of  those  cases  2  the  adoption  was  made  by  a 
widow. 

The  lioma  ceremony  may  be  performed  at  any  time  after  Time  of 
the  actual  giving  and  taking,  and  it  does  not  seem  to  be  necessary  /4owi!a?nce  ° 
that  the  father  should  perform  it.    Its  peiformance  after  the 
death  of  the  natural  father,3  or  of  the  adoptive  father,4  does  not 
invalidate  the  adoption.    When  the  homa  is  necessary,  the 
adoption  is  not  complete  until  it  is  performed. 

Although  it  is  usual  to  perform  the  lioma  in  tho  dwelling-  riaco  of 
house  of  the  adopter,5  it  is  immaterial  where  the  ceremony  ispcl  ouuanco' 
performed.6 

There  seems  to  be  nothing  to  prevent  tho  natural  and  Delegation  o£ 
adoptive  parents  delegating  to  others  tho  performance  of  the Sfrdigioua0 

,  *  ceremonies. 

homa  ceremony.7 

Although  other  religious  ceremonies  may  be  usual,  it  does  other  religi 
not  appear  that  the  absence  of  them  invalidates  an  adoption.8  ceremomes* 

•  *  Sarkar,  "  Law  of  Adoption,"  p.         G  Oomrao  SingJi  (Thakoor)  v.  Mcli* 

381.  Sec  "Dattaka  Mimansa,"  s   1,     tab  Koonwer  (Thakooranec)  (1868),  3 
para.  27;    "Vyavahara    Mayukha,"      Agra  H.  C.  103A. 

s.  1,  para.  15.  7  See    Siibbarayar    v.    Subbammal 

2  Luchmun   Loll    v.    Mohun    Latt  (1898),  21  Mad.  497 ;   Lakslimibai  v. 
Bhaya  Gayal  (1871),  16  W.  R.  C.  E.  Kamcliandra    (1896),    22    Bom.    500. 
179 ;  Banganayalcamma  v.  Alwar  Setti  As  to  the  delegation  of   the  giving 
(1889),  13  Mad.  214 ;   Ravji  Vinaya-  and  receiving,  see  ante,  pp.  132, 136. 
krav  Jaggannath  SJiankarsett  v.  Lak-  8  In  Luchmun  Loll  v.  Mohun  Latt 
shmibai  (1887),  11  Bom.  381 ;   Atma-  Bhaya  Gayal  (1871),  16  W.  K  0.  R. 
ram   v.    Madho   Rao   (1884),    6   All.  179,  the  Court  hold  that   the  per- 
276  ;     Oomrao    Singh    (Thakoor)    v.  formanoe  of  the  yufrwti  jay  (sacrifice 
MeUal  Koonw&r  (Thalcooranee)  (1868),  for   male  issue)   is  essential  to   the 
3  Agra  H.  0  R.  103A.  validity  of  an  adoption  among  the 

3  Venkata   v.    Subhadra   (1884),    7  three  superior  castes.     G.  C.  Sarkar 
Mad.   549.    In  this   case  five  years  ("Law  of  Adoption,"  p.   383)  sug- 
had    elapsed.    In    the    interval    the  gests  that  tho  words  "  putresti  jag " 
natural  father  died,   but  the  homa  were  in  the  judgment  in  that  case 
was  performed  by  one  of  his  sons.  by   mistake   substituted  for    "  datta 

*  Subbarayar  v.  Subbammal  (1898),  homam,*3   as   the  putresti  jag  is  only 
21  Mad.  497 ;  S.  C.  on  appeal  (1900),  necessary    when    the    ceremony    of 
27 1.  A.  162  ;  24  Mad.  214  ;  4  C.  W.  N.  tonsur©  has  "besn  performed  in  tho 
304?  2  Bom.  L.  R.  982.  natural  family  ("Dattaka  Mimansa," 

•  Sads&r's  "  L^w  of  Adoption,"  pp.  s.  4,  paraa.  32,  49). 

382,  383. 
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Requirements 
of  valid 
adoption. 


Subsequent 
event. 


Provided  the  above  rules  as  to  the  capacity  to  take  in 
adoption,  the  capacity  to  give  in  adoption,  the  capacity  to 
bo  taken  in  adoption,  and  as  to  the  act  of  adoption,  are  followed, 
an  adoption  is  valid ;  otherwise  it  is  void,1 

The  invalidity  of  an  adoption,  or  of  a  power  to  adopt,  cannot 
be  cured  by  a  subsequent  event.2 


not  validate 
adoption. 


lUndmtions. 

(a)  An  adoption  made  during  the  lifetime  of  a  son  is  not  rendered  valid 
by  the  death  of  such  son.3 

(b)  A  power  to  adopt  a  son  as  co-heir  to  a  living  son  cannot  be  exercised 
even  after  the  death  of  the  living  son.4 

(c)  The  death  of  the  son's  widow,  in  whom  the  property  has  vested, 
does  not  validate  an  adoption  made  before  her  death,5 

Except  in  so  far  as  the  law  in  certain  cases  requires  the 
consent  of  kinsmen  for  the  purpose  of  validating  an  adop- 
tion,6 the  consent  of  the  person  in  whom  the  estate  of  the 
adoptive  father  is  vested,  or  of  the  person  or  persons  entitled 
in  reversion,  does  not  validate  an  adoption  which  is  otherwise 
invalid7 

It  has  been  held  in  Bombay  that  where  the  adoption  takes  place  with 
the  full  consent  of  the  person  in  whom  the  estate  is  vested  by  inheritance, 
even  when  such  person  has  only  a  limited  estate  such  as  that  of  a  mother,  the 
adoption  is  rendered  valid,  and  the  estate  vested  in  the  adopted  son  by 


1  Sec  Ganga  Sakai  v.  Lekhmj  Singh 
(1886),  9  AIL  253,  at  pp.  296,  297. 
As  to  the  application  of  the  doctrine 
factum  valet  quod  fieri  not  debuit,  sec 
ibid.;  Qurulmgaswam*  (Sri  Balusu)  v. 
Ramalaksmamma  (Sri  Balusu) ;  Radha 
Mohun,  v.  Hardai  Bibi  (1899),  26  I.  A. 
113,  at  p.  144;  22  Mad  398,  at  p. 
423;  21  All.  460,  at  p.  487;  3 
C  W.  N.  427,  at  p.  448 ;  1  Bom. 
L.  B.  220;  Uma  Deyi  (Srimati)  v. 
Ookoolanund  Dan  Mahapatra  (1878), 
5  I.  A.  40,  at  p.  53 ;  3  Calc.  587,  at 
p»  601 ;  Lakshmappa  v.  Ramava 
(1875),  12  Bom.  H.  C.  362,  at  p.  398 ; 
Gt&pal  Narhar  Safray  v.  Hanmant 
Qanesh  Bafray  (1879),  3  Bom.  273, 
at,tx  293;  Dharma  Dagu  v.  Ram 
(1885),  10  Bom. 


Venkataswami  (1916),  32  Mad.  L.  J. 
119.  As  to  the  postponement  of  the 
religious  ceremonies,  see  ante,  p.  155. 

3  Basoo  Camumah  v.  -80500  Chinna 
Vencatasa,  Mad.  S.  B.  A.  1856,  p. 
20  ;  Veraprashyia  v.  Santauraja,  Mad. 
S.  B.  A  ,  1860,  p.  168 

*  Joy  Chundro  Raee  v.  BJiyrtib 
Ghundro  Rate,  Ben.  S.  J>.  A.  1849, 461. 

6  Pudma  Coomari  Debi  v.  Court  of 
Wards  (1881),  8  I.  A.  229 ;  8  Calc.  302. 

6  Ante,  pp.  120-126.      " 

7  Annammah  v,  Mdbbu  Bali  Medck/ 
(1875),  8  Mad.  H.  C.  108,  at  p.  112; 
MohendrokU  Mookerjee  v.   RooJdney 
Dabee  (1864),  Coryton,  42,  at  p.  43; 
Adivi  Surya  Prakasa  Rao  v.  Ntda- 
marty  Garigamju  (1909),  33  Mad.  228. 
See     Anandibai  v.  Kashtbai  (1904), 
28  Bom.  461,  at  p.  465 ;  6  Bora.  L.  B. 
461 
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such  consoiit  ;  l  but  there  is  authority  to  the  contrary  to  be  found  in  de- 
cisions of  the  same  Court.2 

It  is  submitted,  that  although  the  consent  may  have  the  effect  of  estop- 
ping the  person  consenting  from  denying  the  adoption,3  and  thereby  divest  - 
ing  the  estate,  it  cannot  otherwise  affect  the  validity  of  the  adoption  as  for 
example  it  cannot  affect  the  inheritance  by  or  to  collaterals. 

As  to  the  consent  of  a  son  to  an  adoption  by  his  father,  see  ante, 
pp.  105,  106. 

As  to  consent  to  the  devesting  of  estates  on  adoption,  see  post,  p.  197. 

As  to  estoppel  and  acquiescence,  see  post,  pp.  172,  173. 

An  adoption  once  validly  made  cannot  be  cancelled  by  the  Cancellation  or 
natural  or  adoptive  parents,4  or  renounced  by  the  adopted  son.5   enuneia  lon* 

There  is  nothing  to  prevent  an  adopted  son  renouncing  any  interest 
in  property  which  would  come  to  him  as  such.6 


KRITRIMA  FORM  OP  ADOPTION. 
In  the  district  of  Mithila,  or  Tirhoot,7  where  it  is  the  pre-  Adoption  in 

,.       .        ft      .  n-i-       Kritrima  f  orm. 

vailing  form,8  and  in  the  adjoining  districts,9  a  form  of  adoption 
called  the  Kritrima  10  is  practised,  and  is  recognized  by  the 


1  Payapa  Akkapa  Patel  v.  Appanna 
<1898),  23  Bom.  327,  at  pp.  331,  332; 
Siddappa  v.  Ningangavda  (1914),  38 
Bom.  724  ;  16  Bom.  L.  E.  663  ;  Baku 
Amaji  v.  Ratnoji  JKrishnarav  (1895), 

21  Bom  319  ;  Qopal  Balknshna  Ken- 
jale    v.     Vishnu    Raghunath    Kenjale 
(1898),  23  Bom.  250  ;  Rupcliand  Hin- 
dumal  v.  Rukhmdbai  (1871),  8  Bom. 
H.  0.  A   C.  J   114,  at  p.  122.     From 
any  point  of  view  the  consent  of  a 
minor  is  not  sufficient  to  validate  an 
adoption;    Vasudeo  Vishnu  Manoliar 
v.  Ramchandra  Vinayak  Modak  (1896), 

22  Bom.  551. 

a  See  Dharnidhar  (Shn)  v.  Chinto 
(1895),  20  Bom.  250,  at  p.  258; 
Vasudeo  Vishnu  Manohar  v.  Ram- 
Chandra  Vinayak  Modak  (1896),  22 
Bom.  551,  at  p.  555;  Bharmawa  v. 
Sangappa  (1900),  2  Bom.  L.  R.  628 ; 
Anandtbai  v.  Kashibai  (1904),  28 
Bom.  461,  at  p.  465 ;  6  Bom.  L.  E. 
464. 

a  Post,  p.  172. 

*  Colebrooke's  "  Digest,"  vol.  ii.  p. 
Ill ;  Strange's  "  Hindu  Law,"  vol.  ii. 
p.  108 ;  Sukhbasi  Lai  v.  Chtman  Singh 
(187*9),  2  All.  366;  Huebut  Rao 
M atofo&r  >Y-  Oovind  Rao  Buluxint  Rao 
Manbur  (i$2$),  %  Borr.  75. 


5  Mahadu    Gfanu   v.    Bayaji   Sldu 
(1893),   19  Bom.  239;    RuveeBhudr 
v.  Roopshunker  Shunlerjee  (1823),  2 
Borr.  656,  at  pp.  6G5,  671. 

6  Post,  p.  188, 

7  See  ante,  p.  14. 

8  Kullean  Sing  v.  Kirpa  Sing  (1795), 
1   Ben.   Sel.  E.  4  (new  edition,  11) ; 
Sutputtee  (Mussummaut)  v.  Itidiammd 
Jha  (1816),  2  Ben.  Sel.  E.  173,  note  to 
p.  175  (new  edition,  221,  note  to  p. 
224) ;  Colebrooke's  "  Digest,"  vol.  in. 
p.  276  ;  Strange's  "  Hindu  Law,"  vol. 
ii.  p.  204.    There  is  nothing  to  pre- 
vent a  dattaka  adoption  in  the  Mithila 
district  by  a  man  ;  Sarkar's  "  Law  of 
Adoption,"   p.    447;     but   a   widow 
cannot  adopt  in  that  form  according 
to  the  Mithila  school. 

9  Sarkar's  "  Law  of  Adoption,"  p. 
448.    In  a  note  to  Srincdh  Serma  v. 
Radhakaunt  (1796),  1  Ben.  Sel.  B.  15, 
at  p.  16  (new  edition,  19,  at  p  21), 
it  is  said  that  this  form  of  adoption 
"is  in  use  in  North  Behar,  and  the 
contiguous     districts     of    Baglipore 
(Bhaughulpore)  and  Pumea." 

10  Factitious   Kritrima  putra  means 
the   son   made,  Wilson's  "  Glossary/* 
p.  297. 
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[CHAP.   III. 


Who  can 
adopt. 


Who  may  be 
adopted. 


Relationship. 


This  form  of  adoption  is  not  to  be  confounded  with  the  adoption  of 
a  Kriirima  son  according  to  the  Smritis  and  commentaries.  The  latter 
held  the  same  position  as  a  Dattaka  son,  and  the  ceremonies  and  conditions 
were  apparently  identical  in  both  cases.  The  Kritrima  form  of  adoption 
which  in  ancient  times  prevailed  throughout  India  has  long  been  obsolete. 

The  modern  form  of  Kntnma  adoption  is  based  upon  recent  authorities, 
and  is  said  to  owe  its  origin  to  the  prohibition x  of  adoption  by  a  widow  in 
the  Mithila  country.2 

Either  a  man  or  a  woman  can  adopt  in  this  form,  provided 
he  or  she  has  no  son,3  grandson,  or  great  grandson  in  existence. 

A  wife  or  widow  so  adopting  does  not  require  the  assent  of 
her  husband  or  of  his  kinsmen.4  She  cannot  adopt  a  son  to 
her  husband  in  this  form,  even  if  she  receives  his  permission.5 

A  husband  and  wife  can  adopt  jointly,  or  they  may  each 
adopt  a  separate  son  under  this  form.6 

Except  that  he  must  belong  to  the  same  class  7  as  the  person 
adopting  him,  there  is  no  restriction  as  to  the  person  to  be 
adopted.8 

The  relationship  of  the  adopter  and  the  adopted  docs  not,  it  is  submitted, 
affect  the  validity  of  the  adoption. 

Ill  PurinessurDutt  JJm  (Cfiowtlree)  v.  Hunooman  Dutt  RoyJ*  the  adoption 
of  a  sister's  son  by  a  Brahmin  in  the  Kritrima  form  was  upheld,  but  in  an 
earlier  case,10  the  adoption  of  an  elder  brother  by  a  younger  brother  was 
held  invalid. 

In  Niinkoo  Singh  v.  Pwm  Dhun  Singh,11  an  adoption  of  a  sister's  son 
in  the  Kritrima  form  was  upheld,  but  on  the  ground  that  the  parties  did 
not  belong  to  one  of  the  regenerate  classes. 

According  to  the  Dvaita-Parishishta  of  Kesaba  Misra,  a  pundit  of 
Mithila,  even  a  father  or  a  brother  may  be  adopted.12 


1  Ante,  p.  126. 

2  W.  Maenaghten's  "Hindu  Law," 
vol.  i.  pp.  95-100. 

3  Sarkar's    "Law    of    Adoption,1' 
p.  449. 

4  W.  Macnaghten's  "Hindu  Law," 
vol     ii.    pp.    I9o,    196.      Shibkoeree 
(Mussamut)  v.  Joogun  Singh  (1867), 
8  W.  R.  C.  R.  155,  at  p,  157;   Col- 
lector    of    Tirhoot    v.     Huropershad 
Mohunt  (1867),  7  W.  R.  0.  R.  500. 

5  See  answers  of  pundits  in  Sree- 
narain  JRai  v.  Bbya  Jha  (1812),  2  Ben 
Sol.  R.  23,  at  p.  27  (new  edition,  29, 
at  pp.  34,  35). 

6  See  Sreenamin  JRai   v.  Bhya  Jha 
(1812),  2  Ben.  Sol.  R,  23,  at  p.  27 
(new  edition,  29,  at  p.  34) ;    1   W. 
Macn.  101. 

7  See  ante,  pp.  22,  23,  138. 


8  Purmessur  Dutt  Jha  (Ghoutdree) 
v.  Hunooman  Dutt  Roy  (1837),  6  Ben. 
Sel.  R.  192  (new  edition,  235,  at  p. 
246) ;  1  Maenaghten's  "  Hindu  Law," 
pp.  75,  76. 

9  (1837),  6  Ben.  Sel.  R.  192  (new 
edition,  p.  235). 

10  Runjeet  8ing  (Baboo)   v.   OWiye 
Narain  Sing  (Baboo)  (1817),  2  Ben. 
Scl.    R.     245    (new    edition,    315). 
Sir    Wm.    Macnaghten    points    out 
("  Hindu  Law,"  vol.  i.  p.  76,  n.)  that 
the    authorities    cited    by    the    law 
officers  in  that  case  had  relation  to 
the  Dattaka  form  of  adoption. 

11  (1869),  12  W.  R.  C.  R.  356. 

18  Ooman  Dutt  v.  Kunliia  Singh 
(1822),  3  Ben  Sel.  R.  145,  at  p.  149 
(new  edition,  192,  at  p.  199). 
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Sir  William  Macnaghten  considers  that  there  is  no  restriction  except 
as  to  tribe,1  but  Sastri  G.  C.  Sarkar  2  contends  that  the  rule  as  to  relation- 
ship applicable  to  an  adoption  in  the  Dattaka  form  3  are  equally  applicable 
to  an  adoption  in  the  Kritrima  form. 

The  age  of  the  son  adopted  in  this  form  is  immaterial,4  Aee' 

The  performance  of  the  initiatory  ceremonies  in  the  natural  family,5 
or  the  marriage,6  does  not  prevent  the  adoption. 

The  consent  of  the  adopted  son,7  and  the  consent  (or  at  Consent, 
any  rate  the  absence  of  the  express  dissent)  of  his  parents, 
if  living,  is  necessary  to  this  form  of  adoption,  when  he  is  a 
minor.8 

The  relationship  being  one  created  by  contract,  the  consent  of  all  the 
necessary  parties  must  synchronise.  An  assent  given  by  the  son  after  the 
death  of  the  adoptive  father  to  an  adoption  to  which  the  adoptive  father 
assented  before  his  death  will  not  be  sufficient.9 

No  ceremonies  are  necessary,10  and  no  particular  form  is  Ceremonies, 
required  to  be  observed. 

Colebrooke ll  cites  from  "  Rudradhara  in  the  Suddhiviveka,"  the 
following : — 

"  The  form  to  be  observed  is  this.  At  an  auspicious  time,  the  adopter 
of  a  son  having  bathed,  addressing  the  person  to  be  adopted,  who  has  also 
bathed,  and  to  whom  he  has  given  some  acceptable  chattel,  says,  *  Be  ray 
son*'  He  replies,  *  I  am  become  thy  son.'  The  giving  of  some  chattel 
arises  merely  from  custom.  It  is  not  necessary  to  the  adoption.  The 
consent  of  both  parties  is  the  only  requisite ;  and  a  set  form  of  speech  is 
not  essential."  12 


1  I  e.  casto  or  class,  "  Hindu  Law,"  Roopun  Singh  (1839),  6  Ben.  Sel,  B. 
vol.  i.  pp.  75,  70.  271  (new  edition,  p.  340) ;    Suther- 

2  "  Law    of    Adoption,"    p.    339,  land's   "  Synopsis,"   C73 ;    W.   Hac- 
" Dattaka   Mimansa,"    s.    6,    paras,  naghton's    "Hindu    Law,"    vol.    ii. 
47-56.  p.  196. 

3  Anie>  pp.  138-144.  8  W.  Macnaghten's  «'  Hindu  Law," 

4  Shibkoer&e  (Mussamut)  v.  Joogun  ii.  196. 

Singh  (1867),  8  W.  B.  0.  B.  155,  at  9  Svtputtee    (Mwsumat)  v.  Indm- 

p.  158;  Ooman  Dull  v.  Kunhia  Singh  nund  Jha  (181G),  2  Ben.  Sol.  B.  137 

(1822),    3    Ben.    Sel.    B.    145    (new  (now  edition,  221). 

edition,  192,  at  p.  197).  10  ShibJcoeree  (Mussiamat)  v.  Joogun 

•  W.  Macnaghten's  "  Hindu  Law,"  Singh  (1867),  8  W.  B.  155,  at  p.  158. 

vol.  ii.  p.  196.     "  Initiation  into  the  n  "  Mitakshara,"   chap.   i.   s.    11, 

family  of  the  adopter  is  not  practised  "  para.  17,  note. 

in  this  form  of  adoption,  Strange'a  12  Bef erred  to  in  Durgopal  Singh  v. 

"  Hindu  Law,"  vol.  ii.  p.  204.  Roopun  Singh  (1839),  6  Ben.  Sel.  B. 

«  W.  Macnaghten's  "  Hindu  Law/'  271,  at  p.  273  (new  edition,  340,  at 

vol.  i.  p.  70.  p.  342).    See  KuUean  Sing  v.  Kirpa 

v  f^chmun    Lall    v.    Mohun    Lall  Sing  (1795),   1  Ben.  Sel.  B.   9  (new 

Qayal  (1871),  16  W.  B.  C.  B.  edition,    11,  at    p,    12).      W.    Mac- 

9^  at  p-  180  ;   Durgopal  Singh  v.  naglxten's  "  Hindu  Law>"  vol.  i.  p.  98. 
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[CHAP*  in. 


A  Kriirinia  adoption,  when  once  validly  made,  cannot  be 
revoked.1 


Qyawals 


IHatojn 
adoption. 


Effect  of 

diatom 

adoption* 

Inheritance. 


SOME  OTHEE  SPECIAL  AND  LOCAL  FORMS  OF  ADOPTION. 

In  the  district  of  Gya  there  is  amongst  the  Gyawal  Brahmins  a  practice 
of  adoption  in  a  Conn  which  is  similar  to  the  Kritrima  form.  It  is  purely 
contractual,  and  does  not  affect  the  position  of  the  adopted  son  in  his 
natural  family.2 

Among  the  Reddi  caste  3  it  is  customary  for  a  man  who  has  no  son  4 
to  affiliate  a  son-in-law  by  what  is  called  an  Illatom 5  adoption. 

This  custom  prevails  in  the  Bellary,  Kurnool,  Cuddapah,  Nellore,  and 
North  and  South  Arcot  districts,6  but  not  among  the  Kondarazu  caste  of 
the  Vizagapatani  district.7  There  is  no  mention  of  this  form  of  adoption 
in  the  Digests,  and  there  are  few  decided  cases  on  the  subject.8  It  is 
necessary  to  determine  each  case  according  to  the  evidence  as  to  the  custom, 
and  its  effects,  which  may  be  brought  forward.9 

It  is  uncertain  whether  a  man  having  a  son  can  affiliate  a  son-in-law  in 
this  form  of  adoption,  whether  the  affiliation  is  effected  by  the  introduction 
into  the  family,  or  requires  for  its  completion  marriage  with  a  daughter, 
and  whether,  if  the  father  be  dead,  the  right  may  be  exercised  by  a  surviving 
paternal  grandfather.10 

A  son-in-law  so  adopted  stands  for  purposes  of  inheritance  in  the  place 
of  a  son,  and  in  competition  with  natural  born  sons,11  or  sons  adopted  in 
the  Dattaka  form,12  takes  an  equal  share. 

He  does  not  lose  any  of  his  rights  of  inheritance  in  his  natural  family,13 
nor  do  the  members  of  his  natural  family  lose  their  rights  of  succession  to 
him.14 


1  W.  Macnaghtcn's  "  Hindu  Law," 
vol.  ii.  p.  196. 

2  See  Luclimun  Lai  Chowdhry  v. 
Kanltya  Lai  Mowar  (1894),  22  I  A. 
51 ;  22  Gale.  G09 ;   Luchmun  Lall  v. 
Mohun  Lall  Bliaya  GayaL  (1871),  16 
W.  B.  C.  R  179  ;  Lachmi  Dai  Mohu- 
tmn  (Mus&t)  v.  K-tssen  Lall  Pdkan 
Muhaton  Gayal  (1906),  11  C    W.  N. 
147. 

3  The   principal   caste    of   Telinga 
cultivators,  a  caste  of  Sudras,  Wilsoi^lf 
"  Glossary,"  p.  442. 

4  See  YacJtereddy  Chtnna  Bassavapa 
v.  YacJwreddy  Gowdapa  (1835),  5  W. 
R.  P.  0.  114. 

5  Ilfata,  a  bride's  father  having  no 
son,    and    adopting   his    son-in-law, 
Wilson's  "  Glossary,"  p.  216 

s  Batwami  RMi  (Sivada)  v.  Pera 
Reddi  ($**fo)  (1883),  G  Mad.  207,  at 
p.  269.  Se©  also  Hanumantamma  v. 
Kami  Reddi  (18S1),  4  Mftd,  272. 


7  Narasimha  Razu  v.  VeeraWiadra 
RCLZIL  (1893),  17  Mad.  287. 

8  Sqp  Hanumantamma  v.  Rami  Reddi 
(1881),  4  Mad.  272,  at  p.  275  ;  Tayv- 
mana  "Reddi  v.  Perunal  Reddi  (1802)? 
1  Mad.  H.  C,  51. 

9  See  Chinna  Olayya  v.  Sura  Redd* 
(18Q7),  21  Mad  22G  ,   Media  Reddz  v. 
Padmamma  (1893),   17  Mad.  48,  at 
p.  50. 

10  Hanumantamma  v.  Rami  Reddi 
(1881),  4  Mad.  272,  at  pp.  282,  283. 

11  Hanumantamma  v.  Rami  Reddi 
(1881),  4  Mad.  272,  at  p.  283.     This 
places  him  in  a  better  position  than 
a  Dattalca  son,  see  post,  pp.  187,  188. 

•  12  Sec     Ohenchamma  v.     SuVbaya, 
(1885),  9  Mad.  114,  at  p.  116. 

13  Balarami  Reddi  (S%vada)  v.  Pera 
Reddi  (Sivada)  (1883),  6  Mad.  267. 

14  Ramaleristna  v.  Subbalclca  (1889), 
12  Mad.  442. 
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An  illatom  son-in-law  can  deal  with  property  acquired  by  him,  as  such,  Disposal 
in  the  same  way  as  he  can  deal  with  any  other  self -acquired  property.    His 
sons  have  no  right  therein  by  virtue  of  their  birth.1 

The  property  received  by  the  illatom  son-in-law,  as  such,  passes  to  his  Heirs, 
heirs  in  the  same  way  as  self -acquired  property.3    The  heirs  of  the  adopter 
have  no  right  in  it. 

It  is  uncertain  whether  a  son-in-law  so  adopted  obtains  a  right  to  insist  Right  to 
upon  partition  of  ancestral  property  during  the  father's  lifetime.3    Ho  Partltlon' 
apparently  cannot  do  so,  as  it  has  been  held  that  there  is  no  right  of  sur- 
vivorship  between  him  and  an  adopted  son  living  in  commensality  with 
him,4  and  the  interest  acquired  by  the  illatom  son-in-law  is  to  be  treated  as 
self -acquired  property.5 

The  taking  of  a  son-in-law  in  illatom  adoption  does  not  prevent  the 
subsequent  adoption  of  a  Dattaka  son.6 

In  Nair  families  governed  by  the  HarumaJckatfiayam  rule  of  inheritance,  Malabar  law, 
the  right  (and  perhaps  duty)  to  adopt  females  into  the  family  or  taravad  tha^f^" 
is  vested  in  the  karnavan,  or  head  of  a  family,  but  he  cannot,  except  in  the  system, 
ease  of  custom  or  where  it  is  essential  to  the  preservation  of  the  tararad, 
adopt  without  consulting  the  co -sharers.7    It  cannot  be  so  essential  until 
the  last  possible  7ca?  navan  has  been  reached. 

Under  the  Aliyasanta  system  the  last  female  member  of  the  family 
cannot  adopt  a  daughter  without  the  consent  of  her  son.8 

As  to  the  adoption  by  Nanibudri  Brahmins  following  this  law,  see 
Subramanyan  v.  Paramaswaran  (1887),  11  Mad.  116. 

As  to  the  law  of  adoption  in  Malabar,  see  Moore's  "  Malabar  Law  and 
Customs." 

In  families  governed  by  the  Makkatayam  9  rule  of  inheritance,  there  Makkatayam 
are  three  systems  of  adoption.10  system. 

1  Challa  Papz  Reddi  v.  Clialla  Koti  Subbaya  (1885),  0  Mad  114,  at  p.  115. 
Reddi  (1872),  7  Mad.  H.  C.  25.  7  Thiruthipalli   Raman   Menon   v, 

2  Chenchamma  v.  Subbaya   (1885),  Variangattil  Palisscn  Raman  Menon 
9  Mad.   114 ;    CTialla  Papi  Eeddi  v.  (1900),  27  I.  A.  231 ;    24  Mad.  73  ; 
Challa    Koti    Meddi    (1872),    1    Mad.  4    C.    W     N.    810,    citing   Strange'* 
H.  0.  25 ;    Ramdkristna  v.  SMalla  "  Manual,'9     s.     403,     which     is    as 
(1889),    12    Mad.    442.      Sec    Alalla  follows :  "  On  failure  of  the  sister's 
Reddi  v,  Padmamma  (1893),  17  Mad.  progeny,  male  and  female,  the  head 
48,  at  p  50.  of  the  family  may  make  adoption. 

3  Hanumantamma  v.  Kami  Reddi  The  descent  being  in  the  female  line, 
(1881),  4  Mad.  272,  at  p.  283.     Like  the  adoption  must  bo  of  a  female, 
other  questions  as  to  the  incidents  of  In  view  of  the  probable  minority  of 
this  form  of  adoption  this  question  her  offspring  at  the  period  when  the 
must  be  determined  on  evidence  of  management  may  fall  in,  a  male,  her 
custom,  Chinna  Gbayya  v.  Sura  Reddi  brother,  may  be  taken  m  adoption  at 
(1897),  21  Mad.  226.  the  same  time  with  herself,  in  order 

*  Chenchamma  v.  Subbaya  (1885),  to  afford  piovision  for  the  adminis- 

9   Mad.    114.      In    Malla   JReddi    v.  tration  of  the  affairs  of  the  family, 

Padmamma  (1893),  17  Mad.  48,  the  and  for  conduct  of  the  religious  rites 

Court  on  the  evidence  decided  against  to  be  observed  therein." 
a  claim  of  survivorship  made  by  a         8  Chandu  v.  Subba  (1889),  13  Mad, 

male  member  of  the  family  against  209 ;      Cotay    Hegaday    v.     Manjoo 

the  daughters  of  the  son  of  an  illatom  Kumpty,  Mad.  S.  D.  A.  1859,  p.  138. 
son-i^iaw.  fl  Inheritance   by   the    male    line, 

3  AboW.  Wilson's  "  Glossary,"  p  587. 

6  This  was  done  in  Gh&tchamma  v,         10  4*  Travancoro  Census  of    1891,"' 

H.L.  H 
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(a)  "  In  the  first,  ten  hands  or  five  persons  take  part,  viz.  the  adopting 
parents,1  the  natural  parents,  and  the  boy." 

Wigram  says  that  this  form  is  probably  almost  identical  with  the 
ordinary  Hindu  adoption.2  It  is  called  pattulayyal  dattu.* 

(&)  Adoption  by  Chamatha,  i.e.  by  burning  a  piece  of  sacred  grass.4 

(c)  The  third  form  is  akin  to  the  Kritrima  form.  It  is  "  commonly 
adopted  by  Brahmin  widows  and  Sudras  for  the  purpose  of  perpetuating 
the  family  when  it  is  in  danger  of  becoming  extinct.  There  is  no  limit  as  to 
age  or  number  of  persons  adopted.  The  only  limit  seems  to  be  that  the 
person  or  persons  adopted  should  be  of  the  same  vamsJiam  or  tribe  as  the 
adopter.  Among  Sudras  the  adoption  should  be  of  one  or  more  females, 
but  it  is  frequently  accompanied  by  the  adoption  of  a  male  for  the  purpose 
of  providing  for  the  future  management  of  the  adopter's  property.  Some- 
times a  whole  family  of  adults  is  adopted."  5 

Nambudris.  The  practice  among  Nambudris,  that  only  the  eldest  marries,  necessarily 

limits  the  right  of  adoption  to  his  line.6  "  But  if  there  is  any  male  relative 
at  all,  however  distant,  then  he  is  not  entitled  to  the  right  of  adopting. 
The  nearest  and  oldest  relative  must  be  made  to  marry,  and  thus  preserve 
the  family  continuity.  But  if  there  should  be  no  prospect  of  his  brothers 
getting  issue,  and  if  they  should  give  then:  consent  to  the  act,  then  he  may 
have  recourse  to  an  adoption,  to  which  the  consent  of  the  other  relatives 
is  not  necessary.  If,  however,  he  adopts  one  of  his  distant  relatives,  in 
that  case  the  consent  of  all  his  other  relations,  however  distant,  will  be 
necessary."  7 

Among  the  Nambudri  Brahmins,8  a  widow  can  adopt  or  appoint  an 
heir  in  order  to  perpetuate  her  illam,g  in  the  absence  of  dayadies,™  whose 
relationship  is  the  cause  of  two  or  three  days'  pollution,11  or  with  their 
consent.12  It  is  usual,  but  apparently  not  indispensable  in  such  case,  to 
require  the  person  so  adopted  or  appointed  to  marry  for  the  purpose  of 
continuing  the  illam.™  There  is,  apparently,  no  limit  of  age.14 

There  seems  also  to  have  been,  or  to  be,  a  custom  that  if  a  Nambudri 
widow  directs  a  person  to  marry  to  raise  up  issue  for  her  illam,  the  status 


p,   686;    Wigram's   "Malabar  Law  11  Mad.  157. 

and  Custom,"  p.  4.  8  As  to  Kambudri  Brahmins  who 

1  Wigram's    "  Malabar    Law    and  follow  the  Marumakkathayam  system, 
Custom,"  p.  4.  see    Subramanyan  v.   Paramaswaran 

2  Rid.  (1887),  11  Mad.  116. 

3  See    Vasudevan   v.   Secretary  of  *  A  family. 
State  (1887),  11  Mad.  157,  at  p.  174.  10  Kinsmen. 

*  See  Vasudevan  v.  Secretory  of  n  Vasudevan  v.  Secretary  of  State 

State  (1887),  11  Mad.  157,  at  p.  182.  (1887),  11  Mad.  157,  at  p.  188, 

"Travancore  Census  of  1891,"  p.  There  is  no  substantial  distinction 

C85.  between  the  power  to  make  a  Kritrima 

6  Wigram's  "  Malabar  Law  and  adoption  (ante,  pp.  157-160)  and  the 

Custom,"  pp.  4,  5.  power  to  appoint  an  heir,  ibid,,  at 

6  Mayne's  "  Hindu  law,"  8th  ed.,  p.  174.    See  also  p.  189. 

p.  274.  12  Keshavan  v.   Vasudevan  (1884), 

7  "Travancore  Census,   1891,"  p.  7  Mad.  297. 

685.     See  Wigram's  "Malabat  Law  1S  See    Vasttdevan  v.  Secretary  of 

and  Custom,",  pp.  13-15,    As  to  the  State  (1887),  11  Mad.  157,  at  p.  189. 

general  law  of  the  Kambudris,  see  *«  Keshavan  v.   Vasudevan 

Vasudevan  v.  Secretary  of  State  (18«7),  7  Mad  297,  at  p,  290. 


CHAP,   III.]  DANCING-GIULS.  163 

of  the  son  in  the  illam  for  which  he  is  begotten,  is  that  of  a  son  obtained  iu 
gift  by  adoption.1 

It  is  unsettled  whether  the  Courts  will  recognize  the  common  practice  Adoption  of 
of  dancing-girls  and  prostitutes  to  adopt  daughters,  but  except  where  JJaSfn  ?*\ri.y 
the  child  has  been  taken  in  such  a  way  as  to  make  her  reception  punishable  amTprosfi-  "* 
by  the  Criminal  law,  it  is  submitted  that  there  is  no  reason  why  the  Courts  tutes« 
should  not  give  effect  to  such  usage.2 

In  cases  of  adoption,  prior  to  the  coming  into  force  of  the  Indian  Penal 
Code,8  the  Courts  in  Madras  recognized  the  custom,4  but  declined  to 
extend  it  by  allowing  a  plurality  of  adoptions.5  It  was  also  held  that  no 
ceremonies  were  necessary,  and  that  mere  recognition  was  sufficient,8 
Apparently  the  adoptive  mother  cannot  adopt  if  she  has  a  daughter.  It 
is  immaterial  whether  she  has  a  son. 7 

In  an  old  case  in  Bengal 8  the  Court  declined  to  recognize  such  adoptions, 
and  in  a  Bombay  case,9  the  report  of  which  does  not  show  when  the  adop- 
tion took  place,  but  where  apparently  it  had  taken  place  before  the  coming 
into  force  of  the  Indian  Penal  Code,  the  Court,  in  declining  to  recognize  the 
adoption,  gave  reasons  which  are  as  applicable  to  cases  before  that  Act 
came  into  force  as  thereafter. 

In  a  later  Bombay  case,  effect  was  given  to  an  adoption  effected  by  a 
dying  prostitute  for  the  purpose  of  providing  for  the  performance  of  her 
funeral  ceremonies,  and  the  inheritance  of  her  property.10 

In  cases  where  a  minor  under  the  age  of  sixteen  years  has  been  sold 
or  otherwise  disposed  of,  or  received  with  intent  that  she  shall  be  employed 
or  used  for  the  purpose  of  prostitution  (and  this  generally  happens  in  the 
cases  of  so-called  adoptions  by  dancing-girls  or  prostitutes),11  the  disposal 
or  reception  of  the  girl  is  punishable  by  the  Penal  Code,12  and  therefore,  as 
being  prohibited  by  law,  no  effect  can  be  given  to  it  by  the  Court.13 


1  Totlakara  Alluttar  Manakal  Nar-  Mad.  dec.  of  1856,  p.  65. 

rain  Nambudripad  v.  Puvally  Manikal  7  Strange's  "  Manual,"  para.  99. 

Trivitoama  Nambudripad,  Mad.  S.  D.  8  Hencowcr  Bye  (Doe  dem)  v.  Hans- 

A.  1855,  p.  125,  referred  to  in  Vasude-  cower  Bye  (1818),  2  Mori.  Dig.  133. 

van  v.  Secretary  of  State  (1887),  11  8  Mathura  Na^k^n  v.  JSsu  Naikin 

Mad.  157,  at  pp.  175,  176.  (1880),  4  Bom.  545,  followed  in  Hira 

2  See   Manjamma   v.   Sheshgirirao  Naikin  v.  JKadha  Naikin  (1912),  37 
(1902),  26  Bom.  491,  at  p.  495;  4  Bom.  116;  14  Bom.  L.  K.  1129.    See 
Bom.  L.  B.  116?.    See  ante,  p.  31.  Glasiti  v.  NanU  Jan  (1893),  20  I.  A. 

«  Act  XLV.  of  1860,  which  came  193,  at  pp.  201,  202 ;  21  Calc.  149, 

into  force  on  the  1st  of  May,  1861.  at  p.  156. 

*  See   Venkatacfattum  v.    Venkata-  10  Manjammav.S7ie^mrao(lQ02)9 
swamy,  Mad.   dec.   of  1856,   p.   65;  26  Bom.  491,  at  p.  495;  4  Bom.  L.  R. 
Venku  v.  Mahalinga  (1888),  11  Mad.  116. 

393 ;     Huttukannu    v.    Paramasami  ll  See    Mathura    Naikin  v.    Esu 

(1888),    12    Mad.    214 ;     CJtalakonda  Naikin  (1880),  4  Bom.  545,  at  p.  570. 

Alasani  v.   CMlakonda  Ratnachalam  ia  Act  XLV.  of  1860,  ss.  372,  373. 

(1864),  2  Mad.  H.  C.  56  ;  Steele,  185,  See  Queen- Empress  v.  JRama^na  (1889), 

186 ;  Strange's  "  Manual,"  paras.  98,  12  Mad.  273. 

99.  1S  Sanjivi  v.  JalajaksM  (1899),  21 

*  Vmfai  v.  Mahalinga  (1888),  11  Mad.  229;  Kamalafohi  v.  Ramasami 

MuUukamu,  v.  Paramo-  CJiM    (1895),    19    Mad.    127  r  see 

(188%  1&  Had.  314.  Manjamma    v.    Bheshgirwao 

v.  V&tkataswawst*  20  Bom.  491 ;  4  Bom,  I*  & 
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Suits  in  which 

adoption  °f 
arises. 


to  ili  spirt  0 

adoption. 
Adoption  by 


In  Venkti  v,  Mahalinga,1  Muttusami  Ayyar,  J.,  said,  "We  may  set 
aside  or  decline  to  enforce  a  contract  or  disposition  which  has  for  its  imme- 
diate object  the  prostitution  of  a  minor  during  her  minority  so  as  to  leave 
her  no  choice  of  married  life  when  she  is  over  sixteen  years.  The  policy 
of  the  Penal  Code,  as  it  seems  to  me,  is  not  to  obliterate  altogether  the  line 
of  distinction  between  the  province  of  ethics  and  that  of  law,  but  to  protect 
the  chastity  of  minors  and  to  assure  to  them  the  freedom  of  choosing  married 
life  when  they  attain  their  age,  whether  they  are  the  natural  or  adopted 
daughters  of  dancing  women,  and  to  leave  otherwise  the  incidents  of  their 
legal  status  as  daughters  untouched,  whether  the  parties  concerned  are 
dancing  women  or  ordinary  Hindus." 

Effect  was  given  to  an  adoption  by  a  prostitute  dancing-girl  in  Nara- 
sanna  v.  Gangu.- 

DISPUTES  AS  TO  ADOPTION. 

A  question  as  to  the  factum  or  validity  of  an  adoption 
would  arise  in  a  suit  or  other  proceeding  in  vhich  the  alleged 
adopted  son  is  asserting  his  title  as  such,  or  in  a  suit  brought 
against  him  for  the  purpose  of  disputing  his  title  as  an  adopted 
son,  or  in  a  suit  to  recover  property  held  by  him  by  virtue  of 
such  alleged  title,  or  in  a  suit  for  the  purpose  of  preventing  him 
from  acting  as  adopted  son.3 

An  alleged  adoption  may  be  disputed  by  any  person  whose 

• 

interests  are  prejudicially  affected  by  it.4 

A  suit  to  declare  the  invalidity  of  an  adoption  by  a  widow 
can  only,  as  a  general  rule,  be  brought  by  the  presumptive 
reversionary  heir,5  Such  a  suit  may  be  brought  by  a  more 
distant  reversioner,  if  those  nearer  in  succession  are  in  collusion 
with  the  widow  or  have  precluded  themselves  from  interfering,6 


*  (1888),  11  Mad.  303,  at  p.  402, 
differed    from    in    Hira    Naikin   v. 
EadU  Naikin  (1912),  37  Bom.  116, 
at  p.  120  j  14  Bom.  L.  B.   1129,  at 
P-  1133. 

a  (1889),  13  Mad.  133. 

8  In  Kalova  v.  Padapa  Valad  £hu- 
javgrav  (1876),  1  Bom.  248,  it  was 
held  that  a  suit  would  lie  to  obtain 
an  injunction  restraining  a  person 
from  performing  the  Skraddh  or 
other  ceremonies  as  an  adopted  son, 
or  assuming  the  status  of  such 
adopted  son. 

*  See   Specific  Belief   Act   (I.    of 
1877),  s.  42,  post,  p.  165;  Ramhshore 
Kedqmatk  v*  Jainarayan  Ramrachpal 
(1913},    40  1  A.  213,  at  p.  221  ;  40 
Calc.966,  at  p.  980  ;  17  a  W.  1ST*  1189, 


at  p.  1194  ;  15  Bom.  L.  B.  867,  at  p. 
875. 

fi  Thaloorain  Sahiba  v.  Mohun  Loll 
(1867),  11  M.  LA.  386,-  7W.  B.  P.  C. 
25.  See  Specific  Belief  Act  (I.  of 
1877),  s.  42,  illus.,  post,  p.  106,  and 
cases,  post,  note  6. 

6  Anund  Koer  (Earn)  v.  Court  of 
Wards  (1880),  8  L  A.  14,  at  pp.  22, 
23  ;  8  Calc.  764,  at  pp.  772,  773  ;  8 
C.  L.  B.  381,  at  pp.  385,  386  ;  fta- 
mabaiv.  Rangrav  (1894),  19  Bom.  614; 
Bhika.fi  Apaji  v.  Jagannaih  Vtthal 
(1873),  10  Bom.  H.  C.  351  ;  Brojo 
Kishoree  Dassee  v.  Sreenath  Bow 
(1868),  9  W,  B.  C.  B.  463;  Tamni 
Charan  GliowdJiry  v,  Saroda  Sundari 
Lasi  (1869),  3  B.  L.  B.  A.  C.  145,  at 
p.  157  \  11  W,  B.  C.  B.  468,  at  p.  470. 


CHAP.   III.]  SUIT.  165 

or  refuse,  without  sufficient  cause,  to  take  stops,1  or  where 
the  next  reversioner  has  only  a  limited  estate,2  but  not 
otherwise.3 

The  nearer  reversioner  would  apparently  be  a  necessary  party  defendant 
to  a  suit  brought  by  a  more  distant  reversioner.4 

In  case  of  an  adoption  by  the  husband  the  widow  or  other  Adoption  i>y 
heir  may  sue,  at  any  rate  after  the  death  of  the  adoptive  father,  father/6 
If  the  parties  are  governed  by  the  Mitakshara  law  the  co- 
parceners may  apparently  sue  at  any  time. 

In  case  of  the  widow,  or  other  limited  heir,3  colluding,  or  being  precluded 
from  interfering,  the  presumptive  reversionary  heir  may  sue,  and  possibly 
in  case  such  presumptive  reversionary  heir  is  also  colluding,  a  more  distant 
reversioner  may  sue. 

Except  in  a  case  where  he  is  estopped  from  so  doing,6  a  suit  seeking  Suit  by 
to  declare  an  alleged  adoption  to  be  invalid  may  be  brought  by  the  person  ad°Pter- 
making  the  adoption*7 

A  declaratory  decree  will  not  be  made  as  of  right.    Sec.  42  Declaratory 
of  the  Specific  Belief  Act » is  as  follows  :—  decro°* 

"  Any  person  entitled  to  any  legal  character,  or  to  any  right  Discretion  of 

,  ,  i « i     i  •  j  i  Court  as  t'o 

as  to  any  property,  may  institute  a  suit  against  any  person  declarations  of 
denying,  or  interested  to  deny,  his  title  to  such  character  Of  status  or  right, 
right,  and  the  Court  may,  in  its  discretion,  make  therein  a 
declaration  that  he  is  so  entitled,  and  the  plaintiff  need  not,  in 
such  suit,  ask  for  any  further  relief. 

"Provided  that  no  Court  shall  make  any  such  declaration  Bar  to  such 
whoro  tho  plaintiff,  being  able  to  seek  further  relief  than  a  more 
declaration  of  title,  omits  to  do  so." 


v.      Hamalak-         6  Such  as  a  daughter. 
ahmamma  (1894),  18  Mad  53.  G  Post,  p.  172. 

2  Of,  AbinasJi  Chandra  Mazumdar         7  As,  for  instance,  whoro  the  adop- 

v,  Harinath  SKdha  (1904),  32  Calc,  tor  has  been  induced  to  adopt  by 

02  ;  90.  W.  N.  25.  misrepresentation   or  coercion   (ante, 

«  See  Anyaba  v.   Daji  (1895),  20  p.  152. 

Bora.   202 ;    Gyanendro  Nath  Roy  v.          8  I.  of  1877,    The  right  to  bring 

Lobongomunjori  DaU  (1882),  11  C.  L.  a  suit  to  declare  an  adoption  to  be 

B,  198.  invalid  independently  of  a  claim  to 

*  gee  Anund  Koer  (Rani)  v.  Court  property  has  been  incidentally  recog- 

of  Wards  (1880),  8  I.  A.  14,  at  p.  23  ;  nized  by  tho  Legislature,  see  Court 

0  Oalo.  764,  at  p.  772  ;    8  C.  L.  B.  Fees  Act  (VII  of  1870,  s.  2,  art.  17, 

381,   at  pp.   385,   386;    Qurulinga-  cl  5)   and  Limitation  Acts  (IX.  of 

mami  v.   Ramalakehmamma  (1894),  1871,  Schcd.  II.,  art.  129;    XV.  of 

18  MadL  53,  at  p.  58;  Ramabai  v.  1877,  Sched.  II.,  art.  118;    IX  of 

ftangrav  (1804),  10  Bom.  014.  1908,  Schcd.  I,  art.  118). 
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Explanation. — A  trustee  of  property  irf  a  person  interested 
to  deny  a  titlu  adverse  to  tho  title  of  some  one  who  is  not  in 
existence,  and  for  whom,  if  in  existence,  he  would  be  a  trustee. 

Illustration. 

A  Hindu  widow  in  possession  of  property  adopts  a  son  to  licr  deceased 
husband*  The  person  presumptively  entitled  to  possession  of  tho  property 
on  her  death  without  a  son  may,  in  a  suit  against  the  adopted  son,  obtain 
a  declaration  that  the  adoption  was  invalid.1 

Suit  to  rioter-        It  is  unsettled  whether,  in  exercise  of  the  discretion  given 
tak?ta*«iopi  to  it  by  the  Specific  Relief  Act,2  the  Court  can  determine  a 
right  to  take  in  adoption  before  the  adoption  has  taken  place. 

The  High  Court  of  Bengal  has  held  in  an  unreported  case  that  a  suit 
will  lie  for  a  declaration  that  a  permission  set  up  by  a  widow  is  false.3 
The  same  Court  decided  in  a  case  under  the  law  before  the  Specific  Belief 
Act  came  into  force  that  such  suit  will  not  lie,4  relying  on  the  decision  of 
the  Judicial  Committee  in  Sree  Narain  Hitter  v.  Kishen  Soondory  Dassee 
(Sr€emutty)9*  but  in  the  last-named  case  the  suit  was  merely  to  set  aside 
certain  deeds  of  gift  and  acceptance  in  adoption,  under  which  the  defendant 
took  no  interest.  It  may  in  many  cases  be  desirable  that  the  question 
should  be  determined  in  order  to  save  the  parties  expense,  to  save  tho  boy 
from  the  peril  of  his  adoption  being  declared  invalid,  and  to  save  the  estate 
from  the  expense  of  maintaining  the  boy  if  the  adoption  be  declared  invalid.6 
On  the  other  hand,  the  boy  would  not  be  generally  bound  by  the  decree, 
as  unless -the  adoption  of  a  particular  boy  were  contemplated,  he  could 
not  be  made  a  party  to  the  suit. 

It  would  be  difficult  to  stretch  the  terms  of  s.  42  of  the  Specific  Belief 
Act  (I.  of  1877)  to  permit  a  suit  of  this  kind  being  successful. 

injunction.  There  seems  to  have  been  no  case  in  which  an  injunction 

has  been  granted  to  restrain  the  performance  of  an  adoption,7 
but  provided  the  application  be  made  in  due  time,  and  there  be 

1  For  an  instance  of  such  declara-  (1856),    Boul.    137;     Pearee    Doyee 
tion  before  the  passing  of  the  Specific  (Mussamut)     v.     Hurbunsee,     Kooer 
Relief  Act,  see  Kotamarti  Sitammayya  (Mu&samut)  (1873),  19  W.  B    C  R 
v.Koiamarti    Vandfarnmam   (1874),  127;     Suludra    CTiowdrayn    (Mwsa- 
7  Mad.  H.  C.  351.  maut)  v.  Goluknafh  CJiowdliry  (1843) 

2  a  42  above.  7  Ben.  Sol.  R.  143  (new  edition,  166)! 
8  Bajyutty  Aom  (Mussummat)  v.         *  (1873)f  L  A   $       yol  UQ .     ' 

OTgofelf  (JfwMwim*),  A.  0.  D.  4  of  B.  L.  R  171.  &  C.  **  nomine,  Nogen- 

1887,  referred  to  in  Sarkar's  «  Law  dro  Chundro  Mitro  v.  £Men  Soonderv 

of  Adoption,"  p.  434.  Dossee  (Sreenwtto),  19  W.  R.  C   R 

*  Rvm  Ba&adoor  Singh  v.   Lucho  133.                                               "      * 

Ooowr  (Jterf.)  (1879),  4  C.  L.  R.  •  See  puf,  pp.  202-204. 

270),    Sea  afco  A^ooomoree  Donee  *  See  Assur  Purskotam  v.  Ratanbai 

,   ^^ocoomar   MulUck  (1888),  13  Bora.  56. 
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no  objection  on  the  merits,  there  seems  no  reason  why  a  Court 
should  not  be  justified  in  issuing  such  injunction.1 

There  is  authority  that  an  interim  injunction  will  not  be  granted  to 
restrain  the  carrying  out  of  an  adoption.8 

The  Courts  will  not  decree  specific  performance  of  an  agree-  Specific  per- 
rnent  to  give  or  take  in  adoption,3   but  the  breach  of  such 
agreement  would  apparently  give  a  right  to  damages.4 

A  decision  as  to  the  factum  or  validity  of  an  adoption  will Kes 
only  bind  the  persons  who  are  parties  to  such  decision  and 
those  claiming  under  them.5 

Thus  a  decision  in  a  probate  proceeding,  upholding  a  will  which  pro- 
hibited adoption  was  held  to  prevent  a  suit  to  uphold  an  adoption,  the  parties 
being  the  same,6  but  where  the  parties  are  different,  the  decision  in  the 
probate  proceeding  does  not  operate  as  res  judicata,,  although  the  question 
of  adoption  may  have  been  incidentally  decided  in  such  proceeding.7 

It  is  unsettled  whether  a  decision  as  to  the  fact,  or  the  validity  of  an 
adoption  in  a  suit  between  the  alleged  adopted  son  and  a  person  who  is, 
during  the  lifetime  of  the  widow,  the  then  immediate  reversioner,  will 
bind  another  person  who  may  succeed  to  the  reversion.8  The  Madras 
High  Court  has  held  that  he  is  bound,9  but  this  is  not  in  accordance  with 
the  views  of  the  other  High  Courts.  See  Venkatarayatm  Pillayv  Subbammcd 
(1915),  42 1.  A.  125 ;  38  Mad.  406 ;  19  C.  W.  N.  461 ;  17  Bom.  L.  R  468. 

When  the  question  is  decided,  after  the  death  of  the  widow,  in  a  suit 
between  the  adopted  son  and  the  person  who  would  in  the  absence  of  the 
adopter  be  entitled  to  the  reversion  after  her  death,  such  decision  would 
bind  all  persons  subsequently  interested  in  the  estate  as  that  person 
represents  the  reversion. 

1  See   Specific   Relief    Act    (I. "  of  tion   was   loft   undecided   in   Brojo- 
1877),  s.  54.  hshoree    Dassee    v.    Sreenath    Bose 

2  See  Assur  PursMam  v.  Rataribai  (1868),    9   W.   R.    0.    R.   463,   and 
(1888),  13  Bom.  56 ;   Atrani  (Ben)  v.  in   Jumoona   Dassya   Chowdhrani  v. 
Deep  Sing  Baria  ThaJcor  (1915),  40  Bamasoonderai    Dassya    Chowdhram 
Bom.  86 ;  17  Bom.  L.  R.  1097.  (1876),  3  I.  A.  72,  at  p.  84 ;  1  Cala 

a  Specific  Relief  Act  (L  of  1877),  289,  at  p.  296 ;  25  W.  R.  0.  R.  235, 

s.  216.  at  p.  239.  The  fact  that  a  previous 

*  See  Sree  Narain  Hitter  v.  Kislien  suit  by  a  reversioner  has  been  unsuc- 

Soondoree  Dossee  (1873),  I.  A.  Sup.  cessful  may  be  a  reason  for  refusing 

Vol.  149,  at  p.  160 ;  11  B.  L.  R.  171,  a  mere  declaratory  decree  (see  ante, 

at  p.  188.  PP*  165, 166)  at  the  suit  of  another  re- 

5  See  Civil  Procedure  Code  (Act  V.  versioner.    The  idea  that  a  decision  in 
of  1908),  s.  11.  a  question  of  adoption  had  the  effect 

6  Brendon  v.    Sundarabai    (1913),  of  a  judgment  in  rem  was  disposed 
38  Bom.  272  ;  16  Bom.  L.  R.  161.  of  in  Kanfya  Latt  v.  Eadha  Churn 

v  Dulhin  Oenda  v.  Harnandan  Pra-  (1867),  B.  L.  R.  F,  B.  R.  662 ;  7  W. 

shad  Singh  (1916),  P.  C.  20  C.  W.  N.  R.  0.  R.  338.    The  matter  is  now 

617.  dealt  with  by  the  Evidence  Act  (I.  of 

8*See  Bhagwanta  v.  Sulchi  (1899),  1872),  s,  43. 

22  AIL  33;  Ohhiddu  Singh  v.  Durga  9  Chiruvolu  Punnammav.  Chiwvolu 

Dai  (1900),  22  All  382.    This  ques-  Perrazu  (1906),  29  Mad.  390. 
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A  decision  in  a  litigation  which  has  been  lond  fide  instituted  and  con- 
ducted between  the  alleged  adopted  son  and  the  widow  in  whom  the 
property  was  vested  would,  in  the  case  where  the  adoption  was  alleged 
to  be  made  by  the  widow's  husband,  bind  the  reversioners.  Probably  it 
would  also  have  the  same  effect  where  the  adoption  is  said  to  have  been 
made  by  the  widow,1  but  she  denies  it. 

A  decision  against  one  person  claiming  to  be  an  adopted  son  would 
not  bind  another  person  claiming  under  another  act  of  adoption  3 

Under  the  Specific  Belief  Act,3  a  declaration  is  only  binding  on  the 
parties  to  the  suit,  persons  claiming  through  them  respectively,  and  where 
any  of  the  parties  are  trustees,  on  the  persons  for  whom,  if  in  existence  at 
the  date  of  the  declaration,  such  parties  would  be  trustees.  As  these 
expressions  do  not  include  the  case  of  a  subsequent  reversioner,  it  seems 
clear  that  a  declaration,  or  the  refusal  to  grant  one,  in  a  suit  by  one  rever- 
sioner does  not  bind  another  reversioner. 

On  the  death  of  a  presumptive  reversioner  during  the  pendency  of  a 
,  suit  or  appeal  by  him  to  declare  an  adoption  invalid,  the  right  of  suit  or 
appeal  devolves  upon  a  surviving  reversioner.4 

Limitation  of        A  suit  "  to  obtain  a  declaration  that  an  alleged  adoption 

suit  to  declare  ....  -  ,  or 

adoption  is  invalid,  or  never,  in  fact,  took  place,"  must  be  brought 
\vithin  "  six  years  "  from  the  time  "  when  the  alleged  adoption 
becomes  known  to  the  plaintiff."  5 

This  provision  is  confined  to  declaratory  suits,  and  does  not, 
it  is  submitted,  alter  the  limitation  for  suits  for  possession  of 
property.6 

There  is  a  conflict  of  authority  as  to  whether  the  effect  of  this  pro- 
vision is  to  bar  suits  for  possession  of  property  against  a  person  holding 
under  an  alleged  adoption  which  are  brought  more  than  six  years  after 
the  alleged  adoption  becomes  known  to  the  plaintiff,  or  whether  it  is  confined 

1  Sec  Katama  Natchiar  v.  Rajah  of     plaintiff  derives  his  right  to  sue,"  s.  3. 
Shivagunga  (1864),  9  M.  I.  A.  543,  afc     Ayyadon  Pillai  v.  Sofat  Ammal  (1901), 
p.  608;  2  W.  R.  P.  C.  31,  at  p.  37.     24  Mad.  405. 

This  was  the  view  of  the  majority  of  6  Tirbhuwan  Bahadur  Singh  (Tha- 

the  Court  in  Risal  Singh  v.  Balwant  lew)  v.  Bameshar  Baksh  Singh  (Raja) 

Singh  (1915),  37  All.  490.  (1900),  33  I.  A.  156  ;  28  All.  727 ;  10 

2  See  Anundmoyee  Chowdhoorayan  C.  W.  N.  1065 ;  8  Bom.  L.  R.  722 ; 
(Mussumauth)  v.  Sheet  Chunder  Roy  Muhammad  V 'mar  Khan  v.  Muhammad 
(1862),  9  M   I.  A.  291,  at  p.  306;  2  Niaz-ud-din  Khan  (1911),  39  I.  A  19- 
W.  R.  P.   C.   19,  at  p.  21 ;  Marsh,  16  C.  W.  N.  458 ;  14  Bom.  L.  R.  182  '• 
455,  at  p.  460.  Velaga    Mangamma    v.    Bandlamudi 

3  I.  of  1877,  s.  43.  Veeruyya   (1907),  30  Mad.  308.     See 
*  Vetikatamrayam,  Pilkty  v.  Sub-     Chunm   Lai  v.   Setaram   (1911)    34 

bammal  (1915),  42  L  A.  125;  38  Mad.  AIL  8.    Limitation  would  run  from 

406 ;  19  a  W.  KT.  641 ;  17  Bom.  L.  the  death  of  the  widow  who  purports 

&  46&  to   adopt,   see   Bhagioat  Pershad  v. 

5  Act  IX.  of  1908,  Sched,  L,  art.  Murari  Lall  (1910),  15  0.  W.  N.  524, 

118.    ««3PWntia'  includes  also  any  post,  p.  500. 
person   from   or   through   whom   a 
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to  cases  where  a  declaration  only  can  bo  obtained,  and  there  is  no  present 
right  to  substantive  relief.1 

The  Madras2  and  Bombay3  High  Courts  held  that  it  has  the 
former  effect,  but  in  Calcutta*  and  Allahabad5  a  contrary  view 
has  been  expressed.  .  . 

The  Madras  decision  was  based  upon  two  judgments  of  the  Judicial 
Committee G  with  reference  to  the  construction  of  Act  129  of  the  -nd 
Schedule  of  an  earlier  Limitation  Act  (IX.  of  1871).  That  article  provided 
a  limitation  for  suits  to  tk  set  aside  an  adoption,"  and  was  held  to  be  equally 
applicable  to  suits  seeking  a  mere  declaration  that  the  adoption  was  invalid, 
and  to  suits  which  sought  the  possession  of  property  held  under  colour  of 
an  alleged  adoption.  Although  the  phraseology  of  that  article  differs  from 
that  of  the  article  now  in  force,  which  in  terms  contemplates  only  a  declara- 
tory suit,'  there  are  observations  of  the  Judicial  Committee  winch  were 
held  to  be  equally  applicable  to  the  present  law.8  This  rule  of  limitation 
had  no  application  to  a  case  where  the  proceeding  or  document  is  on  its 
face  no  obstacle  to  the  title  of  the  heir,  as,  for  instance,  where  a  woman 
adopts  to  herself  and  not  to  her  husband.8 

The  Madras  High  Court  ™  now  takes  a  different  view  having  regard  to 
the  decision  of  the  Judicial  Committee  in  the  case  of  TirWmwan  Bahadur 


1  As  where  the  widow  is  alive, 
and  the  reversioner  seeks  to  have  it 
declared  that  the  adoption  made  by 
her  is  not  valid.  See  Specific  Relief 
Act  (I.  of  1877),  s.  42,  ante,  pp.  165, 
1 66.  This  question  was  raised,  but  not 
determined,  in  Luchmun  Lai  Chow- 
dhry  v.  Kanhya  Lai  Mowar  (1894), 
22  I.  A.  51 ;  22  Calc.  609. 

8  Parvathi  Ammal  v.  Saminatha 
GuruJcal  (1896),  20  Mad.  40.  Cf. 
Ratnamasari  v.  Akilandammal  (1902), 
26  Mad.  291. 

*  Shrinivas  Sarjerav  v.  Balwant 
VenJcatesh  (1913),  37  Bom.  513 ;  15 
Bom.  L.  R.  533  ;  Shrinivas  Murar  v. 
Hanmant  Chavdo  Deshapande  (1899), 
24  Bom.  260,  overruling  HarilalPranlal 
v,  Bai  Rewa  (1895),  21  Bom.  376 ; 
Fannyamma  v.  Manjaya  Hebbar 
(1895),  21  Bom.  159,  and  Padajirav 
v.  Ramrav  (1888),  13  Bom.  160, 
which  last  case  was  decided  under 
Art.  119  of  the  Schedule  (post,  p.^ 
170)  •  Ramcliandra  Vinayak  Kullarni 
v.  Narayan  Baba3i  (1903),  27  Bom. 
614;  Baiot  Naran  v.  Barot  Jesang 
(1900),  25  Bom.  26. 

*  Ram  Chandra  Mukerje&  v.  Manpt 
Singh  (1899),  27  Calc.  242,  at  pp. 
253-255 ;  4  C.  W.  N.  405,  at  pp.  411- 
413 ;  ParWu  Lai  (Lola)  v.  Mylne 
(1887),  14  Calc.  401;  Baikania 


Chandra  Roy  Chowdhury  v.  Kali  Cha- 
ran  Roy  Clwwdhury  (1904),  9  C.  W. 
N.  222.  Cf.  fagannath  Prasad  Gupta 
v.  JEwnftf  Singh  (1897),  25  Calc.  354. 

*  Lali  v.  Murlidhar  (1901),  24  All. 
195;  Natthu  Singh  v.  OuUb  Singh 
(1895),  17  AIL  167;  Basdeo  v.  Oopal 
(1886),  8  All.  644;  Oanga  Sahai  v. 
Lekhraj  Singh  (1886),  9  All.  253,  at 
pp  267-269.  Contrd  Inda  v.  Jchan- 
gira,  All.  Weekly  Notes,  1890,  p. 
24L 

6  Jagadamba  Ghovxlhrani  v.  Dal"- 
Una  Mohun  (1886),  13  I.  A.  84;  13 
Calc.  308 ;  Mohesh  Narain  Moonshee 
v.  Taruck  Nath  Moitra  (1892),  20  I. 
A.  30  ;  20  Calc.  487. 

7  Cf.  Art.  119,  which  also  speaks 
of  a  suit  for  a  declaration,  but  ap- 
parently    contemplates     substantive 
relief  on  the  ground  of  the  plaintiff's 
rights  being  interfered  with. 

*  Jagadamba  Chowdhram  v.  Dakhina 
Mohun  (1886),  13  I.  A.  84,  at  p.  95; 
13  Calc.  308,  at  pp.  320,  321. 

9  Raj  Bahadoor  Singh  v.  AcJuunbit 
Lai  (1879),  6  I.  A.  110 ;  6  C.  L.  R. 
12  ;  Luchmun  Lai  Chowdhry  v.  Kan- 
hya  Lai  Mowar  (1894),  22  I.  A.  15 ; 
22  Calc.  609.  „ 

10  Velaga,  Maiigamma  v.   Bamta- 
Veerawa  (1907),  30  Mad.  108. 
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[CHAP.  in. 


Adverse 
possession. 


Singh  (TMkw)  v.  Eameshar  BaJcsh  Singh  (Raja),1  but  the  Bombay  High 
Court  maintains  its  original  view.2 

If  the  right  of  the  nearest  reversioner  for  the  time  being  to  contest  an 
adoption  by  the  widow  is  allowed  to  become  barred  by  limitation  as  against 
him,  this  will  not  bar  the  similar  rights  of  the  subsequent  reversioners,3 

Tho  right  to  bring  such  suit  would  bo  barred  where  the 
person  claiming  under  an  alleged  adoption  has  held  the  property 
for  more  than  twelve  years  adversely  to  the  widow  of  his 
adoptive  father4  or  to  the  plaintiff. 

Limitation  of  A  suit  "  to  obtain  a  declaration  that  an  adoption  is  valid  " 
adoption60  ar°  must  be  brought  within  "  six  years  "  from  the  time  "  when  the 
vulld*  rights  of  the  adopted  son,  as  such,5  are  interfered  with."  6 

It  has  been  held  by  the  High  Court's  of  Bengal 7  and  the  North- West 
Provinces  8  that  this  article  does  not  prevent  a  suit  for  possession  by  a 
person  claiming  as  an  adopted  son,  even  though  it  be  brought  more  than 
six  years  after  his  rights  have  been  interfered  with.  This  view  is,  it  is 
submitted,  correct.9  A  different  view  has  been  accepted  in  Bombay.10 
In  Madras  the  High  Court  has  differed  on  this  question.11  The  section 
clearly  does  not  bar  a  suit  in  which  the  plaintiff  claims  to  succeed  inde- 
pendently of  the  alleged  adoption.12 

Where  time  has  begun  to  run  before  the  adoption  as  in  the  case  of  the 
widow  being  dispossessed,  the  adopted  son  may  be  barred  by  adverse 
possession,13  but  in  a  suit  claiming  property  alienated  by  the  widow  before 
the  adoption,  time  does  not  begin  to  run  before  the  adoption.14 

Election.  Where  a  person,  entitled  to  dispute  an  adoption,  is  bene- 

fited in  the  same  character  by  a  will,  or  other  disposition  of 


Adverse 
possession. 


1  (1906),  33  I.  A.  156;  28  All  727; 
10  a  W.  JST.  1065 ;  8  Bom.  L.  R.  722. 

2  Shrinivas    Sarjerav    v.  Balwant 
Venkatesh  (1913),  37  Bom.  513 ;   15 
Bom.  L.  R.  583. 

3  Bhagwanta  v.  SukU  (1899),  22 
All.  33.    Of.  Abinash  Chandra  Ma* 
zumdar  v.  Harinath  Shaha  (1904),  32 
Calc.  62 ;~9  C.  W.  JST.  25.    See  ante, 
p.  168. 

*  Act  IX.  of  1908,  Sched   L,  art. 
144;  Ghandarap  Singh  v.   Lachman 
S^M  1888),  10  All.  485. 

5  See  Qangabai  v.  Tardhai  (1902), 
26  Bom.  720. 

6  Act  IX  of  1908,  Sched.  L,  art. 
119. 

7  Jagamath     Prasad     Gupta     v. 
Runjti  8i<ngh  (1897),  25  Calc.  354. 

*  £o&   v.    MwUMwr    (1901),    24 
All.  195;   (&  a   on,  appeal  (1901) 


33  I.  A.  97  ;  28  All.  488  ;  10  C.  W.  N. 
130 ;  8  Bom.  L.  R.  402) ;  CJiandaniav. 
Saligram  (1903),  26  All.  40. 

9  See  ante,  pp.  168,  169. 

10  See  SJinnwas  Murar  v.  Hanmant 
Chavdo  Deshapande  (1899),  24  Bom. 
260,  differing  from  Padctjirav  v.  Ram- 
rav  (1888),  13  Bom.  160;  Laxmana 
v.  Mamappa  (1907),  32  Bom.  7;   9 
Bom.  L.  R.  1054 ;  Shnnivas  Sarjerav 
v.  Balwant  Vtnkatesh  (1915),  37  Bom. 
513 ;  15  Bom.  L  R.  583. 

11  Ratnamasari    v.    AMlandammal 
(1902),  26  Mad.  291. 

12  See  Gangabai  v.  Tarahai  (1902), 
26  Bom.  720. 

13  Oobind  Chandra  Sarma  Mazoom- 
dar   v.    Anand  Mohan  Sarma   Ma- 
zoomdar  (1869),  2  B.  L.  R.  A.  C.  313. 

14  Mora  Narayan  Joshi  v.  Balaji 
Raghunatb  (1894),  19  Bom.  809. 
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property,  which  benefits  the  person  adopted,  he  must  elect 
whether  to  take  under  the  will,  or  other  disposition,  or  against  it. 

"A  principle  not  peculiar  to  English  law,  but  common  to  all  law, 
which  is  based  on  the  rules  of  justice,  namely  .  .  .  that  a  party  shall  not, 
at  the  same  time,  affirm  and  disaffirm  the  same  transaction — affirm  it 
as  far  as  it  is  for  his  benefit,  and  disaffirm  it  as  far  as  it  is  to  his  prejudice."  x 

A  person,  whose  title  depends  upon  an  adoption,  must,  in  Burden  of 
a  contest  between  him  and  the  person  who  would  succeed  in  pr°° ' 
the  absence  of  such  adoption,  prove  the  fact  of  the  adoption,2 
the  performance  of  the  ceremonies 3  (if  any)  which  may  be 
necessary,4  and  such  facts  as  are  necessary  to  establish  its 
validity.5    If  the  adoption  was  by  a  widow,  who  could  not 
adopt  without  permission,  he  must  prove  the  fact  of  such 
permission  having  been  given,0 

The  burden  of  proving  the  adoption  is  on  the  person  alleging 


1  Rungama  v.  Atchama  (1846),  4 
M.  I.  A.  1,  at  p.  103  ;  7  W.  E.  (P.  C.), 
57,  at  p.  62.    Sec  Act  X.  of  1865, 
ss.  167-177,  applied  to  certain  Hindu 
wills  by  Act  XXL  of  1870,  s.  2. 

2  Soo  Indian  Evidence  Act  (I.  of 
1872),  ss.   101-103 ;  Sootroogun  Suk- 
pulty  v.  Sdbitra  Dye  (1834),  2  Knapp, 
287 ;  6  W.  E.   P.   C.   109 ;  Chowdry 
Pudum  Singh  v.   Koer  Oodey  Singh 
(1869),  12  M.  I.  A.  350,  at  pp.  356, 
357 ;  2  B.  L.  E.  (P.  C.),  101,  at  p. 
104 ;  12  W.  E.  P.  C.  1,  at  pp.  2,  3 ; 
Jwhori  Lai  v,  Chunni  Lai  (1908),  36 
I.  A.  9 ;  31  All.  116 ;  13  C    W.  N. 
370;    11    Bom.    L.    E.     196;    Lai 
Kunwar  (Musammat)  v.  Ghiranji  Lai 
(1909),  37  L  A.  1 ;  14  C.  W.  N.  285 ; 
12  Bom.  L.  E.  244 ;  Ramprotab  Misser 
v.  Mhilak  Mmer  (1878),  3  0.  L.  E. 
170,  at  p.   174 ;  ttur  Dyal  Nag  v. 
Roy    KrisUo    Bhoomick    (1875),    24 
W.   E.   0.    E.    107 ;  Tarini  Charan 
Chowdhry   v.    Saroda   Sundari  Dasi 
(1869),  3  B.  L.  E.  (A.  C.)  145,  at 
pp.  158,  159,  11  W.  E.  C.  E.  468,  at 
p.   474 ;    liwsessw    Chuckcrbutty  v. 
Jto  Joy  Mojoomdar  (1865),  2  W.  E, 
0.  E.  326,  at  p.  328 ;  Roopmonjooree 
Chowdranec  v.  Ramlall  S^rcar  (1864), 
1  W*  E,  C.  E.  145,  at  p,  147 ;  Ken- 
chawa  v.  Ningupa  (1867),  10  Bom, 
H.  0,  265,  note. 

8  Qmraoflingh  (Thakoor)  v,  Mritab 


Koonwer  (Thalcooranee)  (1868),  3  Agra, 
103A. 

4  See  ante,  pp.  149,  153-155. 

5  Oomrao  Singh  (Thakoor)  v.  Meh- 
tal    Koonwer    (ThaJcoorante)    (1868), 
3  Agra,  103A.    In  Mango  Balaji  v. 
MvMeyppa  (1898),  23  Bom.  296,  at 
p.  303,  it  was  held  that  the  person 
setting  up  an  adoption  was  required 
to  establish  the  death  of  tho  natural 
son  of  his  adoptive  father  at  the  timo 
of  the  adoption. 

0  Chowdry  Pudum  Singh  v.  Kocr 
Oodey  Singh  (l'869),  12  M.  I.  A. 
350,  at  p.  356 ;  2  B  L.  E.  (P.  C.) 
101,  at  p.  104  ;  12  W.  E.  (P,  C.),  1, 
at  pp.  2,  3 ;  liar  ShanJcar  Pariah 
Singh  v.  Lai  Raghuraj  Singh  (1907), 
34  I.  A.  125 ;  29  All.  519;  11  C.  W.  N. 
841 ;  Kishori  Lai  v.  Chunni  Lai 
(1908),  36  L  A.  9 ;  31  AIL  116 ;  13 
C.  W.  N.  370;  11  Bom.  L.  E.  196; 
Hur  Dyal  Nag  v.  Roy  Krixhto  Bhooimck 
(1875),  24  W.  E.  C.  E.  107  ;  Tanni 
Cliaran  Chowdhry  v.  Saroda  Sundari 
Dasi  (1869),  3  B.  L.  E.  (A.  C.)  145, 
at  pp.  158,  159 ;  11  W.  E.  C.  E.  468, 
at  p.  474 ;  Kripa  Moyee.  Delia  v. 
Qoluck  Chunder  Roy  (1865),  4  W-  E. 
0.  E,  78 ;  Roopmonjooree  Chowdrance 
v.  Ramlall  Sircar  (1864),  1  W. 
E.  C.  E.  145,  at  p.  147;  Oomrao 
Singh  (Thakoor)  v.  Mehtab  Koonwer 
(Thalcooranw)  (1868),  3  Agra,  103A. 
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it,  in  tlio  unusual  ease  of  tho  adoption  being  denied  by  the 
person  alleged  to  be  adopted.1 

Where  the  plaintiff  claims  property  as  heir,  and  is  unable  to  establish 
his  relationship,  it  is  unnecessary  for  the  defendant  to  prove  his  adoption.2 

In  certain  summary  proceedings  a  de  facto  adoption  might  be  acted  upon 
until  set  aside  in  a  properly  constituted  suit.3 

Where  the  fact  of  the  adoption , Vas  admitted,  and  it  was  alleged  that 
the  natural  father  had  lost  his  right  to  give  in  adoption,  it  was  held  tho 
burden  of  proving  such  loss  is  upon  the  persons  alleging  it.4 

There  is  authority  that  in  a  suit  which  merely  seeks  to  declare 
an  alleged  adoption  to  be  invalid  the  burden  of  proof  is  upon 
the  person  seeking  to  obtain  such  declaration,5  but  there  is  also 
authority  to  the  contrary.6  It  Is  submitted  that  the  latter  view  is 
correct. 

Estoppel,  A  person,  who  is  otherwise  entitled  to  dispute  an  adoption, 

may  be  estopped  from  disputing  it,  although  the  same  adoption 
may  be»  liable  to  be  disputed  by  other  persons  who  are  not  so 
estopped.  Estoppel  operates  merely  as  a  personal  disqualifi- 
cation, and  does  not  otherwise  affect  the  validity  of  the 
adoption.7 

Evidence  Act,       The  Indian  Evidence  Act,*  s.  115,  enacted  as  follows  : — 
s* 115'  "  Where  one  person  has,  by  his  declaration,  act,  or  omission, 

intentionally  caused  or  permitted  another  person  to  believe  a 
thing  to  be  true,  and  to  act  upon  such  belief,9  neither  he  nor  his 
representative10  shall  be  allowed,  in  any  suit  or  proceeding 
between  himself  and  such  person  or  his  representative,  to  deny 
tho  truth  of  that  thing." 

1  Chandra  Kunwar  (Rani)  v.  Nar-  (1908),  30  All.   197 ;  Brojo  Ki&Jioree 
prtl  Singh  (Ohaitdkri)  (1906),  34  I.  A.  Dassee   v.    Sreenath   Bose   (1868),   9 
27;  29  All.  184;  11  C.  W   N.  321 ;  W.  R.  C.  B.  463,  at  p.  467;  Gooroo 
Ear  Shankar  Partab  SingJi  v.    Lai  Prosunno  Singli  v.  Nil  Madhub  Singh 
Raglmraj  Singh  (1907),  34  I  A.  125;  (1873),  21  W.  B.  C  B.  84.    See  ante, 
2D  All   519;  H  0    W   N   841.  pp.  165,  166. 

2  Kalilislwe  Dvii  Gupta  Mozoom*  6  Rajagopala  Reddy  v.  Nattu  Go- 
dar  v.   Bhusan   Chunder  (1890),    18  vinda  Reddy  (1910),  34  Mad  329. 
Gale  201.  7  See    Parvatibayamma   v.    Rama- 

3  See  Nunkoo  Singh  v.  Purm  Dhun  knshna  Rau  (1894),  18  Mad.  145,  at 
Stngh  (1869),  12  W.  E.  0.  B,  356,  p.  146 

which  was  a  case  under  the  Certifi-  8  Act  I.  of  1872. 

cato    Act    (XXVII.    of    1860).    See  9  Yashvant  Puttu  Shenvi  v.  Rod- 

Ramprotab  Misser  v.  AbMak  Misser  habai  (1889),  14  Bom.  312. 

(1878),  3  C.  L.  E.  170,  at  p.  173.  10  This    would    not    include    an 

*  Kuwm   Kumari  Roy   v.    Satya  auction  purchaser  at  a  sale  of  pro- 

Ranfan  DQ&  (1903),   30  Calc.    999;  perty   belonging   to   tho   person  cs- 

7  C.  W.  3ST.  784.  topped  :  Parbhu  Lai  (Lola)  v.  Mylne 

6  Atfarfi1  Knnmr  ?.  Rup  CTiand  (1887),  14  Calc.  401. 
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For  instance,  a  widow  representing  to  the  natural  i'ather  that  she  had 
a  power  to  adopt,  and  thereby  inducing  him  to  give  his  son  in  adoption, 
would  be  estopped  from  thereafter  denying  the  power.1 

Allowing  the  thread  ceremony  and  marriage  to  be  performed  in  the 
adoptive  family,  and  otherwise  allowing  the  youth  to  act  as  an  adopted 
son,  would  amount  to  an  estoppel.3 

Active  participation  in  the  adoption  may  also  operate  as  ap.  estoppel.3 

A  person  may  be  so  estopped,  although  he  was  acting  in.  good  faith,  Good  faith. 
or  without  a  full  knowledge  of  the  circumstances,  or  was  under  a  mistake 
or  misapprehension.4 

The  person  taking  in  adoption  would  generally,  in  the  absence  of  fraud 
or  coercion,  be  estopped  from  denying  the  adoption,5  but  where  there  has 
been  no  mis-statement,6  or  conduct  equivalent  thereto,  or  where  the  mis- 
statement  has  not  been  acted  upon,7  there  can  be  no  estoppel. 

A  person  is  not  estopped  from  denying  an  adoption  merely  because 
he  had  previously  secured  succession  to  properties  by  setting  up  that 
adoption,  when  it  appears  that  his  claim  as  adopted  son  was  not  opposed 
by  the  person  as  against  whom  he  is  said  to  be  estopped.8 

The  acts  of  a  Hindu  female,  who  "  is  acting  without  the  guidance  of 
a  disinterested  adviser,  cannot  prejudice  her."  ° 

The  misrepresentation  to  operate  as  an  estoppel  must  apparently  be  Matters  of  law, 
of  a  matter  of  fact.    An  erroneous  expression  of  opinion  that  an  adoption 
was  valid  in  law  could  not  apparently  lead  to  an  estoppel,  nor  could  a 
person  be  estopped  from  asserting  the  state  of  the  law.10 


1  Kannammal  v.   Virasami  (1892), 
15  Mad.  486;  Dharam  Kunwar  (Rani) 
v.  Balwant  Singh  (1912),  39 1.  A.  142 ; 
34  All.  398 ;  16  C.  W.  N.  675 ;  14  Bom. 
Iu  R.  485. 

2  Santappayya     v.     Rangappayya 
(1894),  18  Mad.  397  ;  Dharam  Kunwar 
(Ram)  v.  Balwant  Singh  (1912),  39  I. 
A.  142 ;  34  All.  398 ;  16  0.  W.  N. 
675 ;  14  Bom.  L.  R.  485 ;  S.  C.  m 
Court  below  (1908),  30  All  549. 

3  Sadashiv  Moreshvar  Ohate  v.  Hari 
MoreshvarGTiate^Wty,  11  Bom.  H.  C. 
190 ;   Vyas  Chimanlal  v.  Vyas  Ram- 
cliandra  (1899),  24  Bom.  473,  at  p. 
481 ;  2  Bom.  L.  R.  163 ;  Ohintu  v. 
Dhondu,  11  Bom.  H.  C.  192,  note. 

4  Sarat    Chund&r    Dey    v.    Oopal 
Ohunder  Laha  (1892),  19  I.  A.  203, 
at  p.  215;  20  Calc.  296,  at  p.  310, 
overruling  Qanga  Sahai  v.  H ira  Singh 
(1880),  2  All.  809,  and  Vishnu  Nam- 
ludri   (Eranjoli  Illath)   v.    Krishnan 
Nambudri  (Eranjoh  Illath)  (1883),  7 
Mad.  3, 

5  Soo   Dharam  Kunwar  (Rani)  v. 
Balwant  Singh  (1912),  39  I.  A.  142  ; 
JM  All.  398 ;  16  0.  W.  N.   675 ;  14 
Bom.  L.  R.  485 ;  Ravji  Vinayakrav 
Jagannath  Bbanltwrsett  v.  Lakshmibai 


(1887),  11  Bom.  381,  at  p.  396; 
Sukhbasi  Lai  v.  Ouman  Singh  (1879), 
2  All.  366 ;  Chzntu  v.  Dhondu  (1873), 
11  Bom.  H.  C.  p.  192,  note;  Ohitlco 
Raghunath  Rajadiksh  v.  Janak^  (1874), 
11  Bom  H.  C.  199 

6  See  SurendrakesJiav  Roy  v.  Door- 
gasundari   Dassee   (1892),    19   I.    A. 
108,  at  p.  128 ;  19  Calc.  513,  at  p. 
532  ;  Tayammaul  v.  Sashachalla  Nai* 
tor  (1805),  10  M.  I.  A.  429,  at  pp. 
433,  434. 

7  See  Kuverji  v.  Balai  (1890),  19 
Bom.   374;  Parvatibayamma  v.   R(t- 
malcrishna  Rau  (1894),  18  Mad.  145, 
at  p.  149. 

8  Har   Shankar   Partab   Singh   v. 
Lai  Raghuraj  Singh  (1907),  34  I.  A. 
125 ;  29  All.  519 ;  11  C.  W.  N.  841. 

s  Tayammaul  v.  Sashachalla  Natker 
(1865),  10  M.  I.  A.  429,  at  p.  433. 
See  ante,  p.  152,  note  10. 

10  See  Gopee  Lall  v.  Chundraolce. 
Buhoojee  (Mussamat  Sree)  (1872),  I. 
A.  Sup.  Vol.  131,  at  p.  133;  11  B. 
L.  R.  391,  at  p.  395 ;  19  W.  R.  C.  R. 
12,  at  p.  13  ;  Kuverji  v.  Balai  (1890), 
19  Bom.  374,  at  pp.  390,  391.  Soo 
Rajnarain  Bose  v.  Universal  Life 
Assurance  Company  (1881),  7  Calc.  594. 
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In  Parmtibayamma  v.  RamakrisJina  JRau,1  it  was  laid  down  on  the 
authority  of  Gopalayyan  v.  Raghupatiayyan?  that  "  the  claimant  has  to 
show  that  by  a  course  of  conduct  long  continued  on  the  part  of  the  family 
which  has  purported  to  affiliate  him,  his  situation  in  his  original  family 
has  been  altered  so  that  it  would  be  impossible  to  restore  him  to  it."  This 
limitation  to  the  doctrine  of  estoppel  is  not,  it  is  submitted,  justified  by 
the  terms  of  "sec.  115  of  the  Evidence  Act.  There  seems  to  have  been  no 
estoppel  in  that  case,  as  the  representation,  if  made,  was  neither  believed 
nor  acted  upon. 

Acquiescence,  Mere  acquiescence,  even  presence  at  the  adoption,  does  not  create  an 
estoppel,3  and  cannot  alter  rights  unless  the  acquiescence  extends  to  the 
period  provided  by  the  law  of  limitation.4 

Mode  of  proof.  The  fact  of  the  adoption,  and  of  the  power  (if  any),  and  of 
the  circumstances  necessary  to  establish  the  validity  of  the 
adoption,  must  be  proved  in  the  same  way  as  any  other  fact. 
There  are  no  special  rules  of  evidence  applicable. 

The  Court  must  carefully  and  strictly  examine  the  evidence  as  to  the 
completion  of  the  act  of  adoption,  and  as  to  the  facts  which  are  necessary 
to  validate  it.5 

Acquiescence  by  the  person  entitled  to  dispute  an  adoption,  or  by 
other  members  of  the  family,  is  some  evidence  of  the  fact  of  the  adoption. 
Its  value  as  such  must  depend  upon  the  circumstances.  Where  it  has 
arisen  from  an  imperfect  knowledge  of  the  facts  it  can  be  of  no  value.0 

A  statement  as  to  the  existence  of  the  power  by  the  person  alleged  to 
have  given  it  is  evidence  in  support  of  it.7 

As  to  statements  by  a  person  who  is  dead,  or  who  cannot  bo  found, 
or  who  has  become  incapable  of  giving  evidence,  or  whose  attendance 
cannot  be  procured  without  an  amount  of  delay  or  expense  which,  under 
the  circumstances  of  the  case,  appears  to  the  Court  unreasonable,  when 
these  statements  relate  to  the  existence  of  relationship  by  adoption,  see 
the  Indian  Evidence  Act  I.  of  1872,  sec.  32  (5),  (6). 

1  (1894),  18  Mad.  145,  at  p.  148  823 ;    Kenchawa  v.  Ningupa  (1867), 
(see  also  pp.  151,  152).  10  Bom.  H.  C.  265,  note.    See  Hoop- 

2  (1873),  7  Mad.  H.  C.  250.  monjooree     Chowdranee     v.     Bamlatt 

3  Qurulvngawoami    v.    JRamalaksh-  Sircar  (1864),  1  W.  R.  0.  R.  145; 
mamma  (1894)  ,•  18  Mad.  53,  at  p.  60  ;  Sootroogun  Sutputhy  v.  SaMra  Dye 
Papammav.  Appa  Bau  (1833),  16  Mad.  (1835),  2  Knapp,  287  ;  5  W.  R.  P.  C. 
384,  afe  p.  391 ;  Vaithihngctm  Mudali  109 ;  Huradhun   Mookurfta   v.    Mu- 
v.  Murugaian  (1912),  37  Mad.  529. '  thoranath  Mookuijia  (1849),  4  M.  I. 

*  Sec  Uda  Begam  v.  Imam-nd-dm  A.  414,  at  p.  425 ;  7  W.  R.  P.  C.  71 ; 

(1875),    1    All.    82;   Tanicb  Chunder  Biwokar    v.    Chandanlal    (1916),   44 

BhuttacMrjce      v.      Hu?ro      Sunfair  Calc,  201 ;  21  C.  W.  N.  314 ;  18  Bom. 

Sandyal  (1874),  22  W.  R.  C.  R  267  j  L.  R.  992. 

Aajan   v.    Basuva    Chttti    (1865),    2  6  See  Rungama  v.  Atchama  (1846), 

Mad.  H   C.  428 ;  Ra,tn  £<nt  v.  Raja  4  M,  I.  A.  1,  at  p.  103  ;  7  W.  R.  P.  C. 

$<M  (1864),  2  Mad.  H.  C.  114 ;  Pe&da-  57,  at  p.  62.    Seo  Act  I.  of  1872,  s.  50. 

mutfadaty  v.  JV.  Timma,  Rcddy  (1S64),  7  Indian  Evidence  Act  (I.  of  1872), 

2  Mad.  H.  C.  270.  ss.  21,  32  (5),  Kishen  Sunkcr  Dutt  v. 

6  Imrit  Konwur  v.  jRoop  Narain  Moha  Mya  Dos&ee9  W.  R.  1864,  C.  It.* 

Singh  (1880),  6  0.  L.  R.  76,  at  p.  210. 
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A  statement  amounting  to  an  admission  by  the  person  alleged  to  have 
been  adopted  will  be  evidence  against  him  requiring  explanation.1 

An  ancient  report  of  a  panchayet  as  to  the  pedigree  of  a  family  has  been 
held  to  establish  an  adoption  which  was  not  then  disputed.2 

A  tradition  in  a  wajib-ul-arz  has  been  acted  upon  by  the  Judicial 
Committee.3 

"  It  may  be  desirable  carefully  to  examine  cases  of  possible  fraud, 
yet  ...  instruments  which  are  proved  by  all  the  attesting  witnesses, 
and  against  which  there  is  no  evidence  on  the  other  side,  ought  not  to  be 
set  aside  and  treated  as  nothing,  on  a  mere  suspicion  of  perjury  and 
forgery."  * 

After  such  a  lapse  of  time  as  makes  it  impossible,  or  difficult,  to  obtain 
direct  evidence  of  the  adoption,  or  of  the  performance  of  the  necessary 
ceremonies,  or  of  the  giving  of  the  necessary  permission,  evidence  of 
recognition  by  the  adoptive  parents,  or  by  other  members  of  the  family, 
or  of  treatment  as  an  adopted  son  by  permitting  him  to  perform  the  family 
worship,  or  to  share  in  the  inheritance,  or  otherwise,  may  be  sufficient  to 
establish  an  adoption,  or,  at  any  rate,  to  render  slight  evidence  sufficient,5 
and  in  any  case  will,  it  is  submitted,  be  admissible  in  support  of  the  adoption,8 


1  See  Chandra  Kunwar  (Rani]  v. 
Narpat  Singh  (CJiaudhn)  (1900),  34 
I.  A.  27;  29  AIL  184;  11  C.  W.  N. 
320  ;  9  Bom.  L.  B.  267. 

2  Ajabsing    v.     Nanabhau     Valad 
Dhansing  Raul  (1898),  26  I.  A.  48  ; 
3  C.  W.  N.  130. 

8  Achal  Ram  (Lai)  v.  Kazim 
Husa^n  Klian  (Raja)  (1905),  32  I.  A. 
113 ;  27  All.  271 ;  9  C.  W.  N.  477. 

*  Kahchandra  Chowdhry  v.  8Jiib- 
Chandra  Bhaduri  (1870),  6  B.  L.  B. 
501,  at  p.  508 ;  15  W.  B.  P.  C.  12,  at 
p.  14.  See  Chundernath  Roy  (RajaJt,) 
v.  Gdbin&nafli  Roy  (Kooar)  (1872),  11 
B.  L.  E.  86,  at  p.  98 ;  18  W.  B.  221, 
at  pp.  222,  223. 

6  See  Rup  Narain  v.  Gopal  Devi 
(Mussamat)  (1909),  36  L  A.  103; 
36  Gale.  780 ;  13  C.  W  N.  920 ;  11 
Bom.  L.  B.  833;  Rajendro  NatJi 
Holdar  v.  Jogendro  Nath  Banerjee 
(1871),  14  M.  I.  A.  67,  at  pp.  76,  77 ; 
7  B.  L.  B.  216,  at  pp.  227,  228 ;  15 
W.  B.  P.  0.  41,  at  pp.  44,  45 ;  Run- 
gama  v.  Atchama  (1846),  4  M.  I.  A.  1, 
at  p.  105  ;  7  W.  B.  P.  C.  57,  at  p,  62  ; 
Vyas  Chimanlal  v.  Vyas  Ramchandra 
(1899),  24  Bom.  473  ;  2  Bom.  L.  B. 
163 ;  Ramalinga  Pillai  v.  Sadasiva 
Pillai (1864),  9  M.  I.  A.  510,  at  p.  519; 
1  W.  B.  P.  C.  25,  at  p.  26 ;  Anandrav 
Biwji  v.  Oanesh  Eshwnt  Botel  (1863), 
7Bom.  H,  G.  App.  xxxiii.  (distinguished 
in  Vaithitingam  Mttdali  v.  Murugaian 


(1912),  37  Mad.  529) ;  Sdbo  Bewa  v. 
Nahagun  Haiti  (1869),  2  B.  L.  B. 
App.  51;  11  W.  B.  C.  B,  380; 
Nittianand  GJwse  v.  Knshna  Dyal 
GJiose  (1871),  7  B.  L.  B.  1 ;  15  W.  B. 

C.  B.    300 ;    Perkask    Chunder  Roy 
v.     Dhunmonnee    Dassea,    Ben.     S. 

D.  of  1853,  p.   96 ;  HILT  Dyal  Nag 
v.  Roy  KrisUo  Bkoomick  (1875),  24 
W.    B.    C.    B.     107;     Hemsutollah 
(Chowdhry)    v.    JBrojo    Soondur   Roy 
(1872),   18  W    B.   C.  B.   77,  at  p. 
80 ;  Tincourie  CTiatterjee  v.  Denonath 
Banerjee,  W.  B.  1864,    C.  B.   155; 
Roopmonjooree  Chowdranee  v.  Ramlatt 
Sircai   (1864),  1  W.  B.  C.  B.   145; 
MoJiendro  Lall  Mookerjee  v.  RooJciney 
Dabee  (1864),  Coryton,  42,  at  p.  46. 

6  See  Indian  Evidence  Act  (I.  of 
1872),  B.  50.  In  that  section  "it 
will  be  noted  that  the  words  '  by 
blood  marriage  and  adoption  *  have 
not  been  inserted  after  the  word 
'relationship'  by  Act  XVIII.  of 
1872,  as  in  the  case  of  s.  32,  els.  (5) 
and  (6).  Illustration  (a)  refers  to 
the  case  of  marriage,  but  relationship 
is  not  mentioned,"  Ameer  Ah  and 
Woodroffe's  "  Law  of  Evidence,"  1st 
od,,  p.  360.  This  would  scorn  to 
&how  that  the  conduct  of  relations 
would  not  be  admissible  as  evidence 
in  the  case  of  adoption,  but  the 
Indian  Courts  have  undoubtedly  been 
in  the  habit  of  admitting  such 
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but    such   evidence   cannot    establish   an   adoption   which   is   in   law 
invalid.1 

A  person  who  asks  the  Court  to  presume  that  an  adoption  did  take 
place,  must  establish  an  initial  probability  that  the  adoption  was  hkely 
to  have  been  validJy  made  and  that  the  conduct  of  the  parties  cognizant 
of  the  facts  had  been  at  leabt  consistent  with  such  an  hypothesis.3 

Where  there  is  conflicting  evidence  upon  the  fact  of  an  adoption,  much 
miistt  depend  upon  the  probabilities  of  the  case  to  be  collected  from  the 
admitted  or  proved  facts,  but  such  probabilities  do  not  take  the  place  of 
e\  ulence. 

adopter.       The  fact  that  the  person  alleged  to  have  adopted  was  childless,  and 
advanced  in  years,  and  had  despaired  of  having  male  issue  ;  3  or  the  fact 

Kohritiuk*  a^    that  he  was  anxious  to  deliver  himself  from  Put,*  gives  rise  to  a  probability 
to  future  htato.  that  he  wifehed  to  adopt 

Kmmty  \\itli         The  fact  that  the  alleged  adoptive  father  or  mother  was  at  enmity  with 
k°in  the  reversioner  might  also  render  an  adoption  probable.5 

The  religious  duty  to  adopt  a  son,  which  is  said  to  be  incumbent  upon 
every  childless  Hindu,6  is  also  a  circumstance  to  be  taken  into  considera- 
tion,7 but  by  itself  it  has  not  much  force,  having  regard  te  to  the  fact  that 
childless  Hindus  die  daily  without  having  fulfilled  this  obligation,  or  made 
provision  for  its  fulfilment  after  their  death."  8 

On  the  other  hand,  the  absence  of  notices  to  relations  and  of  ceremonials 
may  be  evidence  against  the  probability  of  the  fact  of  adoption.  In 
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evidence.  With  two  exceptions  (Hwr 
Dyed  X<$  v.  jfrojy  Kri&to  Ehoomicfc 
an<l  Vya*  Chhnanlnl  v.  Vya*  Ram* 
c/Ktndru),  the  decisions  on  p.  175,  note 
5,  were  given  before  the  passing  of 
the  Indian  Evidence*  Act. 

1  See,  however,  Bhagwat  Per&had 
v.  llurari  Lall  (1910),  15  0.  W.  H. 
524,  in  which  case  the  Court  applied 
tho  rule  of  id  fact  urn  mlet  quo&  fieri 
non  debutt,  while  ignoring  tho  con- 
struction of  that  rule  in  Gurulingaa- 
vnmi  (Sri  Jttahwu)  v.  Rumaldk&h- 
mamma  (Sri  Baluau)  (1899),  20  I.  A. 
113.  at  p.  144;  22  Mad.  398,  at  p. 
423 ;  21  ALL  400,  at  p.  487 ;  3  C. 
W.  X.  427,  at  p.  448,  1  Bom.  L.  R. 
220  (nnt€,  p  130). 

a  tlur  Shanlar  Portal  Sittgh  v. 
Lai  fiagburaj  &w*  (1907),  34  I.  A. 
125  ;  29  All.  519 ;  11  C.  W.  N.  841. 

a  Huradhun  J/ooX-urjaa  v.  Mathora- 
mth  Hoflurjia  (1849),  4  M.  L  A. 
414,  at  p.  425  ?  7  W.  R.  P.  C.  71 ; 
Putin  Lai  v.Parbati  Kunwtir  (Musam- 
mat)  (1915),  42  I.  A.  155  f  37  All.  359 ; 
19  C  W.  N.  841 ;  17  Bom.  L.  R.  549. 
See  Hoopmonjooree  Choivdrancc  v. 
Xamt&U  Sircar  (1864),  1  W.  R.  C.  B. 
144,  at  p.  150 ;  Btetooprw  Patmokattea 
(Bmce) 


Patnaik  (18C5),  2  W.  R.  C.  R.  232, 
at  p.  235. 

*  Huradhun  Mookurjia  v.  Mutltoia- 

'  natk  Mookurjia  (1849),  4  M.   I.  A. 

414,  at  pp.  425, 426 ;  7  W.  R.  P.  0. 71. 

8  Soondur  Koomaree  Debbeea  Y. 
Gudadhur  Period  Tewarrce  (1858), 
7  M.  L  A.  54,  at  pp.  64,  67  ;  4  W.  R. 
P.  C.  116,  at  pp.  119, 120;  Maghunada 
(Srt}  v,  Brozo  Kitli&ro  (Sn)  (1876), 
3  I.  A.  154,  at  p.  177  ;  25  W,  R.  C.  R, 
291,  at  p.  295. 

«  Ante,  pp.  101, 102. 

7  See    Jtaghunada   (Sn)   v,    JSrozo 
Ktihoro  (Sri)  (1870),  3  I.  A.  154,  at 
p    177;  25  W.  R.  C.  R.  291,  at  p. 
295;  Moopmonjoree     Chowdranee     v. 
Ectmlall  Sircar  (1864),  1  W.  R.  C.  R. 
145,  at  pp.  150,  151 ;  Sarodasoondery 
Dossee  (S.  J/.)  v.  Ttncowry  Nundy 
(1863),  1  Hyde,  223,  at  p.  249. 

8  Nilmadhub    Doss    v.    JRishumber 
DOM  (18G9),  13  M.  L  A.  85,  at  p. 
100 ;  3  B.  L.  R,  (P,  0.)  27,  at  p.  32 ; 
12  W.  R.  R  C.  29,  at  p.  31.    Sec 
Guruhttga3icamt  (Sri  JBalusu)  v.  Itama- 
Idkulimamma  (Sri  Balusu) ;  JRadhamo- 
hunv.Hardai  £tii(1899),26I.  A.  113, 
at  p.  135 ;  23  Mad.  398,  at  p.  414 ; 
21  All.  460,  at  p.  477 ;  3  C.  W.  N. 
427,  at  p.  442  ,•  1  Bom.  L.  R,  226. 
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Sootroof/un  Sutputty  v,  Sabifra  Dye*  the  Judicial  Committee  say,  " But 
although  neither  written  acknowledgments,  nor  the  performance  of  any 
religious  ceremonials,  are  essential  to  the  validity  of  adoptions,  such 
acknowledgments  are  usually  given,  and  such  ceremonies  observed,  and 
notices  given  of  the  times  when  adoptions  are  to  take  place,  in  all  families 
of  distinction,  as  those  of  zemindars  or  opulent  Brahmins,  that  wherever 
these  have  been  omitted,  it  behoves  the  Court  to  regard  with  extreme 
suspicion  the  proof  offered  in  support  of  an  adoption.  I  would  say,  that  in 
no  case  should  the  rights  of  wives  and  daughters  be  transferred  to  strangers, 
or  more  remote  relations,  unless  the  proof  of  adoption  by  which  that  transfer 
is  effected  be  proved  by  evidence  free  from  all  suspicion  of  fraud,  and  so 
consistent  and  probable  as  to  give  no  occasion  for  doubt  of  its  truth."  2 

The  youth,3  or  vigour,4  of  the  alleged  adopting  father,  and  the  conse-  Youth, 
quent  probability  of  male  issue,  may  also  be  a  circumstance  rendering 
the  adoption  improbable. 

"In  considering  the  validity  of"  powers  to  adopt,  "it  is  of  great  Position  of 
importance,  in  the  first  place,  to  ascertain  the  position  of  the  parties  at  pities,  and 
the  time  when  the  instruments  are  alleged  to  have  come  into  existence, motlves> 
and  the  motives  which  may  have  led  to  the  execution  of  them."  5 

A  permission  to  give  in  adoption  may  be  presumed,6  but  Presumption 
no  such  presumption  may  be  made  with  reference  to  a  permission  SMO^" 
to  take  in  adoption,7 

It  has  been  held  8  that  "  when  the  Court  is  satisfied  that  the  pro0f  of 
authority  to  adopt  really  was  given,  it  will  require  comparatively  Sf 
slight  proof  of  the  performance  $f  the  ceremonies  by  which  the 
adoption  is  completed.    But  the  Court  will  not  presume  that 
permission  was  given  merely  because  it  is  shown  that  the  usual 
ceremonies  were  duly  performed." 

There  may  be  a  presumption  that  a  widow  does  not  adopt  while  in  a 
condition  of  ceremonial  impurity.9 

1  (1835),  2  Knapp,  287,  at  p.  290  ;      the  lapse  of  a  certain  time." 

5  W.  B.  P.  C.  109.     See  also  Ondy  5  Soondur    JKoomaree    Deblcea    v. 

Kadarun  v.  ArootiacTtella,  Mad.  dec.  Gudadhur  Pershad  Teuxwree   (1858), 

1857,  p.  93  ;  Bistooprea  Patmohadea,  7  M.  I.  A.  54,  at  p.  64 ;  4  W.  B.  P.  C. 

(Ranee)   v.    JSasoodeb   Dull  Bewartee  116,  at  p.  119. 

Patnaik  (1865),  2  W.  B.  C.  B,  232.  «  "DattakaOhandrika,"fl.l,para.32. 

2  Cited  with  approval  in  Diwakar  7  TariniOharanChoiodhryv.Saroda 
v.  Chandanfal  (1916),  44  Calc.  29-1 ;  Simian  Dasi  (1869),  3  B.  L.  B.  A.  0. 
21  C.  W.  JSf.  314;  18  Bom.  L.  B.  992.  145 ;  11  W.  B.  C  B.  468 

8  SootrooguniSutputtyv.  SabitraDye  8  Radhamadhub  Gossafo  v  Radha- 

(1835),2Knapp,287;  5W.B.P.C.109.  lullvb  Gossain  (1862)^1  Hay,  ,311 ;  2 

4  In  Sarodasoondery  Dossee  (S.  M.)  Ind.  Jur.  0.  S.  5.  Seeralso  Mohendro 

v.  Tincowry  Nundy  (1863),  1  Hyde,  LaU  Mookerjee  v.  ^Rookiney  Dabee 

223,  at  p.  250,  the  Court  said,  "We  (1864),CorytoS,42,aipp.45,46,where 

agree  .  .  .  that  a  Hindu  does  not  adopt  a  similar  observation  was  made,  "When 

in  his  lifetime,  unless  he  is  prepared  many  years'  have  passed  and  the 

to  acknowledge  that  he  has  lost  the  person  whose  adoption  is  questioned 

power  of  procreation ;  for,  if  his  wife  has  always  been  recognized  as  a  son." 
is  sterile,  he  may  marry  another  9  See  IRanganayalcamma  v.  Alwar 

wife,  and  is  enjoined  to  do  so  after  Setti  (1889),  13  Mad.  214,  at  p.  222. 

H.I/.  N 
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affiliation. 


ADOPTION  in  the  Dattaka  form  completely  transfers  the  boy 
from  tho  family  of  his  natural  father  to  that  of  his  adoptive 
father,  and,  except  as  specially  provided  by  the  law,1  he  acquires, 
us  from  the  date  of  the  adoption,2  all  tho  rights,  privileges, 
dutiuH,  and  obligations  of  a  son  bom  to  his  adoptive  father.3 

The  expressions  '*  father  '*  and  u  son  *'  in  Acts  of  the  Legislatures  include 
ill  the  caac  of  Hindu**  adoptive  fathers  and  adopted  sons.4 


1  These  special  provisions  are  to 
l«2  found  in  the  **  Dattaka  Mimansa  " 
and  the  "*  Dattaka  Chandrika/'  and 
relate  to  the  effect  of  the  birth  of  a, 
legitimate  son  after  the  adoption  (see 
$ostt  pp.  187,  1SS),  and  to  the  re- 
strictions placed  upon  an  adopted 
son  with  regard  to  marriage  and 
adoption  in  hia  natural  family  (see 
anU\  pp.  44,  45,  and  po#t,  p.  201). 

*  Harel-  Chnnd  Bab*  v.  BfjoyChand 
Maltatab  (1905),  9  C.  W.  N.  795,  at 
p.  708;  Moro  Karaya*  Joshi  v. 
Balaji  Raghwutk  (1894),  10  Bom. 
809t  at  p.  814  ;  RnmMat  v.  Zafahman, 
if  (18S1),  5  Bom. 
Sud<inwtd  Mohapattur 
Debt?  (1807),  8  W. 
R.  C.  R.  455;  S.  C.  (1809),  11  W.  R. 
C4.  E.  436  (on  appeal  in  this  case  this 
question  did  not  arise*  So&rjomonee 
Dayce  v.  Sitddanwnd  MohaptritFr,  I. 
A,  Sup.  VoL  212  ;  12  B.  L.  R.  304  ; 
20  W.  E.  C  R,  377;  0  Mad.  Jur. 
46ft)  ;  A'arai'/i  Mnl  v.  Koaer  Xarain 
Myke  (1879),  5  Calc,  251. 

*  Pti&ma  Coomari  £(bi  v.  Court  of 
Ifttftflfe  (1881),  8  I  A.  220,  at  p.  24H  ; 
$  Cftle-  30S»  at  p.  311  ;  S.  C.  in  Court 
Kumaree  Debee  v.  Jug. 
Acharjee  (1879),  S  Cale. 
Nagintla*  W*#wnfas  v. 


Chintamnn 
030,  at  p.  H37 
v.  Stay) 


BacJioo  Hurh'ssondas  (1915),  43  I.  A. 
56  j  40  Bom.  270 ;  20  C  W.  N".  702  ; 
18  Bom.  L.  R.  172 ;  Joyh'aJiorc 
Chowdhry  v.  Panchoo  Baboo  (1879), 
4  C  L.  R.  538;  Kah  Komul 
Mozoomdar  v.  Urna  Shunfatr  Moitra 
(1883),  10  I.  A.  138,  at  p.  149; 
10  Calc.  232,  at  p.  237 ;  13  C.  L.  R. 
370,  at  p.  381 ;  S.  C.  in  Court  helow,  6 
Cale.  256,  and  7  C.  L.  R.  145 ;  Ram* 
bftat  v.  Lakskvnan  Chintaman,  Mayday 
(1881),  5  Bom.  030,  at  p.  637 ;  Teen- 
cowrec  Chattcrjce  v.  Denonath  Saner- 
jte  (1865),  3  W.  R.  C.  R.  49  ,•  Juggur- 
nath  Stihme  (Maharajah)  v.  MuUiun, 
Koonwtr  (Muwt.)  (1S65),  3  W,  R. 
C  R.  24. 

*  See  the  isereral  General  Clauses 
Acts  :  X.  of  1897,  s.  3  (18),  (53) ;  I. 
(B.  C.)  of  1899,  s.  3  (42) ;  L  (Bo.  C.) 
of  1904,  B.  3  (18),  (45) ;  I.  (E.  B,  and 
A.)  of  1909,  s.  5  (24),  (58);  L 
(Burm.  C)  of  1898,  s.  2  (22),  (59) ; 
I.  (Mad.  C )  of  1891,  s.  3  (30) ;  L 
(Punj.  C.)  of  1898,  s.  2  (18),  (54) ; 
I.  (U.  P.)  of  1904,  8.  4  (5),  (42). 
Also  see  Hindu  Wills  Act  (XXL  of 
1870),  s.  6;  Agra  Tenancy  Act,  II, 
(U.  P.)  of  1901,  s.  22 ;  I<ala,  v.  Nahar 
Singh  (1912),  34  AIL  658;  Tham- 
man  Singh  v.  Dal  Singh  (1914),  37 
All.  7. 
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The  expression  "  son  "  in  a  will  includes  an  adopted  son.1 

When  a  married  man  having  a  son,  is  taken  in  adoption,  the  son  does 

not  acquire  the  gotra  and  a  right  of  succession  to  the  property  of  the 

family  into  which  his  father  is  adopted.3 

When  an  adoption  has  been  made  by  a  widow,  the  rights  of 
the  adopted  son  do  not  date  back  to  the  death  of  his  adoptive 
father.3 

An  adoption  peiulente  lite  has  the  same  effect  as  a  birth  pendente  lite.* 
As  to  an  adopted  son's  impurity  on  deaths  and  births,  and  as  to  his 

competency  to  perform  Sraddha  rites,5  see  Sarkar's  "Law  of  Adoption," 

p.  388. 

The  right  of  guardianship  of  an  adopted  son  passes  by  the 
adoption  from  the  natural  parents  to  the  adoptive  parents.^ 

A  son  adopted  by  a  Hindu  governed  by  the  Mitakshara  Rights  of  m 
school  of  law  acquires  the  same  rights  in  coparcenary  property  survivors  lp* 
on  adoption  7  as  would  be  possessed  on  birth  by  a  natural  son 
born  to  his  adoptive  father.8 

Except  where  a  son  is  born  to  his  adoptive  father  subsequent  inheritance 
to  the  adoption,9  an  adopted  son  inherits  to  his  adoptive  father,10 


1  Yethirajulu  Naidu  v.  Mukuntha 
Naidu  (1905),  28  Mad  363. 

2  Xalgavda  Tavanappa  v.  Somappa 
Tamangavda   (1909),   33   Bom.    669; 
11  Bom.  L.  R.  797. 

3  Lakshmana  Rau  v.  Lakshmi  Am- 
mal   (1881),   4  Mad    160.    See   Ba- 
mundoss      Mookerjca      v.      Tannee 
(Mussamut)  (1858),  7  M.  I.  A.  169, 
at  p.  184 ;  Ganapati  Ayyan  v.  Savi- 
thn  Ammal  (1897),  21  Mad.  10,  at  p. 
16 ;  Narain   Mal   v.    Kooer   Narain 
Mytee    (1879),    5    Calc.    251;    Mora 
Narayan  Joshi  v.  Balaji  Raghunath 
(1894),    19   Bom.    809,    at   p.    814; 
cases  collected  in  Morley's  "  Digest," 
vol.  iu.  186. 

4  Rambhat  v.  Laksliman  Chintaman 
JfeTaz/a%(1881),5Bom.  630,  at  p.  637. 

5  See   "Dattaka  Mimansa,"  s.   6, 
para.  50;  "Dattaka  Chandrika,"  s. 
1,  para.  25 ;  a.  3,  para,  17. 

6  Sree  Narain  MiUer  v.    Kislien- 
soon&ory  Dassee   (Sreemutty)   (1873), 
L  A.  Sup.  Vol.  149,  at  p.  163 ;  11  B. 
L.  R,  171,  at  p.  191 ;  S.  C.  sub  nomine 
Nogenfoo  Ghwndro  Mtttro  v.  JKishen- 
soondery  Dossee  (Sreemutty),   19  W. 


R.  C.  R.  133,  at  p.  139 ;  Lakshmibai 
v.  Shnd'har  Va-sudev  TaUe  (1878),  3 
Bom.  1.  As  to  rights  of  guardian- 
ship, see  ante,  pp.  46-49,  and  post, 
pp.  213,  214. 

7  See  Rungama  v.  AtcJiama  (1846), 
4  M.  I.  A.  1,  at  p.  103  ;  7  W.  R.  P.  C. 
57,  at  p.  67;  Sudanund  Mohapattur 
v.    Bonomallee   (1863),   Marsh,    317; 
2  Hay,  205;  Sudanund  Mohapattur 
v.  Soorjo  Monee  Debee  (1867),  8  W. 
R.   C.  R.   455;  S.   C.  after  remand 
(1869),   11   W.   R.   C.   R.   436.     On 
appeal  this  question  did  not  arise, 
Soorjomonee  Dayee,  v.  Suddanund  Mo- 
hapatter  (1873),  I.  A.  Sup.  Vol.  212; 
12  B.  K  R.  304 ;  20  W.  R    C.  R. 
377  ;  8  Mad.  Jur.  466. 

8  See  post,   pp.   225,   226 ;  Heera 
Singh  v.  Buryar  Singh  (1866),  1  Agra, 
256 ;  Rambhat  v.  Lakshman  Chintaman 
Mayalay  (1881),  5  Bom.  630,  at  p. 
637. 

9  See  post,  pp.  187,  188. 

10  Raje  Vyankatrav  Anandrav  JVi'w- 
balkar  v.  Jayavantrav  (1867>,  4  Bom, 
H.  C.  A.  C.  191. 
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and  to  thu  ri'lulioiw,  whether  lineal  or  collateral,  of  his  adoptive 
father  to  the  same  extent  as  ho  would  have  inherited  if  he  had 
been  born  as  a  son  to  hi?  adoptive  father.1 

As  to  the  rlcvcsting  of  estates  on  adoption,  sec  post,  pp.  193-199. 
The  right  of  the  adopted  son  and  of  his  heirs  to  inherit  to  the  following 
relations  by  adoption  has  been  established  :  — 

1.  Paternal  grandfather.3 

2.  Paternal  uncle.5 

3.  First  cousin  of  his  father.4 

4.  First  cousin  of  his  grandfather.5 

5.  Father's  brother's  son.6 

6.  Father's  daughter's  son.7 

7.  Father's  third  cousin.8 

8.  The  adopted  son  of  the  son  of  the  brother  of  the  man  to  whom  the 
father  of  the  claimant  was  adopted.9 

Bights  on  Where  an  adopted  son  ousts  his  adoptive  father's  widow,  who  has 

taken  P°ssession  fo  ignorance  of  the  adoption,  he  is  entitled  to  receive 
such  rents  and  profits  which  have  been  received,  or  might  with  due  diligence 
have  been  received,  between  the  death  of  his  adoptive  father  and  his 
getting  possession,  credit  being  given  for  the  maintenance  of  the  widow, 
funeral  expenses,  and  all  such  expenditure  as  she  might  properly  have  made 
as  widow,  subject  to  any  question  as  to  limitation.10 

Conversely  the  relations  of  the  adoptive  father  will  inherit 

1  Pudma  Coomari  Debt  v.  Court  of  3  In  Sumbhoochunder  Chowdry  v. 

Wards  (1881),  8  I.  A.  229;  8  Calc.  Naraini  Debia  (1835),  3  Knapp,  55; 

302  ;  S.   C.  in  Court  below,   Puddo  5  W.  R.  P.  0.  10O  ;   it  was  held  that 

Kumaree     Debee     v.     Juggutkishore  the  adopted  son  of  the  brother  of  the 

Acharjee  (1879),  5  Calc.  615  ;  Joy-  whole  blood  was  entitled'  to  inherit 

ktehore  Chowdhry  v.  Paw&oo  Baboo  in  preference  to  the  son  of  a  brother 

(1879),  4  C.  L.  R.  538  ;  Sumbtoodmn-  of  the  half-blood.     Kiskennatk  Roy 

der  CJiowdry  v.  Naraini  Debia  (J835),  v.  Hureegobind  Rov,  Ben.  S.  1^>A 

2  Knapp,  55  ;  5  W.  R.  P.  C.  100  ;  1859,  p.  18.                                      \ 

Lakhmi  Chand  v.  Oatto  Bai  (1886),  8  *  Dinomth     Mukerjee     v.     Gopal 

AH.  319;  Mokundo  Lai  Roy  v.  %-  Churn  MuJcerjee   (1881),  6  C.  L    R 

litnt  Nath  Roy  (1880),  6  Calc.  289;  379;  8  C.  L.  R.  57. 

7  G.  L.  R.  478  ;  DiwruLlli  Mukerjee  5  Tara    Mo7iun     BhuttacJiarjee    v. 

v.   Gopal  Churn  Mukerjee  (1881),  9  Knpa  Moyee  Debia  (1868),  9  W   R 

C.  L.  R.  379  ;  8  C.  L.  R.  57  ;  Tara  C.  R.  423. 

Mohun  Bhultackarjee  v,  Kripa  Moyee  «  Lokenath  &ov  v.  Shamasconduree 

Z>c6wr  (1868),  9  W.  R.  C.  R.  423  ;  Ben.  S.  D.  A.  1858,  p.  1863 

Raj&  Vyankatrav  Anandrav  Nimbal-  *  Pudma  Coomari  Debi  v.  Court  of 

kar  v.  Jayavantrav  (1867),  4  Bom.  Fa«fe(1881),  8  I.  A.  229;  8  Gala  302. 

H.  C.  A.  C.  191  ;  Oourhurree  Kubraj  8  Mokundo     Latt    Roy  v   Bylcunt 

v.    Rutnaturee   Debia    (Mussummui)  Nath  Roy  (1880)    6  Calc   289  -    7  C 

(1837),    6    Ben.    SeL    R.    203    (new  L.  R.  478. 

edition,  250)  ;  Gooroopershad  Bo$e  v.  *  Qourhurree  Kubraj  v  Rutnasuree 

RaMetwry  Bo*e>  Ben.  S.  D.  A.  1860,  Debia  (Musmmmut}  (1837),  6  Ben. 

"  P'  *l*     r  »  *  SeL  R'  203  ^new  edition,  3r50). 


o»;  unwar  ^ 

saud  Mitter  (1824),  Sir  F.  Macsna^h-      PartapSnigh  (1903)  25  All  266 
ten's  "  CojasiderfttioBS,**  p.  5,  ' 
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to  the  adopted  son  in  the  same  way  as  if  he  had  been  a  son  born 
to  his  adoptive  father. 

An  hereditary  title  or  honour  passes  to  an  adopted  son,  and  Tuie. 
his  descendants,  in  the  same  way  as  to  a  legitimate  son,  or  his 
descendants. 

Where  the  adoption  is  by  a  husband  alone,1  or  in  association  inheritance  *r 
with  his  wife,  or  one  of  his  wives,  or  where  it  has  been  made  to  Jlofte  mat€rha 
him  by  his  wife  with  his  concurrence,  or  after  his  death,  the  son 
inheiits  to  the  wife,2  and  to  her  relations,*  in  the  same  way 
as  if  he  had  been  a  son  born  to  such  wife. 

The  right  of  the  adopted  son  to  inherit  to  the  brother,4  and  father,3 
of  the  adoptive  mother  has  been  upheld. 

Sir  G.  D.  Banerjee  6  doubts  whether  in  a  Mitakshara  case  an  adopted 
son  will  inherit  his  adoptive  mother's  mother's  stndJian  as  he  would  there- 
by be  preferred  to  the  son  of  the  deceased  (post,  p.  44:9),  but  he  admits 
that  there  is  no  authority  on  the  subject. 

The  adoptive  mother  7  and  her  relatives  8  inherit  to  the 
adopted  son  in  the  same  way  as  if  she  had  been  his  natural 
mother. 

Where  an  adoption  is  made  by  a  husband  in  conjunction 
with  one  only  of  several  wive#,  or  after  his  death  by  one  of 


1  See    Sham   Kuar  v.    Gaya    Din  (1908),  35  I.  A.  118;    35  Gale.  896; 
(1876),  1  All.  255,  at  p.  257 ;   "  Dat-  12  C.  W.  N.  729 ;    10  Bom.  L.  R. 
taka  Mimansa,"  s.  1,  para  22.  604). 

2  Teencowr&e  Chatterjee  v.  DenonatU         4  Kali  Komul  Mozoomdar  v.  TJma 
Banerjee  (1865),  3  W.  R.  C.  R.  49;  Sliunkur  Moitra  (1883),  10  I.  A.  138; 
Raje    Vyankatrav  Anandrav   Nimbal-  10  Calc  232  ;  13  C.  L.  R.  379. 

bar  v.   Jayavantrav  (1867),   4  Bom.          5  JSMm  Kuar  v.  Gaya,  Din  (1876), 

H.   0.   A.    C.    191.     Contrd  2   Bom.  1  All.  255 ;   Surjokant  Nundi  v.  Mo- 

S.  A.  R,  178,  cited  in  "  Norton's  Lead-  Jiesh  Chunder  Dutt  (1882),  9  Gale.  70. 
ing  Oases,"  I.  101.  6  "  Law  of  Marriage,"  3rd  ed.,  pp. 

8  Kali  Komul  Mozoomdar  v.  Uma  364,  365,  428. 

Shunkur  Moitra  (1883),  10  I.  A.  138 ;         7  Anandi  v.  Hari  Suba  Pa%  (1909), 

10  Calc.  232;   13  C.  L.  R.  379.    This  33  Bom.  404;    11  Bom.  L.  R.  641. 

decision  in  effect  overrruled  Morun  See    Ramasawmi    Aiyan   v.    Venca- 

Moee  Debeah  v.  Bejoy  Kishlo  Gossa-  taramaiyan  (1879),  6  I.  A.   190 ;    2 

mee  (1863),  W.  R.  Sp.  No.  121  (so  Mad.    91;     Annapurni    Nachiar    v. 

far  as  this  question  is  concerned),  and  Forbes  (1899),  26  I.  A.  246 ;  23  Mad. 

Chinnaramakristna  Ayyar  v.  Minatchi  1 ;    3  C.  W.  N.  730 ;   Jatindra  Nath 

Ammal   (1873),  7   Mad.    H.  C.    245.  Chaudhuri  (Rai)  v.  Amrita  Lai  Bagchi 

Sham  Kuar  v.  Gaya  Din  (1876),   1  (1900),  5  C.  W.  N.  20  ;  Lakhmi  Chand 

All.  255 ;  Surjokant  Nundi  v.  MohesJi  v.  Gatto  Bai  (1886),  8  All.  319. 
Chunder   Dutt   (1882),    9    Calc.    70 ;          8  Gungapersad  Eoy  v.   Brijessuree 

&c$ha  Prasad  Mullick  v.  Ranee  Mani  Cliowfthrain,  Ben.  S.  D.  A.  1859,  p. 

Zto?ee  (1906),  33  Calc,  947;    10  C.  1091. 
W.  N*  695  (reversed  on  another  point 
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several  wives,  the  adopted  son  l  inherits  only  to  that  wife  and 
her  relations,  his  relationship  to  the  other  wives  being  that  of 
a  step-son. 

It  is  unsettled  whether,  when  in  Bengal  a  man  adopts  in  conjunction 
with  more  than  one  wife,3  or  where  two  or  more  widows  adopt  in  Western 
India  jointly,3  the  adopted  son  inherits  to  all  the  widows  so  adopting  and 
their  relatives.  As  pointed  out  in  VenJcata  Narasimha  Appa  Row  Bahadur 
(Sn  Raja)  v.  Partkasarathy  Appa  Row  Bahadur  (Sn  Raja]  (1913),  41  L  A. 
51,  at  p.  69 ;  37  Mad.  199,  at  p.  220 ;  18  C.  W.  N.  554,  at  p.  563 ;  16 
Bom.  L.  R.  328,  at  p.  337,  the  difficulty  in  supposing  that  he  inherits  to 
all  the  widows  is  very  great.  This  seems  to  show  that  except  perhaps  in 
"Western  India  no  such  joint  exercise  of  the  power  is  possible  (ante,  p.  115). 

The  mere  concurrence  by  a  widow  in  an  adoption  by  her  co-widow 
would  not,  it  is  submitted,  confer  upon  the  adopted  son  any  rights  of 
inheritance  to  her  or  her  relations. 

Although  it  is  unsettled  it  seems  that  when  a  husband  adopts  in  spite  of 
his  wife's  express  dissent,  the  son  does  not  inherit  to  her  or  to  her  relations.4 

Adopted  son         A  son  adopted  by  a  man  who  is  disqualified  from  inheritance 

of  disqualified  * 

man.  by  reason  of  a  personal  disability,  such  as  congenital  blindness, 

impotence,  or  lameness,5  cannot  acquire  greater  rights  than  his 
adoptive  father,  and  therefore  cannot  inherit  to  any  one  from 
whom  the  adoptive  father  was  disqualified  from  inheriting.6 

There  is,  it  is  submitted,  nothing  to  prevent  his  inheritance  from  his 
adoptive  father  7  and  from  his  adoptive  mother  and  her  relations.  Accord- 
ing to  the  "  Dattaka  Chandnka  "  8  he  is  entitled  to  maintenance. 

pendants         The  descendants  of  an  adopted  son  born  after  adoption 

of  adopted        i  .  i  • 

BOO.  nave  the  same  rights  of  inheritance  as  the  descendants  of  a 

legitimately  begotten  son.9 

As  to  the  case  of  an  adoption  of  a  married  man  having  a  son,  see  post, 
p.  190. 


Nackiar    v.    Forbes  ed.,    p.    136,*    Sarkar's    "Law    of 

(1899),  26  I.  A.  246 ;  23  Mad.  1  •   3  Adoption,"  pp.   202,   203,  419.    As 

C.  W.  N.  730  ;  S.  C.  in  Court  below,  to  the  right  of  a  natural  son,  see  post, 

(1895),  18  Mad.  277;    KasJieesJiuree  p.  373. 

Debm  v.  Greeschunder  Lahoree,  W.  B.  7  Sutherland's  "  Synopsis,"  Stokes' 

1864>  P-  71-  «  Hindu    Law     Books,"    pp.    664, 

2  Seea%te,  p   112.  671. 

8  See  ante,  pp.  115,  126.  •  Sec.   vi.    para.   1.    This  is   dis- 

4  See  Sarkar's  "Law  of  Adoption,"  puted  in  Sarkar's  "Law  of  Adop- 
2fcd  ed.,  pp.  215,  419D-419F.  tion,"  p.  419. 

5  Ante,    p.    109,    and    post,    pp.  •  Kishennath  Roy  v.  HurreegobinA 

$IT22L  v  *   » ,  Eoy* Ben* s- D* A- of  1859>  * 18 ; 

^itaKsjiara,  chap.  u.  s.  x.  para.  Oourhurree    Kwbraj    v.     Rutnasuree 

10;   **  Dattjafca  Chaadrika,"    s.    vi.  Debia  (Mwsummut)   (1837),  6  Ben. 

para.   1 ;  '"Bftya-Bbaga,"  chap.   v.  SeJ.  E.  203  (new  edition,  250} 
s.  19  5  Mayne's  « Hindu  Uw,"  8th 
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An  adopted  son  does  not,  as  such,  acquire  any  rights  greater  Bights  no 
than  those  of  a  begotten  son.1 

The  adoption  of  a  son  does  not  interfere  with  the  powers    , 

Adoption  does 

of  the  adoptive  father  to  dispose  of 2  the  property  over  which  not  alter 

,      ,  .   ,.          ...        o  *     ^       J  father's 

he  has  a  power  of  disposition,3  powers  over 

property. 

An  adoptive  father  can  defeat  the  rights  of  inheritance  of  his  adopted 
son,4  whether  the  property  held  by  him  be  partible  or  impartible.5  He 
can,  in  giving  a  power  of  adoption,  require  as  a  condition  of  the  exercise 
of  the  power  that  the  estate  of  his  widow  should  not  be  interfered  with,6 
and  might  apparently  impose  such  other  conditions  as  are  not  inconsistent 
with  the  provisions  of  the  law  of  gifts  and  wills.7 

In  eases  governed  by  the  Hindu  Wills  Act,  adoption,  or  Adoption  does 
the  giving  of  a  power  of  adoption,  does  not  operate  as  a  revoca- 
tion  of  a  will.8 

There  is  some  authority  that  in  other  cases  a  Hindu  has  no  power 
to  completely  disinherit  his  adoptive  son,  and  that  a  will  making  no  pro- 
vision for  adopted  sons  would  be  invalidated  by  a  power  given  subse- 
quently,9 but  it  is  submitted  that  there  is  no  reason  why  an  adoption  should 
have  greater  effect  than  the  birth  of  a  son  in  revoking  a  will,  Where  the 
will  purports  to  deal  with  property,  over  which  the  adopting  father  ceased 
to  have  a  power  of  disposition  on  the  birth  or  adoption  of  a  son,  it  would 

1  Venkata  Surya  Mahipati  Rama  G  Verikata  Surya  Mahipati  Rama 
Krishna  Rao  Bahadur  (Sri  Raja  Rao)  Knshwa    Rao    Bahadoor    (Sri    Raja 
v.  Court  of  Wards  (1899),  26  I.  A.  Rao)  v.    Court  of  Wards  (1899),  26 
83 ;   22  Mad.  383  ;   3  C.  W.  N.  415 ;  I.  A.  83  ;   22  Mad  383 ;  3  C.  W.  N. 
1  Bom.  L.  R.  277 ;   Bhoobun  Moyee  415 ;    Sartaj  Kuan  (Ram)  v.  Deoraj 
Debiav.RamKishoreAcharjChowdhry  Kuari  (Ram)  (1888),  15  I.  A.  51; 
(1865),  10  M.  I.  A.  279,  at  pp.  310,  10  All  272. 

311  ;  3  W.  R.  P.  C.  15,  at  p.  IS.  °  See   Bepin  Behari  Bundopadhya 

2  By  will,  gift,  or  transfer.  v.    Brojonath   Mookhopadhya   (1882), 

3  See  Bhupendra  Krishna  Ghose  v.  8  Calc,  357;    Radhamonee  Debea  v. 
Amarendra  NatJi  Dey  (1915),  43  I.  A.  Jadubnarain  Roy,  Ben.  S.  D.  A.  of 
12 ;    43   Calc.   432 ;    20   C.   W.    N.  1855,  p.  139 ;  Prosunnomoyee  (Ranee) 
169 ;  18  Bom.  L.  R.  347.  v.  Ramsoonder  Sein,  Ben.  S.  D.  A.  of 

4  Venkata  Surya  Mahipati  Rama  1859,  p.  162. 

Krishna   Rao    Bahadoor    (Sn    Raja)  7  See  Ganapati  Ayyan  v.  Sawthri 

v.  Court  of  Wards  (1899),  26  L  A.  Ammal  (1897),  21  Mad,  10;  ante,  pp. 

83,  at  p.  89 ;    22  Mad.  383,  at  p.  114,  116. 

390 ;    3  C.   W.  N.  415,  at  p.  421 ;  8  Act   XXI,    of   1870,   s.   2,  read 

1   Bom.    L.    R.   277  ;    Rungama   v.  with  Act  X.  of  1865,  s.  57. 

Atchama  (1846),  4  M.  I.  A.  1,  at  p  103  ;  9  See  futwafa  of  pundits  in  Naga- 

7  W.  R.  57,  at  p.  62  ;  Surendra  Naih  lutchmee  Ummal  v.  Gopoo  Nadaraja 

Ghose  v  Kola  Chand  Banerjee  (1907),  Chetty  (1856),  6  M.  I.  A.  309,  at  p. 

12  0.  W.  N.  668 ;   PursTwtam  8hama  320,  referred  to  by  Couch,  C.  J.,  in 

Shenvi  v.    Vasudev   Krishna  Shenvi  Vinayak  Narayan  Jog  v.  Govindrav 

(1S71),,  8  Bom.  H.  C.  (0.  C.)  196 ;  Chintaman  Jog  (1869),  6  Bom,  H.  C. 

Qti&fowA  Mohapattur  v.  Bonomalke  A,  C.  224,  at  p.  230, 
(1863),  Btek  317  }  2  Hay,  20& 
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Arrangement 

restraining 

disposition. 


Coparcenary 
property. 


be  ineffectual  to  deal  with  the  property  l  except  where  assent  to  the  pro- 
visions of  the  will  was  a  condition  of  the  adoption.2 

Effect  would  apparently  be  given  to  an  arrangement  made  at  the  time 
of  the  adoption  stipulating  that  the  adoptive  father  should  not  exercise 
his  powers  of  disposition  or  undertaking  to  settle  property  on  the  boy. 
Such  arrangement  can  be  enforced  at  the  instance  of  the  adopted  son.3 

In  cases  governed  by  the  Mitakshara  law,  the  adoptive 
father  has  no  power  to  destroy  the  adopted  son's  right  of 
survivorship  in  coparcenary  property.4 


Arrangement 
limiting 
interest  in 
ancestral 
property. 


Illustration. 

A  made  a  will  disposing  of  his  ancestral  property  with  regard  to  which 
he  was  the  sole  coparcener,  and  authorized  his  widow  to  adopt  a  son  in 
a  certain  event.  In  a  subsequent  will  he  did  not  revoke  this  authority, 
but  disposed  of  the  property  inconsistently  with  the  first  will.  The  later 
will  was  set  aside,  on  the  ground  that  the  testator  had  no  power  of 
disposition,  he  having  ceased  to  be  sole  coparcener.5 

When,  after  attaining  the  age  of  majority,  an  adopted  son 
ratifies  an  arrangement  made  between  his  natural  father  and 
the  person  adopting  him  limiting  the  interest  in  coparcenary 
property  which  he  would  acquire  by  adoption,  he  is  bound  by 
the  arrangement.6  It  is  unsettled  whether,  in  the  absence  of 
such  ratification,  he  can  be  bound  by  such  arrangement,  but 
it  is  submitted  that  if  the  arrangement  be  a  fair  one,  and  does 
not  unduly  interfere  with  the  rights  of  the  adopted  son,  effect 


1  As  the  will  must  be  taken  to 
speak  from  the  death  of  the  testator, 
at   which  time  he  would  have   no 
disposing  power.         ^^ 

2  See  VinayaJc  Narayan  Jog  v.  Qo- 
vindrav    ChintamaJi    Jog    (1869),    6 
Bom.  H.  C.  A.  C.  224. 

3  See  Sure?idrak6s7iav  Roy  v.  Door- 
gasundan  Dassee   (1892),    19   I.    A. 
108,  at  p.  132 ;  19  Calc.  513,  at  p.  536 ; 
Bhala  Nahana  v.  Parbhu  Han  (1877), 
2  Bom.  67. 

4  Gana$ati  Aiyyan  v.  Savithri  Am- 
»wZ  (1897),  21  Mad.  10,  at  pp.   14, 
15 ;     Rathnam     v.     Sivasubramania 
(1892),  16  Mad.  353;    Vitla,  Buttten 
v.  Jammamma  (1874),  8  Mad.  H.  C. 
6.    See  Hindu  Wills  Act  (XXI.  of 
187%  8.  S  j  Probate  and  Administra- 
tion Aot  (V.  of  18$1),  &  4  ;  LaksJiman 
I>ada  Naik  v« 


(1880),  7  I.  A.  181 ;  5  Bom.  48 ;  7 
C.  L.  B.  320;  ChatturMooj  Meghji 
v.  Dharamsi  Naranji  (1884),  9  Bom. 
438;  Lakshmi  Shankar  v.  Vaijnath 
(1881),  C  Bom.  24 ;  Adjoodhia  Gir  v. 
Kashee  G^r  (1872),  4  N.  W.  P.  H.  C. 
31 ;  Buldeo  Singh  (Rajah)  v.  Koonwer 
MaJtabeer  Singh  (1866),  1  Agra,  H. 
C.  155 ;  Narottam  Jagjiwan  v.  Nar- 
sandas  Hanki&andas  (1866),  3  Bom. 
H.  C.  (A.  C.  J.)  6  j  Gangubai  v.  Ra- 
manna  (1866),  3  Bom.  H.  0.  (A.  C.  J.) 
66. 

5  Venkatanarayana  Pittai  v .  8vb* 
lammal  (1915),  43  I.  A.  20  ;  39  Mad. 
107  ;  20  0.  W.  N.  234;  17  Bom.  L.  R. 
468. 

6  See  Ramasaumi  Aiyyan  v.  Yen- 
cataramaiyan  (1879),  6  I.  A.  196;  2 
Mad.  91 ;  Kashilai  v.  Tatya  (1916), 
40  Bom,  668;  18  Bom,  L,  B.  740. 
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will  be  given  to  it,  at  any  rate  when  the  arrangement  is  made 
with  the  adoptive  father  or  is  authorized  by  him.1 

As  the  adoptive  father  is  competent  to  exclude  his  adopted  son  by  his 
will,  there  can  be  no  objection  to  his  making  any  arrangement  as  to  the 
devolution  of  property  over  which  he  has  a  power  of  disposition,  either 
at  the  time  of  adoption  or  thereafter.2 

The  Madras  High  Court  has  upheld  dispositions  of  ancestral  property  by 
the  adopting  father  with  the  consent  of  the  natural  father  for  the  purpose 
of  providing  for  the  maintenance  of  the  wife  of  the  adopting  father.3 

In  another  case  4  the  Bombay  High  Court  held  that  when  the  adopted 
son  and  the  person  who  gave  him  in  adoption  were  fully  cognizant  of  the 
disposition  of  the  property  made  by  the  testator,  and  with  the  knowledge 
of  such  disposition,  the  natural  father  consented  to  the  adoption  taking 
place,  and  when  the  disposition  and  the  adoption  might,  under  the  circum- 
stances, be  regarded  as  one  transaction,  the  disposition,  though  contained 
in  a  will,  could  not  be  repudiated  by  the  adopted  son.  "  The  principle 
underlying  the  decision  is  that  the  disposition  was  one  which  it  was  compe- 
tent to  the  testator  to  make  prior  to  the  adoption,  and  that  its  acceptance 
being  presumably  a  condition  subject  to  which  the  adoption  was  made,  it 
made  no  difference  that  the  disposition  was  testamentary."  5 

The  Madras  High  Court  upheld  an  arrangement  between  the  natural 
father  and  the  adopting  mother,  where  provision  was  made  for  the  enjoy- 
ment of  a  portion  of  the  property  by  the  mother  m  the  case  of  her  disagree- 
ment with  the  adopted  son,6  but  the  Bombay  High  Court  has  refused  7 
to  uphold  an  arrangement  whereby  the  mother  could  dispose  of  immovable 
property,  and  in  another  case  the  same  Court  declined  to  give  effect  to  an 
agreement  whereby  the  adoptive  mother  retained  her  rights  as  a  widow 
during  her  lifetime.8 

Where  by  the  arrangement  property  is  given  to  a  daughter  or  brother 
of  the  adoptive  mother,10  the  adopted  son  is  not  bound  by  it. 

In  Bamaaawmi  Aiyan  v  Vencataramaiyan,11  the  Judicial  Committee 
said,  "  How  far  the  natural  father  can  by  agreement  before  the  adoption 
renounce  all  or  part  of  his  son's  rights,  is  a  question  not  altogether  un- 
attended with  difficulty ;  although  the  case  of  CMtko  RayJiunatJi  RajadiJcsJi 

i  See   Pirsab   v.    Gurappa   (1913),  12  Mad.  490,  at  pp.  492,  493.    Sec 

38  Bom.  227,  at  pp.  234-236;     16  Ganapati  Ayyan  v.  Sawthn  Ammai 

Bom.  L.  E.  Ill,  at  pp.  11C,  117.  (1897),  21  Mad.  10. 

a  BJiupendraKrMmaGhosev.Ama-         *  VisalaksU  Ammai  v.  S^varam^en 

rendra  Nath  Dey  (1915),  43  I.  A.  12  ;  (1904),  27  Mad  577. 
43  Gale    432 ;  20  C.  W.  N.  169 ;  18         7  Venkappa  v.  Fafargowda  (1900), 

Bom,  L.  E.  347.    Soo  Asita  Mohon  8  Bom.  L.  B.  346,  ^ 

Qlwse  Mouhk  v.  Nirode  MoJion  Gtose         8  Pwshoitam  v.  Rakhmalai  (1913), 

Moukk  (1916),  20  C.  W.  N.  901.  16  Bom.  L  E.  57, 

'  LaksJmi  v.  Mramanya  (1889),         °  Vyasacharya  v    Ven*ul>a*  (1912), 

12  Mad.  490 1  Narayanasami  v.  Rama-  37  Bom.  251 ;  14  Bom.  L.  E.  110.K 
*awi(1890),  14  Mad.  172.    Sec  Basava         10  Venkappa  v.  Mwgowda  (19Ub), 

v.  ^w^Ti^a^a  (1894),  19  Bom.  428.  18  Bom.  L.  E.  346. 

*  Vlmyak  Narayan  Jog  v.  Govin.         »  (1879),  6.  LA.  196,  at  p.  208 ;  2 
faw  Chintaman  Jog  (1869),  6  Bom.     Mad.  91,  at  p.  101.    See  Z 
S  0  A  0  224,  Rau  v-   Lakshmi  Ammai 

"«  LMmi  yl  Subramanya  (1889),     Mad,  100,  at  p,  163, 
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v.  Janaki  l  certainly  decides  that  an  agreement  on  the  part  of  the  father 
that  his  son's  interest  shall  be  postponed  to  the  life  interest  of  the  widow 
is  valid  and  binding."  In  Bhaiya  Edbidat  Singh  v.  Indar  Kunwar  (Maha- 
rani)  2  the  Judicial  Committee  said,  "It  is  difficult  to  understand  how  a 
declaration  by  Guman  Singh  (the  natural  father)  on  an  agreement  by  him, 
if  it  was  an  agreement,  could  prejudice  or  affect  the  rights  of  his  son,  which 
would  only  arise  when  his  parental  control  and  authority  determined." 

It  is  submitted  that  the  determination  of  this  question  depends  upon 
the  nature  of  the  particular  arrangement.  It  is  scarcely  necessary  to 
speculate  as  to  what  would  happen  if  the  natural  father  assented  to  a 
disposition  of  the  whole  of  the  ancestral  property  away  from  the  son, 
as  such  a  case  is  not  likely  to  occur.  If  such  case  did  occur,  the  Courts 
would  probably  hold  that  the  natural  father  acted  in  excess  of  his  powers, 
and  that  his  son  was  not  bound  by  it ;  but  in  dealing  with  a  less  extreme 
case,  effect  might  well  be  given  to  a  fair  arrangement,  in  which  the  son 
distinctly  benefits  by  the  adoption.  Where  the  adoptive  father  is  separate 
from  his  kinsmen,  and  has,  therefore,  a  power  of  disposing  by  will  even  of 
ancestral  property,  if  he  has  no  son,  it  must  be  remembered  that  he  is  by 
any  such  arrangement  only  doing  what  it  was  competent  for  him  to  do  in 
the  absence  of  an  adoption. 

As  to  a  condition  contained  in  the  permission  to  adopt,  see  ante, 
pp.  116,  117. 

There  is  authority  that  where  there  is  an  express  power  of 
adoption  given  by  the  husband,  the  widow  cannot  originate 
conditions.  If  she  does  so,  the  adoption  would  be  valid,  and 
the  conditions  would  be  ineffectual.3 

Effect  would  be  given  to  an  arrangement  which  had  been  ratified  by 
the  boy  after  attaining  majority.4 

In  Bombay  it  has  been  held  that  a  widowc  an,  at  the  time  of  the  adop- 
tion, make  a  fair  arrangement  for  the  protection  of  her  interest  in  the  estate 
during  her  lifetime.5  The  cases  in  which  this  conclusion  has  been  arrived 
at  were  not  cases  in  which  express  power  was  given  by  the  husband,  but 
cases  where  the  widow  exercised  the  power  given  to  her  by  the  system  of 
Hindu  law  prevalent  in  Western  India.6 

When  a  widow  obtains  a  reservation  of  rights  by  such  an  arrangement, 
she  possesses  therein  only  the  ordinary  rights  of  a  Hindu  widow.7 

1  (1874),  H  Bom.  H.  C.  199.    See  widow  can  make  conditions. 

Pirsab  v.   Ourappa  Basappa  (1913),  *  See  Kali  Das  v.  Bijai  SJiankar 

38  Bom.  227 ;  16  Boin.  L  B.  111.  (1891),  13  All.  391. 

a  (1888),  16  I.  A.  53,  at  p.  59  ;  16  *  Ravji  Vinayakrav  Jagannath  Shan* 

Calc.  556,  at  p.  564.  karsdt  v.  Lakshmibai  (1887),  11  Bom. 

8  Jaganwidha  v.  Papamma  (1892),  381,  at  pp.  401,  402 ;    Kadhabai  v. 

16  Mad.  400.    InSolukhna  (Mussum-  Ganesh  Tatya,  Oholap  (1878),  3  Bom. 

waut)  v.  Mamdohl  Pavde  (1811),    1  7,  at  p.  8 ;    ^tko  Raghunath  Maja- 

Ben.  SeL  B.  324  (new  edition,  434),  diksh  v.  Janaki  (1874),  11  Bom.  H, 

the    pmdits    considered    that    an  0.  199. 

instrwaswnt  under  which  the  widow  °  Ante,  pp.  124-126. 

remaiiw&d  k  possession  was  inopera-  *  Antaji    v.    Dattan    (1893)     19 

tive.     O,  0.  Sadw  ("  Law  of  Adop-  Bom.  36. 
tion,"  p.  408)  cohered  that  the 
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A  widow  would  apparently  have  no  power  to  arrange  with  the  natural 
father  to  obtain  for  herself  an  interest  in  property  which  had  not  "been 
vested  in  her,  as,  for  instance,  in  property  which,  on  her  husband's  death, 
passed  by  survivorship  to  other  members  of  the  family,  and  which  is 
de vested  by  the  adoption.1 

In  the  case  of  the  twice-born  classes  where, after  an  adoption,2  son  bom  after 
a  son  is  born  to  the  adoptive  father,  the  adopted  son  loses  all  ad°Ptlon* 
rights  to  the  performance  of  religious  ceremonies,  and  his  rights 
of  inheritance  are  reduced — 

(a)  If  he  be  governed  by  the  Bengal  school,  to  one-half  of 
the  share  of  a  lawfully  begotten  son.3 

(6)  If  he  be  governed  by  the  Benares  school,  to  one-third 
of  the  share  of  a  lawfully  begotten  son.4 

The  "  Dattaka  Mhnansa  "  (sec.  5,  par.  40)  gives  the  adopted  son  a 
fourth  share. 

(c)  If  he  be  governed  by  the  schools  prevailing  in  Southern 
India  6  and  Bombay,6  to  one-fourth  of  the  share  of  a  lawfully 
begotten  son. 

In  a  case  of  partition  of  joint  family  property  governed 
by  the  Mitakshara  law  the  adopted  son,  or  his  son,  son's  son, 
or  son's  son's  son,  and  the  after-born  son,  or  his  son,  son's 
son,  or  son's  son's  son,  share  in  similar  proportions. 

In  a  competition,  either  in  a  case  of  inheritance  or  in  a  case 
of  partition  between  an  adopted  son,  and  a  relation  other  than 

1  Post,  p.  198.  534,    which   was    governed    by   the 

2  Where  the  son  is  born  before  the  Mitakshara  law  and  apparently  by 
adoption  then  the  adoption  is  invalid,  the  Benares  school.    The  Court  there 
ante,  p.  103.  considered  that  an  adopted  son  takes 

8  "  Dayabhaga,"  x.  9 ;    *'  Dattaka  half  the  share  of  a  begotten  son. 
Chandrika,"  v.  16-17 ;    Sir  F.  Mac-         6  Ayyavu  Muppanar  v.  Niladatchi 

naghten's  "  Considerations  on  Hindu  Ammal  (1862),  1  Mad.  H.  C.  45. 
Law,"    137 ;     1    W.   Macn.    70 ;    2         6  Qi/ria$a  v.   Ningapa  (1892),    17 

W.  "Macn.   184 ;    Sarkar's  "  Law  of  Bom.  100.    In.  the  earlier  cases  tho 

Adoption,"  p.  398.     Consequently,  if  Bombay  High  Court  considered  that 

there  be  one  begotten  son  the  adopted  the  share  was  one-third  of  the  share 

son  takes  one-third  of  the  whole,  if  of    a    natural-born   son;    Hanmant 

there  be  two  he  takes  one-fifth,  and  Ranwhandra  v.  BMmackarya  (1887), 

so  on.  12  Bom.  105 ;    Ruklidb  v.  Chunilal 

*  Sir  F.  Macnaghten's  "  Consider  A.mbwfat  (1891),  16  Bom.  347.'    In 

tions  on  Hindu  Law,"  137;    1  W.  Giriapa  v.   STzwgapa  the   Court  did 

Macn.  70;  2  W.  Macn.  184;  "Mitak-  not  refer  to  these  earlier  decisions, 

shara,"   i.    11,   24,   25;     "Dattaka  See  "Vyavahara  Mayukha,"  p.  60, 

Mimansa,"  x.  1 ;  v.  40.    See,  however,  Mandlik's   edition.    As   to    Garbhari 

u&aiwnd  Doss  v.  Sadhu  Churn  Gosaws,  see  Balgir  v,  Dhondgir  (1903), 

(187b)f  4  Calc,  425 ;  30.  L.  R.  5  Bom.  L.  R.  114. 


188 


RENUNCIATION, 


[CHAP, 


Jains. 

Impartible 

property. 

Denunciation 
or  waiver  of 
rights. 


a  son,  son's  SOB,  or  son's  son's  son,  the  adopted  son,  etc.,  receives 
the  same  share  as  he  would  have  taken  if  he  had  been  a 
lawfully  begotten  son.1 

This  rule  has  no  application  to  Budras.  In  their  ease  lawfully 
begotten  and  adopted  sons  take  equally.3 

A  right  to  inherit  the  management  of  debutter  property  is  governed 
by  the  same  principles  as  the  inheritance  of  other  property.3 

In  the  case  of  inheritance  to  stridhan  property  an  adopted  stepson 
takes  equally  with  a  natural-born  stepson.4 

The  birth  of  a  lawfully  begotten  son  would  not  apparently  affect  the 
incapacity  of  the  adopted  son  to  marry  in,  or  adopt  from,  his  adoptive 
family. 

The  Jain  law  in  this  matter  coincides  with  the  ordinary  Hindu  law.5 

In  the  case  of  impartible  property  the  afterborn  son  succeeds  to  the 
exclusion  of  the  adopted  son.6 

An  adopted  son  can  renounce  his  interest  in  property  which 
becomes  vested  in  him  by  virtue  of  his  adoption,  or  may  waive 
any  of  his  rights  therein,7 

On  such  renunciation  the  person  who  would  take  in  default  of  adoption 
would  succeed  to  the  property.8 


1  Nagindas  Bhugwaitdas  v.  Bachoo 
Hurl-issondas   (1915),   43  I.   A.   56; 
40  Bom.  270;    20  C.  W.  N.   702; 
18  Bom.  L  R.  172;  Gangadhar  Bogfa 
v.  Hira  Lai  Bogla  (1916),   43  Calc. 
944;  20  C.  W.  N.  489  (inheritance  to 
the  stridhan  of  a  stepmother). 

2  Saja    v.    Suboaraya    (1883),    7 
Mad.  253,  at  p.  254 ;   Asita  Motion 
Ghose  Moulik  v.  Nirode  Motion  Ghose 
Moulik  (1916),  20  0.   W.  N.   001; 
Bmmanund    Mahunty    v.    Chowdhry 
Krishna  Churn  Patnaik  (1882),  un- 
reported  case  referred  to  in   G.   C. 
Sarkar's    "Law    of    Adoption,"    p. 
403.     The  rule  was  apparently  un- 
known to  Sir  F,  JVIacnaghten/  who, 
in   dealing   with   a   ease   of  Sudras 
(Gopee  Hohun  Deb  v.  Raja  Rajkrishw, 
"Considerations    on    Hindu    Law," 
233),  expressed  the  opinion  that  the 
adopted  son  was  entitled  to  one-third 
of  the  estate.    In  Raghulanund  Doss 
v.  Sctdhu  Churn  Doss  (1878),  4  Calc. 
25;    30.  L.  R.  534  (ante,  p.   187. 
note  4),    the   parties   were   Sudras. 
See    "Battaka    Chandrika,"    s.    5, 
paras.  29-32 ;  "  Vyavastha  Darpana," 
pp.  91&-915  (this  is  a  digest  of  the 
Hindu    law    current    in    Bengal) ; 


"  Vyavastha  Chandrilca "  (a  digest 
of  Hindu  law  current  in  all  the  Pro- 
vinces of  India,  except  Bengal  pzoper), 
vol  i.  p.  169;  Sarkar's  "Law  of  Adop- 
tion, pp.  402,  403 ;  W.  Macnaghten'a 
"Hindu  Law,'*  vol,  i.  70,  note; 
Strange's  "Hindu  Law,"  p.  99. 

3  Asita   Mohan   Ghosh  Moutik   v. 
Nirode  Mohon  Ghosh,  Moulik  (1916), 
20  C.  W.  N.  901. 

4  Gungadhur    Bogla    (Kumar)    v. 
Hira  Lai  Bogla  (Kumar)  (1916),  20 
C.  W.  N.  489. 

5  RuUial    v.    Chumlal    Amoushet 
(1891),  16  Bom.  347. 

6  Ramasami     Kamaya,     Naik     v. 
Sundarahngctsainfii      Eavnaya      Naik 
(1894),  17  Mad.  422,  at  p.  435 ;   S.  C. 
affirmed    on    appeal,    Sundaralinga- 
sawmi  Kamaya  Naik  v.  Hamasawmi 
JKamaya  Naik  (1899),  26  J.  A.  55; 
22  Mad.  515 ;  1  Bom.  L.  R.  850. 

7  W.  Macnaghten's  "  Hindu  Law," 
vol.  ii.  pp.  183,  184.     He  cannot  re- 
nounce his  status  as  an  adopted  son, 
ante,  p.  157. 

8  Mahadu  Ganu  v.  Bayaji  (1893), 
19  Bom.  239;  Huvee  Bhudr  v.  Roop- 
shuriker  Shunkerjee   (1829),   2   Borr. 
656,  at  pp,  605,  671. 
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There  is  nothing  to  prevent  an  adopted  son  making  over  his  rights 
in  the  property,  or  in  a  portion  thereof,  to  his  adoptive  mother  or  to  any 
one  else  after  he  has  attained  majority.1 

Except  when  he  has  been  adopted  as  a  dmjamusliyayana^  Exclusion 
an  adopted  son  loses  by  his  adoption  all  rights  as  the  son  of  his  in°n^ti?a!s 
natural  father  and  mother.  3  family- 

He  cannot  inherit  to  the  members  of  his  natural  family,4 
except  he  has  such  right  as  the  son  of  his  adoptive  father,5  and 
they  cannot  inherit  to  him.6 

It  may  happen  that  he  loses  the  right  to  succeed  to  his  natural  mother 
and  her  relatives,  and  does  not  acquire  a  new  mother,  or  maternal  relatives 
for  spiritual  or  temporal  purposes,  as  where  the  adoption  is  by  a  bachelor, 
or  a  widower,7  or  perhaps  where  the  adoption  is  made  in  spite  of  the 
express  dissent  of  the  wife  of  the  adoptive  father.8 

An  adopted  son  on  adoption  ceases  to  be  liable  for  the  debts  9  or  other 
obligations  for  which  he  would  have  been  liable  as  a  member  of  his  natural 
family. 

In  parts  of  the  Punjab  the  rights  of  the  adopted  son  in  his  natural  Punjab, 
family  take  effect  if  his  natural  father  dies  without  leaving  legitimate 
sons.10 

It  has  been  held  that  according  to  the  Bengal  school  adoption  Property 
does  not  devest  any  property  which  has  vested  in  the  adopted  Ido^o 
son  by  inheritance,  gift,  or  any  form  of  self-acquisition  previous 
to  the  adoption.11 

1  Tara  Munee  Libia  (Mussummaut)  Minalsshi  Sundara  Nachiar  (1901),  25 

v.  Dev  Narayun  Rat,  (1824),  3  Ben.  Mad.    394 ;    Srinivasa  Ayyangar  v. 

Sel.  R   387  (2nd  ed.,  516) ;  2  Macn ,  Kuppan   Ayyangar    (1863),    1    Mad. 

pp.  183,  184.     See  Bhugobutty  Dayee  H.   0.    180 ;    Gunga  Persad  Roy  v. 

(Mtissamut)   v.   Chowdhry   BJiolanath  Brijessuree.  Chowdhrain,  Ben.  S.  D. 

ThaJcoor  (1871),  15  W.  R.  C.  R.  63 ;  A.  1859,  p.  1091. 
Mdhadu  Oanu  v.  Bayaji  (1893),  19  7  Ante,  p.  106. 
Bom.  239.  8  Ante,  pp.  Ill,  112,  182. 

*  Post,  pp.  190,  191.  &  PranvuttM  v.  DeMstn  (1824), 
8  "  Manu,"   chap.   ix.   para.    142 ;  Bom.  Sel.  R.  4 ;    Kasheeper$hod  v. 

"  Dattaka  Mimansa,"  s    6,  paras.  6-  Bunaeedhur,  4  N.  W.  P.  (S.  D.)  343. 

8;  "Dattaka  Chandrika,"  s.  2,  paras.  10  "  Punjab  Customary  Law,"  hi. 

18-20;   " Mitakshara,"  chap.  i.  s.  11,  p,  83;   "Punjab  Oust.,'*  81. 

para.  32;  "V.  Mayukha,"  chap.  ir.  ll  BehariLal Laha  v.  Kailas  Clwnder 

B.  5,  para.  21.  Laha  (1896),  1  0.  W.  N.  121.    As, 

*  W.  Macnaghten's  "  Hindu  Law,"  for  instance,  where  he  has  acquired 
vol  i.  p  69  property   by  the  will  of  a  natural 

5  tfor    an    instance    of    this,    see  relation,    or    by     succession,    to    a 
Annammak   v.    Mabbu   Bcdi   Reddy  maternal  grandfather,  or  it  may  be 
(1875),  8  Mad.  H.  C.  108,  where  the  even  by  inheritance  from  his  natural 
natural  father  took  as  heir  to  the  son  father,  as  was  the  case  m  Papamma 
whom  he  had  given  in  adoption.  v.  F.  Appa  £au  (1893),  16  Mad.  384, 

6  Dw&nwraen  Sing   v.   Ajeet  Sing  although  the  question  as  to  whether 
(1799),  I  Ben.  Sel.  R.  (new  edition,  it  was  de vested  did  not  arise  in  that 
26) ;  MutfwyyQf  Rvjagopala  Thevar  v.  case. 
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The  Madras  High  Court  *  lias  held  that  under  the  Mitakshara  property 
vested  feolely  and  absolutely  in  the  adopted  son  is  not  devcsted ;  but  in  the 
case  of  inherited  property  a  different  view  ha«  been  taken  in  Bombay.2 
In  the  second  edition  of  his  "  Law  of  Adoption  "  pp.  410A  to  419c, 
&astri  (».  C.  Sarkar  expressed  the  opinion  that  adoption  operates  as  a 
civil  death  in  the  natural  family,  and  that  property  inherited  is*  thereby 
devosted.  This  was  the  view  accepted  in  Bombay.  A  different  view 
\vas  taken  by  Ftastri  G.  C'.  Sarkar  in  the  first  edition  of  his  work 
(pp.  380,  3$K)),  The  question  depends  upon  the  construction  of  the 
text  of  Mann  (142),  Max  Mullcr'g  translation,  p.  355.  "An  adopted  son 
shall  ne\er  take  the  family  (name)  ami  the  estate  of  his  natural  father; 
the  funeral  cake  follow >s  the  family  (name)  and  the  estate,  the  funeral 
u/?vriiigs  nf  him  uho  gives  (his  son  in  adoption)  leave  (as  far  as  that  son  is 
concerned)."1  The  cane  m  question  can  scarcely  come  wit  hin  Manus  text  as 
Man  u  would  not  have  contemplated  an  only  son  being  given  in  adoption. 
It  is  submitted  that  the  caw?  is  governed  by  what  is  the  ordinary  rule 
of  Hindu  law,  viz.  that  property  once  vested  by  inheritance  cannot  be 
devested. 

He  would  lose  such  rights  as  he  might  have  had  in  coparcenary  property 
as  a  member  of  a  joint  family  governed  by  the  Mitakshara  school  of  law.3 
When  the  property  had  been  partitioned  and  a  share  had  vested  in  him 
by  \irtue  of  the  partition,  it  has  been  held  that  he  would  retain  his  rights 
in  it  in  spite  of  the  adoption,  and  where  the  family  property  had  vested  in 
him  as  the  only  surviving  member  of  a  joint  family,  it  would  not  be  devested 
by  his  adoption.4 

When  a  married  Hindu,  having  a  son,  is  taken  in  adoption,  the  son  does 
not,  like  his  father,  lose  the  gotrn  and  rights  of  inheritance  in  the  family 
of  his  birth.5 

A  boy  can  be  adopted,  so  as  to  retain  his  relationship  to  his 
natural  father,  while  acquiring  the  relationship  of  a  son  to  his 
adoptive  father.  He  is  then  said  to  be  Dvyamusfiyayana 6 
(or  son  of  two  fathers). 

A  boy  adopted  in  Mithila  by  the  Kritnma  form  of  adoption  is  also 
treated  as  the  son  of  two  fathers.7 


1  Ytnlata   Xtrtmsunha   Appa  Row  (1 91 6),  40 Bom.  429;  18  Bom.  L.R.  258. 
(Sri  Rajah)  v.  Rangayya  Appa  Row         fi  Kalgavda  Tavanappa  v.  Somappa 

(Sri  Rajah)  (1905),  29  Mad.  437.    On  Tamangavda  (1009),  33  Bom.   059 ; 

appeal  in  this  case  the  question  did  11  Bom.  L.  R.  797. 
not  arise,  41  I.  A.  51;  37  Mad.  199;         6  Literally      two      persons.    See 

17  C.  W.  N.  124;  15  Bom.  L.  R.  1010.  Sutherland's  "  Synopsis,"  head  fifth. 

a  Dattedraya  v.  Gfovind  (1916),  40  The  practice  of  adopting  a  son  as 

Bom.  429 ;  18  Bom.  L.  R.  258.      f&e  d^amu&hyayaw  seems  to  have  origi- 

19  Bom.  L.  K.  Journal,  1.  nated  from  the  obsolete  practice  of 

*  £*&§>  p.  179.  niyoga.    The    dvyamusfyayana    son, 

*  Fe*&0&*  Narasimha  Appa  Row  treated  of  in  the  "  Mitakshara,"  chap. 
(Sri  Rajak)  ff  Rangayya  Appa  Row  i.  s.  10,  is  the  son  begotten  in  ac- 

(190%   29  Mad.  437;  cordance  with  that  practice. 
T,  Gownd         *  Ante,  pp.  157, 158. 
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Where  there  is  an  understanding,  or  a  previous  stipulation  Nitya  dvya* 
between  the  giver  and  the  receiver  in  adoption,  that  the  boy  mm  yw*™** 
should  belong  to  both  of  them,  the  boy  is  said  to  be  nitya, 
dvyamushyayana  l  (i.e.  perpetual  or  absolute  son  of  two  fathers). 

This  arrangement  can  be  made  by  a  widow  taking  in  adoption.2  Adoption  of 

The  authorities  show  that  where  an  only  son  has  been  adopted  by  a  on^y  son' 
united  brother  of  his  father  it  is  presumed  that  there  was  an  arrangement 
that  he  was  to  be  dvyamushyayana?  It  does  not  seem  to  be  very  clear 
whether  this  rule  applies  only  to  the  adoption  of  an  only  son  of  a  brother, 
or  whether  it  is  applicable  to  all  only  sons.4  It  applies  to  adoption  by 
widows  of  brothers.5 

As  it  has  now  been  held  that  an  only  son  can  be  adopted  in  the  Dattaka 
form,6  the  only  advantage  in  adopting  a  boy  as  a  dvyamushyayana  is  that 
the  boy  is  not  removed  entirely  from  his  natural  family ;  but  a  boy  so 
adopted  could  not  secure  the  salvation  of  the  person  adopting  as 


1  Sec  Uma  Deyi  (Srimaii)  v.  Go- 
loolanwtd  Das  Mahapatra  (1878),  5 
I.  A.  40,  at  pp.  50,  51 ;   3  Calc.  587, 
at  p.  598 ;   2  C.  L.  R.  51,  at  p    58. 
Opinions  of  pundits  in  Ha^mun  Chull 
Sing  (Raja)  v.  Ounsheam  Sing  (Koomer) 
(1834),  2  Knapp,  203,  at  pp.  206-288  ; 
Joymoney  Dossee  (Sreemutty)  v.  Sibo- 
soondry    Dossee    (Sreemutty)    (1837), 
Fulton,  75;    Shumshere  Mull  (Raja) 
v.  Ddraj  Konwur  (1816),  2  Ben.  Sel.  R 
189  (2nd  ed.,  216) ;  2  W.  Macn.  192, 
193  ;  Strangers  "  Hindu  Law,"  vol.  i. 
p     86;     W.    Macnaghten's    u  Hindu 
Law,"  vol.  11.   192;    "  Dattaka  Mi- 
mansa,"  s.   6,  para.  48 ;    "  Dattaka 
Chandnka,"  s  2,  para.  24. 

2  Krishna  v.  Paramsliri  (1901),  25 
Bom.  537 ;  3  Bom.  L.  R.  73. 

3  Basava  v.  Lingangauda  (1894),  19 
Bom.   428,   at  p.   454;     Uma  Deyi 
(Srimati)  v.  Gokoolanund  Das  Maha- 
patra  (1878),  5  L  A.  40,  at  pp.  50, 
51 ;   3  Calc.  587,  at  p.  598 ;   2  0.  L. 
R.  51,  at  p.  58.    Contra  Lctxmipatirao 
v,  Venkatesh  (#16),  41  Bom.  315;  19 
Bom.   L.  R.*23.     See  opinions  of 
pundits  in  Haimun  Chull  Sing  (Raja) 
v.   Gunsheam  Sing  (Koomer)  (1834), 
2    Knapp,    203,    at    pp.    206-208; 
Nilmadhub  Doss  v.  Bishumber  Doss 
(1869),  13  M.  I.  A.  85,  at  pp.  100, 
101 ;  3  B.  L.  R.  P.  C.  27,  at  p.  32 ; 
12  W.  R  P.  C.  29,  at  p.  31 

*  Mr.  Mayne,  in  his  "  Hindu  Law  " 
(8th  edL,  p.  231),  applies  this  rule 
only  to  the  son  of  a  brother.  See 
also  Gocoolanund  Doss  v.  Wooma 


Daee  (1875),  15  B.  L.  R.  405,  at  pp. 
415,  416  ;  23  W.  R.  C.  R.  340,  at  p. 
341 ;  S.  C.  on  appeal,  Uma  Deyi 
(Srimati)  v.  Gokoolanund  Das  Maha- 
patra  (1878),  5  I.  A.  40,  at  pp.  50, 
51;  3  Calc.  587,  at  p.  598;  2 
C.  L.  R.  51,  at  p.  58.  Sastri  G.  C. 
Sarkar  ("Law  of  Adoption,"  p. 
377)  says,  "It  may  no  doubt  be 
contended  from  what  Nanda  Pandita 
says  in  one  passage  that  the  gift  of 
an  only  son  is  limited  to  the  case  of 
brothers.  But  in  the  very  next 
passage  (c  Dattaka  Mnnansa,'  n.  39) 
he  explains  the  principle  of  the 
adoption  of  an  only  son,  which  is 
applicable  to  all  cases.  And  this 
general  position  is  supported  by  what 
is  said  in  the  '  Mitakshara '  with 
respect  to  the  analogous  case  of  a 
son  produced  by  a  man  other  than 
the  brother  on  another  man's  wife. 
The  'Dattaka  Chandrika,*  however, 
does  not  appear  to  limit  the  dvya- 
mwshyayana  adoption  of  an  only  son 
to  the  case  of  adoption  by  a  paternal 
uncle  only,  but  intimates  it  to  be 
applicable  to  all  cases  "  ("  Dattaka 
Chandrika,"  ii.  28;  iii.  17;  v.  33). 
See  also  Krishna  v.  Paramdvri  (1901), 
25  Bom.  537»at  p.  542 ;  3  Bom.  L.  R.  73. 

5  See  Krishna  v.  Paramsliri  (1901), 
25  Bom.  537 ;   3  Bom.  L.  R.  73.    It 
was  not  in  that  case  necessary  to 
raise  any  presumption,  as  the  adoption 
was   proved   to   have   been    in   the 
dvyamushyayana  form. 

6  Ante,  p.  145. 
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effectually  as  a  DatlaJca  son.1  The  adoption  of  a  boy  as  a  dvyamiishyayana 
under  these  circumstances  seems  to  have  arisen  from  a  desire  to  reconcile 
the  prohibition  against  the  adoption  of  an  only  son  with  the  recommenda- 
tion to  adopt  the  son  of  a  brother.  There  is  no  necessity  to  evade  a 
prohibition  which  has  now  been  held  to  have  no  legal  force. 

In  some  parts  of  India  a  nitya  dvyamushyayam  seems  to  be  quite 
obsolete.2  It  is  obsolete  on  the  east  coast,  but  is  said  to  be  the  ordinary 
form  of  adoption  recognized  in  Malabar  and  amongst  the  Nambudri 
Brahmins.3  The  practice  has  been  held  by  the  Bombay  High  Court  to 
exist  among  Lingayets,  whether  the  brothers  are  divided  or  joint.4 

It  is  said  to  be  not  at  all  unusual  in  the  southern  districts  of  the  Bombay 
Presidency,5  and  it  has  been  recognized  by  the  Judicial  Committee  in  two 
cases  from  Bengal,0  and  Ly  the  Allahabad  High  Court  in  a  case  from 
Bareilly.7 

flvya-  When  from  a  different  cjolra  (family)  a  boy  was  adopted  after  he  has 
mushyayana.  keen  initiated  into  the  ceremony  of  tonsure  in  the  gotra  of  his  natural 
father,  and  was  invested  with  the  sacred  thread  in  the  gotra  of  his  adoptive 
father,  as  the  rites  of  initiation  have  been  performed  by  both  fathers,  he 
was  termed  anitya  dvyamiishyayana  8  (i.e.  temporary  son  of  two  fathers). 
The  anitya  dvyoMvitshyayaiia  is  unknown  to  modern  Hindu  law.9 

The  forms  and  conditions  of  dvyamusliyayana  adoption  arc 
the  same  as  in  other  cases,  where  the  adoption  is  in  the  Dattaka 
inheritance  a.  form.10    The  boy  adopted  inherits  both  in  the  family  in  which 
he  vras  born  and  in  the  family  of  his  adopter.11 

The  issue  of  the  anitya  dvyamushyayaiia  seem  to  have  reverted  to 
their  father's  natural  family.12  As  in  the  case  of  a  nitya  dvyamushyayana 

1  Vma  Deyi  (Snmcdi)  v.  Gokoola-  Uma  Deyi  (Srimatv)  v.  Gokoolanund 
nund  Das  Mdhapatra  (1878),  5  I.  A.  Das  Mahapatra  (1878),  5  I.  A.  40,  at 
40,  at  p.  51 ;  3  Gale.  587,  at  p.  598  ;  pp.  50,  51 ;   3  Calc.  587,  at  p.  598 ; 
2  0.  L.  R.  51,  at  p.  58 ;   Basava  v.  2  0.  L.  R.  51,  at  p.  58. 
Lingangcwda  (1894),  19  Bom.  428,  at  7  Behari  Lai  v.  Shib   Lai  (1904), 
pp  454,  456  ;  Chenava  v.  Basangavda  26  All.  472. 

( 1895),  21  Bora  105, , at  pp.  108,  109.  8  See  Shumshere  Mutt   (Raja)   v. 

2  Strango's    "  Manual,"    2nd    ed.,  Dilraj  Konwur  (Ranee)  (1816),  2  Ben. 
para.  94;    V.  N.  Mandlik,  p.  506;  Sel  R.  189;  2nd  ed  ,  216,  at  p.  221. 
Had.  Dec.  of  1859,  p.  81 ;  Basava  v.  *  See  Mayne's  "  Hindu  Law,"  8th 
Llngangauda  (1894),  19  Bom.  428,  at  ed ,  p.  231. 

pp.  454,  455.  10  Krishna  v.  Paramshri  (1901),  25 

8  Vasudevan  v.  Secretary  of  State  Bom.  537,  at  p  542 ;   3  Bom.  L.  R. 

(1887),  11  Mad.  157,  at  pp.  167,  179.  73,    See  Sarkar's  "  Law  of  Adoption," 

4  Chenava   v.    Basangavda   (1895),  p,  376. 

21  Bom.  105.  11  See    "  Vyavahara      Mayukha," 

5  Steele's  "  Law  and  Custom,"  45,     chap.  Jv.  s.  5,  para  25. 

47,  183,  384 ;  Basava  v.  Lingangauda         12  W.  Macnaghten's  "Hindu  Law," 

(1894),   19   Bom.   428,   at  pp.   466,  vol.  i.  p  71,  referred  to  in  Uma  Deyi 

467  ;    Krishna  v.  Paramshri  (1901),  (Snmati)  v   Gokoolanund  Das  Maha- 

25  Bom.  537,  at  p.  543 ;  3  Bom.  L  R.  patra  (1878),  5  L  A.  40,  at  p.  51 ;   3 

73.       '  Calc.  587,  at  p.  598  ;  2  C.  L.  R.  51, 

8  N&meiffwb  Doss  v.  BishumberDoss  at  p.  58.    See  "  Dattaka  Mimansa," 

(1869),  13  ML  I.  A.  85,  at  pp.  100,  s.  6,  paras.  41-44;  Strange's  "Hindu 

101 ;    12  W.  R.  P.  a  29,  at  p.  31 ;  Law,"  voL  ii.  pp.  122,  123, 
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effectually  as  a  Datiabi  son.1  Tho  adoption  of  a  boy  as  a  dvyamushyayana 
midcr  these  circumstances  seems  to  have  arisen  from  a  desire  to  reconcile 
the  prohibition  against  the  adoption  of  an  only  son  with  the  recommenda- 
tion to  adopt  the  son  of  a  brother.  There  is  no  necessity  to  evade  a 
prohibition  which  has  now  been  held  to  have  no  legal  force. 

In  some  parts  of  India  a  mtya  dvyamusliyayana  seems  to  be  quite 
obsolete.2  It  is  obsolete  on  the  east  coast,  but  is  said  to  be  the  ordinary 
form  of  adoption  recognized  in  Malabar  and  amongst  the  Nambudri 
Brahmins.3  The  practice  has  been  held  by  the  Bombay  High  Court  to 
exist  among  Lingayets,  whether  the  brothers  are  divided  or  joint.4 

It  is  said  to  be  not  at  all  unusual  in  the  southern  districts  of  the  Bombay 
Presidency,5  and  it  has  been  recognized  by  the  Judicial  Committee  in  two 
cases  from  Bengal,0  and  by  the  Allahabad  High  Court  in  a  case  from 
Bareilly.7 

Amtya  dvya-  When  from  a  different  goira  (family)  a  boy  was  adopted  after  ho  has 
mwhyayana.  |^ecn  initiated  into  the  ceremony  of  tonsure  in  the  gotra  of  his  natural 
father,  and  was  invested  with  the  sacred  thread  in  the  gotra  of  his  adoptive 
father,  as  the  rites  of  initiation  have  been  performed  by  both  fathers,  he 
was  termed  anitya  dvyamushyayana  8  (i.e.  temporary  son  of  two  fathers). 
The  anitya  dvyamushyayana  is  unknown  to  modern  Hindu  law.9 

The  forms  and  conditions  of  dvyamusliyayana  adoption  are 
the  same  as  in  other  cases,  "where  the  adoption  is  in  the  Dattaka 
inheritance  m  form.10    The  boy  adopted  inherits  both  in  the  family  in  which 
he  \vas  born  and  in  the  family  of  his  adopter.11 

The  issue  of  the  anitya  dvyamusliyayana  seem  to  have  reverted  to 
Iheir  father's  natural  family.12  As  in  the  case  of  a  nitya  dvyamushyayana 

1  Vma  D&yi  (Srimah)  v.  GoJcoola-  Uma  Deyi  (Srimati)  v.  Gokoolanund 

nund  Das  Mafwyatra  (1878),  5  I.  A.  Das  Mahapatra  (1878),  5  I.  A.  40,  at 

40,  at  p.  51 ;  3  Calc.  587,  at  p.  598  ;  pp.  50,  51 ;   3  Gale.  587,  at  p.  598 ; 

2  C.  L.  R.  51,  at  p.  58 ;   Basava  v.  2  C.  L.  R.  51,  at  p.  58. 
Linganganda  (1894),  19  Bom.  428,  at         7  Behari  Lai  v.  Shib  Lai  (1904), 

pp.  454,  456 ;  Chenava  v.  Basangavda  26  AIL  472. 
(1895),  21  Bom.  105,  .at  pp.  108, 109.  8  See   Shumshere   Mutt  (Raja)   v. 

3  Strange's    "Manual,"    2nd    ed.,  Dilraj  Konwur  (Ranee)  (1816),  2  Ben. 

para.  94,-    V.  N.  Mandlik,  p.  506;  Sel.  R.  189;  2nd  ed.,  216,  at  p.  221. 
Mad  Dec  of  1859,  p.  81 ;  Basava  v.         9  See  Mayne's  "  Hindu  Law,"  8th 

Ltngangauda  (1894),  19  Bom.  428,  at  ed.,  p.  231. 
pp.  454,  455  10  Krishna  v.  Paramshn  (1901),  25 

3  Vasudevan  v.  Secretary  of  State  Bom.  537,  at  p.  542 ;  3  Bom.  L.  R. 
(1887),  11  Mad.  157,  at  pp.  167,  179.  73.    See  Sarkar's  "  Law  of  Adoption,1* 

4  Chenava   v.    Basangavda   (1895),  p.  376. 

21  Bom  105.  «  See    "  Vyavahara     Mayukha,'* 

5  Steele's  "  Law  and  Custom,"  45,     chap.  jv.  s.  5,  para.  25. 

47,  183,  384 ;  Basava  v.  Lingangauda  12  W.  Macnaghten's  "Hindu  Law," 

(1894),    19   Bom.   428,   at  pp    466,  vol  i.  p  71,  referred  to  hi  Uma  Deyi 

467  ;    Krishna  v.  Paramshn  (1901),  (Srimati)  v.  Gokoofanund  Das  Maka- 

25  $om.  537,  at  p.  543;  3  Bom  L.  R.  patra  (1878),  5  I.  A.  40,  at  p.  51 ;  3 

73.  Calc.  587,  at  p.  598 ;  2  C.  L.  R.  51, 

6  N&madkubDo$sv.Bishu,mberDos8  at  p.  58.    See  "Dattaka  Mimansa," 
(1869),  13  Kr  L  A.  85»  at  pp.  100,  s.  6,  paras.  41-44 ;  Strange's  "  Hindu 
101 ;   12  ^.  R.  P.  0.  29,  at  p.  31 ;  Law,"  vol.  ii.  pp.  122,  123. 


CHAP.  IV.] 


DVYAMUSHYAYANA., 


193 


the  adoption  is  complete,  it  is  submitted  that  thw  issue  inherit  in  the 
adoptive  family,  and  in  that  family  only.1 

Failing  near  heirs,  the  natural  mother  3  and  other  natural 
relations  will  inherit  to  a  man  adopted  in  this  form. 

Sastri  G.  C.  Sarkar  ("  Law  of  Adoption,"  2nd  ed.,  p.  383)  says,  "  A 
difficult  question  arises  when  such  a  son  dies,  after  inheriting  property 
from  both  adoptive  and  natural  fathers.  It  is  reasonable  that  both  the 
mothers  should  inherit  the  respective  shajes  of  the  property  inherited  by 
the  son  from  their  respective  husbands," 

If  a  son  is  born  to  the  natural  father,  the  dvyamushyayana  After-born 
son  takes  half  of  what  the  after-born  son  takes.    If  a  son  is soa* 
born  to  his  adoptive  father,  he  takes  half  of  an  adopted  son's 
share.3 

The  "  Mayukha  "  says,4  "  If  both  have  legitimate  sons,  he  offers  an 
oblation  to  neither,  but  takes  a  quarter  of  the  share  allotted  to  a  legitimate 
son  of  his  adoptive  father." 

Adoption  by  a  widow  vests  in  the  adopted  son  (as  the  Vesting  and 
heir  of  her  husband)  the  estate  vested  in  her  as  widow,5  or 
as  mother  of  a  deceased  son,6  or  vested  in  her  co- widow,7  as 


1  See    Sutherland's  "Synopsis    of 
Law  of  Adoption,"  head  v. ;  R.  Sar- 
vadhikari's  "  Law  of  Inheritance,"  p. 
533.    Sastri  G.  C.  Sarkar  says  ("  Law 
of  Adoption,"  p.  376)  that  the  de- 
scendants continue  to  belong  to  both 
the  gotras  or  families. 

2  See  BeTian  Lai  v.  8Mb  Lai  (1904), 
26  All  472. 

8  G.  C.  Sarkar's  "Law  of  Adop- 
tion," p.  403 ;  "  Dattaka  Chandrika," 
s.  5,  paras.  33,  34.  As  to  what  is 
such  share,  see  ante,  p.  187. 

*  IV.    5,   para.    35.    See   Mayne's 
"  Hindu  Law,"  8th  ed.,  p.  232. 

6  See  Mondakini  Dasi  v.  Adinath 
Dey  (1890),  18  Oalo.  69 ;  Eamundoss 
Mook&rjea  v.  Tarinee  (Mussamut) 
(1858),  7  M.  I.  A.  169,  at  p.  185; 
Lakshmana  Rau  v.  Lakshmi  Ammal 
(1881),  4  Mad.  160,  at  p.  164 ;  Sree- 
ramulu  v.  Kristamvm  (1902),  26  Mad. 
143,  at  p.  152 ;  Gollwtor  of  Bareilly 
v.  Nwaen  Day  (Musst.)  (1868),  3 
Agra,  349.  It  does  not  affect  her 
gtndhan  property. 

*  Jatindra  NatTi   Ctyu&lmri  (Rai) 
v,  Awrffo  L<d  Ba0cM  (1900),  5  C.  W. 
N".  30 ;  Itonji  Vinayakrav  Jaggawnatfa 

HL. 


ShanJearsett  v.  LaJcshm&ai  (1887),  11 
Bom.  381,  at  p.  397;  Jamnabai  v. 
Baychand  Nalwdchand  (1883),  7  Bom. 
225 ;  Lakhmi  Ohand  v.  Gatto  J5a* 
(1886),  8  AIL  319.  See  V&anki 
Venkata  Krishna  Row  (Rajah)  v. 
Venkata  Rama  LaJcshmi  Narsayya 
(1876),  4  I.  A.  1,  at  p.  9;  1  Mad. 
174,  at  p.  186 ;  26  W.  R.  C.  E.  21, 
at  p.  23  ;  Ramasawmi  Aiyah  v.  Ven- 
cataramaiyan  (1879),  6  I.  A  196,  at 
p.  208  ;  2  Mad.  91,  at  p.  101 ;  Bykarti 
Monee  Roy  v.  Kisto  Soonderee  Roy 
(1867),  7  W.  R.  C.  R.  392.  A  oon- 
trary  opinion  was  expressed  in  Go- 
fando  Nath  Roy  v.  Ram  Kanay 
Chowdhry  (1875),  24  W.  JR.  C  R, 
183,  and  Pitddo  Eumaree  Debee  v. 
Juggwt  Ki&hore.  Acharjee  (1875),  5 
Calc.  615,  in  the  former  of  which 
cases  the  question  did  not  directly 
arise,  and  in  the  latter  the  decision 
was  set  as&e  by  the  Judicial  Com* 
mittee  upon  another  ground  (Pudma 
Coowtri  Debi  v.  Court  of  Wards 
(1881),  8  I.  A.  229;  8  Calc.  302). 
See  G.  C.  Sarkar's  "Law  of  Adop- 
tion," p.  411. 

7  Mondakini  Dasi  v.  Adinath  Dey 
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widow,1  subject  to  a  right  of  maintenance;3  but,  with  these 
exceptions,  it  does  not  devcst  any  estate  of  inheritance  which 
has  been  taken  by  a  pornon,  as  heir  of  a  male  holder  other  than 
tho  person  to  whom  tho  adoption  was  made.3 

This  proposition  applies  only  to  cases  governed  by  the  Bengal  school 
ol  law,  and  to  property  which  has  passed  by  inheritance  under  the  Mitak- 
ehara  system.  It  has  no  application  to  coparcenary  property  held  by 
the  members  of  a  joint  family  under  the  Mitakshara  school,  as  to  which, 
see  pot>t,  p.  198. 

Illustrations. 

(i.)  A,  governed  by  the  Bengal  school  of  law,  dies,  leaving  a  son  B, 
and  a  widow  C,  and  having  given  to  C  a  power  to  adopt  a  son  in  case  of 
failure  of  male  issue.  B  dies,  leaving  a  widow  B.  C  adopts  E.  E  cannot 
oust  D.4 

(ii.)  A,  the  owner  of  an  Impartible  zemindari,  dies,  leaving  a  son  B, 
and  a  widow  C.  B  dies  unmarried.  C  validly  adopts  D.  D  can  oust  C.5 

(iii.)  A,  a  separated  Hindu,  governed  by  the  Mitakshara  law,  dies, 
leaving  a  widow  B,  and  a  son  C  by  another  wife.  C  dies  unmarried,  and 
thereupon  B  adopts  3>.  D  cannot  oust  the  heir  of  C  who  had  succeeded 
on  C's  death.6 

(iv.)  A,  governed  by  the  Bengal  school  of  law,  dies,  leaving  a  widow  B, 


(1890),  18  Calc.  69;  Rakhmabai  v. 
Radhabai  (186S),  5  Bom.  H  C.  A.  C. 
118,  at  p.  192;  Gopal  Balkrishna 
Xfnjale  v.  Vishnu  Rnghunath  Kenjak 
(1898),  23  Bom.  250  ,  Artwva,  v. 
Mahadganfa,  22  Bom.  416  ;  Bnmji  v. 
Ghamau  (1879),  6  Bom.  498. 

1  Where  the  estate  is  vested  in  tho 
co-widow  as  heir  to  her  soa  it  cannot 
bo  so  devested  ;  Faizuddin  Ali  Khan 
v.    Tincown  Saha    (1895),  22  Calc. 
565;   Anandihai  v.  Kathibai  (1904), 
28  Bom.  401. 

2  Dhurm  Da*  Pandty   v.   Shama- 
soondn   Dibiah  (1843),   3   M.    I.   A, 
229,  at  p.  243  ;  0  W.  B.  P.  C.  43,  at 
p.  *5. 

3  Bhubaneswari  Debt  v.  Nilkomul 
Lahiri  (1885),  12  I.  A.  137  ;  12  Calc. 
18  j  S.  C.  in  Court  below,  Nilcomul 
Lahuri   v.    Jotendro    Mohun   Lahuri 
(1881),  7  Calc.  178;  8  C.  L  K.  401  ; 
Rally    Prosonno    Ohose    v.     Gocool 
Chuwter  Matter  (1877),  2  Calc.  295  ; 
Dhurm  JOow  Pandey  v.  Shama  Soondri 
&9M{Musw,mat)  (1843),  3  M.  L  A. 
229;  6  W.  It  P.  C.  43  ;  Oopal  Bal- 
krishna  JTej^ofe  v.  Vtehnu  Maghunath 

(1908), 


deo  Vishnu  Manohar  v.  Ramchan&ra 
Vinayak  Modak  (1896),  22  Bom.  551  ; 
Dharnidhar  (Shn)  v.  Ghinto  (1895), 
20  Bom.  250  ;  Gavdappa  v,  Girimal- 
fappa  (1894),  19  Bom.  331  ;  Chandra 
v.  Gojarabai  (1890),  14  Bom.  463  ; 
Annammah  v.  Mabbu  Bali  Jteddy 
(1875),  8  Mad.  H.  0.  108  ;  Rupchand 
Hindumal  v.  Jtakhmdbai  (1871),  8 
Bom.  H.  C.  A.  C.  114;  estate  of  grand- 
mother,  Drobomoyee  Chmvdhrain  v. 
Shama  Chum  Chowdhry  (1885),  12 
Calc.  246  ;  estate  of  mother,  Amndi- 
bai  v  Kashibai  (1904),  28  Bom.  461  ; 
6  Bom.  L.  R.  404  ;  estate  of  daughter, 
Lakshmibai  v.  Vtehm  Vasudev  Bele 
(1905),  29  Bom  410  ;  7  Bom.  L.  R. 
436,  and  cases  below,  notes  1-3, 
and  post,  p.  195,  notes  4-9. 

*  Bhoobun  Moyee  Delia  (Mu&- 
wtmat)  v.  Mam  Kishore  Acharj  Chow- 
dhry  (1865),  10  M.  I.  A.  279;  3  W. 
R.  P  C.  15. 

5  VeUanki    Vmkata  Krishna  Row 
(Rajah)  v.    Venkata  Mama  Ldkshmi 
Nototyya  (1876),  4  L  A.  1  ;  1  Mad. 
174. 

6  Annammah  v.  Matibu  Bali 
^f*75)?  8  Met4  H  C,  108, 
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and  a  son  0  by  another  wife,  and  a  mother  D.  C  dies  unmarried,  and 
thereupon  B  adopts  E.  E  cannot  oust  D  who  had  succeeded  on  C's 
death.1 

(v.)  A,  governed  by  the  Bombay  law,  dies,  leaving  a  widow  B,  and  an 
undivided  son  C.  C  dies,  leaving  a  widow  D  and  a  son  E,  who  subsequently 
dies.  On  E's  death,  B  adopts  F.  F  cannot  oust  D.2 

(vi.)  A  and  his  sons  B  and  C  were  members  of  an  undivided  family, 
governed  by  the  Bombay  law.  B  died,  leaving  a  widow  D  ;  then  A  died. 
On  A's  death,  C  became  the  last  surviving  member  of  the  coparcenary. 
0  died,  leaving  a  widow  E.  After  C's  death,  D,  having  express  authority 
to  adopt,  adopted  F.  F  cannot  oust  E.3 

(vii.)  A  dies,  leaving  three  widows  and  B  tho  wife  of  a  son  who  had 
predeceased  him.  B  adopts  C.  C  cannot  oust  the  widows.4 

(vih.)  A  and  B  were  undivided  brothers,  governed  by  the  Mitakshara* 
school.  A  dies,  leaving  a  widow  C.  B  dies,  leaving  a  widow  D.  C  adopts 

E.  E  cannot  oust  D,5 

(ix.)  A,  governed  by  the  Bengal  school,  dies,  leaving  a  widow  B,  and 
a  daughter  C,  and  a  brother's  son  D.  C  dies,  then  D  dies,  having  given 
to  his  widow  E  a  power  of  adoption.  Then  B  dies.  Afterwards  E  adopts 

F.  F  has  no  right  to  the  property.6 

(x.)  A,  governed  by  the  Mitakshara,  dies,  leaving  two  widows  B  and  C, 
and  a  son  D  by  B.  He  authorized  0  to  adopt  a  son  in  the  event  of  1) 
dying  unmarried.  D  died  unmarried.  C  adopted  a  son  E,  to  which 
adoption  B  was  not  a  party,  E  cannot  oust  B  who  succeeded  as  heir 
to  her  son.7 

(xi.)  A,  governed  by  the  Bengal  school,  dies,  leaving  a  widow  B,  and 
two  brothers  0  and  D.  C  dies,  leaving  a  son  E.  D  dies,  leaving  a  widow 

F,  and  having  given  her  a  power  of  adoption.    After  B's  death,  F  adopts 

G.  G  cannot  compel  E  to  give  him  half  the  property.8 

As  to  vatan  property,  see  BMmabai  v.  Tayappa  Murarrao  (1913),  37 
Bom.  598  ;  15  Bom.  L.  R.  783. 

In  Kalidas  Das  v.  Krishan  Chandra  Das*  Peacock,  O.J., 

1  Drobomoyee  Ghowdhrain  v.  Shama  Chundcr  Mitter  (1877),  2  Calc.  295. 
Churn  Chowdhry  (1885),  12  Calc/246.  If    tho    adoption    had    taken    place 

2  Keshav    ftamkrishna    v.    Oovind  during  tho  lifetime  of  B,  F  would 
Ganesh  (1884),  9  Bom.  94.  have  succeeded,  but  on  B's  death  the 

3  Chandra  v.  Gfojarabai  (1890),  14  property   must  have   vested  in  the 
Bom.  463.    If  D  had  adopted  before  then  heir  of  A. 

C's  death  F  would  have  been  entitled         7  Faizuddin  AU  Khan  v.  Tincowri 

to  share  with  C,  idem,  at  p.  4G6,  on  tho  Saha  (1805),  22  Calc.  565. 
authority    of    Rayhunada    (Sri)    v.         8  If  tho  adoption  had  taken  place 

Brozo  Kislioro  (Sri)  (1876),  3  I.  A.  in  tho  lifetime  of  C  then  G  would 

154;  1   Mad.   69;  25  W.  R.   C.   K.  have  been  entitled  to  share  with  E; 

29L  JBhulaneswari  Debi  v.  Nilkomul  Lahiri 

*  Dharnid7Mr(8tri)v.aMnto(18<)5),  (1885),  12  I  A.  137;  12  Cab.   18.; 

20  Bom.  250.  S.  C.  in  Court  below,  Nvkomul  Lahun 

5  Adivi  Suryapralcasa  Rao  v.  Ntda-  v.  Jotrendo  Mohun  Lahuri  (1881),  7 

mwiy  Gangaraju  (1909),  33  Mad.  229.  Calc.  178  ;  8  C.  L.  E.  401. 
See  ftpychand  Hindumal  v.  JBoJftmo-        8  (1869),  2  B.  L.  B.  (F.  B.)  103, 

),  8  Bom.  H.  Q.  A.  C.  114.  at  p.  Ill ;  11  W.  R,  (A,  0.  J.)  1J,  ^ 
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said, "  There  is  no  case  in  which  an  estate  vested  by  inheritance 
can  be  devostod  by  the  adoption  of  a  son  by  a  widow  after  her 
husband's  death." 

Although  the  judgment  proceeded  on  the  circumstance  that  the  person 
in  whom  the  estate  was  vested  had  assented  to  the  adoption,  it  is  said 
in  Bain  Anaji  v.  Satnoji  Krishnarav,1  "  For  the  purposes  of  inheritance 
the  adoption  may  bo  considered  as  relating  back  to  the  death  of  the 
adoptive  father  devesting  all  estates  which  have  during  the  intermediate 
period  become  vested,  as  it  were,  conditionally  in  another."  This  is,  it 
is  submitted,  put  too  broadly.  In  the  same  case 3  the  Court,  in  refemng 
to  Sri  Snghuwfa  v.  Sri  Brozo  Kislioro*  says  that  "the  person  whose 
estate  was  there  devested  was  a  male  full  owner,"  but  in  the  case  cited  the 
parties  were  members  of  a  joint  undivided  family,  governed  by  the  Mitak- 
shara  law,  and  the  person  whose  estate  was  devested  had  not  obtained  it 
by  inheritance,  but  by  survivorship.4 

In  Surendra  Nandan,  Das  v.  Sailaja  Kant  Das,5  expressions  are  used 
which  would  seem  to  apply  to  an  estate  of  inheritance,  but  the  Court 
was  there  dealing  with  a  case  where  there  had  been  a  succession  by  sur- 
vivorship in  a  family  governed  by  the  Mitakshara  school  of  law. 

So  far  as  the  estate  of  the  donor  of  a  power  of  adoption  is  concerned, 
the  only  persons  whose  rights  of  inheritance  are  superior  to  those  of  bis 
widow  are  his  son,  grandson,  and  great-grandson,  during  the  lifetime  of 
any  one  of  whom  no  adoption  can  take  place,  and  an  heir  of  one  of  such 
persons,  in  whom  the  estate  has  been  vested  after  his  death.  When  the 
estate  has  vested  in  such  heir  the  power  is  at  an  end,6  and  no  estate  is 
devested  by  an  attempted  exercise  of  the  power.7 

Invalid  Where  the  power  is  at  an  end,8  or  from  any  other  reason  the  adoption 

adoption.         js  invalid,  the  adoption  does  not  even  devest  the  interest  of  the  woman 
who  purports  to  adopt.9 

wui.  Where  the  widow  takes  as  devisee  under  a  will  her  interest 

is  not,  in  the  absence  of  a  provision  to  that  effect,  devested  by 
an  adoption.10 

1  (1895),  21  Bom.  319,  at  p.  325.  205 ;    Drobomoyee     Chowdhrain     v. 

2  At  p.  324.  Shama   Chum  Chowdhry  (1885),   12 

3  (1876),  2  I.  A.  154 ;  1  Mad.  69 ;  Calc.  296 ;  Annamah  v.  Mdbbu  Soli 
25  W.  R.  C.  E.  291.  Beddy  (1875),  8  Mad.   H.   C.   108  ; 

*  See  post,  p.  198.  Keshav  Ramkrishna  v.  Govind  Ganesh 

s  (1891),  18  Calc.  385,  at  pp.  395,  (1884),  9  Bom.  94. 

396.  8  Ante,  pp.  130,  131. 

6  Ante,  pp.  130,  131.  9  Xrishnarav  Trimbak  Hasabnis  v. 

7  Bhoobun    Moyee    Debia     (3£us-  Shankarrav  Vinayak  Hasabnis  (1892), 
sumat)  v.  Ramkishore  Acharj  Chow-  17  Bom.  164. 

dJwy  (1865),  10  M.  I.  A.  279,  at  pp.  l°  Bepin  Behan  Bundopadhya    v, 

311,  312  ;  3  W.  K.  P.  C.  15,  at  p.  18 ;  Brojo  Nath  Moolshopadhya  (1882),  8 

Pw&ma   Coomaari  Deli  v.    Court   of  Calc.  357.    See  Sarat  Chandra  MuUicfo 

Wards  (1881),  8  I.  A.  229  ;  8  Calc.  v.  Kanai  Loll  Chunder  (1903),  8  C.  W. 

302  5     Whcw&miml   v.    VenJcatarama  N.  266,  at  p.  270, 
Aiyan  (I8S7),  14  I.  A.  67;  10  Mad. 
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Where  there  is  a  provision  in  a  will  that  the  estate  of  the  devisee 
should  be  devested  on  an  adoption,  and  that  the  adopted  son  should 
take  the  property,  such  provision  might  be  effectual.1 

The  interest  of  the  widow  as  executrix  is  not  devested  by 
an  adoption.2 

It  is  submitted  that  an  estate  cannot  be  devested  by  the 
mere  consent  of  the  person  in  whom  it  is  vested,3 

It  is  submitted  that  this  question  depends  upon  the  question  whether 
consent  can  validate  an  adoption  which  is  otherwise  invalid.4  If  it  has 
not  such  effect,  then  the  devesting  of  an  estate  would,  it  seems,  not  be 
effected  by  the  act  of  adoption,  but  only  in  the  way  provided  by  law  for 
the  transfer  of  property.5 

Even  if  consent  can  operate  to  devest  an  estate  a  distinction  might 
well  be  made  between  the  cases  in  which  the  person  so  consenting  is  a 
full  owner,  and  those  in  which  the  estate  is  vested  in  a  qualified  owner  ; 
in  which  latter  cases  the  rights  of  the  reversioners  could  scarcely  be  pre- 
iudiced  by  the  consent.6  . 

Even  if  the  then  immediate  reversioners  should  also  consent,  it  is  by  no 
means  clear  that  the  rights  of  the  persons  who  should  become  entitled 
on  the  succession  opening  out  would  be  affected.7 

Where  the  consent  is  necessary  for  the  purpose  of  validating  the  adop- 
tion, as  in  Madras,*  or  Bombay,'  effect  would  be  given  to  it.  This  question 
stands  on  a  different  footing. 


i  See 
Sir  F 
on  Hindu    LW, 


TagorJs  case  ; 

«  Considerations 

p.    168;    Sircar's 


Bdbu  Awji  v.   Eatmji   KrisJinarav 
(1895),  21  Bom   319,  and  XupcMnd 


ZMH.    <*««««*)    v.     JtedMon 

f  i  at-P27r 

* 


43 


Dty  (1915),  43  1.  A.  12  ; 

-  20  0.  W.  N.  1C9;  18 
,M  ^. 

in    A****   v. 


;  7  Bom.  L  R.  405 

: 

(IV.  of  1882),  s.  123. 
•  This  dwtinotwn  vas  not  made 

in  the  Bombay  oaseB  (above,  note 
v]uoh  held  ^  ^  egtftte  oonld 

be  devested  by  consent.    bJ*»g 


.  327,  et  pp.  331,  332  ;  <ft*»I 
m  J^ab  v.  YMnu  Rogte- 
Wrfft  ^e»;ofe  (1898),  23  Bom.  250; 
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Impartible 
estate. 


Fraud. 


Maintenance 
of  widow. 


Persons  taking 
after  widow. 


Dovesting  of 
rights  acquired 
by  survivor- 
ship. 


Impartible 
estate* 


The  rule  prohibiting  the  (leveling  of  estates  applies  to 
impartible  estates,  the  succession  to  which  depends  upon 
inheritance.1 

The  rule  is  not  affected  by  the  circumstance  that  the  adop- 
tion has  been  delayed  by  fraud,  even  when  the  fraud  has  been 
practised  by  a  person  who  has  thereby  procured  the  vesting  of 
the  estate  in  him.2 

A  widow  whose  estate  is  devested  is  entitled  to  maintenance 
from  the  property.3 

An  adoption  prevents  the  succession  of  persons  who  would 
otherwise  take  the  estate  after  the  widow  whose  estate  is 
devested.4 

By  adoption  to  a  deceased  member  of  a  joint  family  governed 
by  the  Mitakshara  law  a  person  acquires  such  interest  in  the 
joint  family  property  as  he  would  have  acquired  if  he  had  been 
natural  born.6 

Illustration. 

A  and  B,  brothers,  formed  a  joint  Hindu  family  governed  by  the 
Mitakshara  law.  A  died  without  male  issue,  leaving  his  wife,  C,  pregnant. 
Then  B  made  a  will  directing  his  wife  D  to  adopt  a  son,  then  B  died.  The 
next  day  C  gave  birth  to  a  son  E.  Then  D  adopted  F.  F  became  entitled 
to  share  the  property  with  E.6 

Adoption  would  not,  however,  devest  estates  which  had  passed  by 
inheritance  from  those  who  had  acquired  rights  by  survivorship.7 

In  the  case  of  an  impartible  estate,  the  succession  to  which  is  in  a 


1  See    VdllanU    Venkata    Krishna 
Row  (Rajah)  v.   Venkata  Rama  Lak~ 
shmi   Narsayya  (1876),  41    A.    1 ; 
1  Mad.  174  ;  post,  chap  xvii. 

2  Bhubancswan  Debz  v.   Nilkomul 
LaJim  (1885),  12  I.  A.  137;  12  Calc. 
18;  S.  0.  m  Court  below,  Nvkomul 
Lahun   v.    Jotendro   Mohun   Lahuri 
(1881),  7  Calc.  178  ;  8  C.  L  E.  401. 

3  Jamnabcti   v.    Raychand    Nahal- 
chand  (1883),  7  Bom.  225 ;  Rakhma* 
lai  v.  Radhabai  (1868),  5  Bom.  H.  (X 
A.  C.  181,  at  p  193.    As  to  the  main* 
tenanco  of  a  widow,  see  ante,  pp.  78, 
70. 

*  As,  for  instance,  a  daughter,  or 
Daughter's  son.  Ramkishen  Surkeyl 
r.  Sriwuttee  Dibia  (Mussummaut) 
(1824),  3  Ben.  Sol.  E.  367  (now 
edition,  499), 

5  See>  &<irm<&dki  Ganesa,  Ratna- 
matyar  v.  Cfopofo  Xfatfmtoaiyw  (1880), 


7  I.  A.  173,  at  p.  179 ;  2  Mad.  270, 
at  p.  281 ;  Sreeramulu  v.  Kristamwa 
(1902),  26  Mad.  143,  at  p.  152; 
Surendra  Nandan  Das  v.  Sailaja  Kant 
Das  Mahapatra  (1891),  18  Calc.  385; 
Chandra  v.  Gojarabai  (1890),  14  Bom. 
463,  at  p.  467;  Vithoba  v.  Bapu 
(1890),  15  Bom.  110,  at  p.  129; 
Bachoo  Harkisondas  v.  ManJcorebai 
(1904),  29  Bom.  51 ;  6  Bom  L.  K. 
208 ;  affirmed  on  appeal  (1907),  34 
I.  A.  107 ;  31  Bom.  373  ;  11  C.  W.  N, 
769 ;  9  Bom.  L.  B.  646. 

6  Bachoo  Harkisondas  v.  Mankore- 
6at  (1909),  34  I.  A.   107;  31  Bom, 
373 ;  11  C.  W.  N.  769 ;  9  Bom.  L.  E. 
646. 

7  Ante,  pp.  193, 194.    See  RupcJutnd 
Hindumal   v.    Rakhmabai   (1871),   8 
Bom.  H.  C.  A.  C.  114;  Chandra  v, 
Gojarabai  (1890),  11  Bom.  463. 
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ALIENATIONS. 


joint  family  governed  by  Mitakshara  law,  the  estate  of  a  person  to  whom 
a  right  has  accrued  by  survivorship  may  be  de vested  by  an  adoption  to 
the  holder  whoso  rights  have  so  survived,1 

An  adopted  son  is  not  bound  by  unauthorized  alienations2  Power  to 
made,  or  acts  of  waste  committed  by,  the  widow  adopting  w\d^ 
him,  at  the  time  when  the  property  was  vested  in  her,3  or  after 
the  adoption,4  or  by  the  manager  of  the  estate. 

Thus  an  alienation  made  by  the  widow,  even  before  the  adoption, 
oan  be  set  aside  at  the  instance  of  the  adopted  son,  unless  it  be  made 
under  such  circumstances  as  would  bind  the  reversioners.8  The  Madras 
High  Court6  has  held  that  even  in  the  case  where  the  transaction  be  not 
such  as  would  have  bound  the  reversioners,  the  alienee  is  entitled  to  retain 
possession  during  the  lifetime  or  widowhood  of  the  widow,  as  in  the 
absence  of  an  adoption  she  was  competent  to  deal  with  her  own  personal 
interest,7  and  the  rights  of  the  adopted  son  do  not  date  before  the  adoption.8 
There  is  an  unreported  decision  of  the  Bombay  High  Court  to  the  same 
effect,9  but  other  decisions  of  that  Court  have  clearly  held  that  the  adopted 


1  See   RagJiunada   (Sri)    v.    Brozo 
Kishore  (Sri)  (1876),  3  I.  A.  154 ;  1 
Mad.  69 ;  25  W,  B.  C.  B.  291,  where 
the  estate  of  an  undivided  half-brother, 
who  had  succeeded  to  an  impartible 
zemindary,  was  devested.    This  case 
was  misunderstood  by  the  Calcutta 
High  Court  in  Rally  Prosonno  Ghose 
v.   Oocool  Chunder  Hitter  (1877),  2 
Calc.   295,  at  p.   309;   see  Surendra 
Nandan  Das  v.  Sailaja  Kant  Das  Ma- 
Tiapatra  (1891),   18  Calc.  385,  at  p. 
395. 

2  As  to  her  powers,  see  post,  chap, 
xv. 

3  Kishenmunee  (Ranee)  v.  Oodwunt 
Singh  (Rajah)  (1824),  3  Ben.  Sel.  B. 
220    (new    edition,    304);    Sreenath 
Roy  v.  Ruttunmalla  Chowdhrain,  Ben. 
&   D.  A.  of  1859,  421 ;  Bamundoss 
MooJserjea    v.    Tarinee    (Mussamut) 
(1858),  7  M.  I  A.  169,  at  p.  180 ; 
Madura    (Collector    of)    v.     Moottoo 
Ramalinga    Sathupathy    (1868),     12 
M.  I.  A.  397,  at  p.  443  ;  1  B.  L.  B. 
P.  C.  1,  at  p.  17  ;  10  W.  B.  (P.  C.)  17, 
at    p.    24;    LaksJiman   v.   Radhalai 
(1887),  11  Bom.  609 ;  Mow  Narayan 
JoaU  v.  Balaji  Raghunafh  (1894),  19 
Bom.  809,  at  p.  815 ;  Natraji  Krish- 
naji  v.  Hari  Jagoji  (1871),  8  Bom. 
H.    0.   A.   0.   67;    Ramakrishna   v. 
Tripurabai  (1908),  33  Bom.  88 ;  10 


Bom.  L.  B.  1029 ;  S.  C.  RamaJcrishna 
Kupposwami  v.  Tripurdbai  (1911), 
13  Bom.  L.  B.  940. 

4  AmibiJca  Partap  Singh  v.  Dwarka, 
Prasad  (1907),  30  All.  95;  Antajt  v. 
Dattaji  (1893),  19  Bom.  36 ;  Doorga 
Soond-uree    v.     Goureeper&aud,    Ben. 
S.  D.  A.  of  1856,  p.  170. 

5  Cases  above,  notes  3  and  4. 

6  Sreeramulu  v.  Knstamma  (1902), 
26  Mad.  143.     See  Sarkar's  "  Law  of 
Adoption,"  pp.  417,  418. 

7  Sahodra      (Mussummat      Bebea) 
v     Roy    Jung    Bdhadoor    (1881),    8 
I.    A.    210;    8  Calc.  224;    Gobind- 
mani  Dasi  v.  Shamlal  BysaJc  (1864), 
B.  L.  B.  Sup.  Vol.  48 ;  W.  B.  1864,  C. 
B.  165 ;  Periya  Gaundan  v.  Tirumala 
GaunAan  (1863),  1  Mad.  H.  C.  206; 
Bhagavatamma   v.    Pampanna    Gaud 
(1865),  2  Mad.  H.  C.  393 ;  Kamava- 
dham    Venkata   Subbaiya    v.    Joysa 
Narasingappa  (1866) ;  3  Mad.  H.  C. 
116;   Ramchandra    Mankeshwar    v. 
Bhimrav  Ravji  (1877),  1  Bom.  577 ; 
Melgwappa  v.  Shivappa  (1869),  6  Bom. 
H.   C.  A.    C.   270 ;   Mayaram   Bhai- 
ram  v.  Motiram  Govindram  (1886),  2 
Bom.  H.  C.  A.  C.  313 ;  Prag  Das  v. 
Hari  Kishn  (1877),  1  All  503. 

8  Ante,  pp.  178,  179. 

9  Bhau&ixit  v.  Mwardixit,  S«  A, 
No.  146  of  1905. 
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son  can  avoid  tke  whole   transaction.1    It  is  submitted  that  this  latter 
view  is  correct. 

As  to  the  limitation  for  a  suit  to  set  aside  an  alienation,  see  Amrita  Lai 
BagcM  v.  Jatindra  NatJi  Chowdlry  (1904),  32  Calc.  165. 

It  is  submitted  that  the  same  right  to  question  the  acts  of  the  adoptive 
mother  applies  where  she  has  succeeded  to  the  estate  as  mother  of  a 
previously  adopted  son  or  of  a  natural  born  son.  In  Golindo  Nath  Roy  v. 
Earn  Kanay  CJmodhry,*  it  was  held  that  the  adopted  son  could  not  question 
an  alienation  made  by  the  widow  when  she  held  the  estate  as  mother, 
and  that  case  was  cited  with  approval  in  KaUy  Prosonno  GJwse  v.  Gocool 
CJiunder  Miller,*  and  in  Lakshmm  v.  EadM>ai^  but  in  neither  of  such 
two  cases  did  this  particular  question  arise.  Mr.  Mayne5  says,  as^to 
the  first-named  decision,  "The  decision  was  given  without  any  inquiry 
as  to  the  propriety  of  the  alienation,  and  was  rested  on  the  authority 
of  ChundrdbiilUtfs  case.6  It  does  not  seem  to  have  occurred  to  the  Court 
that  a  mother  had  no  more  than  a  limited  estate,  which,  upon  the  authority 
of  the  case  cited,  was  devested  by  the  adoption.  The  son  then  came  in 
for  all  rights  which  had  not  been  lawfully  disposed  of,  or  barred,  during 
the  continuance  of  that  estate." 

It  is  doubtful  whether  a  widow  can,  when  adopting,  stipulate  that 
her  management  of  the  property  shall  not  be  inquired  into.  Apparently 
she  would  have  no  such  power.7 

Assent  of  If  at  any  time  before  the  adoption  all  the  then  immediate 

reverswners.    revergjoners  asSented  to  the  alienation  or  act  of  waste,  it  cannot 

be  questioned  by  the  adopted  son.8 

The  adopted  son  is  bound  by  all  acts  of  the  widow  within 

her  authority. 

A  decree  against  a  Hindu  widow  as  representing  her  husband's  estate 
binds  her  minor  adopted  son,  and  after  the  adoption  an  appeal,  being 
for  his  benefit,  must  be  considered  as  prosecuted  on  his  behalf,  even  though 
he  is  not  made  a  party  thereto.9 

An  adopted  son  is  not  entitled  to  any  account  of  the  rents 

or  profits  of  the  estate  rightfully  received  before  his  adoption 

by  the  widow  or  other  person  whose  estate  is  devested  by  his 

adoption.10 

Alienation  by       jn  the  case  of  a  joint  family  governed  by  the  Mitakshara 

father  under  "  ^    °  •* 


Mitakshara 
law. 


1  Ramakrishmv.Tri!purabat(m8),  «  (1865),  10  M.  I,  A.  279;  3  W. 

33  Bom.  88 ;  10  Bom.  L.  E.  1029 ;  R.  £.  C.  15, 

Lakshmanv. Radhabai  (188*7),  11  Bom.  7  See  ante,  pp,  186,  187. 

609 ;  Moro  Narayan  JosU  v.  3aUji  8  Eajlwteto  May  v.  KisJioree  Mohun 

Raghunath  (1894),  19  Bom.  809.  Mojoomdar  (1805),  3  W.  B,  0.  R,  14. 

a  (1875),  24  W.  R.  0.  R.  18$,  Post,  pp.  486,  487. 

'*  (1877),  2  Calc,  295,  at  pp.  307,  9  Hari  JSaran  Moitra  v.  Bhubane- 

308.  swari  Debi  (1888),  15  I  A.  195 ;  16 

*  (1887),  11  Bom.  609,  *t  p.  615.  Calc.  40. 

6  "  Hindu  Law/'  eih  ed.,  p,  263.  10  So©  ante,  p.  178, 
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law,  an  adopted  son  is  bound  by  an  alienation  made  by  his 
adoptive  father,  or  by  any  other  manager  of  the  family,  to  the 
same  extent  as  a  natural  son  is  bound.1 

He  cannot  dispute  an  alienation  made  by  the  adoptive 
father  before  his  adoption,2  or  any  alienation  of  the  separate 
property  of  such  father. 

In  cases  governed  by  the  Bengal  school  of  law,  an  adopted  Bengal  school, 
son  cannot  dispute  alienations  of  property,  whether  ancestral  or 
self-acquired,  made  by  his  adoptive  father.3 

Where  the  adoption  devests  the  estate  of  a  male 
the  adopted  son  cannot  question  his  alienations  to  the  extent 
of  ousting  a  bond  fide  holder  for  value,  nor  can  he  require  an 
account  of  rents  and  profits.5 

He  might,  perhaps,  where  the  proceeds  of  the  alienation  had  been 
earmarked,  or  not  spent,  require  the  alienor  to  account  for  such  proceeds. 

Adoption  does  not  sever  the  tie  of  blood  which  exists  between  ^™f  *  ^d 
the  adopted  son  and  the  members  of  his  natural  family.    He  natu 
cannot,  therefore,  marry  in  his  natural  family  within  the 
prohibited  degrees,6  nor  can  he  take  in  adoption  therefrom  a 
boy  whom  he  could  not  have  adopted  if  he  had  himself  remained 
in  that  family.7 

A  Eritrima  adoption  does  not  transfer  the  subject  of  i*  J 
from  his  natural  family.     It  gives  him,  in  addition  to  his  adoption, 
rights  in  that  family,8  rights  of  inheritance  to  the  person  (man 
or  woman)  actually  adopting  him,9  and  to  no  one  else.10 

1  See  Rambhat  v.  Lafohman  Chin-  Uppen,  Mad.   S.   D.    1858,  p.   117 ; 

taman  Maydlay  (1881),  5  Bom.  630,  Norton,  L.  C.  i.  6G,  referred  to  in 

at   p.    635.    As   to   the   right   of   a  Narasammal  v.  Balaramacharlu  (1863), 

natural  son,  see  post,  p.  283  et  seg.  1  Mad.  H.  0.  420,  at  p,  426,  note  a. 

As  to  whether  the  father  can  by  an  8  Deepoo  (Mussummaut)  v.  Gowree- 

arrangement  made  at  the   time  of  shunk&r  (1824),  3  Ben.  SeL  R.  307 

the  adoption  preclude  the  son  from  (new  edition,  410) ;  Srimth  Serma  V. 

disputing  his  acts  with  regard  to  the  Radhakaunt  (1796),  1  Ben.  Sel.  R.  15, 

property,  see  ante,  pp.  184-186.  note  to  p.  16  (new  edition,  19,  note 

*  Rambhat  v.  LahsJshinan   Chinta*  to  p.  21). 

man  Mayalay  (1881),  5  Bom.  630.  9  Durgopal  Singh  v.  Roopun  Singh 

»  Ante,  p.  178.  (1839),  6  Ben.  Sel.  R.  271  (new  edi- 

*  Ante,  pp.  194r-196.  tion,  340) ;  Deepoo  (Mmsummaut)  v. 
«  Sco    Raghunada   (Sri)    v.    Brozo  GowreeshunJcer  (1824),  3  Ben.  Sel.  R. 

Kishoro  (Sri)  (1876),  3  I.  A.  154,  at  307  (new  edition,  410). 

pp   193,  194  ;   1  Mad.  69,  at  pp.  83,         10  Shib  Koeree  (Mussamuf)  v.  Joo- 

84  ;  25  W.  R  0.  R.  291,  at  p.  303.  gun  Singh  (1867),  8  W.  R.  C.  R.  154  ; 

6  See  ante,  pp.  44,  45.  Sreenarain  Rai  v.  Btya  Jha  (1812), 

7  E.g.  he  cannot  adopt  his  own  2  Ben.  Sel.   R.  23,  at  p.  27  (new 
natural  brother;  Mootia  Moodelly  vS  edition,  29,  at  p.  34);    Colkctor  of 
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His  sons  acquire  no  right  of  inheritance  to  his  adoptive  father.1 

If  a  husband  and  wife  jointly  adopt  he  inherits  to  both.  If  the  husband 
adopts  one  son  and  the  wife  another,  the  sons  inherit  and  offer  oblations 
to  each  respectively.2 

This  kind  of  adoption  is  purely  contractual.  There  is  no  fiction  of 
a  new  birth  into  the  adoptive  family.  The  son  adopted  "  does  not  lose 
his  claim  to  his  own  family,  nor  assume  the  surname  of  his  adoptive 
father  ;  he  merely  performs  obsequies  and  takes  the  inheritance."  3 

He  may  perform  the  obsequies  of  his  natural  father  or  mother,4 
and  also  those  of  his  adopters.  He  would  apparently  be  in  the  same 
position  as  to  rights  of  survivorship  in  ancestral  property  in  his  adoptive 
family  as  a  natural-  born  son  would  be.5 

EFFECTS  OF  INVALID  ADOPTION. 
Effect  of  Where  there  has  been  an  adoption  in  form,  but  such  adoption 

invalid  .     *  •         T  i     ,  i          i       ,     i  t 

adoption.  is  tor  any  reason  invalid,  the  adopted  son  does  not  acquire  any 
rights,  as  such,  in  the  family  of  the  person  purporting  to  adopt 
him,  except  BO  far  as  he  may  be  entitled  to  maintenance.0 

Decrees  against  him,  and  acts  by  him,  would  not  bind  the  estate. 
The  following  are  the  cases  of  an  invalid  adoption  :  — 
(i  )  Where  there  is  in  existence  a  son  begotten  or  adopted.7 
(u.)  Simultaneous  adoption  of  more  than  one  son.8 
(lii.)  Adoption  of  the  same  boy  by  two  persons.9 
(iv.)  Adoption  by  a  woman  without  authority.10 
(v.)  Adoption  of  a  boy  of  a  different  primary  caste.11 
(vL)  Adoption  of  a  boy  within  the  prohibited  decrees.12 
(vii.)  Adoption  of  a  boy  where  the  performance  of  initiatory  ceremonies 
or  marriage  before  adoption  makes  the  adoption  invalid.13 

Right  of  It  is  unsettled  whether,  on  the  adoption  being  set  aside 

maintenance.  ,  *•*  v*^4.«.v? 

the  boy  can  revert  to  his  natural  family,  and  whether  he  has 
any  right  of  maintenance  in  his  adoptive  family. 


,  4  See  Purmessur  Dutt  Jha  (Chow- 

7  W.  R,  C.  R.  500.  dree  v.  Hunooman  D-utt  Roy  (1837), 

1  Jnswant  Singh  (Baboo)  v.  Doolee  6  Ben.  Sel.  R.  192  (new  edition  235 
Chund  (1876),  25  W.  R.  0.  R.  255.  at  p.  240). 

They  would,  of  course,  possess  the  5  See  Sarkar's  "  Law  of  Adoption,'* 

ordinary    rights    of    inheritance    to  p.  451. 

property  which  was  vested  in  their  *  Ranjtt    S^ngh    (Raja)    v.    Ram 

father.  Chandra  MooJcerjee  (1899),  4  C.  W.  N. 

2  See   answers  of  pundits  in  Sree-  415. 

wrain  Rat  v.  BJiya  Jha  (1812),  2  '  Ante,  pp.  103,  104. 

Ben.  Sol.  R.  23,  at  p.  27  (now  edition,  8  Ante,  p.  149. 

29,   at   p.    34)  ;    W.    Macnaghten's  »  Ante,  p.  148. 

"  Hiwlti  law,"  vol.  i,  p.  101.  "  Ante,  pp.  118,  119 

*  CW^M*©'p  "Digest,"  vol.  i.  p.  «  Ante,  p.  138. 

276,  a.  ;  I  W.  J^^ton's  "  Hindu  "  Ante,  pp.  138-144 

Law,"  p.  7&  is  Ante,  pp.  146,  147. 
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111  Bengal,  if  not  throughout  India,  it  would  noem  thai  a  member  of 
one  of  the  regenerate  classes  who  has  been  invested  with  the  sacred  thread 
in  his  new  family,  or  a  Sudra  who  has  undergone  the  ceremony  of  marriage 
in  his  new  family,  cannot  revert  to  his  natural  family,  but  he  would  appa- 
rently  be  entitled  so  to  revert  before  the  happening  of  those  events,  and 
would  acquire  no  rights  of  maintenance  in  the  new  family,1  at  any  rate 
if  there  had  not  been  a  valid  giving  and  receiving.2  Where  the  above- 
mentioned  ceremonies  have  been  performed,  or  where  there  is  a  valid 
giving  and  receiving,  but  the  adoption  is  invalid  on  account  of  some  per- 
sonal defect,  such  as  the  fact  that  the  boy  belonged  to  a  clilYerent  class  from 
that  of  his  adoptive  father,  there  is  authority  that  he  would  acquire  a  right 
of  maintenance.3 

It  has  been  held  in  Madras  that  where  the  adoption  was  invalid  on 
the  ground  of  want  of  authority  to  take,  there  is  no  right  of  maintenance,4 
and  that  decision  has  been  followed  in  Bombay.5 

The  difficulty  in  determining  the  rights  of  a  person  whose  adoption  is 
invalid  arises  from  the  absence  of  direct  authority  on  the  question  as  to 
when  (if  at  all)  he  can  revert  to  his  natural  family.  An  invalid  adoption 
does  not  per  se  destroy  the  adopter's  rights  in  his  natural  family.6 

Where  he  can  so  revert,  and  loses  nothing  by  the  infructuous  adoption, 
no  hardship  occurs.  On  the  other  hand,  where  he  cannot  so  revert,  as 
when  he  has  been  fixed  by  religious  ceremonies  in  the  family  of  the  adopter,7 
or,  perhaps,  wherever  there  has  been  an  actual  giving  and  receiving  by 
persons  competent  to  give  and  receive,8  it  is  right  that  he  should,  if  possible, 


1  gee    JRajcoomaree    Dossee    (Sree- 
mutty)  v.  Nobocoomar  Mulhcfc  (1856), 

1  Boulnois,    137 ;    2    Sevestre,    641, 
note,  in  which  the  Court  considered 
that  where  there  has  been  no  power 
to  take  in  adoption,  the  performance 
of  the  ceremonies  will  not  prevent  a 
return  to  the  natural  family.    As  to 
this  case,  G.  C    Sarkar  said   ("Law 
of   Adoption,"    p.  424),    "  We    have 
already   seen  that  the   performance 
of  the  initiatory  ceremonies  upon  a 
person  in  the  name  of  a  gotra  is  con- 
sidered to  have  the  effect  of  irre- 
vocably fixing  his  position  in  that 
gotra,   hence   a  person  upon  whom 
these  ceremonies  have  been  performed 
in  the  name  of  the  adoptive  family 
cannot  return  to  his  own,  notwith- 
standing the  adoption  may  be  invalid 
(Ruvee  Bhudr  v.  Eoopshunker  (1823), 

2  Borrodaile,  656).    It  is  difficult  to 
see  why  that  rule  would  not  govern 
the  case   of  an  adoption  that  was 
made   by   an  unauthorized   widow ; 
for  the   ceremonies  in  such  a  case 
also  must  be  performed  in  the  name 
of  her  husband's  gotra." 

2  See    Bawani  Sankara  Pandit  v. 


Ambabay  Ammal  (1863),  1  Mad.  H. 
0.  363  ;  Lakshmappa  v.  Ramava 
(1875),  12  Bom.  H.  C.  362,  at  p.  397, 
3  See  Bawani  Sanfcara  Pandit  v. 
Ambabay  Amvnal  (1863),  1  Mad.  H.  C. 
363,  at  p  367  ;  Strange's  "  Hindu 
Law,"  vol.  i.  pp.  82,  83.  In  Strange's 
"Manual,"  para.  119,  a  right  of 
maintenance  is  asserted  in  every  case 
of  an  invalid  adoption.  "Dattaka 
Chandrika,"  chap.  i.  ss.  14,  15;  G. 
C.  Sarkar's  "Law  of  Adoption,"  pp. 


*  Bawani  Sankara  Pandit  v.  Am- 
babay  Ammal  (1863),  1  Mad.  H.  C.  363, 
followed  in  Vaiihdingam  Mudali  v. 
Murugaian  (1912),  37  Mad.  529. 

5  Lakahma^fa  v.  Samava  (1875), 
12  Bom.  H.  C.  364,  at  p.  397,  followed 
in  Dalpatsinghji  v.  Raisinghji  (1915), 
39  Bom.  528  ;  17  Bom.  L.  B.  566. 

0  Vaithilingam  Mudali  v.  Huru* 
gafon  (1912),  37  Mad.  529. 

7  Rajcoomar&e    Dossed    (Sreemutty) 
v.  Nobocoomar  Mullick  (185G),  1  Boul* 
137  ;  Sevestre,  64,  note. 

8  Sarkar's  **  Law  of  Adoption,"  p, 
421, 
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receive  some  compensation  for  the  loss  of  inheritance  in  both  families. 


But  where  there  is  a  gift  of  a  boy  to  a  person  incompetent  to  receive, 
or  by  a  person  incompetent  to  give,  the  difficulty  is  the  greater.  ^  E  blame 
for  the  invalidity  of  the  adoption  can  be  attached  to  the  adoptive  father, 
as  where  he  has  omitted  to  satisf y  himself  as  to  the  competency  of  the  donor, 
or  where  he  has  given  a  power,  which  is  in  law  invalid,  it  seems  right^that 
his  estate  should  bear  the  burden  of  the  maintenance.  If  the  reversioner 
has  delayed  in  challenging  the  adoption,  it  may  also  be  equitable  to  require 
the  estate  to  bear  the  burden  of  maintenance.  Where  there  has  been 
no  such  delay,  and  no  blame  can  be  attached  to  the  adoptive  father,  it 
seems  hard  upon  the  reversioner  that  his  interest  should  be  affected  by  a 
charge  which  owes  its  origin  to  an  unauthorized  act.  It  is  impossible  to 
lay  down  any  exact  rule  for  adjusting  these  equities.  The  right  might 
properly  depend  upon  the  circumstances  of  each  case. 

Descendants.  A  right  of  maintenance  would  apparently  not  extend  to  the  descendants 
of  the  person  invalidly  adopted.1  The  only  texts  which  provide  for  the 
maintenance  of  persons  invalidly  adopted,  except  with  regard  to  those 
belonging  to  a  class  different  from  that  of  the  adopted  father,2  only  contem- 
plate the  expenses  of  the  marriage  being  provided.3 

Arrangement.  In  some  cases  a  boy  whose  adoption  is  invalid  can  take 
advantage  of  an  arrangement  made  at  the  time  of  his  adop- 
tion, or  thereafter. 

In  Eungww  v.  Atchcmut,  *  the  father  had  divided  an  ancestral  property 
between  a  validly  adopted  son  and  a  son  whose  adoption  was  subsequently 
held  to  be  invalid  at  the  instance  of  the  son  who  had  been  validly  adopted. 
The  latter  was  required  to  compensate  the  former  out  of  separate  property 
belonging  to  the  father. 

In  Sumidra  Keshav  Boy  v.  Doorgasundari  Dasseef  an  arrangement 
affecting  the  rights  of  two  boys  who  were  adopted  simultaneously  by  two 
widows  was  enforced  against  such  widows. 

Gift  to  person       The  invalidity  of  an  adoption  would  not  invalidate  a  gift  by  will 
d*»^«f  as    or  otherwise  to  a  person  erroneously  described  as  an  adopted  son,6 

adopted. .. 

1  In    Bawani  Sarikara   Pandit   v,  I  A.  101 ;  19  Calc.  452  ;  Jivani  Bhai 
AmldJbay  Ammal  (1863),  1  Mad.  H.  v.  Jivu  Bhai  (1865),  2  Mad.  H.  C. 
0.  363,  at  p.  367,  the  question  was  462 ;    Lali  v.   Murhdhar  (1901),  24 
suggested,  but  not  decided.  All.  195  ;   S.  C.  on  appeal  (1906),  33 

2  "Dattaka  Chandrika,"  s.  I,  paras.  I.  A.  97  ;  28  All.  488  ;   10  0  W.  N. 
14, 15.  130  ;  8  Bom.  L.  E.  402  ;  Lalta  Prasad 

8  "  Dattaka  Mirnansa,"  s.  5,  paras,  v.  Salig  Ram  (1908),  31  All.  5;  Murari 

45,  46 ;    "  Dattaka  Chandrika,"  s.  2,  Lai  v.  Kundan  Lai  (1909),  tiid  339. 

para.  17 ;  ss.  6,  3.  In   Hira    Nailun   v.   ftadha   Naikin 

4  (1846),  4  M.  I.  A.  1,  at  p.  103 ,'  (1912),  37  Bom.  116 ;   14  Bom.  L.  K. 

7  W.  K.  P,  0.  57,  at  p.  62.  1129,  a  similar  rule  was  applied  to  the 

6  (1892),  19  I  A.  108 ;    19  Calc.  will  of  a  naikm  (professional  pros- 

108.  titute)  in    favour    of    her    adopted 

6  Bireawar     MooJcerji     v.     Ardha  daughter. 
Chunder   Roy   Ctowdhry  (1892),    19 
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unless  it  appear  that  tho  validity  of  the  adoption  was  a  con- 
dition of,1  or  the  motive  for,2  the  gift. 

A  gift  or  bequest  to  a  described  person  with  a  direction  that  he  should 
be  adopted  as  a  son  to  the  donor  or  testator  takes  effect,  even  in  the  absence 
of  such  adoption,3  unless  it  appears  that  the  adoption  was  a  condition  of 
the  gift.4  If  it  be  reasonably  clear  that  the  testator  would  not  have  made 
the  gift  had  it  not  been  for  the  supposed  existence  of  the  character  of  an 
adopted  son,  the  Court  will  construe  the  mention  of  the  character  as  imposing 
a  condition  precedent  to  the  gift,5 

Where  there  is  a  bequest  or  gift  to  an  unascertained  person  to  be 
adopted  hereafter  by  the  widow  of  the  testator,  only  a  person  whose 
adoption  is  valid  in  law  can  take,  even  if  a  valid  adoption  be  inconsistent 
with  the  conditions  of  the  gift,6 


1  Seo  cases  below,  note  4.    Man- 
jamma    v.    ShesJigirirao    (1902),    26 
Bom.  491,  at  p.  496 ;   4  Bom.  L.  R. 
116. 

2  Fanindra  Deb  Raikat  v.  Rajeswar 
Das  (1884),  12  I.  A.   72;    11  Calc. 
463  ;  Lah  (Mussummat)  v.  Murlidhar 
(1906),  33  I.  A.  97 ;  28  AIL  488 ;   10 
C.  W.  N.   130 ;    8  Bom.  L.  R.  402; 
Vandravan  Jekisan  (Patel)  v,  Mamlal 
Chumlal  (Patel)  (1890),  15  Bom.  565, 
at  p.  573  ;   Siddesory  Dossee  v.  Door- 
gachurn  Sett  (1865),  2  Ind  Jur.  N.  S. 
22  ;  Bourke  (0.  C.),  360. 

3  Nidhoomoni    Debya    v.     Saroda 
Pen-had  Mookerjee   (1876),   3   I.    A. 
253  ;  26  W.  R.  C.  R.  91 ;  Subbarayer 
'v.  Subbammal  (1900),  27  L  A.  162 ; 
24  Mad.  214;    4  C.  W.  N.  304;    2 
Bom.  L.  R.  982.    In  Monemothonanth 
Dey  v.  Onontwntli  Dey  (1865),  2  Ind. 
Jur.  N.  S.  24,  there  was  an  actual 
adoption  of  two  designated  persons 
in  accordance  with  an  invalid  power. 
The  gift  was  upheld. 

*  Karamsi  Madhowji  v.  Karsandas 
Natha  (1896),  20  Bom.  718 ;  S.  C.  on 


appeal  (1898),  23  Bom.  271  ;  Abbu  v. 
Kuppammal  (1892),  16  Mad.  355; 
ShamavaTioo  v.  Dwarkadas  Vasanji 
(1878),  12  Bom.  202  ;  AbJtai  Cliaran 
GJiose  v.  Dasmom  Dast  (S.  If.)  (1871), 
6  B.  L.  R.  623,  differing  on  the  con- 
struction of  the  same  will  from  Doss- 
money  Dossee  v.  Prosonomoye  Dossee 
(1866),  2  Ind.  Jur.  N.  S.  18 ;  Man- 
jamma  v.  Sheshgirirao  (1902),  26  Bom. 
491,  at  p.  496 ;  4  Bom.  L.  R.  116 ; 
Probodh  Lai  Kundu  v.  Harish  Chandra 
Dey  (1904),  9  C.  W.  N.  309.  See 
Indian  Succession  Act  (X.  of  1865), 
ss.  113-123,  applied  to  certain  Hindu 
wills  by  the  Hindu  Wills  Act  (XXI.  of 
1870). 

6  Siddessory  Dossee  v.  Doorgachurn 
Sett  (1865),  2  Ind.  Jur.  N.  S.  22; 
Bourke  (0.  C.),  360. 

6  See  Surendra  Kcshav  Roy  v. 
Doorgasundari  Dassee  (1892),  19  I.  A. 
108 ;  19  Calc.  513 ;  S.  C.  m  Court 
below  (1886),  12  Calc.  686,  where 
the  bequest  was  to  two  boys  to  be 
simultaneously  adopted  as  sous  to  the 
testator. 


CHAPTER  V. 

PARENT  AND  CHILD  (continued). 

DUTIES  AND  EIGHTS  OP  FATHBE, 

Maintenance. 

Maintenance   IT  is  the  duty  of  a  Hindu  father  to  maintain  his  minor  sons  l 
of  children.  unnuariod  daughters,  provided  they  are  not  interested  in 


property  sufficient  for  their  support,  or  are  not  otherwise  capable 
of  maintaining  themselves.2 

It  is  his  duty  to  provide  the  marriage  expenses  of  his 
daughters,  and  to  cause  his  son  to  be  educated  in  accordance 
with  his  station  in  life. 

There  is  no  obligation  to  maintain  an  adult  son,3  except,  perhaps, 
when  he  is  suffering  from  a  disease  which  prevents  him  from  maintaining 
himself.4 

With  the  exception  of  a  case  in  Bengal,  where  it  was  held  that  a  suit 
would  lie  by  the  mother  of  an  illegitimate  child  against  the  putative 
father  for  the  maintenance  of  the  child,5  and  of  a  ease  in  Madras  where 
a  decree  was  given  at  the  instance  of  an  illegitimate  son,6  the  Reports 
do  not  show  any  successful  cases  of  proceedings  in  Civil  Courts  against 
a  father  for  the  maintenance  of  his  child.  It  may  be  doubtful  whether  the 


1  Whether  natural  bom,  or  adopted.  (1904),     32     Calc.     479.      In     that 

2  "Manu,"   chap.   ix.    para.    108;  decision    the    learned    judges    relied 
chap.  xi.  paras.  9,  10 ;    Colebroo&e's  upon    Run  Murdun  Syn  (Chuoturya) 
"Digest,"  vol.  ii.  pp.  112,  113;   vol.  v.  Sahub  Purhnlad  8yn  (1857),  7  M. 
iii.  p.  5 ;    Strange's  "  Hindu  Law,"  I.  A.  18 ;   4  W.  R.  P.  C.  132,  which 
vol.  i.  p.  67.  was  a  suit  claiming  maintenance  out 

3  Ammakannu  v.  Appu  (1887),  11  of  a  deceased  father's  estate.      The 
Mad.    91 ;     Premchand    Peparah    v.  judges  go  on  to  say,  "  But  apart  from 
HulasJichand  Peparah  (1869),  4  B.  L.  the  Hindu  law,  we  should  think  that, 
R.  App.  23 ;    12  W   R.  C.  R.  494 ;  upon  general  principles,   the  dofen- 
Ramchandra  Sakharam  Vagh  v.  Sakha-  dant,  having  begotten  the  child,  is 
ram  Oopal  Vagh  (1877),  2  Bom.  346,  bound  to  provide  for  its  maintenance, 
at  p.  350.  if  that  is  necessary."    It  is  submitted 

*  See  Prewchand  Peparah  v.  Hu-  that  there  are  no  grounds  for  this 

laMkomti  P$parah,  4  B.  L»  R.  App.  general  proposition. 

23  ;  12  W,  &  CL  B.  494.  6  Kuppa  v.  8ingaravefa  (1885),  8 

Had.  32& 
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duty  can  be  enforced  in  a  Civil  Court,1  but  it  is  submitted  that  if  an  illegiti- 
mate son  can  enforce  such  right,  legitimate  sons  are  equally  entitled. 

It  is  clear  that  even  if  there  be  a  right  to  maintenance,  separate  main- 
tenance can  only  be  awarded  under  very  special  circumstances.2 

On  the  death  of  the  father  the  maintenance  of  unmarried 
daughters,  and  the  expenses  of  their  marriage,  must  be  provided 
out  of  his  property.3 

Although  on  her  marriage  a  daughter  ceases  to  belong  to  her 
father's  family,4  and  must  first  look  to  her  husband  5  and  his  daushter- 
family  6  for  her  maintenance,  there  is  a  moral  duty  to  maintain 
a  married  daughter  who  is  without  means,  and  who  is  unable 
to  obtain  support  from  her  husband,  or  after  his  death  from  his 
family.  This  duty  is  not  enforceable  during  the  father's  life- 
time, and  it  has  been  held  that  it  is  not  enforceable  against  his 
property  after  his  death.7 

Where  a  son  or  other  heir  is  excluded  from  inheritance  on  Persons 
account  of  disability,  he  is  entitled  to  maintenance  for  himself  fnhentaiic 
and  his  family  out  of  the  property  which  he  would  have  inherited.8 

A  father  may  be  compelled,   by  proceedings  under  the  Proceedings 
Criminal  Procedure  Code,9  to  maintain  his  legitimate  or  illegiti-  ^St?111181 
mate  child,  of  whatever  age  he  or  she  may  be,  who  is  unable  to 
maintain  himself  or  herself. 

As  to  the  rights  of  children  to  maintenance  out  of  co- 
parcenary property,  see  post,  pp.  234,  285,  271. 

A  Hindu  is  bound  to  provide  for  the  maintenance  of  his  illegitimate 
minor  10  illegitimate  sons  n  by  Hindu  mothers.13  sons" 


1  K.  K.  Bhattacharya  ("  Law  of  (1898),  23  Bom.  291.     See,  however, 
the  Joint  Hindu  Family,"  pp.  282,  Mokhada  Dassee  v.  Nundo  Latt  JElaldar 
283)   repudiates,    however,    any   dis-  (1901),  28  Calc.  278,  at  p.  288 ;   5  C. 
tinction  between  a  moral  and  a  legal  W.  N.  297,  at  p.  300     Macnaghten's 
obligation,     except    in     tho   Bengal  "  Hindu  Law,"  vol.  ii.  chap.  ii.  case  10. 
school.  8  "  Mitakshara,"   chap,    xi    &  10, 

2  See  SJiavatri  (llata)  v.  Narayanan  para.    5  ;     "  Dayabhaga,"    chap     v. 
Nambudiri  (Ilata)  (1863),  1  Mad.  H.  C.  paras.    11,    14-16;    "Smnti    Chan- 
372.  drika,"  chap.  v.  paras.  10-14,  20. 

8  See  Mangal  (Bai)  v.  JRukhmini  9  Act  V.  of  1898,  chap,  xxxvi. 

'(Bai)  (1898),  23  Bom.  291;    Tuhha  10  Ntlmoney  Stnffh  Deo  v.  Baneahur 

v.    Oopal   Rai    (1884),    6  All.    632;  (1878),  4  Calc  91. 

Ijlacnaghtcn's  "  Hindu  Law,"  vol.  ii,  1:f  Ghana  JZanta  Mohanta  v.  Oereli 

<3foap.  ii.  case  10  ;  "  Vyavastha  Bar-  (1904),  32  Oalo.  479  (see  ante,  p.  206) ; 

Wa,"  2nd  ed.,  p.  370.  Kuppa  v.  Bingaqtvela  (1885),  8  Mad. 

"*  Ante,  p.  60.  325. 

,  p.  76.  ls  There  is  no  text  of  Hindu  Law 

78*  ?9.  under  which  an  illegitimate  son  of  a 

^  fuKfmini  (Bat)  B[in4u  by  a  woman  wfeo  is  nx>fr  a 
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ILLEGITIMATE  SONS. 


[CHAP,  v, 


Obedience  a 
condition. 


After  his  death  his  illegitimate  sons  are  entitled  to  main- 
tenance out  of  his  estate,  or  out  of  property  in  which  he  was  a 
coparcener,1  whether  impartible  or  not,2  if  he  was  a  member  of 
one  of  the  regenerate  classes.3  If  he  was  a  Sudra  they  -ire  only 
so  entitled  in  case  they  are  not  entitled  to  inherit,4  or  to1  a  share 
on  partition. 

Under  the  Bengal  school  of  law,  this  right  against  the  father 
ceases  on  the  sons  attaining  majority,5  but  it  is  submitted  that 
after  the  father's  death  there  is  a  right  against  his  property, 
even  if  they  are  adults.6  Under  the  Mitakshara  school,  they 
continue  entitled  to  maintenance  out  of  coparcenary  property,7 
whether  impartible  or  not,  and  also  out  of  self-acquired  property 
which  was  owned  by  the  father  ;  but  the  right  does  not  descend 
to  their  children.8 

It  has  been  said  by  the  Allahabad  High  Court  in  a  case  9  governed  by 
the  Mitakshara  school  of  law,  "  Obedience  to  the  head  of  the  family,  not 
the  age  of  the  illegitimate  descendant,  or  his  capacity  to  earn  his  own 


Hindu  can  claim  maintenance,  and 
in  none  of  the  reported  cases  has 
maintenance  ever  been  awarded  to 
an  illegitimate  son  who  was  not  a 
Hindu  by  birth;  Lingappa  Goundan 
v.  Esudasan  (1903),  27  Mad.  13,  at 
p.  15.  See  Addoyto  Churn  Doss  v. 
Woojan  Beebee  (1879),  4  C.  L.  R.  164. 

1  Roshan  Singh  v.  Balwant  Singh 
(1899),  27  I.  A.  51 ;   22  All.  191 ;   4 
C.  W.  N.  353 ;  2  Bom.  L.  R.  529. 

2  Run  Murdun  Syn,  (Chuotorya)  v. 
Sahub  Purhulad  Syn  (1857),  7  M.  I. 
A.  18 ;   4  W.  R.  P.  C.  132 ;   Muttu- 
sawmy  Jagaiera  Yettappa  Kaicker  v. 
Vmcataswara   Yettaya  (1868),  12  M. 

I.  A.  203;  3  B.  L.  R.  P.  C.  15;  11 
W.  R.  P.  C.  6;  S.  C.  on  remand, 
Coomara  Yettapa  Naikar  v.  Verika- 
teswara  Yettia  (1870),  5  Mad.  H.  C. 
405 ;  Pandaiya  Tetaver  v.  Puli  Tela- 
ver  (1863),  1  Mad  H.  C.  478,  at  p. 
482. 

3  Eun  Murdun  Syn  (Chuotorya)  v, 
Sahub  Purhulad  Syn  (1857),  7  M.  I. 
A.  18;  4  W.  R,  P.  C.  132;  Parichat 
(Rajah)  v.  Zalim  Singh  (1877),  4  L 
A.  159  ;  3  Calc.  214, 

*  Run, Murdun  Syn  (Chuotorya)  v. 
Sahub  PurMad  Syn  (1857),  7  M.  I. 
A.  18;  4  W  R.  P.  0,  132  ;  Indenm 


Valungypooly  Taver  v.  Ramascwmy 
Pandia  Talaver  (1869),  13  M.  L  A.  141, 
at  p.  159 ;  3  B.  L.  R.  P.  C.  1,  at  p.  4  ; 
12  W.  R.  P.  C.  41,  at  p.  43 ;  Muttu- 
sawmy  Jagavera  Yettappa  Naiclcer  v. 
Vencataswara  Yettaya  (1868),  ]2  M- 
L  A.  203 ;  2  B.  L.  R.  P.  C.  15 ;  11 
W.  R.  P.  C.  6. 

5  Ntlmoney  Singh  Deo  v.  Baneshur 
(1878),  4  Calc.  91. 

6  See    "  Dayabhaga,"    chap.    ix. 
para.  28. 

7  HargoUnd     Knari     v.    Dharam 
Singh  (1884),  6  AIL   329;    Pershad 
Singh  v.  Mvhesree  (Ranee).  (1821),  3 
Ben.  Sel.  R.  132  (new  edition,  176) ; 
Rahi  v.  Gomnda  Valad  Teja  (1876), 
1  Bom.  97;    "Mitakshara,"  chap.  i. 
s.  12,  para.  3 ;  "  Dayabhaga,"  chap.  ix. 
para.  28;    "  Vyavahara  Mayukha," 
chap.  iv.  s.  4,  para.  30.    These  texts 
are  founded  on  a  passage  of  "Vri- 
haspati,"  which  confines  the  right  to 
the   case   where   there   is  no   other 
offspring. 

8  Roshan  Singh  v.  Balwant  Singh 
(1899),  27  1  A.  51  ;    22  AIL  191 ; 
4  C.  W.  N.  253 ;  2  Bom.  L.  R.  629  ; 
S.  C.  in  Court  below  (1896),  8  All.  253. 

9  Hargdbind     Kuari    v.     Dharam 
Singh  (1884),  6  All.  329,  at  p.  335. 
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livelihood,  is  the  test  by  which,  under  Hindu  law,  the  continuance  of 
the  right  to  receive  maintenance  must  be  decided.  Till  the  illegitimate 
sons  reach  full  age,  this  test  cannot  be  applied,  but  thereafter  it  cannot 
be  ignored.  What  constitutes  docility  or  disobedience,  in  the  sense  of 
the  texts,  is  a  question  the  answer  of  which  is  not  easy ;  but  we  think 
that  the  true  answer  is  indicated  in  a  Vaiwstha,  translated  as  No.  2,  Book  I. 
chapter  vi.  section  2,  of  Messrs.  West  and  Buhler's  collection  (ed.  1878, 
p.  276),  and  we  think  that,  on  attaining  full  age,  the  respondents  must, 
as  a  condition  of  receiving  maintenance  from  the  estate  of  Mauji  Lai 
(the  father),  render  to  the  head  of  the  family  such  reasonable  service  as 
is  ordinarily  rendered  by  cadets  of  a  family  in  that  station  of  life  to  which 
the  parties  belong," 

"  The  Court  would  presume  the  natural  son  qualified  to  receive  main- 
tenance, unless  the  opposite  party  could  show  what,  in  the  contemplation 
of  the  law,  is  a  legal  disqualification."  1 

The  right  of  maintenance  is  not  affected  by  the  child  being  the  result 
of  a  casual  connection,2  or  by  the  connection  between  the  parents  being 
adulterous.3 

The  maintenance  of  an  illegitimate  son  may,  like  the  maintenance 
of  other  persons  entitled  thereto,4  be  secured  on  the  property  out  of 
which  he  is  entitled  to  be  maintained.5 

In  a  Madras  case  6  it  was  said,  "  In  determining  the  rate  of  maintenance,  Amount  ot 
an  illegitimate  member  of  a  family,  who  is  not  entitled  to  inherit,  can  be  maintenance, 
allowed  only  a  compassionate  rate  of  maintenance,  and  he  cannot  claim 
maintenance  on  the  same  principles  and  on  the  same  scales  as  disqualified 
heirs  and  females  who  have  become  members  of  the  family  by  marriage. 
In   fixing,   however,  the  compassionate  rate   of   maintenance  for  the 
plaintiff,  regard,  no  doubt,  should  be  had  to  the  interest  of  his  deceased 
father  in  the  joint  family  property  and  the  position  of  his  mother's  family." 

The  right  of  an  illegitimate  daughter  to  maintenance  under  illegitimate 
the  Hindu  law  has  been  denied,7  daughter. 

/      A  Hindu  is  morally,  although  not  legally,  bound  to  maintain  Maintenance 
the  widow  of  his  son,  even  "  if  he  has  no  fund  with  the  disposal  alughter^n- 
of  which  his  son,  if  alive,  could  interfere,  and  if  he  has  inherited law' 
nothing  from  his  son,  and  has  not  had  his  rights  in  any  property 
enlarged  by  his  son's  death."  8 


e's  "  Hindu  Law,"  vol.  ii.  *  Ante,  p.  89. 

p.  71.  5  Ananfhaya  v.   Vislmu  (1893),  17 

2  Sec  Muttusamy  Jagawra  Yettapa  Mad.  100. 

Naikar  v.  Venkatasubha  Yettta  (1865),  °  Gopalasami    CheUi    v.     Antna- 

2  Mad.  H.  0.  293 ;    S.  0.  on  appeal  clielam   OUtii   (1903),   27    Mad.    32, 

(1808),  12  M.  I.  A.  203  (see  p.  220) ;  at  pp.  36,  37. 

2  B.  L.  B.  R  C.  15  (see  p.  20) ;    11  7  Parvati      v.       Oanpatrao   Baled 

W.  E.  P.  0.  6  (see  p.  9).  (1893),  18  Bom.  177,  at  p.  183.    It 

3  Viraramuthi    Udayan  v.    Singa-  was  not  necessary  to  decide  the  point 
ravelu  (1877),  1  Mad.  306  ;    Rahi  v.  in  that  case. 

fSfyvfatda  Valad  Teja  (1875),  1  Bom.  8  Meenakshi  Ammal  v.  Rama  Aiyat 

"  lQ7;&MbramaniaM'udativ.  Valu  (1910),  (1912),  37  Mad.  396 ;  Jarik*  v.  Nand 

,  34  Mad,  0&  Ram    (1888),    11    All.    194,    at   pp. 
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DAUGHTER-IN-LAW. 
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Whore  her  husband  had  been  a  coparcener,  she  is  entitled  to  be  main- 
tained out  of  the  coparcenary  property  l  although  she  may  have  lived  apart 
from  him.2 

The  fact  that  the  father-in-law  had  sold  coparcenary  property  to  pay 
his  debts  does  not  render  him  liable  for  his  daughter-in-law's  maintenance.3 

After  his  death,  the  persons  who  inherit  his  property,  or 
whose  interest  in  property  is  enlarged  by  his  death,  are  legally 
bound  to  maintain  his  daughter-in-law,  if  chaste,4  out  of  the 
property  which  they  have  so  inherited,  or  in  which  their  interest 
has  been  enlarged,  whether  the  property  be  coparcenary  or  self- 
acquirecl.5 

There  is  a  difference  of  opinion  as  to  whether  this  right  is  independent  of 
any  provisions  made  in  the  will  of  the  father-in-law.6 


198-200 ;  Ammakannu  v.  Appu 
(1887),  11  Mad.  91 ;  Kalu  v.  Kashi* 
bai  (1882),  7  Bom.  127 ;  Ganga  Bat 
v.  Sitaram  (1876),  1  AIL  170;  KM* 
ramani  Dasi  v.  Kashinath  Das 
(1868),  2  B.  L.  R.  A.  C.  15;  S.  0. 
Kashcenath  Das  v.  KJiettur  Monee 
Dossee,  9  W.  R.  C.  R.  413,  differing 
from  Koodee  Monee,  Debea  v.  Tarra- 
cfiand  Chuclcerbutty  (1865),  2  W,  R. 
C.  R.  134 ;  S.  C.  on  appeal  KJiettur 
Monee  Dossee  v.  Kasheenath  Doss 
(1868),  10  W.  R.  F.  B.  89 ;  Rujjo- 
money  Dossee  v.  Shibchunder 
Mullick  (1864),  2  Hyde,  103;  Ya- 
munabai  v.  Manubai  (1899),  23  Bom. 
608,  at  p.  609;  1  Bom.  L.  R.  95; 
Adhibai  v.  Cursandas  Nafhu  (1886), 
11  Bom.  199,  at  p.  207;  Hema 
Kooeree  (Mnssamut)  v.  Ajoodhya 
Persad  (1875),  24  W.  R.  C.  R.  474. 
In  OhandrabJiagabai  v.  Kashinath 
(1866),  2  Bom.  H  C.  323,  the 
father-in-law  was  held  liable  for  his 
daughter-in-law's  maintenance,  but 
that  decision  was  differed  from  in 
Savitribai  v.  Lux^miba^  (1878),  2 
Bom.  573,  at  pp.  583,  584.  See  Debur 
Bamnath  Roy  Chowdhry  v.  Arnee  Kally 
Delia  (Sreemutty)  W.  R.  1864,  C.  R. 
177. 

1  Lakslman  Ramchandra  Joshi  v. 
Satyabnamabai  (1877),  2  Bom.  494,  at 
p.  521,  see  post,  pp.  234,  235,  271. 

2  SwampaUi  Bangaranma  v.  Suram- 

Brambaze  (1908),  31  Mad.  338. 
8  Ganga,  Bai  v.  Sitaram  (1876),  1 
All.  170,  at  p.  177. 
4  Koodee  Monee  Dabee  v.   Tarra 


CJiand  Chuckerbutty  (1865),  2  W.  R. 
G.  R.  134. 

6  Siddessury  Dassee  v.  Janardan 
SarJcar  (1902),  29  Calc.  557 ;  6  C.  W. 
N.  530;  Jan  fa  v.  Nandram  (1888), 
11  All.  194  ;  Kamini  Dassee  v.  Chan- 
dra  Pole  Mundle  (1889),  17  Calc. 
373  ;  Yamundbai  v.  Manubai  (1899), 
23  Bom.  608;  1  Bom.  L.  R.  95; 
Koodee  Monee  Dabee  v.  Tarra  Chand 
Chucberbutty  (1865),  2  W.  R.  C.  R. 
134.  See  Rangammal  v.  Echammal 
(1898),  22  Mad  305,  at  p.  307 ;  Devi 
Persad  v.  Gunwanti  Koer  (1895),  22 
Calc.  410,  at  p.  417;  AdJiibai  v. 
Cursandas  Natiiu  (1886),  11  Bom. 
199 ;  Swampalli  Bangaramma  v. 
Surampatti  Jtrambaze  (1908),  31  Mad. 
338  ;  Rujjomoney  Dossee  "v.  Shibchun- 
der  MuUiclc  (1864),  2  Hyde,  103,  at 
pp.  104,  105;  Jolly's  "History  of 
the  Hindu  Law,"  pp  134,  135 ;  West 
and  Buhler,  3rd  ed,,  pp.  245-252. 
Contra  Ammakannu  v.  Appu  (1887), 
11  Mad.  91 ;  Komulmuni  Dasee  v. 
Bodhnarain  Mujmooadar  (1823).  2 
Macn.  H.  L.  119;  "  Smriti  Chand- 
rika  "  (Krishnasawmi  Iyer's  transla- 
tion), chap,  xi  s.  1,  para.  34 ;  Mitak- 
shara  on  Subtraction  of  Gift,  cited 
Strange's  "  Manual,"  para.  209* 

6  Parvati  (Bai)  v.  Tarwadi  Dola* 
tram  (1900),  25  Bom.  263;  2  Bom. 
L.  R.  894.  Rangammal  v.  Echammal 
(1898),  22  Mad.  305,  at  p.  307,  denies 
the  right  of  the  daughter-in-law. 
Such  right  is  asserted  by  In  the  goods 
ofGobinda  Chandra  Babajee  (1913),  17 
C.  W.  N.  1141. 
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It  is  submitted  that  the  father-in-law  can  deal  with  his  separate  property 
by  will  independently  of  any  claim  by  his  daughter-in-law. 

The  daughter-in-law  does  not  lose  her  right  by  declining  to  reside  in 
her  father-in-law's  house.1 

In  a  Bengal  case  2  maintenance  was  allotted  by  an  Implied  contract  to  a  Son-in-law, 
son-in-law,  who  had  lived  in  his  father-in-law's  house. 

Where  the  property  of  the  father  is  impartible,  and  subject  impartible 
to  the  law  of  primogeniture,  sons,  even  if  adult,  and  capable  of 
earning  subsistence,  are  entitled  to  maintenance  where  the 
Mitakshara  school  of  law  applies.3  They  are  also  so  entitled 
after  his  death,  as  against  their  brother  or  the  person  in  posses- 
sion,4 whether,  it  is  submitted,  they  are  governed  by  the  Bengal 
or  the  Mitakshara  school.  Their  descendants  have  no  such 
right.5 

Grandsons  have  not,  as  such,  any  right  to  be  maintained  by  Grand- 

children. 

their  grandfather,6  but  apparently  they  have  a  right  to  be 
maintained  out  of  his  property  if  unable  to  maintain  themselves, 
and  granddaughters  must  be  so  maintained  until  marriage.7 

The  marriage  expenses  of  a  granddaughter  have  been  held  to  be  properly 
payable  out  of  her  deceased  grandfather's  estate.8 

A  Hindu  is  bound  to  support  his  father  and  mother  if  they  Maintenance 
are  in  want.    After  his  death  his  property  is  liable  for  their  of  Parents- 
maintenance.9 

In  a  case  where  -  the  father  had  murdered  his  own  father  and  was 

1  Siddessttry   Dassee   v.    J (Martian  PartJiasaradhi  Appa  Row  (1902),  30 
SarJcar  (1903),  29  Calc.  557  5   0  0.  W.  I.  A.  14  ;  26  Mad.  202  ;   8  C.  W.  N. 
N.  530.    See  ante,  p.  81.  105. 

2  Govind    Rani    Dasi    v.     Radha         °  Kalu  v.  JKasJiibai  (1882),  7  Bom. 
Battabh  Das  (1910),  15  C.  W.  N.  205.  127  ;  Manmahim  Dasi  v.  JBalak  Chan* 

a  Hinmateing    Becharaing  v.    Gan*  dra  Pandit  (1871),  8  B.  L.  B.  22  ;   15 

patsing  (1875),  12  Bom.  H.  C.  94;  W.  B.  0.  B.  498. 
Ramchandra  SaJcharam  Vagh  v.  8ak-         7  Sec  Chumun  Loll  v.  Gunput  Loll 

haram  Gopal  Vagh  (1877),  2  Bom.  346.  (Lalla)  (1871),  16  W.  B.  C.  B.  52. 

4  MalliJcarjuna    Prasada    Nayudu         *  Ramcoomar   Mitter   v.  Ichamoyi 
(Raja  Yarlagadda)  v.  Durga  Prasada  Da$i  (1880),  6  Calc.  36 ;   60.  L.  B. 
Nayudu    (Raja    Yarlagadda)    (1900),  429. 

27  I.  A.  151 ;  24  Mad.  147 ;  5  0.  W.  8  SuVbarayana  v.  Subbakka  (1884), 

N.  74;    2  Bom.  L.  B    945.    As  to  8  Mad.   236;    Strange's   "  Manual,'* 

maintenance    from     samnjams,    soo  para.    209;     Macnaghten's    "Hindu 

Madliavrav    Manohar    v.     Atmaram  Law,"  vol.  ii.  pp.  113-115 ;   Sircar's 

Kes'hav  (1890),  15  Bom.  519.  "  Vyavastha  Darpana,"  2nd  ed.,  p. 

5  See  Nilmony  Sing  Deo  v.  Hingoo  375  ;   "  Mami,"  chap.  viii.  para.  389  ; 
Loll  Singh  Deo  (1879),  5  Calc.  256.  Strangers  "Hindu  Law,"  vol.  ii.  pp. 
As  to  a  grant  in  lieu  of  maintenance  83,  90. 

see  Raja  Jee  Jfohadvr  Cfaru  (Raja)  v. 
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therefore  excluded  from  inheritance,1  his  son  was  held  to  be  liable  for 
his  maintenance.2 

A  stepson  is  not  obliged  to  maintain  his  stepmother  out  of 
his  self-acquired  property,3  but  he  must  maintain  her  out  of 
family  property. 

A  grandmother  and  sister  (until  marriage,  and  after  marriage 
if  destitute 4)  are  also  to  be  maintained  out  of  the  property  of 
a  Hindu  after  his  death.6 

A  mother  does  not  apparently  lose  her  right  to  maintenance  by  un- 
chastity,6  except  in  Bengal. 7 

It  is  also  the  right  and  duty  of  a  Hindu  to  perform  the  funeral  cere- 
monies and  other  ceremonies  in  commemoration  of  his  father  and  mother,8 
grandparents,  and  great-grandparents.0 

Duty  of  heir,  An  heir  is  legally  bound  to  provide)  out  of  thu  ostato  which 
descends  to  him  maintenance  for  such  pomms  as  the  person 
from  whom  he  inherits  was  legally  or  morally  bound  to  support.10 

"  The  obligation  of  an  heir  to  provide  out  of  the  estate,  which  dcwccndfl 
to  him,  maintenance  for  certain  persons  whom  the  ancestor  was  legally 
or  morally  bound  to  maintain,  is  a  legal  as  well  as  a  moral  obligation, 
for  the  estate  is  inherited  subject  to  the  obligation  of  providing  such 
maintenance/'  u 

There  is  a  difficulty  in  determining  whet  her  the  person  claiming  main- 
tenance is  one  whom  the  lato  proprietor  was  morally  bound  to  maintain.13 
The  texts  lay  down  generally  that  he  who  inherits  a  person^  property 
is  bound  to  maintain  those  whom  that  person  was  himself  bound  to  maintain, 


1  Post,  p,  373.  .  Das  (1868),  2  B.  L.  B.  A.  0.  15,  at 

2  Ntlmadhab    Miller    v.    Jotindra  p.  34  ;  9  W.  B.  0.  E.  413,  at  p.  422. 
Nat*    Milter    (1913),   37  0.  W.   N.  See  MoMiada  JDtuwe  v.  Nuncio  Latt 
341.  Maldar  (1001),  28  Calc.  278,  at  p. 

3  Dai/a  (Bai)   v.   Nathi  C/ovindlal  288 ;    5  0.  W.  N.  207,  at   p.    300. 
(1885),  9  Bom.  279.  Janlci  v.  Nand  Item  (1888),  II  AIL 

*  Strange's  "Hindu  Law,"  vol.  ii.  194,  at  p  201;  Mujjowoncy  J)oaaee 

p.  83  Soc,  however,  Manqctl  (Bui)  v.  v.  flhtbchunder  Midlick  (1804),  2 

RvWimim  (Bai)  (1898),  23  Bom.  291.  Bydo,  303.  Thi«  applies  to  Kliojaa, 

6  Sircar's  "Vyavastha  Darpana,"  Raaliid  KurtnaU  v,  tfh&banw  (1904)* 

2nd  cd.,  p  370.  29  Bom.  85. 

6  See     VaU    v.    Qattya    (1882),    7         u  JKhelmmani   Daxi  v.   KaeMmth 
Bom  84,  at  p.  90.  Dae  (1808),  2  B.  L.  K  A.  0.  1&  at 

7  Sircar's  '*  Vyavastlia  Darpana,"  p.  38  ;  9  W*  E.  0.  E.  413,  at  p.  49& 
2nd  ed.?  p.  371,  note,  Seo  'JParungime  Dowee  v.  Qhowdhry 

8  SundarjiDamjiv*D(Mai(m4),  Dwarlcanath  Mutant  (1873),  20  W* 
29  Bom,  316;   0  Bora.  L.  K.  1052;  B.  0.  E.  196. 

Vrijbhukandas  v.  Parvali  (Bai)  (1907),         J3  JKamini  Dame  v,  Chandra  Pole 

32  Bom,  20;  9  Bom.  L.  R.  J187,  Mundk  (1889),  17  Calc.  373,  at  p, 

9 ,  ®w$dar$  Damji  v*  Dabibai  (1904),  377.    Boo  Sircar's  "  Vyavastlia  Bar- 

29  Born;  he  j  6  Bom,  L,  R,  1052.  pana,"  2nd  ed,  p.  370 ;  G, 

v.  KathiiMttt  "  Hindu  Law,"  p.  238, 
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including  the  persona  disqualified  from  inheritance  and  those  dependent 
on  them.1 

As  to  when  maintenance  is  a  complete  charge  upon  property, 
see  the  cases  relating  to  the  maintenance  of  a  widow,  ante, 
pp.  89-98. 

As  fco  the  fixing  of  the  amount  of  maintenance,  see  ante,  pp.  86,  87. 

Guardianship. 

A  Hindu  father  is  recognized  as  the  legal  guardian  of  all  his  Bight  qf 
male,  and  of  his  female  unmarried,  minor  legitimate  children,2  *lp' 

and  is  as  such  entitled  to  the  custody  of  their  persons  and 
property. 

The  adoptive  father  acquires  the  same  right,  even  as  against 
the  natural  father.3 

An  adult  4  Hindu  father  can,  by  word  or  writing,  nominate  Testamentary 
a  guardian  for  his  children  after  his  death,  and  he  is  unrestricted  guar  ian' 
in  the  choice  of  such  guardian.   He  may  exclude  even  the  mother 
from  the  guardianship.5 

He  cannot  during  his  lifetime  substitute  another  person  to  be 
guardian  in  his  place.6 

Although  the  right  of  the  father  to  the  guardianship  of  his  children 

1  Lakshman  Ramchandra  v.  Saras-  L.  R   171,  at  p.  191 ;   S.  C.  Nogend.ro 
vatibai  (1875),  12  Bom.  H.  C.  69,  at  Ohundro    Mittro    v.    Kislicmoondery 
p.  77  ;  "  Vyavahara  Mayukha,"  chap.  Dossee  (Srcemutty),  19  W.  R.  C.  R  133, 
iv.  s.  4,  para.  30 ;   s.  9,  para.  22 ;   s.  at  p.   139 ;     Laksmiblw   v.    Shridar 
11,  paras.  1,  3,  9,  12  ;  "  Mitakshara,"  Vasudev  Takle  (1878),  3  Bom.  1. 
chap.  ii.  s.  1,  paras.  7,  12,  13,  20,  21 ;  4  By  not  incorporating  s.  47  of  the 
s.  10,  paras.  5,  15.    The  Rishi  texts  Indian  Succession  Act  (X.  of  1865) 
on  the  subject  are  collected  in  R.  0.  in  the  Hindu   Wills   Act  (XXI.   of 
Mitra's  "  Law  of  Joint  Property,"  pp.  1870),  the  Legislature  has  apparently 
66-68.  indicated  its  opinion  that  the  privilege 

2  Mo&oond  Lai  Singh  v.  Nobodip  enjoyed  by  adult  Hindu  fathers  should 
Chunder  Singha,  (1898),  25  Calc.  881,  not  be  extended  to  fathers  who  are 
at  p.  884 ;  2  C.  W.  N.  379,  at  p.  381 ;  themselves  minors. 

In  the  matter  of  Prarikrishna,  Surma  6  Ptrthe&    Lai    Jha    (Soobah)    v. 

(1882),  8  Calc.  969;    S.  C.  Parame-  Doorga  Lai  JJia  (Soolah)   (1867),   7 

shwari  Surma  v.  Empress,  11  C.  L.  R.  W.  R.  C.  R.  73,  at  p.  75     See  Act 

6  ;  Macnaghten's  "  Hindu  Law,"  vol.  VUL  of  1890,  s.  6  ;   BwAMal  Manji 

i.  ed.    1829,  chap.  vii.    p.  103;    In  v.  Murarji  Premji  (1907),  31  Bom. 

the  matter  of  Himnauth  Bose  (1862),  413;    9   Bom.  L.  R.   553 ;    MaJiab- 

1  Hyde,  111.    See  Act  VIIL  of  1890,  leshwar   v.    JKamchandm    (1913),    15 

s.  19.  Bom,  L.  R.  882. 

3  Sree  Narain  Mitter  v.   Ktshen-  6  Besant  v.  Narayaniah  (1914),  41 
soondery    Dassee    (Sreemutty)  (1893),  I.  A.  314  ;  38  Mad.  807;  18  C.  W.  N. 
L  A.  Sup.  Vol.  149,  at  p.  163 ;  U  B.  1089 ;  16  Bom.  L,  R.  625. 
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Eight  o£ 
mother, 


Illegitimate 
children. 


rfntment 


Court. 


has 'been  recognized  by  the  legislature,  it  is  one  which  is  given  to  him 
for  the  benefit  of  his  children,  and  should  he  at  any  time  show  himself 
unfit  to  be  guardian  the  Court  will  place  the  custody  of  his  children  in  a 
more  suitable  person.1 

Ample  provision  is  made  in  the  Guardians  and  Wards  Act,  1890,  for 
the  purpose  of  protecting  the  persons  and  property  of  infants,  and  although 
the  Court  will  have  regard  to  the  principle  that  it  is  generally  for  the 
benefit  of  infants  that  they  should  remain  in  the  custody  of  their  parents, 
and  will  also  have  regard  to  the  personal  law  of  the  infant  in  question, 
the  Courts  will,  in  appointing  a  guardian,  consider  only  the  physical,  moral, 
and  religious  welfare  of  the  infant.3 

On  the  death  of  the  father,  or  in  his  absence,3  or  in  case  of 
bis  having  lost  the  right  of  guardianship,  and  in  the  absence  of 
a  valid  appointment  by  him,  the  mother  is 'entitled  to  the 
guardianship  of  her  minor  children.4 

It  has  been  held  that  under  the  Mithila  law,  the  mother  is  entitled  to 
the  guardianship  even  during  the  lifetime  of  the  father.5 

A  mother  would  ordinarily  be  entitled  to  the  guardianship 
of  her  illegitimate  child,  and  the  father  would  against  the 
mother  have  no  right  of  guardianship.6 

A  parent  is  liable  to  be  superseded  by  the  appointment  of  a 
guardian  under  the  provisions  of  the  Guardians  and  Wards 
Act,  1890,  but  the  Court  cannot  make  such  appointment  when 
the  father  is  alive,  unless  he  is  unfit  to  be  guardian.7 


1  See  Act  VIII.  of  1890,  s.  19. 

2  See  Act  VIII.   of  1890,  s.   17 ; 
Mokoond  Lai  Singh  v.  Nobo&ip  Chun- 
dcr  SitigJia  (1898),  25  Calc.  881 ;  2 
C.  W.  N.  379 ;  BUkuo  Koer  (Musst.) 
v.   Chamela  Koer  (Mitsst)  (1897),  2 
C.  W.  N.  191 ;  Pollard  v.  Rouse  (1910), 
33   Mad.    288;    Tola  Ram  v.   Earn 
Charan  (1910),  33  All.  222  ;  Re  Gulbai 
(1907),  32  Bom.  50. 

3  See  Moalioosoodun  Mookerjee  v. 
Jadttb    Chunder    Banerjee    (1865),    3 
W  R.  0.  R.  194. 

4  Pirthee    Lai    JJia    (Soolah)     v. 
Doorga  Lai  Jha  (Soobah)   (1867),   7 
W.  R,  a  R.  73,  at  p.  75 ;  Earn  DJiun 
Doss  v.  Ram  Ruttun  Dutt  (1868),  10 
W,  R.  G.  R.  425,  at  p.  426 ;  S.  Namase- 
vay&m   PiUay   v.    Annamai    Ummal 
(1869),  4  Mad.  H.  C.  339,  at  p.  343 ; 
Xooldeep  ^arain  v.  Rajbunsee  Kowur 
(1847),    7   Ben.    Sel.    R.    395   (2nd 


edition,  p  467);  Kaulesra  v.  Jora 
Kasaundan  (1905),  28  AIL  233 ;  Mac- 
naghten's  "Hindu  Law,"  ed.  1829, 
vol.  i.  chap.  vii.  p.  103 ;  and  vol.  n 
chap.  vn.  case  iv.  p.  205. 

5  Jusso&a    Kooer    v.    Nettya    Lall 
(Lallah)   (1879),  5  Calc,    43.    There 
does    not    seem    to    bo    any    other 
authority   to   the    same    effect.    In 
Pirthee  Lai  Jha  (Baobab)  v.  Doorga 
Lai  Jha  (Soooah)  (1867),   7  W.   R. 
0.    R.    74,   where  the  parties  were 
governed  by  the  Mithila  school,  a  testa- 
mentary guardian,  who  was  appointed 
by  the  father,  was  preferred  to  the 
mother, 

6  In  the  matter  of  Saithri  (1891), 
16  Bom.  307,  at  p.  317 ;  Venkamma 
v.  Savitramma  (1888),  12  Mad.   67, 
at  p.  68 ;  King  v.  Nagapen  (1814), 
2  Mad.  N.  0.  91. 

7  Act  VIII.  of  1890,  s.  19. 
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Failing  the  father  and  mother,  the  Hindu  law  prescribed  a  succession  Other 
to  the  right  of  guardianship.    The  elder  brother,  the  elder  half-brother,  rolt^ions' 
the  paternal  relations,  and  failing  them  the  maternal  kinsmen  were  pre- 
ferred in  order  of  priority ;  *  but  their  right  was  not,  as  in  the  case  of  the 
father  or  mother,  an  absolute  one,2    In  appointing  a  guardian  a  C'ourt 
will  be  guided  to  some  extent  by  this  order  of  succession,3  but  it  would 
not  give  the  same  effect  to  the  claims  of  these  relatives  as  it  would  to  the 
claim  of  a  father  or  mother. 

As  to  the  guardianship  of  a  female  minor  after  marriage,  see  ante, 
p.  66. 

If  tho  minor  is  a  member  of  a  joint  Hindu  family,  the  Guardianship 
manager  of  the  family  is  entitled,  to  the  management  of  the  of  Pr°Perty* 
joint  property ; 4  but  if  the  family  be  a  divided  one,  the  mother 
is,  failing  the  father,  entitled  to  the  custody  of  the  minor's 
property; 5  and  even  if  the  family  be  joint,  she  would  apparently 
be  so  entitled,  so  far  as  the  minor's  separate  property,  if  any, 
is  concerned.  Where  the  mother  is  manager  of  her  minor 
child's  property,  her  position  necessarily  requires  her  to  seek 
the  advice  of  her  husband's  relations,6  and  she  would  often 
strengthen  her  position  by  so  doing,  but  the  law  cannot 
compel  her  to  seek,  or  to  act  under,  their  advice,  if  she  wishes 
to  take  the  whole  responsibility  upon  herself.  - 

A  father  may  lose  his  right  to  the  guardianship  of  his  children  LOSS  of  rights 
by  a  persistent  course  of  ill-treatment,  by  conduct  tending  to 
their  corruption,  or  by  acting  in  a  way  injurious  to  their  morals 
or  interest.7  He  may  lose  the  right  by  waiver,  as  whore  he  has 
permitted  another  person  to  maintain  and  educate  them,  and 
it  would  be  detrimental  to  their  interests  to  alter  the  mode  of 
their  maintenance  in  course  of  their  education,8  but  except  in 

1  Macnaghten's  "Hindu  Law,"  vol.  v.  Doolwth  Singh,  N.-W.  P.  S.  D.  A., 
L  pp.   103,   104;  Strange's  "Hindu  13th  April,  1844,  it  was  held  that 
Law,"  vol.  i.  p.  71.  an  elder  brother,  if  not  separated, 

2  Kristo  Kissvr  Neoghy  v.  Kader-  could  act  as  guardian. 

moye  Doasee  (1878),  2  0.  L.  B.  583.  6  Maonaghten's  "  Hindu  Law,"  ed. 

See  BhiJeuo  Koer  (Musst.)  v.  GTuzmela  1829,  vol.  i.  chap,  vii  p.  103 ;  and 

Koer  (Musst.)  (1897),  2  C.  W.  N.  191  ;  see  Sir  E.  H.  East's  Notes,  Morley's 

Thayammal  v.   Kuppanna  Koundan  "  Digest,"  vol.  ii.  p.  60. 

(1914),  38  Mad.  1125.  7  See     Act    VIII.     of     1890,     s. 

8  See    Strange's    "  Hindu    Law,"  19  (&). 

vol.  i.  p.  71 ;  Act  VIII.  of  1890,  s.  8  Mo&oond  Lai  Singh  v.   Nobodip 

17  Lachmi  Narain  v  Balaram  Sabai  Chunder  Singha  (1898),  25  Calc.  881 ; 

(1917),  2  Pat.  L,  J.  190.  2  C.  W.  N.  379;  In  the  matter   of 

*  Post,  pp.  270,  271.  Joshi  Assam   (1895),  23   Calc.   290. 

5  Sir  35.  H.  East's  Notes,  Morley's  See  Modkoosoodun  Mookerjee  v.  Jadub 

"  Digest,"  vol.  u.  p.  50 ;  West  and  Chunder  Banerjee  (1865),  3  W.  B.  0. 

Biihler,  2nd  ed.,  p.  88.    In  Motee  Singh  B.  194. 
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that  event  he  can  revoke  any  arrangement  which  he  has  made 
as  to  their  custody  or  education.1 

A  mother  may  also  for  similar  reasons  lose  her  right.2 
Change  of  it  is  submitted  that  a  father  or  mother  does  not  lose  his  or 

religion. 

her  right  by  a  change  of  religion.3 

Loss  of  caste.  Under  tho  Hindu  law  loss  of  caste  apparently  involved  a  loss  of  the 
right  of  guardianship  of  the  person  and  property  of  minors  ;  4  but  since 
the  passing  of  Act  XXI.  of  1850,  such  right  of  guardianship  ceased  to 
be  affected  by  loss  of  caste.5  Where,  however,  the  appointment  of  a 
guardian  is  made  by  a  Court,  the  fact  that  the  person  proposed  is  out 
of  caste  would  be  a  matter  for  consideration.6 

Recluse.  Under  the  Hindu  law  a  father  or  other  guardian  might  lose  his  right 

by  permanently  emigrating,  becoming  a  recluse  or  entering  a  religious 
order.7 

Hindu  Hindu  widows  do  not  on  remarriage  ipso  facto  lose  their 

right  of  guardianship  of  their  children,8  but,  if  neither  the  widow 
nor  any  other  person  has  been  expressly  constituted  by  the  will 
or  testamentary  disposition  of  the  husband  the  guardian  of  his 
children,  the  father,  or  paternal  grandfather,  or  the  mother  or 
paternal  grandmother,  or  any  male  relative,  of  the  husband 
can  apply  to  the  highest  Court  having  original  jurisdiction  in 
civil  cases  in  the  place  where  the  husband  was  domiciled  at 

1  Besant  v.  Narayaniah  (1914),  41  *  Muchoo  v.  Arzoon  Sahoo  (1866), 
I.  A.  314  ;  38  Mad.  807  ;  18  C.  W.  N.  5  W.  B.  C.  B.  235,  above,  note  3 
1089  ;  16  Bom.  L.  B.  625.  Kanahi  Ram  v.  Biddya  Ram  (1878) 

2  Venlcamma  v.  Sawtramma  (1888),  1   All.  549  ;  Kaulesra  v.  Jorai  Ka* 
12  Mad.  67  ;  In  the  matter  of  Saithri  saundhan  (1905),  28  All  233. 
(1891),  16  Bom.  307.  •  Fnggoo    Daye    v.    Eanak    Daye 

3  Act  XXL  of  1850  ;  Muchoo  v.  (1865),  4  W.  B.  M.  A.  3. 

Arzoon  Sahoo  (1866),  5  W.  R  C.  B.  7  Sco    ln    i}ie    maUer    of    Mtw 

235  ;  Queen  v.  Bezonji,  Perry's  Ori-  Chundei  Surma,  Ben.  S.  D.  A.  1850  p 

cntal    Cases,    p.    91.    It    has    been  471.    Strange's  "Hindu  Law"  vol 

doubted  whether  Act  XXI    of  1850  i.  p.  185;  Sutherland's  "Syno'psis  of 

affects  guardianship,  but  the  Punjab  tho  Law  of  Adoption,"  2nd  head 

Chief  Court   (In,  the  matter  of  Gul  a  Gang*   Pershad   Baku   v.    JMo 

Mahomed)  has  held  that  a  right  of  (1911),  38  Gale.  862  ;  15  C.  W  N  579 

guardianship  is  a  right  within  the  Act  XV.  of  1856,  s.  5.    This  Act  has 

meaning  of  Act  XXI.  of  1850.    See  been  declared  to  be  in  force  through- 

JLanaM  Ram  v  Bi&dya  Ram  (1878),  out  British  India,  except  as  regards 

1   All.  549  ;  Kaulesra  v.  Jorai  Ka-  the  Scheduled  Districts  (Act  XV   of 

saundan  (1905),  28  All.  233  ;  Stem-  1874,  s.  3),  and  in  the  Santhal  Per- 

*wg  v.  Santabai  (1901),  25  Bom.  551,  gunnahs  (Beg.  III.  of  1872   s   3   as 

at  p.  555  ;  3  Bom.  L.  R.  89  ;  Putlabai  amended  by  Beg.  III.  of  1886)   '  As 

v.  MMu  (1908),  33  Bom.  107;  10  to  the  Scheduled  Districts  to  which 


;       o     13C  !t  has  been  applied,  see  General  Acts 

See    Strange's    "Hindu    Law,"     1854-60,  4th  ed,  p.  121  ' 

'  J 


vol.  i.  p.  100, 
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the  time  of  his  death  for  the  appointment  of  a  guardian,1  and 
the  Court  may,  if  it  should  think  fit,  appoint  such  guardian 
who,  when  appointed,  shall  be  entitled  to  have  tho  care  and 
custody  of  such  children  during  their  minority  in  tho  place  of 
their  mother,  and  in  making  such  appointment  the  Court  must 
be  guided,  as  far  as  may  be,  by  the  laws  and  rules  in  force  touch- 
ing the  guardianship  of  children  who  have  neither  father  nor 
mother.2 

When  the  children  have  not  property  of  their  own  sufficient 
for  their  support  and  proper  education  whilst  minors,  the 
appointment  can  only  be  made  with  the  consent  of  the  mother, 
unless  the  proposed  guardian  gives  security  for  the  support  and 
proper  education  of  the  children  whilst  minors.3 

A  father  or  other  person  entitled  to  the  custody  of  an  infant  can  recover  Remedies, 
such  custody  by  suit.4 

When  the  child  is  within  the  limits  of  the  ordinary  original  civil  juris- 
diction of  the  High  Courts  of  Bengal,  Madras,  and  Bombay,  he  can  apply 
for  relief  under  sec.  491  of  the  Code  of  Criminal  Procedure.5 

Sec.  25  of  the  Guardians  and  Wards  Act,  1890,6  gives  tho  District 
Courts  power  to  arrest  a  ward  and  deliver  him  into  the  custody  of  his 
guardian,  " 

Where  the  child  is  confined  under  such  circumstances  that  the  con- 
finement amounts  to  an  offence,  sec.  100  of  the  Criminal  Procedure  Code 7 
is  applicable,  and  sec.  552  of  the  same  code  deals  with  the  case  of  a  female 
child  under  fourteen  years  of  age,  who  has  been  detained  for  an  unlawful 
purpose. 

The  powers  of  a  guardian  (de  facto  or  de  jure)  to  alienate  the  property 
of  his  ward  are  the  same  as  those  of  a  manager  of  a  joint  family  acting  for 
a  minor  coparcener,  see  post,  pp.  285  et  seq. 

1  Act  XV.  of  1856,  s.  3.    The  ap-  3  Act  XV.  of  1856,  s.  3. 

plication  may  be  made  under  that  *  Sharif  a    v.     MuneJchan    (1901), 

Act,   or   under   the    Guardians   and  25  Bom.  574;  2  Bom.  L.   R.  C17; 

Wards  Act  (VIII.  of  1890).    In  the  Balmalcuna  v.  Janki  (1881),  3  All. 

latter  case  the  conditions  necessary  403 ;    Achrathal  Jeki&andas  v.    OJn- 

for  an  application  under  Act  VIII.  marital  Parbhudas  (1916),   40  Bom. 

of  1890  would  apply.    Act  XV.  of  600 ;  18  Bom.  L.  R.  582.    See,  how- 

1856  has  in  this  matter  no  application  ever,  Sham  Lai  v.  £indo  (1904),  26 

to  women  who,  by  the  rales  of  their  All.  594.  The  guardian  would  bring 

caste,  are  capable  of  contracting  a  the  suit  in  his  own  name.    For  recent 

second  valid  marriage.    In  Kish&n,  v.  examples   of  suits  of  this  kind,  see 

Enayet  Hossain,  S.  D.  A.  N.-W.  P.,  Krishna  v.  Reade(l885),  9  Mad.  31; 

25th  June,  1861,  it  was  hold  that  a  S.  C.  Xeade  v.  Krishna  (1886),  9  Mad. 

woman  of  the  Aheer  caste  does  not  391;  Venkammav»JSavitramma(lSSB)9 

by  remarriage   forfeit  her  rights  to  12  Mad.  67 ;  Abasi  v.  Dunne  (1878), 

act  as  guardian  of  her  son  by  her  first  1  All.  598, 

marriage.  *  Act  V.  of  1898. 

a  Act  XV.  of  1856,  s.  3.    See  Khus-  *  Act  VIII.  of  1890. 

halt  v.  Rani,  4  All.  195.  7  Act  V.  of  1898. 
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THE  JOINT  FAMILY  AND   ITS  PROPERTY, 

pfxvhatthe    AMONG  Hindus  a  family  is  not  ordinarily  composed  only  of 

f&nnly  con* 

sists.  parents  and  their  unmarried  children,  although  that  typo  of 

family  is  sometimes  to  be  found.  The  family  would  generally 
be  composed  of  a  man,  his  -wife,  or  wives,  his  unmarried  children, 
his  married  sons  and  their  wives  and  children,  and,  in  cases 
where  they  are  not  maintained  by  their  husband's  family,  bin 
widowed  daughters.1 

A  family  of  this  type,  although  in  many  respects  complete 
in  itself,  may  be  a  component  part  of  a  larger  family.  Thin 
larger  family  consists  of  all  the  descendants  in  tho  main  lino 
from  a  common  ancestor,  and  their  wives,  sons,  and  unmarried 
daughters.2 

Whether  tho  family  be  of  the  larger  or  smaller  typo,  tho 
members  would  ordinarily  live  together,  being  maintained  from 
the  common  purse,  and  performing  jointly  tho  coromouioB 
required  by  their  religion, 

A  family  so  living  together  is  called  by  English  lawyers  a 
joint  Hindu  family,  and  in  its  ordinary  condition  the  members  of 
it  are  said  to  be  joint  in  food,  worship,  and  estate. 

"  Tho  fundamental  principle  of  tho  Hindu  joint  family  is  Iho  1  io  of 
sapindaship.3  Without  that  it  is  impossible  to  form  a  joint 'family."  * 

The  rights  of  the  individual  members  in  tho  property  belong- 
ing to  the  family  vary,  in  accordance  with  tho  school  of  law  to 
which  the  family  belongs. fi 

If  tho  family  bo  governed  by  tho  Bengal  school  of  law,  sons 


Rights  of 
members. 


1  See  ante,  p.  207,    and  goat,  pp 
234,230. 

2  See  Intro,  to  *'  Study  of  Hindu- 
ism,"   by   Gwru    Proaad    Son,     pp 
87-90.  **' 

3  See  post,  p.  379. 


*  Kawndas  DJmomsey  v. 
(1908),  32  Bom.  479,  at  p.  493 ;  10 
Bom.  L.  E.184,  K.  1C  Bhattaeharya'fl 
"  Law  Eclating  to  tho  Joint  Hindu 
Family,"  pp,  38,  39,  137. 

6  See  ante,  p.  20. 
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partition,  the  separating  or  dividing  members  form  new  families, 
to  which  the  joint  family  system  applies,1 

The  joint  family  may  also  come  to  an  end  by  the  death  of 
the  last  surviving  coparcener,  in  which  case,  in  default  of  his 
disposing  of  the  property,  his  heir  takes  by  inheritance. 

"  By  the  nature  of  the  case  the  joint  family  must  commence,  and  also 
must  end,  when  it  does  end,  in  an  individual  who  holds  the  property  in 
a  separate  condition.  If  this  individual  dies  without  becoming  the  root 
of  a  joint  family,  the  Mitakshara  law  gives  an  interim  enjoyment  of  the 
property  to  his  female  representatives,  when  there  are  any,  and  then 
transfers  it  to  a  collateral  heir  as  the  origin  of  a  new  jomt  family."2 

The  joint  family  system  undouhtedly  owes  its  origin  to  the  patriarchal 
system.  As  time  advanced  the  exclusive  rights  of  the  father  became  modi- 
fied in  favour  of  the  sons,  who  asserted  rights  to  an  interest  in  the  property, 
but  continued  to  live  together  with  unity  of  possession  of  the  family  property. 

As  to  the  origin  of  the  joint  family  system,  and  as  to  the  similarities 
between  it  and  other  ancient  systems  of  law,  see  Sir  Henry  Maine's 
"  Ancient  Law,"  pp.  123-161  ;  Mayne's  "  Hindu  Law,"  8th  ed.,  chap.  vii.  ; 
Krishna  Kamal  Bhattacharya's  "  Law  Relating  to  the  Joint  Hindu  Family," 
Lectures  I.  and  II.  ;  Jogendranath  Bhattacharya's  "  Commentaries  on  the 
Hindu  Law,"  2nd  ed.,  pp.  216-218. 

Burden  of  In  a  suit  which  involves  a  question  as  to  whether  a  family 

proof  as  to  ...  ^ 

family  or   <    was  joint  or  separate,  or  whether  a  particular  property  belonged 
property  bemg  to  ft  j^j  fa^ft^  or  wag  y^  separate  acquisition  of  an  individual 

member  of  the  family,3  the  burden  of  proof  would  depend  upon 

the  allegations  in  the  pleadings  or  at  the  hearing,  and  would, 

as  in  other  cases,  lie  on  the  person  who  would  fail  if  no  evidence 

at  all  were  given  on  either  side.4 

This  burden  of  proof  would  be  shifted  by  the  following 

presumptions  :  — 

Presumption        Every  Hindu  family  is  presumed-  to  be  joint  in  food,  worship, 
o  union.        an(j  estate<    TJie  pr0perty  belonging  to  the  family  is  presumed 

to  be  joint  and  undivided,  the  burden  of  proving  a  separation 

being  upon  the  person  alleging  it.5 

As  to  the  presumption  with  regard  to  property  in  the  name  of  a  copar- 
cener, see  post,  pp.  254. 

1  Bata  Krishna  Naik  v.  Chtntamani         *  Soe  post,  pp.  248-254 
Nmk  (1885),  12  Calc.  262.  *  Indian  Evidence  Act  (I.  of!872) 

a  Earn  Narain  Singh   (RbjaJi)   v.  s.    102.      See    BholanatJi   Mahta    v 

Pertm  flftiv*  (1873),  HB.L.B.  397;  Ajoodhia   Persad  Sookul  (1873)     12 

at  p.  404  ;  20  W.  R.  Q  B  189,  at  p.  192.  B.  L  R.  336  ;  20  W.  E.  0.  K.  65. 


.     .      . 

J^J^^faP^v-Ttowathanm         *  Rewun  Persad  v.   Zadha  JBeeby 

oi  £  i  ^a5  7°  ;  Ja*oda  £oer  v'  (-tfwwttwiaO  (1846),  4  M.  I.  A.  137, 
^eoP^^^(1889),17Calc.33,  at  p.  168;  Naragunty  Lutchmeeda- 
at  p.  36.  See  yo^,  pp.  241,  242.  mmaJi  v.  Vengama  Naidoo  (1861), 
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This  presumption  is  merely  a  presumption  as  to  the  continuance  of  a 
juridical  relationship,1  combined  with  a  presumption  as  to  the  ordinary 
practice  of  Hindu  families.3  It  applies  as  much  to  the  case  of  a  father 
and  son,  governed  hy  the  Mitakshara  law,  as  to  the  case  of  brothers  and 
other  coparceners.3  It  takes  the  place  of  evidence,  and  may  be  displaced 
by  evidence  of  a  state  of  things  inconsistent  with  such  presumption.4 

It  is  not  necessary,  for  the  preservation  of  the  joint  nature  Separation  in 
of  family  property,  that  the  members  of  the  family  should  live  food?™*  and 
in  commensality ;  they  may  dwell  and  mess  apart,  and  yet 
remain  joint  in  property.6 

The  presumption  that  the  family  is  joint  would  be  weakened,  Separate 
if  not  rebutted,  by  evidence  of  separate  trading  funds,  and ' 
property,  and  independent  dealing  with  such  property,6  although 
the  family  may  have  been  joint  in  food.7 


dealings. 


9  ML  I.  A.  66,  at  p.  92  ;  1  W  R.  P.  0. 
30,  at  p.  32 ;  Neelkisto  Deb  Burmono 
v.  Beerchunder  ThaTcoor  (1869),  12 
M.  I.  A.  523,  at  p.  540 ;  3  B.  L.  R. 
P.  C.  13,  at  p.  17 ;  12  W.  R.  P.  C. 
21,  at  p.  23 ;  Cheetha  (Mussamut)  v. 
Miheen  Latt  (Baboo)  (1867),  11 
M.  I.  A.  369 ;  Prit  Koer  v.  Mahadeo 
Pershad  Singh  (1894),  21  I.  A.  134, 
at  p.  135 ;  22  Calc.  85,  at  p.  89 ; 
Bhugdbutty  Misrain  v.  Domun  Mis* 
ser  (1875),  24  W.  R.  C.  R.  365; 
Taruck  Chunder  Poddar  v.  Jodeshur 
Chunder  Koondoo  (1873),  11  B.  L.  R. 
193 ;  19  W.  R.  C.  R.  178 ;  8Mb 
Pershad  Chuclcerbutty  v.  Gunga 
Monee  Debee  (1871),  16  W.  R.  C.  R. 
291 ;  Cassumbhoy  Ahmedbhoy  v. 
Ahmedbhoy  HuUbhoy  (1887),  12 
Bom.  280,  at  p.  309 ;  Bdash  Koon- 
war  (Mussamut)  v.  Bhawanee  Buksh 
Narain  (Baboo),  W.  R.  1864,  0.  R. 
1 ;  Bissumbhur  Sircar  v.  Soorodhuny 
Dossee  (1865),  3  W.  R.  C.  R.  21; 
Treelochun  Roy  v.  Rajkishen  Roy 
(1866),  5  W.  R.  C.  R.  214;  Beer 
Narain  Sircar  v.  Teen  Cowree  Nundee 
(1864),  1  W.  R.  0.  R  316. 

1  Of.  Indian  Evidence  Act  (I.  of 
1872),  *.  109,  114,  illustration  (d). 

2  Indian  Evidence  Act  (I.  of  1872), 
s.  114. 

3  Kallianji  v.   Besonji  (1908),   32 
Bom.  512  ;  10  Bom.  L.  R.  754. 

*  See  Bholanath  Mahta  v.  Ajoodhia 
Period  SooJcul  (1873),  12  B.  L.  R. 
336 ;  2a  W,  R.  0,  R.  65, 


5  Ganesh  Duit  Thaloor  (Chowdhry) 
v.   Jewach  Thakoorain  (Mussummat) 
(1903),  31  I.  A.   10 ;  31  Gale.  2G2  ; 
8  C.  W.  N.  146  ;  6  Bom.  L.  R.  1 ; 
Rewun  Persad  v.  Radha  Beeby  (Mussu- 
mat)  (1846),  4  M.  I.  A.  137,  at  p.  168  ; 
7  W.  R.  P.  C.  35,  at  p.  37 ;  Nursingh 
Das  (Rai)  v.  Narain  Das  (#a«)  (1871),  3 
N.  W.  P.  217,  at  p.  235 ;  Banee  Mad- 
hub  Mookerjee  v.  BhuggobvMy  Churn 
Banerjee  (1867),  8  W.  R.  C.  R.  270 ; 
Hurish  Chunder  Mookerjee  v.  MoJchoda 
Debia  (1872),  17  W.  R.  C.  R.  564 ; 
Sherajooddeen    Ahmed     (Shaikh)     v. 
Horel  Singh  (1876),  25  W.  R.  C.  R. 
116;  Parbutty    Coomar    v.    Sudabut 
Pcrsad  (1865),  2  Hay,  315 ;  Gour  Lall 
Singh  v  Mohesh  Narain  Ohose  (1870), 
14  W.  R.  C.  R.  484 ;  Pearee  Monee 
Bibee  v.    Madhub  Singh  (1871),   15 
W.  R.  C.  R.  93 ;  Belas  Koer  (Mus- 
samut)  v.   Bhowanee  Buksh  (Baboo) 
(1863),  Marsh,  641 ;    S.  C.  on  review, 
W.  R.    1864,  0.  R.  1;    Vurdyengar 
v.  Alagasingyengar  (1807),  Strange's 
"  Hindu  Law,"  vol.  ii.  p.  371. 

6  Bodh  Sing  Doodhooria  v.  Gunesh 
Chunder  Sen  (1873),  12  B.  L.  R.  317 ; 
19  W.  R.   C.  R.  356.    See  Muraii 
Vtthoji    v.     Mukund    Sh^vaj^    Naik 
Golaticar  (1890),  15  Bom.  201 ;  MaJc- 
hun   Lall  Dutt  v.    Ram   Loll  Shaw 
(1898),  3  C.  W.  MT.  134 ;  Peary  Lall  v. 
Bhawoot  Koer  (1862),  W.  R.  Sp.  No. 
18 ;  Udoy  Chand  Biswas  v.  Panchoo 
Ram  Biswas  (1882),  11  0.  L.  R.  514. 

7  See    Bodh    Sing    Doodhooria   y. 
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B0m«  holdings 


imity' 


No  pr«?3ump- 
tion  us  to  tune 
ol  separation. 


The  oircuuwtancc  that  certain  Creels  are  hold  in  severally  does  not 
the  presumption  as  regards  the  reat  of  the  joint  estate,1 

Whero  it  is  admitted  or  proved  that  a  disruption  of  the 
unity  of  thp  joint  family  has  taken  place,  this  presumption  has 
no  application,2 

When  one  coparcener  sqtarates  from  the  others  there  is  no  presumption 
that  the  remaining  members  continue  united.  In  that  case  an  agree- 
ment to  remain  united  or  to  reunite  must  be  proved  like  any  other  fact  :  3 
Lnt  where  a  share  is  allotted  to  more  than  one  person  the  presumption 
\ull  lie  that  nich  persons  remain  joint.4 

M'ht'ii  it  is  admitted  or  proved  that  tiie  members  of  the  family  were 
n^  jn  a  complete  fc-tate  of  union  nt  the  time  of  the  institution  of  the  suit, 
t^^  ^  ^  presumption  as  to  the  family  being  joint  at  a  particular  time,5 
or  as  to  when  the  separation  took  place,  bufc  it  lies  upon  the  plaintiff  to 
prove  such  a  case  as  would  entitle  him  to  the  relief  which  he  seeks.6 

When  partial  partition  is  admitted  or  proved  the  presumption  is  that 
there  has  been  an  entire  partition  both  with  reference  to  interest  and 
properties.7 

There  is  authority  under  the  Bengal  school  of  law  that  when  one 
coparcener  separates  from  the  others  who  remain  joint,  such  others  are 
to  he  treated  a^  reunited,8  but  it  is  submitted  that  such  separation  in 
y  atFocts  the  tf.it  us  infer  <slc  of  the  coparceners  who  remain  joint.9 


fiiumh  CKutiiif  Stn  (1878),  12 
P..  L  R.  317,  at  p.  320  ;  1»  W.  R.  C.  R. 
ttJJtf,  at  p.  357 ;  (iitjindar  Xamin  (Hal} 
v.  Harihar  Sarttin  (Rat)  (1908),  12 
C.  W.  N.  087. 

1  Sreernm  OJ^at  v.  Smnuth  Butt 
Chowdkry  (1807),  7  W.  R,  C.  R.  451. 

*  Rad&&  Churn  Dam  v.  Kripa  8in- 
dhu  Ikw  (1870),  5  Calc.  474;  4 
C,  L  R.  428  ;  Bannoo  v.  Kashee  Ram 
(1877),  3  Calc.  315;  VMyanatha 
Aiyfir  v.  Aiytvmmy  Aiyar  (1908),  32 
Had.  1»1 ;  Bndul  Singh  v.  Chutkr- 
dharef  ftiagk  (ISttS),  0  W.  R.  C.  R. 
#58;  NoMunt/tnrdti  \\  JBhtirmunyotcda 
(1SH3),  1  Bom  H.  C.  43. 

3  UtiJffhnr  Ladhurtim  v.  flulkmnbai 
(l(H»;i),  3U  L  A.  130;  30  Cale.  725; 
7  C  W.  N.  G42 ;  5  Bom.  L,  R.  469 ; 
Chum  Daw  v.  Kripa  Sindhu 
(1870),  5  Calc.  474;  4  C.  L.  R. 
428 ;  Ktilada  Protfmd  Panday  v.  Han- 
podfi  Chattcrjie  (1912),  40  Calc.  407; 
17  C.  W.  N.  102  (a  case  where  one  of 
th*>  family  had  become  a  Christian) ; 
jto&yi  Aktiba  v.  JDttitti  Laxman  (1912), 
37Bo«.64;  14  Bom.  L.  R.  023.  St»e, 
Upendranarain  Myti  v. 
Bern  (1883),  9  Calc.  817; 
12  0.  L.  B.  3S^.  It  was  held  in 


Rangunntha  Rao  v. 
Stacker  (1900),  31  Mad.  482,  that 
there  is  no  presumption  of  a  general 
division  among  all  the  members  of  a 
coparcenary  from  the  fact  that  ono 
of  its  members  has  separated. 

*  See  Durga  Dti  v.  BalmaJcund, 
(1906),  20  All.  93. 

8  Obhoy  Churn  Ghoae  v.  Oobind 
Chunder  Dfy  (1882),  9  Calc,  237,  at 
p.  243. 

6  Mam    Ghulani    Singh    v.    Mam 
Bebari  Singh  (1805),  18  All.  90. 

7  Vaidyanathn  Aiyar  v.  Atyasami 
Aiyar  (1908),  32  Mad.  101,  at  p.  195 ; 
Anandibai  v.   Harisuba  Pai  (1911), 
35  Bom.  293;   13  Bom.  L.  R.  287, 
see  port,  pp.  340,  343,  344. 

8  Jaudub  Chunder  Ghose  v.  Benod- 
leharry  Ghoae  (1862),  1  Hyde,  214; 
Petambur   Dutt   v.    Hurish   Chunder 
&utt  (1871),  15  W.  R.  C.  R.  200.    See 

Mahapatfar  v.  Nandkishor 
B.  L.  R.  A.C.7. 
As  to  reunion,  see  po$t9  pp.  359,  300.^ 

9  Sec     Upendmnamin     Myti     v. 
Qopfntaih  Bera  (1883),  9  Calc.  817; 
12  C,  L.  R.  356 ;  Sudarsanam  Maistri 
v.   Xamsimhulu   Maistri  (1901),  25 
Mad.  149,  at.pp.  156, 157.  Pott,  p.  344, 
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u  The  strength  of  the  presumption  necessarily  varies  in  strength  of 
every  case.    The  presumption  of  union  is  stronger  in  the  case  presumPtion- 
of  brothers  than  in  the  case  of  cousins,  and  the  farther  you  go 
from  the  founder  of  the  family,  the  presumption  becomes 
weaker  and  weaker."  * 

In  practice  a  family  does  not  continue  joint  for  many  generations. 
It  has  been  said  2  that  "  in  no  case  ,  .  .  will  it  be  found  that  the  diluted 
degree  of  blood  relationship  amongst  the  members  of  the  complex  family 
group  extends  beyond  the  fourth  degree."  Another  writer  says,  "I 
doubt  whether  at  this  day  there  is  a  single  iindivided  Hindu  family  through- 
out India,  in  which  persons  related  to  one  another  by  a  common  ancestor 
beyond  the  seventh  degree  are  to  be  found  living  together,  or  holding 
property  in  common."  3  The  seventh  degree,  which  is  the  limit  of  sapin  - 
daship,4  seems  always  to  have  been  the  limit,5 

The  presumption  as  to  union  applies  to  new  families  formed  New  famihes. 
from  the  separation  of  members  of  an  old  family.6 

The  property  belonging  to  a  joint  family  is  hereinafter  Coparcenary 
called  the  coparcenary  property.  proper  y. 

The  expression  used  in  the  Mitakshara  is  translated  as  "ancestral 
property,"  7  i.e.  property  transmitted  in  the  direct  male  line  from  a  common 
ancestor  ;  but  having  regard  to  the  fact  that  under  the  decisions  8  all 
property  held  by  the  members  of  a  Mitakshara  family,  as  such,  is  ordinarily 
coparcenary  property,  and  that  in  every  case  it  cannot  properly  be  des-* 
cribed  as  "ancestral,"  it  is,  I  think,  more  convenient  to  use  the  term 
"  coparcenary." 

WHO  ARE  COPARCENERS. 

The    members    of    the  family  who  are  entitled    to   an  coparceners. 
interest  in  the  property  of  the  family  are  hereinafter  called 
coparceners. 

Under  the  Bengal  school  the  coparcener^  consist  of  the  Coparceners 
persons,  whether  male  or  female,  entitled  to  shares  in 


coparcenary  property  by  inheritance,  transfer,  or  a  will,  or  by  sc  °°  * 

1  Moro  Vtehvanath  v*  OaneaJt  Vittwl  Relating  to  the  Joint  Hindu  family," 
(1873),   10   Bom.   H.   0.  444,  at  p.  pp,  136-138, 

468.    Mr.   Ellis'   remarks,   Strange's         6  Bata  Krishna  Nailc  v.  Chintamani 

"  Hindu  Law,"  ii.  347.  Naik  (1885),  12  Calc.  262. 

2  Introduction     to      "  Study      of         7  PUrarjit,  as   distinguished  from 
Hinduism,"  by  G.  P.  Sen,  p.  89.  Swarfa*  self  -acquired. 

3  K.    K.    Bhattaeharya's     "  Law         8  Post,  pp.  238,  239.    See  Rarsondas 
Belating  to  the  Joint  Hindu  Family,"  Dharamsey  v.    Gangabai   (1908),   32 
p.  137.  Bom.   479;    10   Bonu   L.    R.    184; 

4  See  ytost9  p.  379.  Haridas   IJalji  v.  Narotam   Itaghavji 
6  K.    K.    Bh&ttacharya's    "  Law  (1912),  14  Bom.  L.  R.  237. 


224 


COPARCEKEKS* 


[CHAP,  vi, 


Power  <*t 
dispositu  n. 


virtue  of  some  other  mode  of  acquisition.1  These  shares  are 
defined.2 

There  is  under  that  school  no  right  of  survivorship.  On 
the  death  of  a  coparcener  his  share  passes  by  inheritance  or  by 
will.  A  son,  therefore,  cannot,  as  such,3  as  under  the  Mitakshara 
law,  be  a  coparcener  with  his  father.4 

Under  the  Bengal  school  of  law  a  Hindu  may,  without  any 
restriction,  dispose  of  his  property  6  (although  it  may  be  an 
undivided  share),6  whether  ancestral  or  self-acquired,  by  sale, 
mortgage,  gift,  or  will,  whether  in  favour  of  strangers  or  in  favour 
of  some  of  his  own  issue  or  relations,  to  the  exclusion  of  others.7 

This  applies  also  to  property,8  the  succession  to  which  is  governed  by 
1he  law  of  primogeniture.9 

The  sons  do  not  acquire  any  right  in  their  father's  property 
except  under  his  will  or  as  his  heirs.10 

In  Soorjctmoney  Dossce  (Sreemutty)  v.  DenobwidTioo  Mulllck  (1857),11 
the  Supreme  Court  of  Bengal  laid  down  the  following  propositions  with 
regard  to  joint  property  governed  by  the  Bengal  school  of  law  : — 

1.  **  Etich  of  the  co-sharers  has  a  right  to  call  for  a  partition,12  but  until 


1  A&,  for  in&tanec,  when  the  pro- 
jicrty  has  been  acquired  by  the  joint 
exertions  of  the  members  of  the 
family,  or  where  persons  who  are  not 
coparceners  have  been  treated  as  such 
by  the  real  coparceners;  el  Glrhi 
Rani  Misrani  v.  Chandra  Lai  Kanth 
(1912),  17  C.  W.  N.  62. 

a  Soorjetmoney  Dostec  (SrcemuUy) 
v.  Dent&undoQ  Muttick  (1857),  tf 
M.  I.  A.  52G,  at  p  533 ;  4  W.  R. 
P.  0.  114,  at  p.  115;  Rajkishore 
Luhooyy  v.  (rtibitid  Chunder  LaJioary 
(1875),  1  Cdlc.  27;  24  \V.  R.  0.  R. 
234  ;  4  I  A  153  ;  see  Shro  Soondary 
v.  Pirtfae  tiinffh  (1877),  4  I.  A.  147. 

3  There  might  be  a  case  of  a  son 
taking  by  a  transfer  or  a  will  a  share 
in  property  in  wliich  his  father  is  also 
a  sharer. 

4  JSee    Bfjoy    KntJuiti    Ghosh    v. 
Askutosh  Ghosh  (1908),  13  0.  W.  N. 
396. 

6  The  property  is  not  coparcenary 
piroperty,  but  is  on  the  same  footing 
as  self-acquired  property. 

•  Post,  pw  290. 

7  RwnMtfare     Acharj     Chowdree 
v.  J2fc00&mwoyee   J>ebea    Chowdrain, 


Ben.  S.  B.  A.  1859,  p.  229,  at  pp.  250, 
251 ;  Bhodbunmoyee  Debea  CJiow 
dhraift  v.  RainJcisihorc,  Acharj  Chowdree 
Ben.  S.  B.  A.  1860,  p.  485,  at  p.  489  ; 
Kumta  Kauri  Ghukerbidty  v.  Gooroo 
Oovind  Choiedree  (1829),  4  Ben.  Sel. 

B.  322  (2nd  ed,  410) ;   Certificate  of 
judges   of  Bengal  Sudder  Dewanny 
Adawhit,  set  out  in  6  Ben.  Sel.  R. 
at  p.   73  (2nd  ed.,  p    85);  Tarnee 
Churn  v.  Dasee  Daseea  (Mnssiimvnaut) 
(1824),  3  Ben.  Sel.  K.  397  (2nd  ed., 
p.     530) ;      Delendra     Coomar    Itoy 
Cfiowdhry  v.  Brojendm  Coomar  Roy 
Choudhry     (1890),     17     Cale.     88G  ; 
Shainachurn   Sircar's      "  Vyavastha 
Darpana,"  2nd  ed.,  552  it  seq. 

8  Cddoy  Addttya    Deb  v.  Jadublal 
Adittya  Dab  (1879),  5  Calc.   113 ;    4 

C.  L.    K.    181;    S.    C.    on    appeal 
(1881),   8  I.  A.  248;    8  Calc.   190. 
Narain  Khootia,  v.  IJokenath  Khootia 
(1881),  7  Calo.  461  ;   9  C.  L.  R.  243. 

•  Pout,  pp.  264,  265, 

10  See  Dharmadas  Kundu  v.  Amulya 
Dhan  Kundu  (190(5),  10  C.  W.  N.  765. 

11  6  M.  I.  A.  52C,  at  p.  539. 

12  "Dayabhaga,"  chap.   iii.   s,   1, 
para.  10. 
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such  partition  takes   place  .  .  .  the  whole  remains  common,  slock;  the 
co-sharers  being  equally  interested  in  every  part  of  it. 

2.  "  On  the  death  of  an  original  co-sharer  his  heirs  stand  in  his  place 
and  succeed  to  his  rights  as  they  stood  at  his  death  ;  his  rights  may  also, 
in  his  lifetime,  pass  to  strangers,  either  by  alienation,  or,  as  is  the  case  of 
creditors,  by  operation  of  law ; *•  .  .  .  but  in  all  cases  those  who  come 
in,  m  the  place  of  the  original  co-sharer,  by  inheritance,  assignment,  or 
operation  of  law,  can  take  only  his  rights  as  they  stand,  including,  of  course, 
the  right  to  call  for  a  partition. 

3.  "  Whatever  increment  is  made  to  the  common  stock,  whilst  the 
estate  continues  joint,  falls  mto  and  becomes  part  of  that  stock." 

Under  the  Mitaksliara  law  a  male  Hindu  acquires  by  birth  or  Coparceners 
adoption  a  vested  interest  in  all  coparcenary  property  2  (whether  the  Mitak- 
ancestral  or  not,3  and  whether  acquired  before  or  after  his  s  ara" 
birth  4  or  adoption,5  as  the  case  may  be),  held  by  his  father,  or 
father's  father,  or  father's  father's  father,  at  the  time  of  his 
birth6  or  adoption,  as  the  case  may  bo,  as  members  of  a  joint 
family  oven  during  their  lifetime.7 

Those  persons  who  by  birth  or  adoption  so  acquire  an  interest 
in  tho  coparcenary  property  are  coparceners.8    A  person  can 


1  Post,  pp.  299-301. 

2  He  does  not  by  birth  acquire  an 
interest  in  a  mere  right  of  suit,  or 
itt  an  equitable  right  to  procure  an 
alteration  in  a  grant :    Ujagur  Singh 
(Chaudhri)  v.  Pitam  Singh  (Chaudhri) 
(1881),     8    I.     A.    190 ;    4  All.  120. 
Ho  acquires  an  interest  in  debutter 
property ;    Ram   Chandra  Panda  v. 
Ram  Krishna   Mahapatra   (1900),  33 
Calc  507. 

8  Karsondas  Dharamsey  v.  Gangabai 
(1908),  32  Bom.  479  ;  10  Bom.  L.  B. 
184;  see,  however,  Jamna  Prasad  v. 
Ram  Partap  (1907),  29  All.  667. 

4  Ramanna  v.   VenJcata  (1888),  11 
Mad.  246 ;    Jugmohandas  Mangaldas 
v.  Sir  Mangaldas  Nathubhoy  (1886), 
10  Bom.  528,  at  p.   581 ;   Isree  Per- 
shad  Singh  v.  Nasib  Kooer  (1884),  10 
Calc.  1017,  at  p.  1021 ;    contrd    per 
Mitter,  J.,  Qunga  Prosad  v.  Ajudhia 
Pershad  (1881),   8  Calc.    131,   at  p. 
134 ;  S.  C.  Gkmga  Pershad  v.  Sheodyal 
Singh,  9  C.  L.  B.  417,  at  p.  420. 

5  Sudanund    MoJiapattur  v.  Soorjo 
Monee  Dayee  (1869),  11  W.  B.  C.  B. 
436. 

0  He  acquires  no  interest  in  property 
which  had  ceased  to  belong  to  the 
family  at  the  time  of  his  birth ;  Lachmi 

H.L, 


Narain   Prasad   v.    Kishan   Ktshore 
Chand  (1915),  38  All.  126. 

7  Suraj  Bunsi  JKoer  v.  Sheo  Pro- 
shad  Singh  (1879),  6  I  A.  88,  at  pp.-' 
99,  100 ;    5  Gale.  148,  at  p.  164 ;    4 
C.  L.  B.  22G,  at  p.  232 ;   Raja  Ram 
Tewary  v.   Luchmun  Persad    (1867), 
B.  L.  B   Sup.  Vol.  731  j   8  W.  B.  C. 
B  15  ;  2  Ind.  Jur.  N.  S.  216 ;  Sudar- 
sanam  Maistri  v.  Narasimhulu,  Maiatri 
(1901),  25  Mad.  149,  at  p.  155;   AV 
typpai    Nachiar    v,    SanJcaranaryana 
CUtty    (1903),   27   Mad.  300,  at    p. 
313  ;   Bullayya  v.  Surayya  (1887),  10 
Mad.  251,  at  p.  254 ;    Sartaj  Kuari 
(Rani)  v.  Deoraj  Kuari  (Ram)  (1888), 
15  L  A.  51,  at  p.  61 ;  10  All.  272,  at 
pp.   284,   285 ;    Ram  Narain  Singh 
(Rajah)  v.  P&rtum  Singh  (1873),  11 
B,  L.  B.  397,  at  pp.  401,  402  ;  20  W. 
B.  C.  B.  189,  at  p.  190 ;  Qoor  Surun  Doss 
v.  Ram  Surun  Bhukut  (1866),  5  W. 
B.  C.  B.   54 ;  Sudanund  Mohapattur 
v.  Soorjo  Monee  Dayee  (1869),  11  W. 
B.  C.  B.  430. 

8  They  have,  individually,  no  pro- 
prietary right  until  partition,  which 
is  treated  by  the  Mitakshara  as  one 
of  the  sources  of  such  right.      See 
Ohuchtn  Lall  SingJi  v.  Poran  Chunder 
Singh  (1868),  9  W.  B.  C.  B.  483. 

Q 
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also  become  a  coparcener  by  the  death  of  an  ancestor  whose 
existence  excludes  him  from  the  eoparcenership.1 

All  the  coparceners  are  male  descendants  in  the  male  line 
of  the  acquirer  of  the  property.2 

It  is  also  said  to  be  possible  that  a  person  can  become  a  coparcener  by 
treatment  as  such  by  the  coparceners.3 

Where  property  is  acquired  jointly  by  members  of  a  family  they  are 
all  coparceners  therein.4 

The  interest  that  a  son  acquires  is  equal  to  that  of  his  father. 
He  does  not  acquire  his  title  through  his  father,  but  separately 
and  independently  of  his  father.5  He  has  no  independent 
dominion  over  the  property.6 

The  distance  in  degree  from  the  founder  of  the  family  does 
not  affect  the  right  of  copareenership,7  but  the  coparceners  are 
limited  to  the  head  of  each  stock,  and  his  sons,  son's  sons,  and 
son's  son's  sons.8 

Thus  the  body  of  coparceners  cannot  include  any  individual  together 
with  a  male  descendant  of  his  other  than  his  son,  grandson,  or  great- 
grandson,  or,  in  other  words,  no  man  can  be  a  coparcener  if  his  great- 
great-grandfather  is  also  a  coparcener. 

If  either  his  father,  grandfather,  or  great-grandfather  survive  his 
great-great-grandfather,  then  he  steps  into  the  coparcenary  on  the  death 
of  the  great-great-grandfather.  If  they  all  predecease  his  great-great- 
grandfather, he  does  not  take,  but  the  interest  survives  to  the  collaterals, 
if  any.  If  there  is  no  coparcener,  then  the  heir  of  the  great-great-grand- 
father takes  by  inheritance. 

In  Moro  Vishvanath  v.  Ganesk  Vithal 9  (1873),  Nanabhai  Haridas,  J., 
said,  "  The  rule  which  I  deduce  from  the  authority  on  the  subject  is  not 
that  a  partition  cannot  be  demanded  by  one  more  than  four  degrees  re- 
moved from  the  acquirer  or  original  owner  of  the  property,  sought  to  be 
divided,  but  that  it  cannot  be  demanded  by  one  more  than  four  degrees 

1  Below.  Rajah)  v.  Jenumakt  Eamandom  Garu 

2  Bhattacharya's    "  Hindu    Law,"  (Sri  Rajah)  (1870),  6  Mad.  H.  0.  93  ; 
2nd  ed.,  p.  323.  Girwurdharee  Sing  (Baboo)  v.  Kulaliul 

3  Oirhi  Hani  Miamni  v.  Chandra  Sing  (1825),  4  Ben.  Sel.  R.  9  (new 
Lai  Earth  (1912),  17  C.  W.  BT  62.  edition,  12). 

4  Po*t  p.  239.  s  See  Moro   Vishvanath  v.  Ganesh 
8  SwidarLalv.  Chhitar  Mai  (190G),     Vithal  (1873),  10  Bom.  H.  C.  444,  at 

29  All.  1.  p.    449 .      Bhattacharya's    "  Hindu 

*  BMeo  Das  v.  Sham  Lai  (1875),  Law,"  2nd  ed.,  p.  323. 

I  All.  77 ;  Beer  Kishore  Suhye  Singh  9  10  Bom.  H.  0.  Hep.  444,  at  p. 

(Baboo)  v.  Hur  Bullub  Narain  Singh  465.    As  to  the  application  of  this 

(BoboQ)  (1867),  7  W.  E.  C.  R,  602.  principle  to  an  impartible  estate,  see 

7  Moro       Vishvanath    v.     Ganesh  Yenumala  Gavundewmma  Garu  (Sri 

Vithal  (1878X  10  Bom.  H.  0.  444 ;  Rajah)  v.  Yenumala  Kamandora  Garu 

Jenumla  Gwrnridewmtoa  Garu  (Sn  (Sri  Majah)  (1870),  6  Mad.  H.  0.  93. 
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removed  from  the  last  owner,  however  remote  he  may  be  from  the  original 
owner  thereof." 

This  is  the  only  case  in  which  a  male  member  of  a  Mitakshara  family 
who  is  free  from  defects  which  operate  as  grounds  for  exclusion  from  parti- 
tion,1 is  not  a  coparcener.  As  he  is  not  a  sapinda  of  his  great-great-grand- 
father, he  does  not  on  his  death,  in  that  case,  become  a  coparcener. 

An  illegitimate  son  of  a  member  of  one  of  the  three  regenerate  illegitimate 
classes  acquires  no  rights  as  coparcener  in  coparcenary  property.2  s°n 

According  to  the  Mitakshara  school,  an  illegitimate  son  of 
a  Budra  can  inherit  3  and  be  a  coparcener,  if  he  be  not  the  result 
of  adulterous  4  or  incestuous  intercourse,6 

An  illegitimate  son  of  a  Sudra  does  not  acquire  an  interest 
by  birth,  and  therefore  cannot  claim  partition  against  his  father, 
or  against  his  father's  coparceners,6  other  than  the  sons  of  his 
father,  or  dispute  his  father's  dealings  with  the  coparcenary 
property,?  but  his  father  can  permit  him  to  have  a  share  of  the 
coparcenary  property,8  equal  to  that  of  a  legitimate  son.9 

On  the  death  of  his  father  he  becomes  a  coparcener  with 
the  legitimate  sons,  and  on  their  deaths  takes  by  survivorship.10 


1  Post,  pp,  228, 229. 

2  Roshan  Singh  v.  Balwant  Singh 
(1899),  27  I.  A.  51,  at  p.  56 ;  22  All. 
391,  at  p.  197;   2  Bom.  L.  R.  529; 
Run    Murdun    8yn    (Ohuoturya)    v. 
Sahub  Purhulad  Syn  (1857),  7  M.  I.  A. 
18  ;  4  W.  R.  P.  C.  132.    As  to  his  right 
of  maintenance,  see  ante,  pp.  207, 208. 

8  Rahi  v.  Qovinda  Valad  Teja 
(1875),  1  Bom.  97;  Sadu  v.  Baiza 
(1878),  4  Bom.  37;  Sarasuti  v. 
Mannu  (1879),  2  All.  134 ;  Hargobind 
Kuan  v.  Dharam  Singh  (1884),  6  All. 
329;  Krishnayyan  v.  Muttusami 
(1883),  7  Mad.  407 ;  N.  Krishwmma 
v.  N.  Papa  (1869),  4  Mad.  H.  0.  234 ; 
Brindavana  v.  Radhamani  (1888),  12 
Mad.  72,  at  p.  86.  Sec  Jfnderun 
Valungypooty  Taver  v.  Ramasaumy 
Pand^a  Talavcr  (1869),  13  M.  I.  A. 
141,  at  p.  159 ;  3  B.  L.  R.  P.  C,  1, 
at  p.  4;  12  W.  R.  P.  C.  41,  at 
p.  43;  "Mann,"  chap.  ix.  para.  179 ; 
"  Yajnavalkya,"  chap.  ii.  para.  135 ; 
"  Mitakshara,"  chap.  i.  s  xii. 

*  MaU  v.  Govinda  Valad  Teja 
(1875),  1  Bom.  97;  Vencatachetta 
Chetty  v.  Parvatham  (1875),  8  Mad. 
H,  0.  134;  DaU$  Y,  Qawpti  (1886), 


8  All.  387. 

6  Datti  Parisi  Nayudu  v.  Datti 
Sangaru  Nayudu  (1869),  4  Mad.  H. 
C.  204.  The  right  is  not  subject  to 
a  further  condition  that  a  marriage 
could  have  taken  place  between  the 
father  and  the  mother  according  to 
the  custom  of  the  caste  to  which  the 
mother  belonged:  Soundararajan  v. 
Arunachatom  Ghetty  (1915),  39  Mad. 
136. 

6  Krishnayyawr.  Muttusami  (1883), 
7  Mad.  407. 

7  Ram  Saran  Oaram  v.  TekchanA 
Garain  (1900),  28  Gale.  194. 

8  Ram  Saran  Oarain  v.  TekchanA 
#aratw(1900),28  Calc.  194,  at  p.  203; 
"Mitakshara,"  chap.  L  s,  12;  "  Vya- 
vahara     Mayukha,"  chap,  iv.  s.  4f 
para.    32;     Colebrooke's    "Digest," 
vol.  iii.  p.  143. 

9  Karuppannan  Chetti  v.  Bulokam 
(7Ae«i(1899),23Mad.  16. 

10  Jogendra  Bhupati  Hurri  Chundun 
Mahapatra  (Raja)  v.  Nityanund  Han* 
singh  (1890),  17  L  A.  128;    18  Calc. 
151.    S.   C.  in  Court  below  (1885), 
11  Calc.  702 ;   Sadu  v.  Bairn  (1878), 
4  Bom.  37S  at  pp.  44, 45. 
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He  can  bring  &  suit  against  them  for  partition,1  and  hi«  sons  are  entitled 
to  share  with  the  sons  of  legitimate  sons.2 

In  case  of  a  partition  between  the  illegitimate  sons  and  legitimate  sons, 
the  former  are  each  entitled  only  to  half  a  share  of  one  of  the  latter.3 

As  he  does  not  represent  his  father  he  has  no  right  as  against  the  un- 
divided brothers  of  his  father  or  against  the  sons  of  such  brothers,4 

He  is  thus  only  by  right  a  coparcener  when  there  are  legitimate  sons, 
and  the  father  has  died  separated  from  his  brothers.5 

An  illegitimate  son  who  cannot  inherit,  or  be  a  coparcener,  is  entitled 
to  maintenance  out  of  the  property  in  which  his  father  was  a  coparcener.6 
This  right  can  be  enforced  against  impartible  property.7 

As  to  his  right  of  inheritance,  sec  post,,  pp.  382-385,  423. 

Under  the  Mitakshara,  law,  a  woman  cannot  become  a 
coparcener  8  with  male  coparceners.9 

There  is  nothing  to  prevent  a  female  member  of  the  family  acquiring  a 
right  by  adverse  possession.10 

Under  all  the  schools  of  law,  those  who  by  Hindu  law  are 
incapacitated  by  physical  infirmity  from  inheriting,  are  also 
incapacitated  from  taking  as  coparceners,  or  from  taking  a 
share  on  a  partition,  but  if  they  would  otherwise  be  coparceners 
they  are  entitled  to  maintenance  u  for  themselves  and  for  the 
persons  whom  they  are  legally  or  morally  bound  to  support,12 


1  Qkangam  PiUai  v.  JSuppa  Pillai         7  Run  Murdun  Syn  (Cliuoturya)  v. 

(1888),  12  Mad.  401.  Sakub  Purhulad  Byn  (1857),  7  M.  I. 

8  Fakirappa  v.  Faleirappa,  (1902),  4  A.  18  ;   4  W.  R.  P.  0.  132  ;    Muttu- 

Bom.  L.  R.  809.  sawmy  Jagavera  Yettappa  Naicker  v. 

8  Parwfki   v.    TMruirwM   (1887),  Vencataswara  Yettaya  (1868),  12  M. 

10  Mad.  334,  at  p.  344  ;   CheUammal  I.  A.  203  ;  2  B.  L.  R  (P.  C.)  15  ;  U 

v.     JKanganatham    Pittai  (1910),  34  W.  R.  P.  C.  G,  ante,  p.  208. 
Mad.   277;    Vencataraw,   v*  Vencata         8  Punna     Bibee     v.     Badhalcwsen 

Lutchcmee  Ummal  (1817),  2  Str.  3ST.  Das  (1903),  31  Gale.  476. 
0.   127,  at  p.   137;    "  Mitakshara,"         9  As  to  the  cases  where  women  hold 

chap.  i.  s.  11  ,-   "  Mayukha,"  cliap.  iv.  jointly,  see  post,  pp.  327,  328. 
s.  4,  para.  32;  Colebrooke's  "Digest,"         10  Sham  Koer  v.  Dah  Koer  (1902), 

vol.  lii.  p.  143.  29  L  A.  1  32  ;  29  Calc.  6G4  ;  6  C.  W.  N! 

4  Krishnayyan  v.  Miittusami  (1883),  057  ;  4  Bom.  L.  R.  547. 
7  Mad.  407;  JRanoji  v  Kandoji(lS85),         u  Ram  Sahye  JBhukkitt  v.  Laljee 

S  Mad.  557;   Parvathi  v.  Thirumalai  Sahye  (Lalla)  (1881),  8  Calc.  149;   9 

(1887),  10  Mad.  334,  at  p.  346;  Gopa-  C.  L.  R.  457;   Ham  Soondcr  Roy  v. 

fasami  CJietti  v.  Arunachclam  Chetti  Ram  Satye  Bhugut  (1882),   8  Calc 

(1903),  27  Mad.  32.  919  ;   "  Mitakshara,"  chap.  ii.  s.  10  ; 

*  See  RamaUnga  Muppan  v.  Pam-  "Vyavahara  Mayukha,"  chap.  iv.  s 

dai  Gaunfan  (1901),  25  Mad,  519,  at  II  ;  "Dayahhaga,"  chap.  v.  ;  "Daya" 

pp.  5£1»  522.  Krama-Sangraha,"  chap.  Hi.  ;  post,  p 

•*Bay»blwga,w  chap.   ix.  para.  271. 
28;    "Mitafesfea^"  chap.  i.  s.   12,         *!  Ante,  pp.  206-212. 
para.  3, 
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and  on  a  partition  of  the  coparcenary  property  provision  should 
be  made  for  such  maintenance. 

As  to  the  grounds  of  exclusion  from  inheritance,  see  post,  pp.  368-374:. 

A  physical  defect,  which  although  not  congenital  excludes 
from  inheritance,  will,  if  it  develops  before  separation  or  parti- 
tion, exclude  from  the  coparcenary. 

This  is  the  view  taken  by  the  Bengal  High  Court,1  and  is  based  upon 
the  Mitakshara.2  The  Allahabad  High  Court  has  taken  a  contrary  view,3 
on  the  ground  that  the  right  vests  on  birth.  It  bases  its  decision  upon  a 
case  of  inheritance,4  which  stands  upon  a  different  footing.  It  is,  it  is 
submitted,  clear  that  the  view  of  the  former  Court  is  correct. 

An  excluded  person  who  is  cured  of  his  malady  after  partition 
is  apparently  entitled  to  a  share.3 

This  is  an  exception  to  the  ordinary  rule  of  Hindu  law  that  an  estate 
once  vested  cannot  be  devested. 

A  disqualification  arising  subsequent  to  separation  does  not  exclude.6 

It  is  apparently  competent  to  the  other  coparceners  to  waive  the 
objection  of  disqualification.7 

There  is  nothing  to  prevent  a  disqualified  person  from  acquiring 
property  by  gift,8  or  otherwise  than  by  inheritance  or  partition.9 

Would  a  coparcener  who  had  murdered  his  coparcener  be  entitled  on 
partition  to  anything  more  than  the  share  to  which  he  was  entitled  before 
such  murder  ?  It  is  submitted  that  he  would  not.  Cf  .  yo&t,  p.  373. 

The  burden  of  proof  is  upon  the  person  seeking  to  prove  the 
disability.10 


Safaye.   BhuJckut   v.    Laljee  v  KhiJchinda  Koer  (Mussumat)  (1890), 

ye  (1881),  8  Calo.  149  ;  9  C.  L.  B.  18  I.  A.  9  ;  18  Calc.  341. 
457;     Ram    JSoonder    Roy    v.    Ram         8  See  Ganga  Sahai  v.  Hira  Singh 

Sahye,  Bhugut  (1882),  8  Calc.  919.  v!880),  2  All.  809. 

2  Chap.  ii.  s.  10,  paras.  6,  9.  °  Court    of    Wards   v.    Kupulmun 

3  Tirbeni     Sahai    v.    Muhammad  Sing  (1873),  10  B.  L.  B.  364;  19  W. 
Umar  (1905),  28  All.  247.  B.  C.  B.  164. 

*  Deo  Kishen  v,  Budh  Prakash  10  Hdan  Dasi  v.  Dwrga  Das,  1  C. 

(1883),  5  All.  509.  L.  J.  323  ;  Futtick  Chunder  Chatterjec 

6  "Mitakshara,"  chap.  ii.  s.  10,  v.  Juggut  Mohinee  Dabee  (1874),  22 

para.  7;  "  Mayukha,"  chap.  iv.  s.  11,  W  B.  C.  B  348;  Chunder  Monee 

para.  2  ;  "  Viramitrodaya,"  chap.  Debia  v.  Kristo  Chunder  Mojoomdar 

via,  ver.  4  ;  Bhattacharya's  "  Law  (1872),  18  W.  B.  C.  B.  375  j  Issur 

o!  tho  Joint  Family,"  pp.  396,  397,  Chunder  Sein  v.  Ranee  Dostee  (1865), 

411-414.  See,  however,  Mayno's  2  W.  B.  C.  B.  125  ;  Nullit  Chunder 

**  Hindu  Law,"  8th  cd  ,  p.  675.  Qooho  v.  Bugola  Soonduree  Dossee 

6  "Mitakshara,"   chap.    ii.    s.    10,  (1874),  21   W.  B.   C.   B.  249.      Cf. 
para.  6.    See  Shamachurn  Audlnccaree  Bhagaban  Ramanuj  Das  (Mohunt)  v. 
Byrage<&  v.  Roop  Doss  Byragee  (1866),  Roghunundun  Ramanuj  Das  (Mohunt) 
6  W.  B.  Cf  K  68.  (1895),  1>2  L  A.  94  ;  22  Calc,  843. 

7  8co  Muddun    Gopal  TM    (Lak) 
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The  effect  of  exclusion  from  participation  in  tho  rights  of 
the  other  members  of  the  family  in  tho  same  as  if  the  person 
excluded  wore  dead.1 

80  whore  the  property  of  the  coparcenary  becomes  vested  in.  a  single 
member,  it  is  not  devested  by  the  birth  of  a  son  to  the  person  who  is 
disqualified,3  but  where  it  ha»  not  so  vested  the  son  by  birth  becomes  a 
coparcener.5 

In  Madras  and  Bombay  a  coparcener,  governed  by  tho 
JlftakAara  law,  may  renounce  life  interest  in  the  coparcenary 
property  cither  in  favour  of  the  body  of  coparceners,  or  in 
favour  of  one  or  more  individual  coparceners,4  but  in  Bengal 
and  tho  United  Provinces  he  cannot  renounce  such  interest 
without  the  consent  of  the  whole  body  of  coparceners.5  He 
can  only  renounce  such  interest  with  the  acquiescence  of  tho 
other  members  on  his  being  given  some  trifle  out  of  tho  family 
property.® 

By  renouncing  his  interest,  he  does  not  affect  the  rights  of  his  sons.7 


Bights  of 


EIGHTS  OF  COPARCENERS. 

I,  Subject  to  any  power  the  manager  may  have  to  make 
ammgemm^  for  jj^  enjoyment  of  tho  property,8  each 
coparcener  is  entitled  to  joint  possession  of  the  coparcenary 
property  with  the  other  coparceners,  and  to  the  full  enjoyment 
thereof. 


1  Sec  Bliattacharya'a  u  Law  of  the 
Joint  Family,*'  pp.  420-423  ;  Snpuji 
Lafafanan  v.  Pandurany  (1882),  0 
Bom.  610;  "  Mitafcshara,"  chap  ii. 
a.  10,  para.  0  ;  b<  Viramitrodaya," 
chap.  viii.  s.  0  ;  "  Vivada  Chinta- 
man!  "  (Tagorc's  translation),  p.  244  ; 
"  Dayabhaga,*'  chap  v.  para.  19; 
"Smriti  Chandrika,"  chap.  v.  para. 
32  ;  "  Vyavahara  Mayukha/'  chap. 
iv,  B.  11,  para.  11. 

*  Bapuji  Lafahman  v.  Pandurang 
(1882),  6  Bom.  616. 

»  Krishna  v.  Scant  (1885),  0  Mad. 
64.  49  to  tho  conflict  between  this 
caso  a*>4  JBfli^ji*  Lafahman  v,  Dandu- 
rang  (1882)*  $  Bom.  610,  see  Mayne's 
"Hiiicta  Latr,"  m  *&.>  pp.  842-844. 


*  Pcddaya  v.  Hamalingam  (1888), 
11  Mad.  406. 

5  Sec  Ckandar  Kishore  v.  Dampat 
Kisltore    (1894),    16    All.    369.    Soo 
post,   p.    302.    An   arrangement   by 
which  the  widow  of  a  coparcener  was 
allowed  to  retain  his  share  was  upheld 
in  Dal  CJiund  v.  Soonder  (Mussumat} 
(1867),  2  Agra,  173. 

6  Sudarsanam  Matstri  v.  Narasim- 
Jmlu  Maistn  (1901),  25  Mad  149,  at 
p.  156  ;    "  Mitakshara,"  chap.  i.  s.  2, 
paras.   11,  12  ;    "  Manu,"   chap.  ix. 
para.  207. 

7  Shivajirao  Madhavrao  v.  Vasan- 
two  Madhavrao  (1908),  33  Bom.  207; 
10  Bom.  L.  R.  778. 

«  Port,  p,  278. 
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Although  ho  cannot  sue  for  a  share,  he  is  entitled  l  to  enforce 
his  right  to  joint  possession  by  a  suit,2  and  is  not  necessarily 
forced  to  sue  for  partition.3 

In  a  case  governed  by  the  Bengal  school  of  law,  the  Judicial  Committee 
said,4  "  If  there  be  two  or  more  tenants  in  common,  and  one  (A)  be  in 
actual  occupation  of  part  of  the  estate,  and  is  engaged  in  cultivating  that 
part  in  a  proper  course  of  cultivation,  as  if  it  were  his  separate  property, 
and  another  tenant  in  common  (B)  attempts  to  come  upon  the  said  part 
for  the  purpose  of  carrying  on  operations  there  inconsistent  with  the  course 
of  cultivation  in  which  A  is  engaged,  and  the  profitable  use  by  him  of  the 
said  part,  and  A  resists  and  prevents  such  entry,  not  in  denial  of  B's  title, 
but  simply  with  the  object  of  protecting  himself  in  the  profitable  enjoyment 
of  the  land,  such  conduct  on  the  part  of  A  would  not  entitle  JB  to  a  decree 
for  joint  possession.  ...  In  India,  a  large  proportion  of  the  land,  including 
many  very  large  estates,  is  held  in  undivided  shares,  and  if  one  shareholder 
can  restrain  another  from  cultivating  a  portion  of  the  estate  in  a  proper 
and  husbandlike  manner,  the  whole  estate  may,  by  means  of  cross  in- 
junctions, have  to  remain  altogether  without  cultivation  until  all  the  share- 
holders can  agree  upon  a  mode  of  cultivation  to  be  adopted,  or  until  a 
partition  by  metes  and  bounds  can  be  effected — a  work  which  in  ordinary 
course,  in  large  estates,  would  probably  occupy  a  period  including  many 
seasons.  In  such  a  case,  in  a  climate  like  that  of  India,  land  which  has 
been  brought  into  cultivation  would  probably  become  waste  or  jungle, 
and  greatly  deteriorated  in  value.  In  Bengal  the  courts  of  justice,  in  cases 
where  no  specific  rule  exists,5  are  to  act  according  to  justice,  equity,  and 
good  conscience,  and  if  in  a  case  of  shareholders  holding  lands  in  common, 
it  should  be  found  that  one  shareholder  is  in  the  act  of  cultivating  a  portion 
of  the  lands  which  is  not  being  actually  used  by  another,  it  would  scarcely 
be  consistent  with  the  rule  above  indicated  to  restrain  him  from  proceed- 
ing with  his  work,  or  to  allow  any  other  shareholder  to  appropriate  to 
himself  the  fruits  of  the  other's  labour  or  capital." 

The  mere  fact  of  sole  occupation  by  one  coparcener  does 
not  necessarily  constitute  an  ouster  of  other  coparceners,  nor 
does  it  entitle  the  latter  to  a  decree  for  joint  possession. 
Ouster  means  "  dispossession  "  of  one  co-sharer  by  another 
where  a  hostile  title  is  set  up  by  the  latter  and  when  the 
occupation  of  the  latter  is  not  consistent  with  joint  ownership.6 

i  See  Hulodhur  Sein  v.  Oooroodoss  Mohon  Ray  (1914),  18  0.  W.  N.  609. 

Roy  (1873),  20  W.  E.  C.  R,  126,  and  4  Watson   and    Company   v.    Ram 

cases,  post,  p.  267,  note  5;  Surendra  Chand  DuU  (1890),  17  I.  A.  110,  at 

Narain  Sinha  v.  Hari  Mohan  Misser  pp.  120,  121 ;   18  Calc.  10,  at  pp.  21, 

(1906),  33  Calc,   1201;    Stalkartt  v.  22. 

Gopal    Panday  (1873),  12  B.  L.  R.  *  See  ante,  p.  4. 

197  •    20  W.  R.  C.  R.  58 ;    Nundun  6  Basanta   Kumari   Dassya    (Sree- 

£aMv,£Zo^(1874),22W.R.  C.R.74.  mutty)    v.    Mohesh,    Cfandra    Shaha 

a  Laluchand    v.    Girjappa    (1895),  (1913),  18  C.  W.  N.  328 ;    Israil  v. 

20  Bom,  469.  Shamser    Rahman    (1913),   41    Calc. 

8  See  Kumud  Lai  Ray  v.  Jogendw  436. 
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Building,  etc. 

without 

consent. 


The  Court  can  prevent  a  coparcener  altering  the  nature 
of  tlie  property  without  the  consent  of  the  other  coparceners, 
as  by  building  on  it,  or  otherwise  interfering  with  the  joint 
enjoyment.1  Whether  it  will  do  so  depends  upon  the  nature 
of  the  case.  It  will  not  do  so  in  the  absence  of  a  substantial 
injury,2  and  perhaps  also  in  case  he  took  no  reasonable  steps 
in  time  to  prevent  the  erection.3 

By  arrangement  between  the  parties,  or  at  the  discretion  of  the 
manager,4  portions  may  be  occupied  as  a  matter  of  convenience  by 
individual  coparceners.  Where  the  coparceners  permit  one  of  their 
number  to  occupy  a  particular  portion  of  the  property  and  to  improve 
it,  they  cannot  oust  him,5  but  property  does  not  cease  to  be  joint  merely 
because  it  is  used  so  as  to  produce  more  to  one  of  the  owners  who  has 
incurred  expenditure  or  risk  for  that  purpose.0 

Mr.  R.  C.  Mitra,  in  his  "  Law  of  Joint  Property  and  Partition  in  British 
India  "  (2nd  ed.)>  pp.  231, 232,  well  says,  "  The  Eeports  teem  with  cases  of 
individual  co-sharers  erecting  for  their  exchisive  use  pucca  houses  on  portions 
of  joint  land,  and  the  question  oftentimes  raised  is  whether  such  buildings 
ought  not  to  be  demolished.  Now,  if  one  of  a  number  of  co-sharers  intend- 
ing to  appropriate  to  his  own  use  his  share  of  the  joint  land  should,  without 
partition,  take  up  a  portion  of  such  land  and  build  a  pticca  house  for  his 


1  JSosJn  Bhusan  Ghose  v.  Conesh 
Chunder  Ghose  (1902),  29  Calc.  500  ; 
Jankce  Singh  v.  Bukhooiee  Singh, 
Ben.  S.  D.  A.  1856,  p.  761 ;  Indur- 
deowrain  Singh  (Baboo)  v.  Toolsee- 
narain  Singh,  Ben.  S.  B.  A.  1857,  p. 
765 ;  Guru  Das  Dhar  v.  Bijaya  Qo- 
binda  Baral  (1868),  1  B.  L.  R.  A.  0. 
108  ;  10  W.  R.  C.  R.  171 ;  Sheopersad 
Singh  v.  Leela  Singh  (1873),  12  B. 
L.  R.  188;  20  W.  R,  C.  R.  360; 
Najju  Khan  v.  Imtiaz-ud-din  (1895), 
18  All.  115;  Rajendro  Lall  Gossami 
v.  Shama  Chum  LaJiori  (1879),  5 
Calc  188  ;  4  C.  L.  R.  417  ;  Shadi  v. 
Anup  Swffh  (1889),  12  All.  430. 
Contra  Dwarkanath  Bhooyea  v.  Goo- 
yeenath  Btooyea,  (1871),  12  B.  L.  R. 
189,  note ;  16  W.  R.  C.  R.  10 ;  Crow- 
dee  v.  Bhekdhari  Sing  (1871),  8  B.  L. 
R.  App.  45 ;  16  W.  R.  C.  R  41  ; 
Chunder  Kant  Chowdhry  v.  Nund  Lall 
Chowdhry  (1871),  16  W.  R.  C.  R. 
277.  See  Paras  Ram  v.  Sh&rjit 
(1887),  9  AIL  661.  The  encroaching 
coparcener  eannot  bo  prosecuted  for 
criminal  trespass :  Emperor  v.  Earn 
Sarup  (1014),  36  AIL  474. 

*  Biswwrriiblia/r  bal  (Lala)  v.  Raja- 


ram  (1869),  3  B.  L.  R.  App.  07 ;  10 
W.  R.  C.  R.  140,  note ;  Brahma?noyi 
CJiowdhurain  (Srimati)  v.  Gopi  Mohan 
Roy  Clwwdhury  (1910),  15  C.  W.  N. 
188 ;  Joy  Chunder  Ruklttt  v.  Bippro 
Churn  Rukhit  (1886),  14  Calc.  230 ; 
Nocury  Lall  Chuckerbutty  v.  Bindabun 
Chunder  Chuckerbutty  (1882),  8  Calc. 
708 ;  i  e.  when  the  co-sharers  cannot 
bo  adequately  compensated  except  by 
removal  of  the  building:  Mitra's 
"  Law  of  Joint  Property,9*  2nd  cd.,  p. 
233. 

3  Nowry  Lall  Chuckerbutty  v. 
Bindal)un  Chunder  Chuckerbutty  (1887), 
8  Calc.  708. 

*  Port,  p.  278. 

5  See   Collector  of  24   Pergunnahs 
v.  Delnath  Hoy  Chowdhry  (1874),  21 
W.  R,  C.  R.  222 ;  Jotce  Hoy  v.  Bhee- 
chuck  Meah  (1873),  20  W.  R.  (X  B. 
288. 

6  Luchmeswar  Singh  Bahadoor  (Ma- 
harajah  Sir)    v.    Manowar   Hossein 
{Sheik)  (1891),  19  I.  A.  48,  at  p.  57 ; 
19  Calc.  253,  at  p.  264.    Boo  R.  C. 
Mitra's   "Law  of  Joint  Property,'7 
2nd  cd.,  pp.  230,  231. 
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own  habitation,  he  should  not  bo  treated  as  a  trespasser.  So  also  if  a 
sharer  seeing  one  of  his  co-sharers  erect  a  house  on  a  piece  of  joint  land 
stand  by  and  make  no  objection,  a  Court  of  Equity  will  presume  his 
acquiescence  to  the  erection  of  the  building.  From  these  two  fundamental 
principles  it  follows  that  if  the  land  covered  by  the  building  does  not  exceed 
appreciably  the  area  that  would  represent  such  co-sharer's  portion,  and, 
further,  if  the  objecting  co -sharers  do  not  object  to  the  erection  of  the 
buildings  in  proper  time,  a  Court  of  Equity  will  not  favour  the  claim.  But 
if  in  the  case  where  the  sharer  makes  his  own  selection  the  objection  of  the 
other  co-sharers  is  made  at  or  before  the  commencement  of  the  building 
operations,  a  Court  of  Equity  will  favour  the  objectors,  unless  the  portion 
taken  up  approximately  represents  the  proper  share  of  such  co -sharer."  1 
(8ee  that  work  as  to  the  authorities  which  establish  this  proposition.) 

In  the  absence  of  an  express  agreement  no  claim  for  rent  can  be  made 
against  a  coparcener  occupying  coparcenary  property.2 

A  coparcener  cannot,  without  the  consent  of  the  other  coparceners, 
appropriate  a  share  of  the  proceeds  of  family  property  for  the  purpose  of 
an  investment  for  himself,3 

An  individual  member  of  a  Mitaksliara  family  cannot  sue 
for  a  share  of  the  coparcenary  property,4  but  he  can  sue  to  be 
put  in  possession  jointly  with  his  coparceners.5 

There  is  also  authority  that  he  may  sue  a  trespasser  alone.8  At  any 
rate,  he  may  do  so  if  he  joins  his  coparceners  as  parties. 

According  to  all  the  schools  a  coparcener  is  not  entitled  to  sue  for  a 
declaration  as  to  the  amount  of  his  share,7  or  to  sue  his  coparceners  for  a 
portion  of  the  property  held  by  them.8  His  remedy  is  by  partition.0 

The  possession  of  coparcenary  property  by  one  coparcener 

1  See  Shadi  v.  Anup  Singh  (1889),  3   Bom.    L.    R.   598  ;      Ramchandra 
12  All.  436.  Kashipatkar    v.    Damodar    Trimbak 

2  Gobind  Chunder  Ghose   v.    Earn  Patkar  (1895),  20  Bom.  467.    As  to 
Ooomar  Dey  (1875),  24  W.  R.  C.  R.  parties  to  suits,  see  post,  pp.  267,  268 
393.       See   Alladinee   Dossee   (Sree-         6  See    Radha    Proshad    Wasti    v. 
mutty)v.Sreenath  Chunder  J3o$e  (1873),  Esuf  (1881),  7  Calc.  414;    9  0,  L. 
20  W.  R.  C.  R.  258.  R.   76  ;    Durwn  Singh  v.   DurUjoy  > 

*  See  Bona  Kooree  (Mussamut)  v.  Singh,  9  C.  L.  J.  623.    As  to  a  suit 
Bool&e  Singh  (Baboo)  (1867),  8  W.  R.  by    a    manager,     see     Muhammad 
C.  R.  182.  Sadik  v.  Khedan  Lai  (1916),  1  Pat. 

*  Rajaram     Tewari    v.     Lachman  L.  J.  154,  and  post,  pp.  267,  278,  279. 
Prasad  (1869),  4  B.  L.  R.  A.  C.  118  ;         *  Root  Goramv.  Teza  Gorain  (1870), 
12  W.  R.  C.  R.  478  ;  Phoolbas  Kooer  4  B.  L.  R.  App.  90. 

v.  Juggessur  Sahoy  (Lalla)  (1872),  18  8  Trimbak  Dixit  v.  Narayan  Dixit 

W.  R.  C.  R.  48 ;  'Chyet  Narain  Singh  (1874),  11  Bom.  H.  C.  69 ;    Button 

v.  Bunwaree  Singh  (1875),  23  W.  R.  Monee    Dutt    v.    Brojomohun    Dutt 

C.  R.  395;    Jugoo  Lall  Oopadtya  v  (1874),  22  W.  R.  C.  R.  333  ;    Gobind 

Manoohyr  Lall  Oopadhya  (1872),  19  Chunder    Ghose   v.    Ramcoomar   Dey 

W,  R*  0.  R.  43.  (1875),  24  W.  R.  C.  R.  393. 

5  Wararibhai   Vaghjibai  v.  Eamchod  9  Sec  post,  Chap.  IX. 
Premclwnd   (J901),   26    Bom,    141; 
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enures  for  the  benefit  of  all  the  coparceners,  so  limitation  does 
not  begin  to  run  against  a  copcarcener  until  he  has  been  excluded 
from  possession.1 

Limitation,  A  suit  by  a  person  excluded  from  joint  family  property  to  enforce  a 

right  to  share  therein  must  be  brought  within  twelve  years  from  the  time 
when  the  exclusion  becomes  known  to  the  plaintiff.2 

If  he  does  not  bring  a  suit  within  that  time,  the  exclusion  bars  his  right 
to  relief.3 

Where  it  is  admitted  or  proved  that  the  plaintiff  was  a  member  of  a 
joint  family,  the  burden  of  proving  his  exclusion,  and  his  knowledge  of 
such  exclusion,  for  the  period  which  would  bar  his  right,  lies  upon  the 
person  asserting  such  exclusion.4 

Adverse  It  is  competent  to  a  coparcener  resisting  a  claim  to  property,  which 

possession.  ke  |s  holding  separately  and  which  is  alleged  to  be  joint,  to  prove  that  he 
has  acquired  a  right  by  adverse  possession  for  twelve  years.5  But  as 
the  possession  of  one  member  of  a  joint  family  is  the  possession  of  all,6 
he  cannot  so  acquire  such  rights  unless  he  proves  that  the  right  has  been 
claimed  or  openly  asserted  by  other  members  of  the  family,  and  denied  by 
him  at  least  twelve  years  before  suit,7 

Similarly,  a  person  entitled  to  property  as  his  separate  acquisition 
may  lose  his  right  in  consequence  of  the  family  having  held  possession 
adverse  to  his  exclusive  right  for  a  period  of  twelve  years,8 

Contribution,  When  a  coparcener  applies  his  own  funds  for  the  purpose  of  paying  off 
a  debt  due  by  the  family,  he  may  be  entitled  to  contribution.9 

II.  A  coparcener  is  entitled  to  receive  from  the  coparcenary 


1  See  cases,  below,  note  6. 

8  Act  IX.  of  1908,  Sched.  L,  art. 
127.  See  SeUam  v.  Ohinnammal 
(1901),  24  Mad.  441,  and  cases  cited 
in  ILN.  Mitra's  "  Law  of  Limitation," 
in  the  notes  to  the  above  article. 

8  Babaji  Akoba  v.  Dattu  Laxman 
(1912),  37  Bom.  64;  14  Bom.  L.  R. 
923. 

*  Jivanbhat  v.  Anibhat  (1896),  22 
Bom.  259 ;  KrisJinabai  v.  Khangowda 
(1893),  28  Bom.  197,  at  p.  202; 
Dinkar  Sadashiv  v.  Bhikaji  Sadashiv 
(1887),  11  Bom.  365;  Han  v.  Maruti 
(1882),  C  Bom.  741;  Malkappa  v. 
Mudkappa  (1912),  37  Bom.  84 ;  14 
Bom.  L.  R.  931. 

5  Bainee  Singh  v.  Bhurjh  Singh 
(1866),  1  Agra,  162 ;  Runjeet  Singh 
v.  Mafad  Ali  (1868),  3  Agra,  222.  See 
BftflWM  Oovind  Ouravi  v.  Vithoji  Ladoji 
<?mw(1866),3Bom.  H.  C.A.  C.  170; 
Pwbxti  r.  Mwiaffar  Ali  Khan  (1912), 
34  All  288 ;  10  Q.  W.  N.  1913 ;  14 
Bom.  IX  R  460. 


6  Jogendra  Nath  fiai  v.  Baladeo 
Das  (1907),  35  Gale.  961 ;  12  C.  W.  N. 
127;  Asud  Ali  Khan  (Sheikh)  v. 
Akbar  Ali  Khan  (1877),  1  C  L.  R.  364 ; 
Yusaf  AH  Khan  v.  Chtibbee  Singh 
(1873),  5  N.  W.  P.  122  ;  Malkappa  v. 
Mudkappa  (1912),  37  Bom.  84;  14 
Bom.  L.  R.  931 ;  Ahmad  Raza  Khan 
v.  Ham  Lai  (1914),  37  All.  203.  This 
has,  of  course,  no  application  after  a 
separation;  Yaidyanatlia  Aiyar  v, 
Aiyasamy  Aiyar  (1908),  32  Mad.  191. 


Kylash  Chunder  Gungopadhya  (1875), 
25  W.  R.  a  R.  53 ;  Sakhaldas  Bundo- 
padhya  v.  Indru  Monee  Debi  (1877), 
1  C.  L.  R.  155;  Shamrao  (Bhaiji)  v. 
Hajimiya  Mohamad  (1911),  14  Bom. 
L.  R.  314.  See  lakenath  Singh 
v.  Dhakeshwar  Prosad  Narayan  Singh 
(1914).  200.  W.  N.  51. 

»  Post,  p.  246. 

9  See  Indian  Contract  Act  (IX.  of 
1872),  s.  69.  R.  0.  Mitra's  "  Law  of 
Joint  Property,"  2nd  ed.,  chap.  vi. 
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property  maintenance  for  himself,  his  wifo,  and  his  children,1 
and  for  such  persons  as  ho  is  legally  or  morally  bound  to  support,2 
and  provision  for  all  usual  and  proper  religious  observances 
which  should  be  performed  by  himself  and  such  persons,3  also 
provision  for  the  education  of  his  sons,  and  for  the  marriage 
expenses  of  his  daughters,4  or  of  other  female  dependents  of  his 
family. 

As  to  the  amount  of  maintenance,  see  ante,  p,  87. 

As  to  the  maintenance  of  such  persons  after  the  death  of  the  coparcener, 
see  post,  p.  271. 

All  ancestral  property  is,  while  it  remains  undisposed  of  and  unparti- 
tioned,  charged  with  the  maintenance  of  all  persons  who  arc  entitled  to 
maintenance  therefrom  5  in  the  same  sense  that  the  maintenance  of  a 
widow  is  charged  upon  the  estate  of  her  husband.6 

As  to  maintenance  from  a  tarwad,  see  Maradevi  v.  Pammaklea  (1011), 
3C  Mad.  203 ;  KunM  v.  Ammu  (1912),  ibid.,  501 ;  MutM  Amim  v.  Gopadan 
(1912),  ibid.,  593, 

As  to  maintenance  from  the  property  of  a  tavazbi,  see  NaJcu  Ammo,  v 
Rctgkaw  Menon  (1912),  38  Mad.  79. 

III.  A  coparcener  is  entitled  to  receive  such  information 
as  he  may  require  as  to  the  management  of  the  property,7  and 
to  be  consulted  in  matters  of  great  importance  thereto,  such 
as  the  sale  or  mortgage  of  the  property,  or  of  any  portion  thereof. 

1  Ayyavu  Muppanar  v.  Niladotchi  among  the  three  superior  castes,  the 
Ammal  (1862),   1   Mad.   H.   C.   45;  marriage  of  the  minor  girls  of  the 
"  Manu,"  chap.  ix.  para.  108 ;  "  Na-  family,  where  such    marriage    must 
rada  Smriti,"  chap.  ix.  paras.  26-28 ;  be  celebrated  before  the  girls  ariive 
Bhattacharya's  "  Law  of  the  Joint  at  the  age  of  puberty  (sec  ante,  p. 
Family,"  pp.  280,  281.     It  has  been  33),  and   other  religious  ceremonies 
hold  (12  Bom.  H.  G.  90,  note)  that  a  enjoined  by  the  sacred  writings,  neccs- 
coparcener  who  can  sue  for  partition  sary  to  bo  performed  at  stated  times 
cannot  sue  for  maintenance,  but  it  is  and  the  non-performance   of  which 
submitted  that  there  is   no   reason  would  be  a  cause  of  sm,  or  forfeiture 
why  he  should  be  forced  to  such  a  of  caste,  or  would  lower  the  position 
proceeding.      As   to   daughters,    see  of  the  family,"  K.  K.  Bhattacharya's 
Mankoonwur  v.  BJiugoo  (1822),  2  Borr.  "  Law  of  the  Joint  Family,"  p.  277. 
139,  at  p.  144  ;   ante,  p  207.    As  to         *  Ante,  pp.  52,  53.    See  Vaikuntam 
sisters,  see   "  Yajnavalkya,"   bk.   ii.  Ammangar  v.   Kallapiran   Ayyangar 
chap.  v.  para.  124A.  (1900),  23  Mad.  512. 

2  Ante,    pp.    206-212.       "Narada         5  Shib   Dayee  v.    Doorga  Pershad 
Smriti,"    chap.    xiu.    paras.    26-28,  (1872),  4  N.  W.  P.  H.  0,  63.    As  to 
33  ;   K.  K.  Bhattacharya's  "  Law  of  impartible  property,  see  MalUJcarjuna 
the  Joint  Family,"  p.  293 ;    B.   C.  Prasada  Nayudu  (Raja   Yarlagadda) 
Mitra's   "Law   of  Joint   Property,"  v.     Durga    Prosada     Nayudu  (Raja 
2nd  ed.,  pp.  57-59.  Yarlagadda)  (1900),  27  I.  A.  151 ;  24 

3  "  The  indispensable  duties  alluded     Mad.  147;  5  C.  W.  N.  74  ;   2  Bom. 
to  in  the  '  Mitakshara,'  are  undoubt-     L.  R.  945. 

odly  the  annual  sradhs,  the  ceremony        6  Ante,  pp.  89-93. 
of    investiture    with    sacred    thread         7  See  post,  chap.  vii. 
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IV.  A  coparcener  is  entitled  to  sue  to  impeach  and  to 
restrain  the  acts  of  tho  manager  or  of  other  coparceners  which 
arc  in  excess  of  their  powers.1 

V.  Except  that  under  the  Mitakshara  school  of  law  there 
can  be  no  partition  directly  between  grandfather  and  grandson 
while  the  father  is  alive,  or  between  great-grandfather  and 
great-grandson  when  the  father  or  grandfather  is  alive,  every 
adult  coparcener  is  entitled  to  obtain  a  partition  of  the  property 
when  he  desires  to  be  separated  from  the  coparcenary.- 

This  right  exists  as  long  as  there  is  a  joint  tenancy.8 
As  to  minors,  see  post,  pp.  328,  329. 

Where  father  "  The  rights  of  the  coparceners  in  ...  an  undivided  Hindu 
is  manager,  f amjiy  governed  by  the  law  of  the  Mitakshara,  which  consists 
of  a  father  and  his  sons,  do  not  differ  from  those  of  the  co- 
parceners in  a  like  family,  which  consists  of  undivided  brethren, 
except  so  far  as  they  are  affected  by  the  peculiar  obligation  of 
paying  their  father's  debts,  which  the  Hindu  law  imposes  upon 
sons/  and  the  fact  that  the  father  is  in  all  cases  naturally,  and, 
in  the  case  of  infant  sons,  necessarily,  the  manager  of  the  joint 
family  estate."  G 

Effect  of  death       On  the  death  of  a  coparcener,  subject  to  the  Mitakshara 

coparcener.  gcj100j  Of  jaw^  jyg  jnterest  in  the  coparcenary  property  6  does  not 

pass  by  inheritance.    It  lapses,  or,  as  it  is  generally  put,  his 

rights  pass  by  survivorship  to  the  other  coparceners,7  subject 

1  Pos^p.304.  ScoSurajBunsiKoer  101 ;  5  Calc.  148,  at  p.  165;  4  0.  L. 

v.  SJieo  Proshad  Singh  (1879),  6  I.  A.  R.  220,  at  p.  233.    See  Subbayya  v. 

88,  at  p.  101 ;  5  Calc.  148,  at  p.  165;  Surayya  (1887),  10  Mad.  251,  at  p. 

4  C.  L.  R.  226,  at  p.  233 ;    Anant  254.    Post,  p.  269. 
Ramrav  v.  Gopal  Balvant  (1894),  19         fl  Whether   ancestral   or   not,    Go- 

Bom  269;   Ganpat  v  Annaji  (1898),  bardhan   Salm   v.    BulTclian    Mahton 

23   Bom.    144;    Ramchandia  Kashi  (1916),  1  Pat.  L.  J.  190. 
PatJcar  v.  Damodhar  Tnmbak  Putkar         7  Rajnarain    Singh     v,     Heeralal 

(1895),  20  Bom.  467;    Gopee  Sishen  (1878),  5   Calc    142;    Bhimul  Doss 

Oossain    v.    Hem    Chunder    Gossain  v.  Ghoonee  Latt  (1877),  2  Calc    379  • 

(1870),  13  W.  R.  0  R  322,  at  p.  323  Dcbi  Parshad  v.  TJiakur  Dial  (1875)' 

2  Post,  chap.  via.  He  is  not  entitled  1   All.    105;    Janhbai  v.   Shrinivas 

to  sue  only  for  a  declaration  of  his  Oanesh  (1913),  38  Bom.  120 ;  15  Bom. 

right  to  a  share,  or  to  claim  otherwise  L.  R.  853.    To  the  exclusion  of  the' 

than  in  a  partition  suit  property  held  widow,   Pariah  Kumari    Debt    (Sri- 

by  the  family  as  joint,  ante,  p.  233.  mail  Hani)  v.  JagoAiB  Chunder  Dhdbal 

*  BMeshar  Das  v.   Ram   Prasad  (1902),  29  I.  A.  82,  at  p.  96  •    29 

(W06)f  28  AIL  627.  Calc.  433,  at  p.  452  ;  6  0.  W.  N/490, 

'    *  *°*»  <**P-  Vlli-  at  p.  494 ;    4  Bom.  L.  R.  365 ;    or 

5  Qfirttj  Bunsi  &oer  v.  Sheo  Prosliad  other  heir,see  Bhimul  Doss  v.  Choonee 

(1879);  6: 1.  A.  88,  at  pp.  100,  Latt  (1877),  2  Calc.  377 ;  DeU  Parshad 
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to  the  rule  that  where  he  leaves  male  issue  they  represent  his 
rights  to  a  partition.1  His  death  also  has  the  effect  of  introducing 
into  the  coparcenary  one  who  is  excluded  by  the  rule  which 
limits  the  coparcenary  to  four  generations.3 
This  process  continues  until  partition.3 

According  to  the  principles  of  Hindu  law,  there  is  eoparcenaryship 
between  the  different  members  of  a  united  family,  and  survivorship 
following  upon  it.  There  is  community  of  interest  and  unity  of  possession 
between  all  the  members  of  the  family,  and  upon  the  death  of  any  one 
of  them  the  others  may  well  take  by  survivorship  that  in  which  they  had 
during  the  deceased's  lifetime  a  common  interest  and  a  common  posses- 
sion.4 

The  right  to  partition  determines  the  right  to  take  by  survivorship.3 
This  principle  of  survivorship  applies  also  to  a  tarwacl* 

Where  there  is  no  coparcener,  property,  which  would  other- 
wise be  coparcenary,  passes  by  inheritance  to  the  heirs  of  the 
deceased.7  There  is  no  inheritance  while  there  is  a  surviving 
coparcener,  however  remotely  connected  with  the  deceased.8 

In  a  case  governed  by  the  Bengal  school  of  law  the  interest 
of  the  coparcener  passes  on  his  death  by  will  or  inheritance.9 

Where  there  is  a  joint  family  business  the  death  of  a  member  of  the 
family  does  not  per  se  dissolve  the  business.10 

v.  Thalcur  Dial  (1875),  1  All.  105 ;  p.  615 ;  2  W.  R.  P.  C.  31,  at  pp.  39, 

Sadabart   Prasad  Sahu   v.    Foolbash  40. 

Koer  (1869),  3  B.  L.  R.  P.  B.  31 ;   12         5  VenJcayamma,  Gavu  (Maja  Clidi- 

W.  R.  F.  B.  1 ;  S.  C.  Sudabart  P&rshad  kam)  v.  Venlcataramanayyamma  (Raja 

Salioo  v.  Lotf  Ali  Khun  (1870),  14  ChMani)  (1902),  29  I.  A.   156,  at 

W.  R.  C.  R.  339 ;   Benee  Per  shad  v  p.  165 ;    25  Mad.  678,  at  p.  687 ;    7 

Mohaboodhy    (Mussamut)    (1867),    7  C,  W.  N.  1,  at  p.  8 ;  4  Bom.  L.  R.  657. 

W.  R.  C.  R.  292;   Mooniah  (Mussa-  Sec  Jogeswar  Narain  Deo  v.  Bamchund 

mut)  v.  Teeknoo  (Mussamut)  (1867),  7  Dutt  (1896),  23  I.  A.  37,  at  p.  44;  23 

W.  R.  C.  R.  440  ;    Ratan  Dabee  v.  Calc.  670,  at  p.  679. 
ModhooBoodun  Mohapator   (1878),  2         6  Ummanga   v.   Appadorai  Patter 

0.  L.  R.  328.    The  enlarged  share  is  (1910),  34  Mad.  387. 
subject  to  "the  same  incidents  as  the         7  Post,  p.  298. 
original  share :   Gungoomull  v.  Bun-         8  Mam   Narain  Singh   (JRajctJi)   v. 

seedhur  (1869),  1  N.  W.  P.  H.  C.  170.  Pertum  Singh  (1875),  II  B.  L.  R. 

TheCuratorsAct(XIX.of  1841)hasno  397,  at  p.  404;  20  W.  R.  C.  R.  189, 

application:  SatoKoerv.  Oopal  Sahu  at  p.  191;   Haian  Dabee  v.  IlodJioo- 

(1907),  34  Calc.  929  ;  12  C.  W.  N.  65.  soodun  MoTiapator  (1878),  2  C,  L.  R. 

1  Post,  p.  327.    See  Manjanatha  v.  328. 

Narayana  (1882),  5  Mad.  362.  9  Ante,  pp.  224,  225. 

2  Ante,  pp.  225,  226.  10  Samalbhai  Nathubha%   v.   Some- 
8  Rajnarain    Singh    v*     Heeralall     shvar  (1880),  5  Bom.  38,  at  p.  40 ;  In 

(1878),  5  Calc.  142.  the  matter  of  Haroon  Mahomed  (1890), 

*  Katama   Natchiar   v.    Rajah   of     14  Bom.  189,  at  p.  194.  As  to  the  death 

Shivagung®  (1863),  9  M.  I.  A.  543,  at     of  the  manager,  see  $ost,  pp.  275,  270, 
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i      }l  itak"       Under  tho  Mitakshara  school,  the  shares  of  coparceners  are 
not  defined,    not  defined  until  there  be  a  separation,  or  the  members  of 
the  family  agree  among  themselves  with  regard  to  particular 
property  that  it  shall  henceforth  be  the  subject  of  ownership 
in  defined  shares.1 

Tho  removal  of  coparceners  by  death,  and  the  accession  of 
now  coparceners  by  birth,  is  continually  affecting  the  interest 
of  the  coparceners  to  the  extent  that  it  increases  or  diminishes 
the  share,  which,  if  there  were  a  partition,  would  be  allotted  to 
thorn  respectively,  but  until  separation  no  coparcener  has  a 
greater  interest  in  the  coparcenary  property  than  any  one  of 
the  other  coparceners. 

In  the  veil-known  case  of  Appovicr  v.  Rama  Sitbba  Atyan  (1866),2 
Lord  West  bury  said,  "According  to  the  true  notion  of  an  undivided 
family  in  Hindu  law,  no  individual  member  of  that  family,  whilst  it 
remains  undivided,  can  predicate  of  the  joint  and  undivided  property, 
that  he,  that  particular  member,  has  a  certain  definite  share.  No  individual 
member  of  an  undivided  family  could  go  to  the  place  of  the  receipt  of 
rent  and  claim  to  take  from  the  collector  or  receiver  of  the  rents  a  certain 
definite  share.  The  proceeds  of  undivided  property  must  be  brought, 
according  to  the  theory  of  an  undivided  family,  to  the  common  chest  or 
purse,  and  then  dealt  with  according  to  the  modes  of  enjoyment  by  the 
members  of  an  undivided  family."  3 

A  coparcener  in  a  Mitakshara  family  has  no  specific  property  in  the 
coparcenary  property,  but  only  an  interest  which  may  ripen  into  specific 
property  on  a  partition.4 


Nature  of 


COPAECENARY 

Coparcenary  property  consists  of— 

(a)  All  property  s  in  which  the  members  of  a  joint  family 
have  a  common  interest  and  a  common  possession,  and  therefore 
a  right  to  partition.0 


)  chap.  ix. 

8  11  M.  I.  A.  75,  at  pp.  89*00; 
8  W.  E.  P.  C.  1. 

8  As  to  the  right  to  joint  possession, 
Bcortwte,  pp.  230*231. 

4  Sufoamanya  Pandya  Cholla 
F&laver  v.  Sim  Subramtmya  Pillai 
(189*),  17  Mad.  316,  at  p.  327. 

*  This  includes  an  occupancy  hold- 
ing: 4ft$o&*>  Singh  v.  Shmtwanth 


Nvtefaiatr  v,  Shivagunga 


(Rajah  of}  (1863),  9  M.  I,  A.  643,  at 
p.  615 ;  2  W.  K.  P.  C.  1,  at  pp.  39, 
40;  Venkayamma  Oaru  (Raja  Cheli* 
hint)  v.  Venkatarctmanayamma  (Raja 
CMikani)  (If 02),  29  I.  A,  156,  at 
p.  164 ;  25  Mad.  678,  at  p.  687 ;  7 
C.  W.  N.  1,  at  p  8;  4  Bom.  L.  R. 
057 ;  KancHdas  JOharamsey  v,  Ganga- 
bcti  (190S),  32  Bom.  479;  10  Bom. 
L.  E.  184.  See  Shamnarain  v.  Court 
of  Wards  (1873),  20  W.  B.  C.  B.  197. 
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"  The  principle  o±  joint  tenancy  appears  to  be  unknown  to  Hindu  law,  Property  held 
except  in  the  case  of  coparcenary  between  the  members  of  an  undivided  iointly» 
family,"  x    I.e.  in  other  cases  the  co-holders  hold  as  tenants  in  common, 
as,  for  instance,  in  the  case  of  a  transfer  to  one  member  of  a  coparcenary 
and  the  widow  of  another  member.2 

Thus  property  acquired  by  a  transfer  to  the  members  of  the  Jomt  transfer, 
family  jointly  belongs  to  the  coparcenary.3 

Where  property  has  been  acquired  jointly  in  business  or  Acquisitions 
otherwise  by  their  joint  labour  by  the  members  of  a  joint  y 
family,  even  without  resort  to  the  family  funds,4  it  is  to  be 
presumed  to  bo  the  property  of  the  family  as  such,5  but  this 
presumption  may  be  rebutted  by  proof  that  there  was  only  an 
ordinary  partnership,  that  is  to  say,  a  partnership  which  was 
the  creature  of  contract,  and  not  of  birth  and  relationship,  in 
which  case  the  members  would  be  entitled  to  share  in  accord- 
ance with  their  shares  in  the  partnership,  and  there  would  be 
no  rights  of  survivorship,  or  other  incidents  of  coparcenary 
property.6 

The  presumption  does  not  apply  when  the  business  is  carried  on  by 
some  only  of  the  members  of  the  family  without  any  aid  from  the  family 
funds.7 

Mr.  Mayne  contends  that  in  the  case  of  property  acquired  by  the  joint 
exertions  of  the  members  of  the  family,  but  without  any  aid  from  the 
family  funds,  the  sons  would  acquire  no  interest  by  birth.8  "If  the 

1  Jogeswar   Narain   Deo   v.    Earn  funds,  see  post,  pp.  246,  247. 
Chund  Dutt  (1896),  23  I.  A.  37,  at  5  Gopalasami  ChM  v.  Aruwche- 
p.  44  ;  23  Calc.  670,  at  p.  679  ;   Gopi  lam  Chetti  (1903),  27  Mad.  32 ;  Handas 
V.  Jaldhara  (Musammat)  (1910),  33  Lafy  v.   Narotam   (1912),   14  Bom. 
All.  41.    As  to  a  joint  bequest,  sec  L.  B  237,  and  cases  below,  note  6. 
Phillips    and    Trevelyaix's    *'  Hindu  6  See  Rampershad  Tewarry  v.  Sheo- 
Wills,"  2nd  cd.,  pp.  55,  56.  churn  Doss  (1866),  10  M.  I   A.  490, 

2  Vteraraghava  RMi  v.  Koto,  Reddi  at  p.  506 ;    Chatturbhooj  Meghji  v. 
(1916),  31  Mad.  L.  J.  465.  Dhar<m$i  Naranji  (1884),    9   Bom. 

a  RadJwbai  v.   Nancvrav  (1879),  3  438,  at  p.  445;  .fludarsaiwm  Matetri 

Bom.  151.    Cf.  Transfer  of  Property  v.   Naraaimhulu  Maistn  (1901),  25 

Act  (IV.  of  1882),  s.  45.  Mad.  149,  at  p.  156;    Ram  Narain 

*  See  Rampershad  T&warry  v.  Sheo-  Nursing  Doss  v.  Ram  Chunder  JanJcee 

churn  Doss  (1866),  10  M.  I.  A.  490,  Loll   (1890),    18   Calc.    86.    For   an 

at  p.  506;    Shamnarain  v.  Court  of  instance   of   a   partnership   between 

Wards  (1873),  20  W.  R.  C.  R.  197,  members   of  a  joint  family- and   a 

and  cases  note  6  below.    See  Colo-  stranger,  see  Anant  Ram  v.  Channu 

brooko's  "Digest,"  vol.  UL  p.  386;  Lai  (1903),  25  All.  378. 

"  Mitakshara,"  chap.   i.   s.   4,  para.  7  Sudar&anam    Maistri    v.    Nara- 

15;    "Manu,"   chap.   ix.   para.  215.  simhulu  Maistri  (1901),  25  Mad.  149. 

'  $4*    however,    CMturbhooj    Meghji  8  "  Hindu  Law,"  8th  ed,  p.  355, 

vMtharamai  Narav^i  (1884),  9  Bom.  Seo    also    Chatturbhooj    Meghji    v. 

438,  ait  pp.  4^5?  44$.    As  to  property  Dkaramsi   Naranji   (1884),    9    Bom. 

acquired    witli   the   aid    6£   family  438,  at  pp.  445, 446. 
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joint  acquirers  intended  to  hold  the  property  so  acquired  as  co-owners, 
and  not  as  joint  family  property  in  the  Mitakshara  sense  of  the  expression, 
this  view  would  be  perfectly  sound.  But  if,  as  supposed,  the  property 
was  acquired  by  all  the  members  of  the  undivided  family,  by  their  joint 
labour,  it  would,  in  the  absence  of  any  indication  of  intention  to  the 
contrary,  be  owned  by  them  ab  joint  family  property,  and  in  that  case 
their  male  issue,  who,  by  their  birth,  become  members  of  such  undivided 
family,  necessarily  acquire  a  right  by  birth  in  such  property.'1  * 

"  It  is  clear  that  where  a  Hindu  father  starting  upon  nothing  begins  to 
earn  money  for  himself,  it  does  not  necessarily  follow  because  he  may  have 
infant  children  whom  he  feeds  and  clothes  and  houses,  that  he  intends,  or 
they  expect,  that  his  individual  earnings  should  become  a  common  fund, 
and  so  have  all  the  legal  incidents  of  joint  family  property.  As  the  children 
grow  up,  particularly  when  they  are  associated  with  the  father  in  his  busi- 
ness, it  becomes  more  and  more  difficult  to  define  with  any  accuracy  the 
point  at  which  and  the  conditions  under  which  accumulations  of  one  kind 
become  accumulations  of  the  other."  2 

Gilt  or  devise  It  has  been  held  that  in  the  case  of  a  gift  or  a  devise  to  the 
members  of  a  joint  family,  the  property  would  not  be  held  as 
coparcenary  property,3  but  there  is  nothing  to  prevent  a  gift 
or  devise  to  a  joint  family.4  It  is  submitted  that  property 
given  or  devised  to  all  the  members  of  a  joint  family  would  in 
the  absence  of  the  expression  of  a  contrary  intention  be 
coparcenary.5 

It  has  been  suggested  e  that  the  view  submitted  above  might  bo  in- 
consistent with  the  Tagore  case,7  inasmuch  as  unborn  persons  might  on 
birth  obtain  rights  hi  the  coparcenary.  Recent  decisions  as  to  a  gift  to 
a  class,8  and  the  provisions  of  the  Hindu  Disposition  of  Property  Act, 
1016  (post,  pp.  536-539),  negative  this  suggestion. 

1  Sudar&awm  Maixtri  v.  Narasim-  Bom.  L.  R.  102 ;  Sudarsanam  Mautri 
hulit  Maistri  (1901),  25  Mad.  149,  at  v.    Narasmhulu   Mautn   (1901),  25 
pp.  155,  15G.  Mad.  149,  at  pp.  154,  155. 

2  Haridas  Lalji  v.  Xarotam  (1911),  7  Juttendromohun  Tagore  v.  Oanen- 
14  Bom.  L.  R.  237,  at  p.  243.  dromdhun  Tagore  (1872),  I.  A.  Sup. 

3  JKwJioriDulainv.MundraDubain  Vol.  47;   9  B.  L.  E.  377;   IS  W.  R. 
(1911),  33  AIL  665;   Diwali  (Bat)  v.  C.  R.  359. 

Bcchardas  (Patel)  (1902),  2G  Bom  445;  8  Bhagalati  Barmanya  v.  Kali 

4  Bom.  L.  R.  102.  Charan  Singh  (1911),  38  L  A.  54  ; 

*  Sndar^nam  Maistri  v.  Nora-  38  Calc.  408 ;  15  C.  W.  N.  393 ;  13 

timhulu  Maistri  (1901),  25  Mad.  149,  Bom.  L.  R.  375  ;  S.  C.  in  Court  below 

at  pp.  154,  155.  (1905),  32  Calc.  992  ;  9  C  W.  N.  749  ; 

5  Ante,  p.  238,  note  6 ;  p.  239,  note  Radha  Prasad  Mallick  v.  Ranimom 

1;  Radhabai  v,  Nanarau  (1879),  3  Dasi  (1910),  38  Calc.  188 ;  reversed  on 

Bom.  151.  See  Yethimjulu  Na^du  v.  another  point  (1908),  35  L  A.  118; 

M uJcuntfiw  Naidu  (1905),  28  Mad.  363,  35  Calc.  896;  12  C.  W.  N.  729;  10 

at  p.  369  ;  Kuvtiiaclia  Umma  v.  Kutti  Bom.  L.  R.  604;  Bishen  Chcmd  (Rai) 

Mammi  Kajee  (1892),  16  Mad.  201.  v.  Awatia  Koer  (1883),  11 1.  A.  164 ; 

«  Diw&i  (Bai)  v.  Bechardas  (Patel)  6  All.  560 ;  Ram  Loll  Sett  v.  Kanailall 

(1902),  26  Bom.  44$,  at  p.  448;  4  Sett  (1886),  12  Calc,  663;  Advocate- 
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Whether  property,  which  may  have  been  ancestral,  but  has  been  Acquired  by 
acquired  by  virtue  of  a  compromise  or  arrangements  belongs  to  the  co-  comPromiae* 
parcenary  depends  upon  the  nature  of  the  arrangement.1 

Property  inherited  from  the  maternal  grandfather  by  two  Maternal 
or  more  grandsons  (by  the  same  daughter)  living  as  members  |ropertyher's 
of  a  joint  family,2  and  holding  the  same  jointly,  is,  in  a  case 
governed  by  the  Mitakshara  law,  on  a  similar  footing. 

It  is  submitted  that  where  the  grandsons  are  by  different  daughters 
the  property  would  not  be  coparcenary,  as  they  belong  to  different  families.3 

A  Pull  Bench  of  the  Madras  High  Court  has  declined  to  extend  this 
principle  to  property  inherited  from  a  woman  by  her  sons  as  heirs  of  her 
stndhan  *  or  to  property  inherited  by  sister's  sons,  and  expressed  their 
inability  to  apply  it  "to  cases  other  than  those  in  which  the  inheritance 
devolves  from  a  paternal  or  maternal  male  ancestor  on  his  lineal  descendants 
whether  as  '  unobstructed,'  or  as  "  obstructed  heritage.'  "  5  They  point 
out  that  whereas  the  class  of  daughters'  sons  is  incapable  of  being  added  to 
after  the  vesting,  the  class  of  sister's  sons  could  be  added  to  after  the  vesting 
by  the  birth  of  others.6 

It  is  submitted  that  the  principles  enunciated  by  the  Privy  Council 7 
apply  °nty to  property  held  by  the  sons  of  one  sister  jointly. 

(b)  In  cases  governed  by  the  Mitakshara  school  of  law,  all  «  Unob- 
property,   whether   movable    or   immovable,8    and    however  gU™ess?on 
originally  acquired,9  which  is  inherited   by  what  is   called 
"  unobstructed  heritage,"  10  i.e.  which  is  inherited  from  a 

General  v.  Karmali  Eahimbai  (1903),  36  Bom.  424  ;  14  Bom.  L.  R.  400. 

29    Bom.     133.     See     Phillips    and  5  Karuppai  Nachiar  v.  Sankarana* 

Trevelyan's  "  Law  of  Hindu  Wills,"  rayanan  Ghetty  (1903),  27  Mad.  300, 

2nd  cd.,  pp.  33,  34.  at  p.  314. 

1  Mahdbir  Kower  v.   Julha  Sing  6  Ibid.,  at  p.  309. 

(1871),  8  B.  L.  B.  38  ;  16  W.  JR.  C.  B.  7  Venkayamma  Garu  (Raja  Cheli- 

221.  kani)  v.  Venkataramanayyamma  (Raja 

«  Venkayyamma  Garu  (Raja  Cheli-  Chehkani)  (1902),  29  I.  A.  156,  25 

kani)  v.  Venkataramanayyamma  (Raja  Mad.  678 ;    7  C.  W.  JS".  1 ;   4  Bom. 

OheUkani)  (1902),  29  I.  A.  156,  at  L.  B.  657. 

pp.   164,  165;    25  Mad.   678,  at  p.  8  Jugmohandas  MangaUas  v.   Sir 

687  ;  7  C.  W.  N.  1,  at  p.  8  ;  4  Bom.  Mangaldas     NaMbhoy     (1886),     10 

L.  B.  657 ;  overruling  Jasoda  Xoer  v.  Bom.    528,    at    pp.    570-574.    This 

Sheo  Pershad  Singh  (1889),  17  Calo.  includes  a  right  of  occupancy,  Maha- 

33,  and  Saminadha  Pittai  v.  Thaiiga-  lir  Prasad  v.  Basdeo  Sirtgh  (1884),  6 

thanni  (1895),  19  Mad,  70  ;  Vythinatha  All.  234. 

Ayyar   v.    Yeggia   Narayana   Ayyar  9  Chatturbhooj  Meghji  v  Dkaramsi 

(1903),  27  Mad.  382.    As  to  the  case  Naranji  (1884),  9  Bom.  438,   at   p. 

where  a  single  grandson  by  daughter  450 ;     Hardai    Narain    v.     Haruck 

inherits,  see  post,  pp.  242,  243  Dhari  Singh  (1882),  12  C.  L  B.  104. 

8  Vythinatha  Ayyar  v.  Yeggia  Nara-  10  Aprat&andha  Daya  (inheritance 

yana  Ayyar  (1903),  27  Mad.  382,  at  not  liable  to  be  obstructed)  as  distin- 

p.,335.,  guished    from    Sapratibandha    Day  a 

*  The   dame   view   was   taken   in  (inheritance  liable  to  be  obstructed, 

,  Parson  (Bui)  v.  Somli  (Bai)  (1912),  #o^,p.253).    The  distinction  between 
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natural  or  adopted J  father,  father's  father,  or  father's  father's 
father,  is  coparcenary  property2  as  regards  the  issue  of  the 
person  BO  inheriting  it.3 

"  In  the  6  Hitakshara,*  chap.  i.  s.  19  v.  3,  heritage  is  said  to  be  £  of  two 
sorts,  unobstructed^  or  liable  to  obstruction.  The  wealth  of  the  father 
or  paternal  grandfather  becomes  the  property  of  his  sons  or  of  his  grandsons 
in  right  of  their  being  his  sons  or  grandsons,  and  that  is  an  inheritance 
not  liable  to  obstruction.  But  property  devolves  on  parents  (or  uncles), 
brothers,  and  the  rest  upon  the  demise  of  the  owner,  if  there  be  no  male 
issue;  and  thus  the  actual  existence  of  a  son  and  the  survival  of  the 
owner  are  impediments  to  the  succession;  and,  on  their  ceasing,  tho 
property  devolves  on  the  successor  in  right  of  his  being  unole  or  brother. 
This  is  an  inheritance  subject  to  obstruction.'  "  4 

Property  inherited  after  the  death  of  a.  widow  to  whom  it  was  assigned 
in  lieu  of  maintenance  is  on  the  same  footing.5 

It  is  only  the  descendants  of  the  person  so  inheriting,  who  acquire 
an  interest  in  the  property.  Collateral  relations  who  happen  to  be  joint 
with  such  person  acquire  no  such  interest.6 

inheritance          It  is  unsettled  whether  property  inherited  from  the  maternal 
1  grandfather  by  a  single  grandson  7  is  also  coparcenary  property. 

The  Madras  decisions  hold  that  property  inherited  by  a  daughter's  son 


Allotted  to 
widow  for } 
maintenance 

Collateral 
relations. 


the  two  forms  of  heritage  is  tho  same 
as  the  distinction  between  inheritance 
by  an  heir  at  law,  and  inheritance  by 
an  heir  presumptive.  In  the  latter 
case  there  is  a  possibility  of  a  nearer 
heir  being  born.  In  the  former  case 
there  is  no  such  possibility. 

1  This  has  no  application  to  pro- 
perty inherited  by  a  person  adopted 
according  to  the  lUatom  system  (ante, 
p.  160)  s  ChaUa  Papi  Iteddi  v.  ChdUa 
Koti  Reddi  (1872),  7  Mad.  H.  0.  25. 
See  Ramaknstna  v.  Subbakka  (1889), 
12  Had.  442. 

2  Nund   Coomar   Lall   (Baboo)    v. 
Sazeeoddeen  Hossein  (1872),  10  B   L. 
R.  183  ;  18  W.  R.  C.  R.  477 ;  NaUa- 
iambi  CJietti  (Rayadwr)  v.  Mukunda 
CMti  (Kayadur)  (1868),  3  Mad.  H.  C. 
455 ;   Jawahir  Singh  v.  Guyan  Singh 
(1868),  3  Agra,  H.  C.  78;    Jugmo* 
handas  Mangaldas  v.  Sir  Mangaldas 
Natbvbhoy    (1886),    10    Bom.    528; 
Gungq  Prosad  v.   Ajudhia   Pcrshad 
Singh  (1881),  8  Calc.  131,  at  p.  134; 
9  C.  1.  R.  417,  at  pp.  421,  422.     See 
also  Josoda  Row  v.  Sheo  Pershad 
Singh  (188$),  17  Calc.  £3  (overruled 


by  the  Judicial  Committee  on  another 
point,  ante,  p.  241) ;  Eamnamtn  Singh 
(Rajah)  v.  Pertum  Singh  (1873),  11 
B.  L.  R,  397,  at  p.  401 ;  20  W.  R.  0. 
R.  189,  at  p.  190  ;  Janki  v.  Nandram 
(1888),  11  All.  194.  Seo  J.  0. 
Ghose's  "  Hindu  Law,"  2nd  ed.,  pp. 
375,  376;  "  Viramitrodaya,"  G.  C. 
Sarkar's  translation,  p.  72. 

3  (hurumurtU  Eeddi  v.   Gurammat 
(1908),  32  Mad.  86,  at  p.  88.    It  is 
otherwise  as  regards  other  persons, 
see  Janki  v.  Nandram  (1888),  11  All. 
194,  at  p.  198. 

4  Nund   Coomar   Lall   (Baboo)    v, 
Eazeeooddeen  Hosse^'n,  (1872),  10  B. 
L.  R.  183,  at  p.  191 ;  18  W.  R.  C.  R. 
477,  at  p.  479 ;  Debt  Parshad  v.  Tha- 
kur  Dial  (1875),   1  AIL   105,  at  p. 
112. 

6  Beni  Parshad  v,   Puran  Chand 
(1895),  23  Calc.  262,  at  p.  273. 

6  See  Gopal  Dutt  Pandey  v.  Gopal- 
lal  Misser,  Ben.  S.  D,  A ,  1859,  p. 
1314 ;  Janfa  v.  Nandram  (1888),  11 
AIL  194,  at  p.  198. 

7  As  to  where  there   are  several 
grandsons,  see  ante,  p.  24J, 
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is  coparcenary. *   Tlio  Bengal  and  Allahabad  High  Court s  have  entertained  a 
different  view,2  and  there  is  no  reported  decision  in  Bombay  on  the  subject.3 

The  Judicial  Committee  has  held  that  such  property  is  not  "self- 
acquired."  4  This  expression  may,  however,  not  have  been  used  in.  a 
technical  sense.5  In  a  more  recent  case  a  the  Judicial  Committee  said, 
"Unless  the  lands  came  to  Dhanna  Singh  by  descent  from  a  lineal  male  an- 
cestor  in  the  male  line,  . .  .  they  are  not  deemed  ancestral  in  Hindu  Law.'* 

Another  decision  of  the  Judicial  Committee  dealt  with  the  rights  of 
daughter's  sons,  living  jointly,7  but  that  case  is  distinguishable.8 

See  "  Mitakshara,"  chap.  i.  s.  I,  paras.  3,  5,  21,  2 1, 27,  33 ;  s.  5,  paras. 
2,  3,  5,  9,  11.  According  to  Mr.  H.  T.  Colebrooko's  translation  of  the 
"  Mitakshara  "  separate  property  means  *'  that  which  has  been  acquired  by 
the  coparcener  himself  without  any  detriment  to  the  goods  of  his  father  or 
mother."  * 

Mr.  J.  C.  Ghose  ("Hindu  Law,"  2nd  ed.,  p,  375)  points  out  that  Mr. 
Colebrooke's  translation  of  chap.  i.  s.  1,  para.  27,  of  the  "  Mitakshara,"  in 
which  he  says  that  "  it  is  a  settled  point  that  property  in  the  paternal  or 
ancestral  estate  is  by  birth,"  is  erroneous,  the  words  really  being  "  paternal 
or  grandpaternaL"  It  is  submitted  that  according  to  the  better  view 
property  inherited  from  a  maternal  grandfather  is  not  coparcenary  except  in 
the  case  of  grandsons  who  are  living  in  coparcenary.10 


1  Vythinatha  Ayi/ar  v.  Teggia  Net- 
rayana  Ayyar  (1903),  27  Mad.  382 ; 
Rangammal  v.  Echammal  (1898),  22 
Mad.  305;  Karuppai  Nachiar  v. 
Sankaranarayanan  Chetty  (1903),  27 
Mad.  300,  at  pp.  313,  314 ;  Mitttayan 
Chetti  v.  Sangilt  Vira  Pandia  Ckinna 
TamUar  (1879),  3  Mad,  370  (this 
question  did  not  arise  on  appeal 
in  this  case  (1882),  9  1  A.  128; 
6  Mad  1 ;  12  C.  L.  B.  169) ;  Siraganga 
Zemindar  v.  Lakshmana  (1885),  9 
Mad.  188,  at  p.  190.  These  last  two 
cases  were  doubted  in  Venkafara- 
manayamma  Garu  (Sri Raja  Chelikam) 
v.  Appa  Ran  Bahadur  Gam  (1897), 
20  Mad.  207,  at  p.  219,  which  was 
reversed  on  a  different  point  by  the 
Judicial  Committee ;  see  Venkay- 
yamma  Garu  (Raja  Chelikam)  v. 

Venkataramanayyamma  (Raja  Cheli* 
font)  (1902),  29  I.  A.  156 ;  25  Mad. 

678  ;  7  C.  W.  N.  1 ;  4  Bom,  L.  B. 

657. 

2  Jasoda  Koer  v.  Slieopershad  Singh 

(1889),  17  Calc.  33,  at  p.  38  (differed 
from  on  another  point  in  Venkayamma 

Garu  (Raja  Chehkam)  v.  Vcnlatara- 

Wianayyamma  (Raja  Chelikam)  (1902), 

29  L  A.  156 ;  25  Mad.  678 ;  4  Bom. 

L.  B.  657;  Jam-no,  Prasad  v.  Ram, 

Pwfap  (1907),  29  All.  667. 
»  gee  ^(pKvftta*  Gkwpatrav  jttotr* 


yavan  v.  Achrafbai  (1886),  12  Bom. 
122,  at  p.  134. 

4  Mwttayan  Chettiar  v.  Sangili  Vira 
Pandia  CMnnafam&iar  (1882),  9  I  A. 
128,  at  p.  143;  6  Mad.  1,  at  p.  16; 
12  C.  L.  B.  169,  at  p.  182.    In  the 
Court  below,   the   High  Court  held 
(Muitayan    Ghetti    v.    Sangili    Vira 
Pandia  Chintm  Tambiar,  3  Mad.  370, 
at  p.  375)  that  the  sons  could  not 
interfere   with   their   father's   action 
with  regard  to  it.  but  there  is,  it  is . 
submitted,  no  reason  for  this  distinc- 
tion. 

5  Post,  pp.  248,  249 

6  Atar  Singh  v.  Thakar  Singh  (1908), 
35  L  A    206,  at  p.   211;  35  Calc. 
3039,  at  p.  1045;  12  Q  W.  N.  1049, 
at  p.  1052 ;  10  Bom.  L.  B.  790. 

7  Venkayamma  Garu  (Raja  Chdi- 
kani)  v.  Venkataramanayyamma  (Raja 
Chetikani)  (1902),*29  I.  A.  156;  25 
Mad.  678  ;  4  Bom.  L.  R.  657. 

8  Jamna  Prasad  v.    Ram  Partap 
(1907),  29  All.  667. 

9  Chap.  i.  s.  4,  para.  2.     The  words 
"  or  mother  "  having  been  interpolated 
by  the  "  Mitakshara  "  in  the  text  of 
«Yajnavalkya"(bk.  U.  v.  118);   see 
B.  C.  Mifcra's  "Law  of  Joint  Pro- 
perty," 2nd  ed.>  p.  43. 

10  See  ante,  p.  241. 
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shares  (c)  In  cases  governed  bv  the  Mitakshara  school  of  law,  the 

allotted  on         ,  ,  ,-,    , ,     ,  .  f  ,• 

partition.  snare  of  coparcenary  property  allotted  to  any  member  on  parti- 
tion becomes  coparcenary  property  as  regards  his  issue,1  whether 
such  issue  were  or  were  not  born  at  the  time  of  partition.2 

As  to  the  rights  of  a  surviving  member  of  a  coparcenary,  see  post, 
p.  298. 

The  circumstance  that  the  person  to  whom  the  property  is  allotted 
discharges  it  from  encumbrances  does  not  alter  its  nature.3  If  the  person 
to  whom  the  property  has  been  allotted  has  no  issue,  it  passes  to  his 
heir,4 

Gift  or  devise  (d)  Self-acquired  property,  given  or  devised  by  a  Hindu 
y  a  er*  governed  by  the  Mitakshara  school  of  law  to  a  son  is,  according 
to  the  High  Courts  of  Bengal  and  Madras,  in  the  absence  of  any 
contrary  intention  appearing  from  the  gift  or  will,5  to  be  taken 
to  be  coparcenary  property,  so  far  as  the  issue  of  that  son  are 
concerned.6  The  Bombay  and  Allahabad  High  Courts  repudiate 
such  presumption,7 

Where  coparcenary  property  purports  to  bo  given  or  devised  to  a  son 
or  other  coparcener  its  character  would  be  obviously  unchanged,8  even 
where  such  gift  or  devise  is  permissible.9 

1  Lai    Bahadur    v.    Kanlmia    Lai  dm    Tevar  (1901),    24    Mad,    429 ; 
(1907),  34  L  A.  65 ;  29  All.  244 ;  11  Muddun  Oopal  TMkoor  v.  Earn  Bulcsh  ' 
C.  W.  JSf.  417 ;  9  Bom    L.  R.  597 ;  Pandey  (1863),  6  W.  R.  C.  R.  71 ; 
Chatturbhooj    Meghji    v.     Dharamsi  Hazari    Matt    Babu    v.    Abamnath 
JVam?yi(1884),9Bom.438;J4^r7wom  Adhurjya  (1912),  17  C.  W.  N.  280. 
Deyi  v.   Ghoiudhry  Sib  Narain  Kur  See  Tara  GTwnd  v.  Beeb  Mam  (1866), 
(1877),    3  Gale.    1 ;    Muddun  Gopal  3  Mad.  H.  G.  50. 

TTtakoor  v.  Bam  BuksJt  Pandey  (1863),  7  See  Nanalhai  Oanpatrav  Dkaira- 

6  W.   R.  C.  R.   71 ;  Lakshmibai  v.  yavan  v.  AcJiratbai  (1886),  12  Bom. 

Oanpat  Mordba  (1868),  5  Bom.  H.  0.  122,  at  pp.   131,   132.    (As  in  this 

0.  C.  J.  129  ;  Mewa  Koonw&r  (Ranee)  case  the  devise  was  to  the  sons  jointly* 
v.  Oudh  Beharee  Loll  (Lalla)  (1867),  the  property  was  coparcenary,  ante, 
2    Agra,    311.    See    Khandulai    v.  p.  240.)    Jugmohandas  Mangaldas  v. 
Pirbhai  (1900),  2  Bom.  L.  R.  76.  Sir    Mangaldas    NatJmbJioy    (1886), 

2  In  Adurmoni  Deyi  v.  CJiowdhry  10  Bom.  528 ;  Parsotam  Boo  Tantia 
S^l  Narain  Kur  (1877),  3  Calc.  1,  the  v.  JanJci  Bai  (1907),  29  All.  354. 

son  was  not  born  at  the  time  of  the  8  See   Tara   Chand  v.   fieeb  Bam 

partition.  (1866),  3  Mad.  H.  C.  50,  at  p.  55 ; 

3  Visalatchi  Ammal  v.  Annasamy  Hardai  Narain  v.  Haruck  DJtari  Singh 
Sastry  (1870),  5  Mad.  H.  C.  150.  (1882),   12   C.    L.   R.    104;  Nanomi 

*  See    Bejai    Bahadur    Singh    v.     Babuasin(Mussamut)v.ModunMohun 
Bhupindar  Bahadur  Singh  (1895),  22     (judgment  of  High  Court,  1882),  13 

1.  A.  139  ;  17  All.  456.  I.  A.  1,  at  pp.  5,  6 ;  13  Calc.  21. 

*  In  Laksmibai  v.  Ganpat  Moroba         *  See    Lafahman   Dada    NaiJc    v. 
(1S6'8),  5  Bom.  H.  G.  0.  C.  128,  the     Bamchandra   Dada   NaiTc   (1876),    1 

vas  given  to  the  grandsons     Bom.  561,  at  p.  563 ;    affirmed  on 
appeal  (1880),  7  I.  A.  181;  5  Bom. 
*  v*  Rmachan-    48  ;  7  C.  L.  B.  320. 
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(e)  The  joint  property  of  reunited  coparceners.1  Reunion. 

,(/)  Property  which  was  originally  the  separate  2  property  Property 
of  an  individual  member  of  a  joint  family,  but  has  been  coparcenary, 
treated  by  him   as   coparcenary   property,   belongs   to   the 
coparcenary.3 

As,  for  instance,  where  the  head  of  the  family  kept  one  account  of  his 
ancestral  and  self -acquired  property. 4  When  the  funds  are  once  intermixed 
they  cannot  be  separated.5 

Where  the  members  of  a  family  put  their  separate  earnings 
into  the  joint  stock,  the  proceeds  of  such  earnings  are  to  be 
presumed  to  be  joint.6  The  treatment  must  be  such  as  to  show 
unmistakably  an  intention  to  throw  the  property  into  the 
common  stock.  Where  it  is  plain-  that  no  gift  can  have  been 
intended,  none  can  be  inferred.7 

A  mere  grant  of  a  portion  of  self -acquired  property  for  the  maintenance 
of  a  son  would  not  make  the  property  coparcenary.8 


1  Jasoda  Koer  v.  Sheo  PersJiad 
Bingh  (1889),  17  Calc.  33,  at  p.  38; 
Narasimha  Charlu  (Safoudrala  Varaha) 
v.  Venkata  Singaramma  (Samudrala) 
(1909),  33  Mad.  165.  As  to  reunion, 
soe  post,  pp.  359,  360. 

8  Post,  pp.  248  et  scq. 

*  Sethuramaswamiar  v.  Meruswa* 
miar  (1909),  34  Mad.  4=70  ;  Gopala- 
sami  v.  Chznnasami  (1884),  7  Mad. 
458;  Krishnaji  Mahadev  Mahajan 
v.  Moro  Mahadev  Mahajan  (1890), 
15  Bom.  32,  at  p.  39;  Sudar- 
sanam  Maistri  v.  Narasimhulu  Mai- 
stri  (1901),  25  Mad.  149,  at  p.  154 ; 
Tottempudi  Venkataratnan  v.  Tottem- 
pudi  Seshamma  (1903),  27  Mad.  228. 
See  Venkayyamma  Garu  (Raja  Cheh- 
Jcani)  v.  Venkataramanayyamma  (Raja 
CheUkani)  (1902),  29  I.  A.  156,  at 
p.  166 ;  25  Mad.  678,  at  p.  688 ;  7 
0.  W.  N.  1,  at  pp.  9,  10 ;  4  Bom. 
L.  R.  657  ;  Shankar  Baksh  v.  Hardeo 
Baksh  (1888),  16  I.  A.  71 ;  16  Calc. 
397 ;  Hurpurshad  v.  Sheo  Dyal  (1876), 
3  I.  A.  259 ;  26  W.  K  0.  R  55 ; 
Hardeo  Bux  (Thakoor)  v.  Jawahir 
Singh  (1877),  4  I.  A  178 ;  3  Calc. 
522 ;  S.  C.  (1879),  6  I.  A.  161 ; 
Rampershad  Tewany  v.  Sheo  Churn 
Doss  (1866),  10  M.  L  A.  490,  at  pp. 
505,  506 ;  Birijun  Koer  v.  Luchmi 


Narain  Mahata  (1884),  10  Calc.  392, 
at  p.  398;  Tribtovandas  v.  Smith 
(1896),  21  Bom.  349 ;  S.  C.  in  Court 
below  (1895),  20  Bom.  316;  Naga* 
Unyam  Pillai  v.  fiamachandra  Tevar 
(1901),  24  Mad:  429 ;  Himmat  Baha- 
dur v.  Bhawani  Kunwar  (1908),  30 
All.  352.  Sec  Gobardhan  Saliu  v. 
BulMian  Mahton  (1916),  1  Pat.  L.  J, 
195.  As  to  Government  grants,  see 
post,  pp.  251,  252. 

4  Indar  Sahai  (Munshi)  v.  Shiam 
Bahadur  (Kunwar)  (1912),  17  C.  W.  N. 
509;  15  Bom  L.R.  2118 

5  Handas  v.  Velji  (1913),  15  Bom. 
L.  R.  584. 

6  Lai    Bahadur    v.    Kanhaia    Lai 
(1907),  34  L  A.  65;  29  All.  244;  1Z 
C.  W.  N.  417 ;  9  Bom.  L.  R.  597 ; 
ChabiUas  Lallubhai  v.  Ramdas  Cba- 
UUas  (1909),  11   Bom.   L.   R.   606; 
Gobardhan  Sahu  v.  BuMchan  Mahton 
(1916),  IPat.  L.J.  195. 

^  Tajmtdali  (Mouhi  Syed)  v.  Jaga 
Mohan  Das  (1916),  1  Pat.  L.  J.  529 ; 
Haridas  Lalji  v.  Narotam  (1911),  14 
Bom.  L.  R.  237,  ante,  p.  240. 

s  See  Muddun  Gopal  Lai  (Lala)  v. 
Khikhinda  Koer  (Mussumat)  (1890),  18 
LA.  9,  at  p.  21;  1 8  Calc.  341,  at  p  348; 
Timannachanja  v.  Balacliarya  (1902), 
4  Bom.  L,  R.  257. 
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VI. 


Bight  by 
prescription. 


Accretions  ^ 
and  acquisi 
tions. 


Form  of 
transfer. 


Slight  or 
indirect  aid. 


The  right  to  claim  property  as  separate  may  be  barred  by  the  operation 
of  the  law  of  Limitation.1 

(g)  Accretions  to  coparcenary  property.  Property  acquired 
out  of  the  income  or  with  the  aid2  or  on  the  credit 3  of  copar- 
cenary property,  whether  movable  or  immovable,4  the  income 
of  such  property,5  the  proceeds  of  sale  of  such  property,  and 
property  purchased  out  of  such  proceeds,6  or  from  movable 
property  belonging  to  the  family,7  are  coparcenary  property. 

The  form  of  the  transfer  8  or  the  fact  that  the  property  was  purchased 
or  settled  in  the  name  of  a  particular  member  of  the  family 9  is  immaterial.10 

Where  the  acquirer  has  received  merely  trifling  aid  from  the 
family  property  n  or  where  the  family  property  was  only  indi- 
rectly instrumental  in  bringing  about  the  acquisition,12  the 


1  See    Vasudeva   Padhi  Khadanga 
Garu  v.  Maguni  Devan  Bafoht  Haha- 
patrula  Gam  (1901),  28  I.  A.  81 ;  24 
Mad.  387;  5  C.  W.  N.  545;  3  Bom. 
L.  R.  303. 

2  Lai   Bahadur    v.    Kanhaia    Lai 
(1907),  34  I.  A   65;  29  All.  244;  11 
C.  W.  N.  417;  9  Bom.  L.  B.  597; 
Umrithnath  Ghowdhry  v.   Goureenath 
Chowdhry  (1870),  13  M.  I.  A.  542  ;  15 
W.  B.  P.  C.  10 ;  Isree  Pershad  Singh 
v.  Nasib  Koo&r  (1884),  10  Calc.  1017 ; 
Sublayya  v.  Surayya  (1887),  10  Mad. 
251  (a  case  of  waste  land  brought 
under  cultivation) ;  Ajodhya  Purshad 
v.  Mahadeo  Purshad  (1909),  14  C.  W. 
N.  221 ;  Kristnappa  Chetty  v.  Rama- 
sawmy  Iyer  (1875),  8  Mad.  H.  C.  25  ; 


Panday  (1868),  4  Mad.  H.  C.  5; 
Booniadi  Loll  (Bulcsliee)  v.  Dewlcee 
Nundun  Loll  (Bulcshee)  (1873),  19 
W.  B.  C.  B.  223;  Kalee,  Sunkar 
Bhadooree  v,  Eshan  Chunder  Bhadooree 
(1872),  17  W.  B.  C.  R.  528;  Bona 
Kooree  (Mussamut)  v.  Booke  Singh 
(Baloo)  (1867),  8  W.  B.  0.  B.  182  ; 
SJiudanund  Mohapattur  v.  Bonomake 
Doss  Mohapattur  (1866),  6  W.  B.  0. 
B.  256 ;  Purtab  Bahaudur  Sing  v, 
TUukdharee  Sing  (1807),  1  Ben.  Sel. 
B.  179  (new  edition,  236). 

*8faQ$&rwd  Sing  v.  Kullunder 
Sing  (1^3);  I  Ben.  Sel.  B,  76  (new 
ed.101).  i 

*  Shti  Dog/^  v.  fiobrga  Pershad 


(1872),  4  N.W.  P.  63,  at  p.  71. 

6  Eamanna  v.   VenJcata  (1888),  11 
Mad.  246. 

6  Knshnasami  Ayyangar  v.  Raja- 
gopola  Ayyangar  (1894),  18  Mad.  73, 
at  p.  83.    See  Shamnarain  Singh  v. 
Rughooburdyal  (1877),  3  Calc.  508; 
1  C.  L.  B.  343. 

7  See  Shamnarain  Singh  v.  Rug1ioo« 
lurdyal  (1877),  3  Calc.  508,  at  p.  510 ; 
1  C.  L.  B.  343,  at  p.  345. 

8  See  In  the  goods  of  PoTcurmull 
Augurwallah  (1896),  23  Calc.  980 ;  1 
C.  W.  N.  31. 

9  Umrithnath  Chowdhry  v.  Qourea- 
nath  Chowdhry  (1870),  13  M.  I.  A. 
542,  at  p.  547 ;  6  B.  L.  B,  232,  at  p. 
241 ;  15  W.  B.  P.  C.  10,  at  p.  11 ; 
Bodh    Sing    Doodhooria    v.    Gunesh 
Chunder  Sen  (1873),  12  B.  L.  B.  317 ; 
19  W.  B.  C.  B.  356. 

10  See  post,  pp.  254,  255. 

11  See  Rampershad  Tewarry  v.  Sheo 
Ch'urn  Doss  (1866),  10  M.  I.  A.  490, 
at  p.  505;  Ahmedbhoy  HuliVbhoy  v. 
Oassumbhoy   Ahmedbhoy    (1889),    13 
Bom.  534,  at  p  545. 

12  Jugmohandas  Mangaldas  v.  Sir 
MangaUas     Nathubhoy     (1886),     10 
Bom.  528,  at  pp.  558,  559 ;  Jadumani 
Dasi   (Srimati)    v.    Qangadhar  Seal, 
Boul.    600;  "Vyavastha   Barpana," 
2nd  ed.,  p.  525  ;  Gooroo  Churn  v.  <7o- 
luckmoney   (1843),    Fulton,    165,    at 
p.    181 ;    Meenatchee  v.   Chedumbm, 
Mad,  Dec.  of  1853,  p.  61. 
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acquirer  is  entitled  to  treat  the  acquisition   as  separate  (see 
post,  pp.  248,  249). 

"  It  seems  agreed  that  maintenance  in  the  family,  during  the  period 
of  separate  acquisition,  though  it  contribute  to  the  end,  is  not  alone 
sufficient  to  affect  it  with  a  joint  character,  the  expenditure  for  the  purpose 
being  incidental."  x 

It  has  been  held  that  property  acquired  by  a  coparcener  while  drawing 
an  income  from  coparcenary  property  is  joint.2 

As  to  property  purchased  from  money  acquired  by  the  exercise  of  a 
profession,  see  post,  p.  250, 

Where  with  comparatively  small  aid  from  the  coparcenary  increased 
property  the  separate  acquisition  of  a  distinct  property  is  made  share* 
by  an  individual  member  by  his  own  labour  or  capital,  the 
acquirer,    according   to   the   Bengal   authorities,  is  entitled 
to  a  double  share  on  partition,3  no  such  share  being  given 
in   case   of    the   common   stock    being    only    improved    or 
augmented.4 

It  has  been  suggested  5  that  the  extra  share  allotted  to  the 
acquirer  may  be  treated  by  him  as  self-acquired. 

Whether  this  limitation  will  be  accepted  by  the  Judicial  Committee 
or  will  be  adopted  in  the  other  Provinces  may  be  open  to  question. 

Mr.  Mayne  6  says  that  the  text  of  Vasishta,7  on  which  it  is  founded, 
"probably  applied  originally  to  self -acquisition  properly  so  called,  and 
that  it  cut  down  the  rights  of  a  self-acquirer,  instead  of  enlarging  the 
rights  of  one  who  has  made  use  of  common  property.  The  Smriti  Chan  drika 

1  Strange's  "Hindu  Law,"  i.  214  Sing  (1807),  1  Ben.  Sel.  R.  179  (now 

2  Rameshaiya  Panday  v.  Bhagavat  ed.  236) ;  Knpa  Sindliu  Patjoshi  v. 
Panday  (1868),  4  Mad.  H.  C.  5.    Seo  Kanliaya  Acharya  (1833),  5  Ben.  Sel. 
post,  p.  250.  R.  335  (new  ed,  393) ;  "  Mitakshara," 

3  Sheo  Dyal  Tewaree  v.  Judoomth  chap,  i  s.  4,  para.  29 ;  "  Dayabhaga," 
Tcwaree  (18G8),  9  W.  R.  0.  R.  61,  at  chap.   ii.    para.  41 ;   chap.   vi.   s.    1, 
p.  64 ;  Sree  Narain  Berak  v.  Gooro  paras.  14,  28.     Seo  ante,  p.  246. 
Pershad  Berah  (1866),  6  W.  R.  C.  R,         *  "  Mitakshara,"    chap.    i.    s.    4, 
219 ;  Lai  Ohand  Shaw  v.  Swarnamoye  paras.  30,  31. 

I><w   (1909),    13    C.    W.    N.    1133;         6  Bhattacharya's    "Hindu    Law," 

Soorjeemoney   Do&see   (Sreemutty)    v.  2nd  ed.,  p.  228.    It  cannot  be  said  to 

Denobundoo    Mullick    (judgment    of  have   been  acquired   without  detri- 

Supreme  Court,  1855),  6  M.  I.  A.  526,  ment  to  the  paternal  estate  :  ante, 

at   p.    539 ;    Golab    CJiand   v.  Ooluk  p.  243. 

Monee  Dossee  (1843),   Fulton,   165;         c  "Hindu  Law,"  8th  ed.,  pp.  307, 

Jadumani  v.   Oangadhar  Seal,  Boul.  368. 

600  ;    "  Vyavastha    Darpana  "    (2nd         7  "  And  if  one  of  the  brothers  has 

ed.),  521 ;  Gudadhur  Serma  v.  Ajod*  gained  something  by  his  own  effort, 

hearam  Chowdry  (1794),  1  Bon.  Sel.  he    shall   receive    a   double    share," 

R.  8  (new  ed.  7) ;  Koshul  ChuJsurwutty  "  Vasishta,"  xvii.  51 ;  "  Mitakshara," 

v.  Eadhanath  Ohukurwutty  (1811),  1  chap.    i.    s.    4,    para.    29;    "Daya- 

Ben.    Sel.    R.   336   (new   ed.   448) ;  bhaga,"  chap.  vi.  s,  1,  paras.  27-29. 
Purtab  Bahaudw  Sing  v.  Mukharee 
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as  regards 
some  copar- 
ceneis  only. 


jEndowed 
property. 


Separate 
property. 


and  Madhaviya  both  restrict  the  text  to  the  gains  of  learning,  when 
considered  to  be  partible  in  consequence  of  the  education  from  which  they 
sprung  having  been  imparted  at  the  expense  of  the  family.1  The  general 
principles  laid  down  by  Vijnanesvara  seem  to  exclude  the  idea  that  any 
special  and  exclusive  benefit  can  be  obtained  to  any  co-heir  by  a  use  of 
the  family  property.2  Mr.  W.  Macnaghten  states  that  under  Benares 
law  no  such  benefit  can  be  obtained,  whatever  may  have  been  the  personal 
exertions  of  any  individuals,  but  that  the  rule  did  not  exist  in  Bengal."  3 

As  the  "Mitakshara"  (chap.  i.  s.  5,  para.  29)  also  accepts  Vasishta's 
text  the  same  rule  as  that  applied  in  Bengal  would  apparently  apply  to 
all  cases  governed  by  the  *'  Mitakshara." 

Under  the  Bengal  school  of  law,  where  the  father  and  son  are  living 
together  as  a  joint  family,  the  father  takes  a  double  share  in  acquisitions 
made  by  a  son ;  if  they  have  been  made  by  the  use  of  joint  funds  the 
father  and  the  acquirer  take  two  shares  each,  and  the  rest  of  the  brothers 
one  share  each ;  but  if  made  without  the  use  of  joint  funds  the  acqui- 
sitions are  divided  half  and  half  between  the  father  and  the  son.  A  father 
claiming  a  share  of  property  acquired  by  his  son  is  not  bound  to  allow  the 
son  any  share  of  the  ancestral  property  in  his  hands.4 

This  rule  has  no  application  when  the  son  has  separated  from  his  father.5 

Property  may  be  coparcenary  as  regards  some  members  of 
a  joint  family,  while  other  members  of  the  family,  although 
coparceners  in  the  family  property,  have  no  share  therein.0 
Thus,  if  a  coparcener  dies  leaving  separate  property,  such 
property  becomes  the  coparcenary  property  of  his  descendants, 
but  his  collateral  coparceners  have  no  interest  therein.7 

The  coparcenary  may  also  be  trustees  of  property  devoted  to 
religious  or  pious  uses.8  This  class  of  property  is  incapable  of 
partition.9 

SEPARATE  PROPERTY. 

It  is  competent  to  a  member  of  a  joint  family  to  acquire 
property  for  himself  independently  of  his  coparceners.  Such 


1  "Smriti  Chandrika,"  chap.  vii. 
para.  9,  and  see  futwah  in  2  William 
Macnaghten,  167. 

3  "Mitakshara,"  chap.  i.  s.  4, 
paras.  1-6. 

3  1  Win  Macnaghten,  52 ;  2  Wm. 
Macn.  7  n,.  158,  160  n.,  162  n. 

*  Wooma.  Soonduree  Dossee  v. 
Dwarka  NatJi  Roy  (1868),  11  W.  B. 
C.  B.  72;  Dharma  Das  Kundii  v. 
Amutyadhan  Kundu  (1906),  33  Gale. 
1119,  at  p.  1126;  10  C.  W.  W.  765. 
In  the  latter  "case  reliance  was  placed 
on  the  case  of  Sreenarain  Berah  v. 
Oooro  Pershad  Berah  (1866),  6  W.  B. 
0.  B.  219,  but  the  question  of  the 


father's  right  did  not  arise  in  that 
case.  Macnaghten's  "Hindu  Law," 
vol.  u.  pp.  163,  164 ;  Sircar's  "  Vya- 
vastha  Darpana,"  2nd  cd  ,  pp.  447- 
456 ;  "  Dayabhaga,"  chap.  11.  para.  71. 

5  SGG  Anund  Mokun  Paul  Chowdhiy 
v.  Shamasoondery  (Sreemutty),  W.  B. 
1864,  C.  R.  352. 

6  Sec  Shamnarain  v.  Court  of  Wards 
(1873),  20  W.  B.  0  B.  197. 

7  See  ante,  p.  242, 

8  See  Ramchandra  Panda  v.  Ram 
Krishna  MaJiapatra  (1906),  33  Calc, 
507. 

9  See  post,  pp.  342,  343. 
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separate  acquisitions  can  be  dealt  with  at  the  p\easure  of  the 
acquirer.!  In  default  of  a  will  they  pass  to  tho  heir  of  the 
acquirer,2  who  will,  in  cases  under  the  Mitakshara  law,  if  he  bo 
a  son,  take  thorn  as  coparcenary  property.3 

This  applies  to  Nambudri  Brahmins.* 

As  to  separate  property  of  a  member  of  a  tarwad,  see  Krishnan  Nair  v. 
Damodaran  Nair  (1912),  38  Mad.  48,  distingxiislmig  Govimhm  Nair  v. 
Sankaran  Nait  (1909),  32  Mad.  351,  and  overruling  Ammangav.  Upparforai 
Pa«cr(1911),34Mad.  387. 

As  to  the  power  of  a  father  to  divide  his  self -acquired  property  unequally 
amongst  his  sons,  see  post,  p.  338. 

Property  acquired  in  the  following  ways  is  the  absolute 
property  of  the  acquirer.  Other  members  of  the  family  have 
no  interest  therein.5 

(a)  Property  acquired  by  an  individual  member  of  the  joint  Separate 
family  by  his  own  exertions,0  or  from  his  separate  capital,  or 
on  his  own  credit,7  without  any  help  from,  or  detriment  to,  the 


acquisitions. 


1  Jugmohandas   Mangaldas  v.   Sir 
Mangaldas  Nathuohoy  (1886),  10  Bom. 
528,  at  pp.  578,  580 ;  Muddun  Qopal 
Tlwkoor  v.  Ram  Buksh  Pandey  (1863), 
6  W.  R.  C.  E.  71 ;  Sital  v.  Madho 
(1877),  1  All.  394 ;  Narottam  Jagjivan 
v.  Narsandas  Harikisandas  (1866),  3 
Bom.  H.  C.  A.  C.  J    6;  Purshotam 
Shama  Shenvi   v.    Vasudev   Krishna 
Shenvi  (1871),  8  Bom.  H.  C.  O.  C. 
196 ;  Bishen  PerJcash   Narain   Singh 
(Raja)  v.  Bawa  Hisser  (1873),  12  B. 
L.  R.  430  ;  20  W.  R.  C.  R.  137  ;  S.  C. 
in  Court  below,  10  W.  R.  C.  R.  287 ; 
Nana  Narain  Rao  v.  Huree  Punth  Bhao 
(1862),  9  M.  I  A.  96 ;  Marsh.  436  ; 
Nagalingam  Pittai  v.    Ramachandra 
Tevar  (1901),  24  Mad.  429 ;  Ramesh- 
war  Prosad  v.  Lachmi  Prosad  Singh 
(1903),  7  0.  W.  N.  688;  Gunnaiyan 
.    v.  Kamakchi  Ayyar  (1902),  26  Mad 
339,  at  p.  353 ;  Subbayya  v.  Surayya 
(1887),   10   Mad.   251  ;    Gangdbai  v. 
Vamanaji  (1864),  2  Bom.  H,  C.  (2nd 
cd.)  301.     See  Hanmantapa  v.  Jtou- 
bai   (1900),  24   Bom.   547;  2  Bom. 
L.  R.  478. 

2  Katama  Natchiar  v.  The  Rajah  of 
Shivagunga  (1863),  9  M.  I.  A.  543,  at 
p.  613 ;  9  W.  R.  P.  C.  31,  at  p.  39  ; 
Balwant  Singh  (Rao)  v,  Kishori  (Rani) 
(1898),  25  I.  A.  54  j  20  All.  267  j  2 


0.  W.  N.  273. 

3  Chatturbhooj  Meghji  v.  Dharamsi 
Naranji  (1884),  9  Bom.  438,  at  p. 
450 ;   Ram  Narain  S^'ngh  (Rajah)  v. 
Pertum  Singh  (1873),   11  B.   L.   R. 
397,  at  p.  404;  20  W.  R.  C.  R.  189, 
at  p,  191.    Ante,  pp.  241,  242. 

4  Vishnu   Nanibudti  v.   Akfaxmma 
(1910),  34  Mad.  496 

5  BeoYamunabaiv  Mam<bai(l$Q§), 
23   Bom.   60S,  at  p.    611 ;    1   Bom. 
L.  R.  95.    As  to  the  Bengal  school, 
see  ante,  p.  224. 

6  Tottempudi      Venkataratnam     v. 
Tottempudi    Seshamma     (1903),     27 
Mad.  228 ;  Soniasundara  Mudaliar  v. 
Ganga  Bissen  JSom  (1904),  28  Mad. 
386  (income  derived  from  Government 
service).    This    would    not    include 
exertions    as    manager,    Shea    Dyal 
Tewaree  v.  Judoonath  Fewaree  (18C8), 
9  W.  R.  C.  R.  61,  at  p.  64.    As  to 
earnings  by  a  prostitute,  see  Chatidm* 
reka  v.  Secretary  of  State  (1890),  U 
Mad.    163 ;    Boologam   v.    Swoniam 
(1881),  4  Mad.  330. 

7  Nursingh  Dass  (Rai)  v.  Narain 
Doss  (Rai)  (1871),  3  N.  W.  P  H  C. 
217,  at  p.  235.  As  to  a  policy  of 
insurance,  see  Rajamma  v.  Itamdkri- 
(1905),  29  Mad.  121. 
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coparcenary  property,1  although  he  may  have  been  maintained 
out  of  the  proceeds  of  the  family  property,2 

Property  may  be  acquired  by  members  of  a  joint  family  acting  as  partners 
\rithout  aid  from  the  family  property.3 

(6)  Property  acquired  as  "gains  of  science/'4  i.e.  by  the 
practice  of  a  (learned)  profession  or  occupation,  where  the 
property  of  the  family  has  not  been  used  for  acquiring  such 
property,  or  in  the  special  education,  which  was  necessary  for 
the  purpose  of  practising  such  profession.5 

A  mere  general  education  or  maintenance,  even  during  the  time  of 
the  acquisition,6  at  the  expense  of  the  family,  would  not,  apparently, 
make  the  profits  of  the  profession  coparcenary  property,7  but  a  special 
education  for  the  particular  profession  would  stand  upon  a  different 
footing. 

The  "gains  of  science"  enumerated  in  the  "Dayabhaya"  (chap.  vi? 
s.  2,  paras.  2-12,  are  as  follows : — 

1.  Prize  for  the  solution  of  a  difficulty. 

2.  Fee  for  instructing  a  pupil. 


1  Tottcmpudi     Venlatarattutm     v. 
Tottcmpudi    Se&lamma     (1903),     27 
Mad.  228 ;  Sodbims  Lai  v.  Hurbuns 
Lai  (1805),  1  Ben.  Sel.  R.  91  (new 
ed.   121) ;  Purtab  Bahaudur  Sing  v. 
Til'iiJcdharee  Sing  (1807),  1  Ben.  Sol 
B.  179  (new  ed.  236);   Koul  Nath 
8ingh  v.  Jagrup  Singh  (1830),  5  Ben. 
Sel.  R.  12  (new  ed.  14). 

2  See  Chdbildas  Lallubhai  v.  Raindas 
C'hdbildas  (1909),  11  Bom.  L,  R.  606. 

3  SQQJoharmalLadhooramv.Chetram 
Harising   (1914),  39  Bom.    715;   17 
Bom.  L.  R.  293.    See  ante,  p.  239. 

*  "Manu,"   chap.   ix.   para.   206; 
"Narada  Smriti,"  chap.  ix.  para.  6. 
The  word  which  was  translated  by 
Colebrookc  as  "gains  of  science"  is 
said  to  ]be  literally  "  learning  money," 
and  to  have  meant  money  acquired 
by  the  teaching  of  the  Vedas,  K. 
K.    Bhattacharya's    "Joint    Hindu 
Family,"  pp.  661-667. 

6  See  cases  in  note  6  below. 

*  Stooge's  "  Hindu  Law,"  i.  214, 
215;  "Dayabhaga,"  chap.  vi.  s.  1, 
paras,  44r-50     See  Duruasula  Gangad- 
harudu    v.    Durvasufa    Narasammah 
( 1872),  7  Mad,  H.  C.  47,  at  p.  49 ;  Cha- 
lakonda  Alasani  v.  Qhcdakonda  JRatna- 
chalam  (1864),  2  Mad,  H.  C.  56,  at 


p.  76 ;  Chellaperoomall  v.  Vermperoo- 
mall,  4  Mad.  Jur.  54,  240,  referred  to 
in  Mayne's  "  Hindu  Law,"  8th  ed.,  p. 
361. 

7  Durga  Dat  Joshi  v.  Ganesh  Dat 
Joshi  (1910),  32  All.  305  (earnings  as 
astrologer) ;  Laksman  Mayaram  v. 
Jamnabai  (1882),  6  Bom.  225  (earn- 
ings in  Government  employment) ; 
Krishnaji  Mahadev  Mahajan  v.  Moro 
Mahadev  Mahajan  (1890),  15  Bom. 
32  (earning  as  KarJcun  [agent  in 
financial  or  revenue  collections]) ; 
Dhunookdharee  Lall  v.  Gunput  Loll 
(1868),  11  B.  L.  R.  201  note;  10 
W.  R.  C.  R.  122;  Valloo  CMty 
(Pauliem)  v.  Sooryah  OJietty  (Pauliem) 
(1877),  4  I.  A.  109,  at  pp.  117,  118  ; 
1  Mad.  252,  at  pp.  261, 262  ;  Lachmin 
Kuar  v.  Debi  Prasad  (1897),  20  AIL 
435  (a  case  of  money  earned  as  a 
commissariat  officer) ;  Boologam  v. 
Swornam  (1881),  4  Mad.  330  (whore 
it  was  attempted  to  treat  the  earnings 
of  a  dancing-girl  as  joint  property) ; 
Manchha  (Bai)  v.  Narotam  Las, 
(1868),  6  Bom.  H.  C.  A.  C.  1  (earnings 
as  vakil) ;  see  Durvamda  Gangadharadu 
v.  Durvasula  Narasammah  (1872),  7 
Mad.  H.  C.  47 ;  Avayambal  v.  Kama- 
lambal,  19  M.  L.  J.  65, 
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3.  Fee  for  officiating  at  religious  rites. 

4.  Solving  a  question  relating  to  science. 

5.  Deciding  a  litigated  question. 

6.  Reward  for  the  display  of  science* 

7.  Prize  gained  in  a  disputation, 

8.  Prize  for  reading. 

9.  Gain  of  a  skilled  artist. 

10.  Stake  won  by  skill  in  play. 

(c)  Gifts  on  marriage l  or  on  other  occasions,2  and  bequests,  Gifts  and 

bequests. 

The  payment  of  the  marriage  expenses  out  of  coparcenary  property 
does  not  render  the  marriage  gifts  joint  property.3 

As  to  babuana  grants  of  ancestral  property,  see  post,  p.  268. 

As  to  gifts  and  bequests  to  a  son  in  cases  governed  by  the  Mitakshara 
school  of  law,  see  ante,  p.  244. 

As  to  gifts  and  bequests  to  the  joint  family,  see  ante,  p.  240, 

(d)  Grants  of  property  made  by  Government,4  whether  to  Grants  by 

a  stranger  or  to  a  kinsman  of  a  former  owner  of  the  land,  unless    (nerameix  • 
it  appears  from  the  grant  that  it  was  to  enure  for  the  benefit 
of  the  family,5  or  where  the  grantee  has  constituted  himself  a 


1  Adhar  Chandra  Chatterjee  v. 
Nobin  Chandra  Chatterjee  (1907),  12 
C.  W.  N.  103 ;  Beharee  LaU  Roy  v. 
Lall  Chunder  Roy  (1876),  25  W.  B. 
C.  B.  307. 

8  See  "Mitakshara,"  chap.  i.  s  4, 
para.  2.  "  Maim  "  (chap.  ix.  para. 
206)  includes  gifts  presented  as  a 
mark  of  respect  to  a  guest ;  "  Narada" 
(chap.  xiu.  paras.  6,  7)  includes  gifts 
by  father  and  mother.  KrmJtnaswfwti 
Naidn  v.  Seethalakshmi  Ammal  (1915), 
39  Mad.  1029  (gift  for  maintenance). 

3  Sheo    Gobind    v.    Sham    Narain, 
Singh  (1875),  7  N.  W.  P.  75. 

4  Katama    Natchiar   v.    Rajah    of 
Shivagunga  (1863),  9  M.  I    A.  543, 
at  p.  610 ;  2  W.  B.  P.  C.  31,  at  p. 
38;   Beer   Pertab   Sahee   (Baboo)    v. 
Rajender  Pertab  Sahee   (Maharajah) 
(1867),  12  M.  I  A.  1,  afe  p.  34 ;  9 
W.  B.  P.  C.  15,  at  p.  21.    See  Raja 
Jee  Bahadur  Garu  (Raja)  v.  Partha- 
saradhi  Appa  Row  (1902),  30  I.  A. 
14 ;  26  Mad.  202 ;  8  G.  W.  N.  105. 
See  Sookraj  Koowar  (Mussumat  Thu« 
krain)  v.  Government  (1871),  14  M  I. 
A.  112 ;   HurpursJtad  v.    Sheo  Dyal 
(1876),  3  I.  A.  259 ;  26  W.  B.  C.  B. 
$5;    Brij   Indar   Bahadur   Singh  v. 


JanU  Koer  (Ranee)  (1877),  5  I  A. 
1 ;  Shere  Bahadur  Singh  (Thakutr)  v. 
Dariao  Kuar  (Thakurain)  (1877),  3 
Calc.  645.  See  Jaganatha  v.  Rama- 
bhadra  (1888),  H  Mad.  380 ;  Ram 
Nundun  Singh  v.  Janki  Koer  (Ma- 
Jiarani)  (1902),  29  I.  A.  178,  at 
p.  193;  29  Calc.  828,  at  p.  851; 
7  G.  W.  N.  57,  at  p.  72  ;  4  Bom.  L,  R. 
604.  As  to  a  sale  by  Government  of 
property  which  had  been  claimed  as  an 
escheat,  see  Italian  v.  Purushothama 
(1889),  12  Mad.  287.  As  to  the 
enfranchisement  of  an  inam,  see  Gun- 
iwiyan  v.  Kamakchi  Ayyar  (1902), 
26  Mad.  339,  and  cases  there  cited ; 
Subbaraya  Mudah  v.  Kamu  Chetti 
(1899),  23  Mad.  47. 

5  Hurpurshad  v.  Sheo  Dyal  (1876), 
3  I  A.  259;  26  W.  B.  0.  B.  55; 
Govind  Rao  (Sn  MaTtant)  v.  Sita 
Ram  Kesho  (1898),  25  I.  A.  195 ;  21 
All.  53 ;  2  0.  W.  N.  681.  As  where 
the  grant  merely  operated  as  an 
ascertainment  of  the  claim  for 
revenue,  and  a  release  of  the  re- 
versionary right  of  the  Crown,  2VTa- 
rayana  v.  Chengalamma  (1886),  10 
Mad.  1.  See  Radhabai  v  Nanarav 
(1879),  3  Bom.  151. 
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trustee  for  the  family, l  or  where  there  has  been  a  family  arrange- 
ment,2 or  apparently  where  a  family  custom  has  treated  them 
as  joint.3 

The  quality  of  the  estate  in  regard  to  its  descendibility  would  not, 
primd  facie,  be  altered  by  the  regrant.4 

It  was  held  in  Baijnath  Prasad  Singh  v.  Tej  Bali  Singh  (1916),  38  All. 
590,  that  where  an  impartible  estate  is  lost  to  a  certain  family  and  on  the 
representation  of  a  member  of  that  family  the  Government  makes  a  grant 
in  his  favour  without  any  special  term  or  condition,  the  property  is  joint 
family  property  in  the  hands  of  the  member  of  the  family  to  whom  the  grant 
is  made. 

.  W  Coparcenary  property  which  had  been  lost  to  the  family,5 
otherwise  than  by  voluntary  and  valid  alienation,6  but  recovered 
by  an  individual  member  without  the  aid  of  the  family  property  7 
from  a  stranger  holding  adversely  to  the  family.8 

There  must  have  been  an  express  or  implied  abandonment 
of  their  rights  by  the  coparceners,  and  the  coparceners  must 
have  been  in  a  position  to  sue.9 

Where  the  property  recovered  under  these  conditions  con- 
sists of  land,10  the  recoverer,  except  perhaps  he  be  the  father, 

1  See    Hardeo    Bux    (Thakoor)    v.     (1909),  34  Bom.  106;  11  Bom.  L.  B. 
Jawahir  Singh   (Thakoor}   (1877),    4      1122. 

I.  A.  178  ;  3  Calc.  522  ;  6  I.  A   161 ;  »  "  Yajnavalkya,"  bk.    ii.  v.  119  ; 

Sookraj  Koowar  (Mussumai  Thukrain)  "  Mitakshara,"  chap.  i.  s.  5,  para.  11 ; 

v.  government  (1871),   14  M.  I.  A.  «  Manu,"  chap.  be.  para.  209 ;  Bolakee 

112;  Shere  Bahadur  Singh  (Thakur)  Sahoo  v.  Court  of  Wards  (1870),  14 

v.  Dariao  Kuar  (Thakurain)  (1877),  W.  B.  C.  B.  34;  Naraganti  Acham- 

3  Calc.  645;  Ramanund  Koer  (Tha~  magaru  v.   Venkatachalapati  Nayani- 

kurain)  v.  Raghunath  Koer  (Thaku*  mm  (1881),  4  Mad.  250,  at  p.  259. 

rain)  (1881),   0  I.    A.   41 ;    8    Calc.  •  Naraganti  Achammtgaru  v.  Fen- 

769  katachalapati   Nayanivaru    (1881),    4 

2  See    Kedar    Nath  (Maharaj)    v.  Mad.  250,  at  p.  259. 

Ratan  Singh  (ThaJcur)  (1910),  37  L  A.  «  find. ;  Visalatchi  Amnwl  v.  Anna- 

161 ;  32  AH.  415;  14  C.  W.  N.  985;  samy  Sastry  (1870),  5  Mad.   H.   C. 

12  Bom.  L.  B.  656.  150 ;  Jugmokandas  Mangaldas  v.  Sir 

3  See  Madharav  Manohar  v.   At-  Mangaldas  Nathubttoy  (1886),  10  Bom. 
maram  Keshav  (1890),  15  Bom.  519.  528,  at  p.  551 ;  Shamnarain  Singh  v. 

*  See    Venkata    Narasimha    Appa  Rughooburdyal  (1877),   3   Calc.    508, 

How  (Sri  Rajah)  v.  Rangayya  Appa  at  p.  511 ;  1  C.  L.  B.  343,  at  pp. 

Row  (Sri  Rajah)  (1905),  29  Mad.  437.  345,  346.    See  also  Bissessur  Chucker- 

6  This  does  not  apply  to  a  case  lutty  v.  Seetul  Chunder  Chuckerbutty 

where  the  property  was  held  by  a  (1808),   9   W.    B.   C.   B.    69;   S.  C. 

person  claiming  to  be  a  member  of  the  (1867),  8  W.  B.  C.  B.  13. 

family, Bteseswr  Chuckerlutty  v.  Seetul  "  K.  K.  Bhattacharya  ("  Law  Be^ 

Chunder  Qhwskerlutty  (1868),  9  W.  B.  lating  to  the  Joint  Hindu  Family," 

C.  B.  60;  g.  C.  8  W.  B.  C.  B.  13.  p.  661)  considers  that  this  distinction 

8  Baj&M   v,    Trivr&ak   Vishvamth  only  applies  to  arable  land. 
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is  not  entitled  to  the  property  absolutely,  but  he  is  entitled  on 
partition  to  take  one-fourth  share  as  a  reward  for  the  recovery, 
and  he  has  to  share  the  remainder  with  his  brethren.1 

Where  the  recoverer  is  the  father,  the  Mitakshara  would 
apparently  give  him  the  whole  of  the  property,2  but  the  autho- 
rities of  the  Bengal  school  make  no  distinction  between  a 
recovery  by  the  father  or  one  by  another  coparcener.3 

The  redemption  of  property  is  not  a  recovery  within  the  meaning  of 
this  rule.4 

The  use  of  family  money  for  the  purpose  of  recovering  such  property 
does  not  necessarily  make  it  joint.5 

(/)  In  a  case  governed  by  the  Mitakshara  school  of  law,  obstructed 
property  inherited  by  obstructed  inheritance  (Sapratibandhajf  entase- 
i.e.  from  some  person  other  than  a  natural  or  adopted  father, 
father's  father,  or  father's  father's  father.7 

Property  inherited  by  a  single  son  from  his  mother  would 
apparently  not  be  coparcenary  property,  but  the  question  is  by 
no  means  clear. 

As  to  property  inherited  by  several  sons,  see  anle>  pp.  238-241. 
As  pointed  out  by  Mr.  J,  C.  Ghose,8  according  to  the  Smritis  it  is 
only  in  property  derived  from  a  paternal  grandfather  that  the  sons  have 

i  "  Mitakshara,"  chap.  i.  s.  4,  para.  (1906),  28  AH.  347. 

3  ;   Colebrooke's  "  Digest,"   vol.   iii.  6  Ante,  p.  241,  note  10. 

p.  365 ;    "  Daya-Krama    Sangraha,"  7  Atar    Singh    v.    Thakar    Singh 

chap.  iv.  s.  2,  para.  9.    See  Nara-  (1908),  25  I  A.  206 ;   35  Calc.  1039  ; 

ganti  Achammagarw  v.  Venlcatachala-  12  G.  W.  N.  1049 ;    10  Bom.  L.  K. 

pati  Nayanivaru  (1881),  4  Mad.  250,  790 ;  Gurumurthi  Reddi  v.  Gurammal 

at    p.    259.    Where    the    property  (1908),  32  Mad.  88 ;   Timannacharya 

is   impartible,   the   recoverer   would  v.  Rdacharya  (1903),  4  Bom.  L.  E. 

apparently  be  entitled  to  a  reward.  457;   Nund  Coomar  Lott  (Baboo}  v. 

Ibid.,  pp.  259,  260.  Razeeoddeen  Hossein   (1872),    10   B. 

8  Chap.  i.  s.  5,  para.  11.  L.  E.  183;    18  W.  E.  C.  E.  477; 

8  "  Dayahhaga,"    chap.   vi.    s,   2,  NaUatambi  Chetti  (Rayadur)  v.  Mu- 

paras.    36-39;    ''Daya-Krama   San-  bunda    Chdti    (Sayadur)    (1868),    3 

graha,"   chap.  iv.  s.  2,  paras.  7,  8  ;  Mad.  H.  C.  455 ;  Saminadka  Pittai  v. 

William  Macnaghten,  vol.  i.  52 ;  vol.  Thangathanni  (1895),   19  Mad.    70 ; 

ii.     157.       In      SolaJcee    Sahoo    v.  Lochun  Singh  v.    Nemdkaree  Singh 

Court  of  Wards  (1870),  14  W.  E.  C.  (1873),  20  W.  E.  C.  E.  170 ;   Pitam 

E.  34,  the  right  of  the  father  to  the  Singh  v.  Ujagar  Singh  (1878),  1  All. 

whole  was  maintained,  but  the  ques-  651 ;  Jawahir  Singh  v.  Guyan  Singh 

tion  as  to  his  being  entitled  only  to  (1868),  3  Agra  H.  C.  78.    See  Ghose's 

an  extra  share  does  not  seem  to  have  "  Hindu  Law,"  2nd  ed.,  pp.  375,  376, 

been  raised.  8  "  Hindu  Law,"  2nd  ed.,  p.  375, 

*  Visalatchi  Ammal  v.  Annasamy  see  "  Mitakshara,"  chap.  i.  s.  4 ;  and 

Sasfry  (1870),  5  Mad.  H.  C.  150.  Karuppai  Nachiar  v.  Sankanarayam 

s  Bachcho  Kuwar  v.  &Iiaram  Das  Chatty  (1903),  27  Mad.  300,  at  p.  307. 
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equal  rights  with  the  father,  but  according  to  Mr.  G'olebrooke,  the  Mitak- 
shara  includes  as  coparcenary  property  everything  obtained  to  the 
detriment  of  the  mother's  estate.1 

In  Karuppai  Nachiar  v,  Sanlcanarayan  Chetty  (1903),  27  Mad.  300, 
the  Madras  High  Court,  and  in  Parson  (Bai)  v.  Somli  (Bai)  (1912),  36  Bom. 
424;  14  Bom.  L,  R.  400,  the  Bombay  High  Court,  held  that  sons  inheriting 
from  a  mother  took  as  tenants  in  common,  but  this  is,  it  is  submitted,  not 
in  accordance  with  the  views  of  the  Judicial  Committee  in  Venlayamma 
Garu  (Raja  CIietiMni)  v.  Venkataramanayamma  (Raja  Chelikani),  29  I.  A. 
156  ;  25  Mad.  678 ;  7  0.  W.  N.  1 ;  4  Bom.  L.  B.  657,  ante,  pp.  238,  239. 

As  to  property  inherited  from  a  maternal  grandfather,  see  ante, 
pp.  241,  242. 

Under  the  Bengal  school,  inherited  property,  from  whomso- 
ever it  be  inherited,  is  the  separate  property  of  a  male  heir. 

(g)  Accretions  to  separate  property  of  any  kind  and  savings 
therefrom,  and  property  purchased  with  the  income  thereof,  or 
from  the  proceeds  thereof.2 

A  member  of  a  joint  family  claiming  property  as  separate 
must  show  of  what  the  separate  property  consists,3  and  that  it 
was  his  separate  acquisition.4 

As  to  the  presumption  with  regard  to  the  family  being  joint, 
see  ante,  pp.  220-223. 

Property  5  purchased,  either  at  a  private  sale  or  at  a  sale 
in  execution  of  a  decree  of  a  Civil  Court,6  or  held  by  or  in  the 
name  of,  or  settled  with  7  a  coparcener  in  a  family  which  is 
joint  in  estate,8  is,  if  held  in  a  manner  not  inconsistent  with  the 
property  being  joint,  presumed,  apart  from  special  circum- 
stances, to  have  belonged  to  the  coparcenary  at  the  time  of  its 
acquisition.9 


1  See  ante,  ^  243. 

2  See   Booniadi  Lall  (Bukshee)  v. 
Dewlcee       Nundun      Lall    (BuJcshee) 
(1873),  19  W.  B.  C.  B.  223. 

8  Gane  Bhwe  Parab  v.  Kane  Bhive 
(1867),  4  Bom.  H.  C.  A.  C.  J.  169, 

4  Bipro   Prosad   Mytee   v.    Kenae 
Doyee  (1865),  3  W.  B.  C.  B.  165  ;  S.  C. 
on  remand,  5  W.  B.  C.  B.  82. 

5  This  includes  money  due  on  a 
bond,    KdUe    Sunkur    Bhadooree    v. 
Eshan  Ohunder  Bhadooree  (1872),  17 
W.  B.  0.  B.  528. 

6  Hari  Singh  v.  Sher  Sing  (1909), 
31  All  282. 

7  Swo  SSoonduree  Debia  v.  Doorgp 
Doss  Blwtia&haffJM  (1871),  16  W.  B. 
C.  B-  265, 


8  They  may  have  separated  in  food 
or  worship,  ante,  p.  221. 

9  DJiurm  Das  Pandey  v    SJiama- 
soondn  Dibiah  (1843),  3  M.  I.  A.  229, 
at  p.  240 ;  6  W  B.  P.  C.  43,  at  p.  44  ; 
Prankishen  Paul  Chowdhry  v.    Mo- 
thooramohun  Paul  Chowdhry  (1865), 
10  M.  I.  A.  403 ;  5  W.  B.  P.  0.  11  ; 
Bissessur  Lall  Sahoo  v.  Luchmesswr 
SiTigh   (Maharajah)    (1879),    6  L  A. 
233,  at  p.  236  j  5  0.  L.  B.  477,  at  p. 
479 ;   Cheetha  (Muswmat)  v.  Mihe&n 
Lai  (Baboo)  (1867),  11  M.  J.  A.  369 ; 
LwKiman    Mow    Sadasow    v.    Millar 
Row  Bajee  (1831),  2  Knapp.  60;   5 
W.   B.  P,   C.   67  j    Parbati  Dasi  v. 
Baifaintba  Nath  JDe    (Haja)    (1913), 
J§  0.  W,  N,  428 ;  16  3pm.  L,  B.  101s 
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There  is  no  similar  presumption  in  the  ease  of  property  purchased  by  Dependent 
or  in  the  name  of  dependent  members  of  the  family,  who  have  no  vested  membera* 
interest  in  the  joint  family,  as,  for  instance,  a  son-in-law  living  in  the 
house,1  a  wife,2  under  the  Bengal  school  of  law  a  son  when  the  father  is 
alive,3  or  a  female  member  of  the  family ; 4  but  whore  the  property  had 
been  purchased  by  the  managing  members  in  such  name  the  presumption 
might  arise.5 

"  In  the  case  of  an  ordinary  Hindu  family  who  are  living 
together,  or  have  their  entire  property  in  common,  the  presump- 
tion is  that  all  that  any  one  member  of  the  family  is  found  in 
possession  of  belongs  to  the  common  stock.  That  is  the  ordinary 
presumption,  and  the  onus  of  establishing  the  contrary  is  thrown 
on  the  member  of  the  family  who  disputes  it."  6 

"  The  fact  of  the  Hindu  family  is  enough  to  put  the  purchaser  upon 


Kanhia  Lai  v.  Debi  Das  (1899),  22 
All.  141 ;  Yanumula  Venkayama 
(Stree  Rajah)  v.  Yanumula,  Boochia, 
Vankondora  (Strec  Rajah)  (1870), 
13  M.  I.  A.  333;  13  W.  R.  P.  C. 
4 ;  Bodh  Sing  Doodhooria  v.  Gunesli 
Chunder  Sen  (1873),  12  B.  L.  R. 
317,  at  p,  327;  19  W.  R.  C.  R. 
356,  at  p.  357 ;  Prannath  Ohowdhry  v. 
Kashinath  Roy  Chowdhry,  W.  R.  1864, 
C.  R.169 ;  Ramphul  Singh  v.  Degnarain 
Singh  (1881),  8  Gale.  517 ;  10  C.  L. 
R.  489 ;  Jugodumba  Debia  v.  Rohince 
Dcibia  (1875),  23  W.  R.  C  R,  422 ; 
Heera  Lall  Roy  v.Bidyadhur  Roy  ( 1 874) , 
21  W  R.  C.  R.  343  ;  Cassumhhoy  Ah- 
medbhoy  v.AhmedbhoyHubibhoy  (188*7), 
12  Bom.  280,  at  p.  309 ;  Annundo 
Mohun  Roy  v.  Lamb  (1862),  Marsh, 
169;  1  Hay,  374;  Hait  Singh  v. 
Dabee  Singh  (1870),  2  N.  W.  P.  308 ; 
Nursingh  Dass  (Rat)  v,  Narain  Dass 
(Kai)  (1871),  3  N.  W.  P.  217;  S.  C 
on  appeal  (1876),  26  W.  R.  C.  R.  17 ; 
Gopeehnst  Gfo&ain  v.  GwngapersoMd 
Gosam  (1854),  6  M.  I.  A.  53  ;  Subbayya 
v.  Surayya  (1887),  10  Mad,  251; 
Subbayya  v.  CheUamma  (1886),  9  Mad. 
477  (where  waste  lands  were  brought 
under  cultivation) ;  Gopee  LaU  v. 
Bhugwan  Doss  (Mohunt)  (1869),  12 
W.  R.  0.  R.  7  ;  Narayan  Deshpande  v. 
Anaji  Deshpande  (1880),  5  Bom.  130 ; 
Nilmoney  BJwoya  v.  Gunga  Narain 
Shahur  Roy  (1864),  1  W.  R.  C.  R. 
334.  See  JBalaram  Bhaslcarji  v. 
Bhaskarji  (1898),  22 


v.  Gunga  Jttonee  Dcbee  (1S71),  16 
W.  R.  C.  R.  291 ;  Dccla  Singh  v. 
Toofanee  Singh  (1864),  1  W  R.  C.  R. 
306;  Beharce  Lai  (Lalla)  v.  Modho 
Pershad  (Lalla)  (1866),  6  W.  R  C  R. 
69. 

1  Dossee    Monee    Dossee    v.    Ram 
Chand  Mohur  (1867),  7  W.  R.  Cl  R. 
249. 

2  Ghowdrani  v.  Tariny  JKanth  Lahiri 
Ghowdry  (1882),  8   Calc.    545.    This 
decision  was  reversed  on  the  facts, 
Dhamni  Kani  Lahiri  v.  Kristokumart 
ChowdJirani  (1886),  13  I.  A.  70;    13 
Calc.     181.     See     Bindoo     Bashince 
Dcbcc  v    Pearcc.  Mohim  Bosc  (I860), 
6  W.  R  0.  R.  312. 

3  Sarada  Prosad  May  v.  Mahananda 
Hay  (1904),  31  Calc.  448. 

4  Narayana  v.   Krttihna  (1884),   8 
Map.  214. 

5  See     Chand    Hurree    Maitee  v. 
Norendro  Narain  Hoy  (Rajah}  (1873), 
19  W.  R,  C.  R.  231.    The  purchase 
was  made  'by  ike  managing  member 
in  the  name  of  tho  family  priest. 

8  Bannoo  v.  Ka&hee  Ham  (1877),  3 
Calc.  315,  at  p.  317;  Sudanund 
Mohapattur  v.  Soorjo  Monee  Dayce. 
(1869),  11  W.  R.  C  R.  436.  This 
presumption  applies  also  to  the  case 
where  the  property  has  passed  by 
sale  into  the  hands  of  third  parties 
and  has  been  redeemed  by  private 
purchase  by  a  coparcener;  Gooroo 
Pershad  Moy  v.  Debee  Pershad  Tewaree 
(1866),  6  W.  R,  C.  R,  5& 
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inquiry,  and  i!  he  deals  with  a  single  member  without  obtaining  proof  that 
the  property  is  separate  property  he  does  so  at  his  own  risk."  * 
Proof  of  There  has  been  some  conflict  as  to  whether  it  is  necessary  for  the 

nucleus.  j>en>ou  claiming  the  property  as  joint  to  prove  that  there  was  a  nucleus 

of  family  property  from  which  the  property  in  question  might  have  been 
acquired,  or  whether  mere  proof  that  the  acquirer  was  at  the  time  of  the 
acquisition  a  member  of  a  Hindu  family  is  not  sufficient.2  Mr.  Mayne  3 
weks  to  reconcile  these  decisions  by  pointing  out  how  the  burden  of  proof 
\  aries  in  accordance  with  the  nature  of  the  claim  to  separate  property. 

In  a  recent  case  the  Allahabad  High  Court  *  has  laid  down  that  in  Mitak- 
fchara  cases  proof  of  nucleus  is  necessary,  but  that  none  is  necessary  in 
cafics.  governed  by  the  Dayabhaga.  The  judges  relied  on  the  decision 
m  NfH«r/rt  Prowd  Rag  v.  Mahamutla  Ray  (1004),  31  Calc.  448,  but  in  that 
case,  which  was  governed  by  the  Bengal  school,  the  property  was  acquired 
during  the  lifetime  of  the  father,  and  therefore  there  was  no  presumption 
that  the  property  was  joint.5 

It  is  obvious  that  there  may  be  joint  property  without  a  pre-existing 
nucleus.6 

It  is  difficult,  if  not  impossible,  to  lay  down  a  rule  which  will  suit  the 
circumstances  of  each  case,  but  every  weight  must  be  given  to  the  practice 
of  sharing  property  In  common  as  members  of  a  joint  family  which 
prevails  among  Hindus.  It  rarely  happens  that  a  case  depends  upon  the 
inerejtiecessily  to  prove  the  existence  of  a  nucleus  ol  family  property. 

When  it  is  proved  that  there  was  family  property,  the  fruits  of  which 
were  capable  of  providing  for  the  acquisition  of  the  property  in  question, 

*  XMtosooHdery  Dossce  v.  SaJthaU  Dhur  (1868),  11  B.  L.  R.  194,  note; 

VowSirkar  (1804),  1  W.  R.  C.  R.  38.  10  W.  R.  C.  R.  333 ;  JKadhika  Prasad 

^      The  following  cases  assert  that  it  Dty  v.  Dharma  Dasi  Deli  (Mussumat) 

is  unnecessary  to  prove  a  nucleus:  (1860),  3  B.  L    R    4i    C    124-    II 

TffrwA  Ckundcr  Poddar  v.  Jodeshur  W.  R.  C.  R.  400.    See  Fran   Kristo 

rhvvtcr  boondoo  (1873),  11  B.  L.  R.  Mojoomdar    v.    Bhagurute    Gfoovtia 

103;   19  W.  R.  C.  R.   178;   Gdbind  (Srmnutty)  (1873),  20  W   R    C    R 

Chutidcr  Mookerjee   v.   Doorg*&r**d  158;    Chvndro  Tara  Ma  v.'  jfefa* 

£*6oo  (1874),  14  B.  L.  R.  337;   22  Ali  (I860),   11   W.  R.   C.  R.    305; 

W.  B.  C.  R.  248;    lAiurAee  Mohiin  ffurish  Chundcr  Mockeries  v,  Moktoda 

Ptil    Ctovdhry    v.    Autkil    Ckunder  Mia  (1872),  17  W.  R.  C.  R.  564- 

&«€rjte>(187tf),2fi\V.R.C.R.fiaS;  Svdanund     Mohapattur     v,      Bnfr 

!  rdaratti  v.  Zarayana  (1S77),  2  Mad.  Mome  Da^e  (1869),  11  W.  R.  C  R 

10 ;  Tarn  Ckurn  Mookerjee  v.  Joyna-  436,  at  p.  438. 

rain  Mrjee  (1867),  8  W.  R.  C  R.  •  ••  Hindu  Law, '  8th  ed.,  pp.  373, 

226.    In  the  following  cases  a  different  374. 

view  was  entertained :  Dwrtapnuad  *  Gorind  Chandra  Das  v.   HadJia 

y .Jammdas  (1910)    13  Bom.  L.  R.  Arnto  Da*  (1909),  31  All  477.    See 

I    ?    *M™ath  Ma^  v-  Ajoodhia  also  Ham  Kitten  Das  v.  Tu*da  Mai 

PersadSookul(lS73),  12  B.  L.  R.  33H  ;  (1911),  33  All.  677. 

20  W.  R.  C.  R.  65 ;   Denonath  Shaw  «  Ante,  pp.  218,  219. 

B  L  T^Qm"\^^(18;3)vi2    6See  *»*»*"  *»**>»*  ^ 

t         J       *      m°  Ohunder  &**"     Oangabai  (1908),  32  Bom    479-    10 
mofar  v.  AwftooMtt  Zurmokar  (1873),     Bom.  L.  R.  184 ;  LaM^  Naranda*  v. 

n  *   n°te;     ffurM     Motibai  ^I908)»  10  Boia-  ^  K.  175; 

Dem    v.    Gouree    Pershad     Saridas  latji  v.  Xarotham  (1911)  U 

R*  237;  anle,  pp  238  efl! 
^ 
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it  is  clear  that  tho  burden  is  upon  the  person  \rho  alleges  that  tho  property 
was  a  separate  acquisition.1 

The  absence  of  a  nucleus  may  be  a  factor  of  considerable  importance 
for  the  purpose  of  determining  a  question  as  to  whether  property  was  a 
separate  acquisition,2 

The  fact  that  the  property  had  increased  during  a  long  period  to  a 
considerable  value  from  a  small  nucleus  of  family  property  is  not  sufficient 
to  rebut  the  presumption  that  it  was  all  family  property.3 

The  doctrine  of  nucleus  has  no  application  to 


The  purchase  of  property  in  the  name  of  one  coparcener,  or 
the  use  of  his  name  in  documents  relating  to  the  property,5 
the  carrying  on  of  law  suits  by  him  alone,6  or  an  entry  of  his 
name  in  revenue  records,?  does  not  by  itself  show  that  tho 
acquisition  was  separate,  or  that  there  had  been  a  separation, 
particularly  where  that  member  is  tho  managing  member  of 
the  family  ;  8  but  where  a  purchaser  from  such  member  has  been 
misled,  the  family  may,  in  some  cases,  be  estopped  from  claiming 
the  property  as  joint,9  and  in  conjunction  with  other  evidence 
of  separation,  or  of  separate  acquisition,  such  evidence  may  be 
of  importance.10 

The  presumption  may  be  rebutted  by  showing  that  the  Rebuttal  of 

_  *  _  presumption. 


1  Lai  Bahadur  v.  Kankaia  Lai 
(1907),  34  I.  A.  65;  29  All.  244; 
11  a  W.  N.  417 ;  9  Bom.  L.  R.  597  ; 
Anandrao  Gunputrcto  v.  Vasantrao 
Madhavrao  (1907),  34  Mad.  262,  note  ; 
11  0.  W.  W.  N.  478  ;  9  Bom  L.  R.  595. 
See  Tara  Churn  Mookerjee  v.  Joy- 
narain  Mookerjce  (1867),  8  W.  B. 
C.  B.  226. 

*  Ehagubai  v.  Tukaram  (1905),  7 
Bom.  L.  B.  169. 

3  Tottempudi  Venkatarainam  v.  Tot- 
tempudiSeshamma  (1903),  27  Mad.  228. 

4  Jan    Mahomed    v.   Datu   Jaffar 
(1913),  38  Bom.  449;  15  Bom.  L.  B 
1044. 

5  Ante,  p.  254.    Dhurm  Das  Pandey 
v.  Shama  Soondri  Dibiah  (1843),  3 
M.  L  A.  229,  at  p.  240  ;  6  W.  B.  P.  C. 
43,  at  p.  44  ;  Parboil  Dasi  v.  Baikuntha 
Nath  De  (Maja)  (1913),  18  C.  W.  N. 
428 ;    16  Bom.  L.  B.  101 ;  Janokee 
Dassee  v.  Kisto  Komul  Stiigh  (1862), 
Marsh.  1 ;    Deela  Singh  v.  Toofanee 
Singh  (1864),  1  W.  B.   0.  B.  306; 
Beharee  Lai  (Lalfa)  v.  Modho  Pershad 
(LaUa)  (1866),  6  W.  B.  G.  B.  69; 
Runjed  Singh  v.  Madud  Ali  (1868), 

H.L. 


3  Agra,  222  ;  Shibo&oondery  Dossee  v. 
EakJiall  Doss  Sirkar  (1864),  1  W.  B. 
C.  B.  38 ;  Mun  Mokinee  Dabee  v. 
Soodamonee  Dabee  (1865),  3  W.  R.  C. 

B.  31.    See  Umrittnath  Chowdhry  v. 
Goureenath  Chowdhry  (1870),  13  M.  I. 
A.  542  ;  6  B.  L.  B.  232  ;  15  W.  R.  P. 

C.  10  ;   Vedavalli  v.  Narayana  (1877), 
2  Mad.  19 ;  Kundan  Lai  v.  Shankar 
Lai  (1913),  35  All.  564. 

6  Deela  Singh  v.   Toofanee  Singh 
(1865),  1  W.  B.  C.  B.  306. 

7  Jus&xmdah  v.  Ajodhia   Pershad 
(1867),  2  Ind.  Jur.  N.  &  261.    See 
Reioa  Prasad  Sukal  v.  Deo  Dutt  Mam 
Subal  (1899),  27  I.  A.  39;    2  Calc. 
515;  40.  W.N.  582. 

8  Kishen  Komul  Singh  v.  Janokee 
Dossee  (1862),  W.  B.  Sp.  No.  3 ;    1 
Ind.  Jur.  O.  S.  23. 

9  See    Gour    Ghunder    Bisivas    v. 
Greesh    Chunder    Bimtm    (1867),    7 
W.  B.  C.  R.  120,  at  p.  122. 

10  See  JBhofanaih  Mahta  v.  Ajoodhia 
Persad  Soofatl   (1873),  12  B.  L.  B. 
336;  20  W.  B.  C.  B.  65;  Peary  Loll 
v.  Bhawoot  Koer  (1862),  W.  B.  Sp. 
No.  18. 
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Originally  a 

separate 

acquisition* 


Possession  of 
property. 


property  has  been  self-acquired  from  separate  funds,  without 
the  aid  of  the  coparcenary  property,  and  that  the  property  is 
held  separately,1  or  by  proof  of  separation  before  the  acquisi- 
tion, or  by  proof  that  at  the  time  of  acquisition  there  was  no 
family  property  out  of  which  it  could  have  been  acquired,2  or 
by  proof  of  separation  after  the  purchase,  and  exclusive  possess- 
sion  of  the  property  thereafter,3  or  by  proof  of  the  assent  of 
coparceners  to  the  property  being  treated  as  separate.4 

Evidence  as  to  the  source  of  the  purchase- money  is  generally  the  most 
satisfactory  mode  of  proof,  but  It  is  not  indispensable.6 

Where  it  is  admitted  or  proved  that  property  in  dispute  was 
not  originally  coparcenary  property,6  or  was  not  acquired  by  use 
of  coparcenary  funds,7  or  that  a  partition  has  already  taken 
place,8  the  burden  lies  upon  the  person  alleging  the  property  to 
be  joint. 

Where  property  was  in  its  origin  a  separate  acquisition  of 
an  individual  member  of  the  family,  the  burden  of  proving 
that  it  has  become  joint  property,  i.e.  that  its  character  has 
been  changed  by  treatment,9  is  on  the  person  making  the 
assertion,10 

There  is  no  presumption  that  a  family  possesses  any  particular 
property,1!  or  any  property  at  all.12  A  person  who  claims  a 


8  3am  Ghulam  Singh  v.  Ram 
Behari  Singh  (1895),  18  AIL  90; 
Narayan  Babaji  v.  Nana  Manohar 
(1870),  7  Bom.  H.  C.  A.  C.  J.  153,  at 
pp.  17H,  177;  Ram  Gobind  Koontf,  v. 
Hos&ein  Ah'  (Moulvie  Syud)  (1867),  7 
W.  R.  0  R.  90 ;  Vinayak  Narsinvh 
v.  Datto  Gonnd  (1900),  25  Bom.  367 ; 
Prem  Chund  Dan  v.  fianmba  Debia 
(1871),  lo  W.  R.  C.  R.  238 

8  Ante,  p.  245. 

10  See  Venkataramanayamma  (2aru 
(Sri  JRaja   Chelikani]  v.  Appa   Rau 
Bahadur  Guru  (1897),  20  Mad.  207,  at 
p.  220.    This  decision  was  set  aside  on 
appeal  (1902),  29  I.  A.  156 ;  25  Mad. 
(578;  70.  W.  N  1,  but  this  dictum  as 
to  the  burden  of  proof  was  untouched 
by    the    decision    of    the    Judicial 
Committee. 

11  See  Obfag  Churn  Ghose  v.  Gobind 
Chunder  Dey  (1882),  9  Gale.  237, 

»  Toolseydas  Lvdhu  v.  Premji  Tri* 
wwfat  (1$§3)»  13  Bom,  01,  at  p,  M  { 


Surma  v.  Ooma  Moyee 
Dabee  (1864),  1  W.  R  C.  R.  107. 

2  See  Gungg,  Dhur  Chatterjee  v. 
Soorjo  Nath  Chatterjee  (1871),  15 
W.  R.  C.  E.  446. 

»  Bhdanath  Mahta  v.  Ajoodkia 
Pcrmd  Sookvl  (1873),  12  B.  L.  R. 
336 ;  20  W.  R.  C.  R.  65. 

4  See  KftHtanji  v.  Bczonji,  32  Bom* 
512 ;  10  Bom.  L.  R  75*. 

6  See  Dhurm  Das  Pandey  v.  Shama 
Soondri  Dibiah  (Mussumat)  (1843), 
3  M.  I.  A.  229;  6  W.  R.  P.  C.  43  ; 
DhnnooMharce  Lall  v.  Qunput  Lall 
(1868),  11  B.  L.  R.  201,  note;  10 
W.  R.  C  R.  122  ;  Bhohmth  Mahta  v. 
Ajoodhm  Persad  Sookul  (1873),  12 
B.  L.  R.  336 ;  20  W.  R.  G.  R  85. 

6  See  Atar  Singh  v.  Thakar  Singh 
<19Q8),  35  I.  A.  206;  35  Caje.  1039? 
12  C  W.  N.  1049 ;  10  Bom.  L.  R.  790, 

*  af&yaH  Safoaji  v.  Nana  Manohar 
H.  C.  A,  C.  J.  153,  at 
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share  in  property  as  belonging  to  a  joint  family,  of  \vhich  he  is 
admitted  or  has  been  proved  to  be  a  member,  must  prove  either 
that  the  property  was  held  or  acquired  by  the  members  of  the 
family  as  such,1  or  that  the  person  in  whose  possession  it  is  is 
a  member  of  the  family.2 

He  may,  of  course,  rebut  evidence  of  self-acquisition  by 
evidence  as  to  the  source  of  the  acquisition,  or  by  other  evidence 
tending  to  show  that  the  property  was  joint. 

There  is  in  India  a  considerable  quantity  of  immovable  pro-  impartible 
perty  which,  although  partible  by  nature,  is  by  custom  or  by  property* 
the  terms  of  a  grant  by  the  Government,  impartible,  in  the  sense 
that  it  always  descends  to  a  single  heir,  and  is  not  coparcenary 
property. 

In  Bengal,  Behar,  and  Orissa,3  except  in  the  Jungle  Mehak 
of  Midnapore,  and  other  districts  where  local  customs  4  prevail,5 
impartible  zemindaries  are  not  recognized.  This  rule  does  not 
apply  to  a  principality  (Raj).* 

"  The  nature  of  the  estate  and  the  existence  or  otherwise  of  a  special 
family  custom  are  cjuestions  of  fact  to  be  determined  on  the  evidence 
available  in  each  case,"  7  'The'burden  of  -proof  is  upon  the  person  alleging 
impartiblliiy.8 

RamUshan  Das  v.  Tunda  Mai  (1911),  6  See  Beer  Pertab  Sahe  (Baboo)  v. 

33  All.  677.     See  Nanabhai  Gfanpatmv  ^JGr^r    P&rtab  Sahee   (Maharajah) 

Dhairyawn   v.  Achratbai  (1886),   12*  tal67),  12  M.  I.  A.  1 ;  9  W.  R.  P.  C. 

Bom.  122,  at  p.  131.  -    .  Gunesh  Dutt  Singh  (Baboo}  v. 

1  See  Balaram  Bhaskaryi  v.  Ram-  MohesTiur  Singh  (Maharaja)    (1855), 

chandra  Bhaslcarji   (1898),   22   Bom.  6  M.  I  A.  164. 

922,  at  p.  931 ;  Obhoy  Churn  Ohose  v.  7  Venkata  Narasimlia  Appa    Row 

Gobind  Chunder  Dey  (1882),  9  Oalc.  (Sri  Raja}  v.  Parthasarathy  (Sri  Raja) 

237.  (1913),  41 1  A.  51,  at  p.  61 ;  37  Mad. 

a  Oases,  ante,  p.  255,  note  6,  and  199,  at  p.  210 ;    17  0.  W    K  1221, 

p.  257,  note  5.    A  different  view  was  at    p.    1224 ;    15  Bom.  L.   R.   1010, 

entertained  in  Shiu  Golam  Sing  v.  at  p.  1014 ;  Mattibarjuna  (Snmantu 

Baran  Sing  (1868),  1  B.  L.  R.  A.  C.  Raja,     Yarfagadda)     v.      Yarlagadda 

164,  at  p.   167,  where  it  was  said,  Durga  (Srimanfu    Raja)    (1890),    17 

"  He  must,  at  least,  show  that  the  I.  A.  134  ;  13  Mad.  406  ;  Kachi  Kali- 

defendants  whom  he  sues  constitute  yana  Rengappa,  KalaJcka  Thola  Udayar 

a  joint  family,  and  that  the  property  v.  Kachi  YuvaRengap^KalaklcaThola 

in  question,   became  joint  property  "Udayar  (1905),  32  I.  A.  261,    at   p. 

when  acquired,  or  that  at  some  period  269  ;    28  Mad.  508,  at  p.  515 ;    10 

since    its    acquisition,    it    has    been  C.  W.  KT.  95,  at  p.  106  ;  7  Bom.  L.  R. 

enjoyed  jointly  by  that  family."  907  ;  Durga  Charan  Mahto  v.  RagJtu- 

«  Ben.  Reg.  XI.  of  1793.  nath  Mahto  (1913),  18  C.  W.  N.  55. 

4  Local  custom  does  not  include  8  Yenkata  Narasimha,  Appa   Row 

a  family  custom,  see  Deedar  Bossein  (Sri    Raja)    v.    Parthasarathy     (Sri 

(Rajah)  v.  Zahoor-on  Nwa  (Ranee)  Raja)  (1913),  41  I.  A.  £1,  at  p.  61 ; 

(1841),  2  M.  L  A.  441.  37  Mad.  199,  at  p.  209 ;   17  C,  W.  1ST. 

§  Ben,  Beg,  X  of  1810,  1231,  at  p.  1224  ;  Id  Bom,  L,  R, 
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Ito/,  pateyom.  In  most  cases  such  property  is  annexed  to  a  Raj,  or  principality,1  or 
to  a  Palayam,  or  to  some  other  hereditary  office ;  but  a  custom  of  descent 
according  to  the  law  of  primogeniture  may  exist  fry  Mdchdr  or  family 
cuntom,  although  the  estate  may  not  be  a  raj  or  pdlayamf 

A  private  individual  cannot  create  an  impartible  estate,3  or  provide 
that  it  should  always  descend  to  a  single  heir.* 

The  following  are  instances  where  the  custom  of  impartibility  in  the 
sense  of  the  property  being  held  by  a  single  individual  is  to  be  found : — 

ftaj,  (a)  Zemindaries,  especially  in  the  Madras  Presidency,  partaking  of 

the  nature  of  a  Raj  or  sovereignty.8 

Pakram.  (&)  Palayams  (tracts  of  country  governed  by  a  Poligar  or  petty  chieftain 

art  a  principality  or  Raj) 6  in  the  Madras  Presidency*7 

An  estate  which  is  neither  a  Raj  nor  a  Palayam  may  also  by  family 
custom  be  impartible.8 

Grunts  by  (c)  Saranjams  *  or  Jaghirs.10  Although  S'aranjams  are  primd  facie 

Government,   impartible,  they  may  be  originally  partible,  or  become  so  by  family  usage.11 


at  p.  10U  ;  Durga  Outran  Mahto  v. 
Raghunath  Mahto  (1913),  18  C.  W.  N. 
55. 

1  A  Ritj  "  m  its  very  nature 
excludes  the  idea  of  division  "  in 
the  sense  of  partition  among  the  sons  : 
(.ifunr*h  Dutt  Singh  v.  Mohcshur 
tiingh  (Maharajah)  (1855),  fi  M.  I.  A. 
104,  at  p.  187. 

s  Chinlamun  Sing7i  (Chowdhiy)  v. 
SowhtUio  Konwnri  (Mitssatmtt) 
(1875),  2  I.  A.  263;  1  Cafe  153; 
Urjun  Sing  (Rawut)  v.  Ghurufam 
Sing  (Rauwt)  (1851),  5  M.  I.  A. 
See  Shyamamnd  Das 
Ramakanfa  Das  Mohapatra  (1904), 
32  C&Ic.  6  (reversed  on  the  facts  on 
appeal,  Rama  Kanta  Dae  Mahapatra 
v.  Shamanand  Da*  (Chewdhuri)  (1909), 
36  1,  A  40  ;  36  Calc,  590  ;  13  C.  W.  N. 
581  ;  U  Bom.  L.  R.  53)  ;  As  to  evi- 
dence  of  the  custom  of  primogeniture, 
see  Mohesh  Chunder  Dhal  v.  Satru- 
ghan  DM  (1902),  29  I.  A.  62;  29 
Calc.  343  ;  6  C.  W.  N.  459  ;  4  Bom. 
L.  R.  372  ;  Mama  Kanta  Das  Maha* 
patra  v.  Shamanand  Das  (Qhowdhuri) 
(1909),  36  I.  A.  49  ;  36  Calc.  590  ;  13 
C.  W.  N.  581  ;  11  Bom.  L.  R.  530  ; 
Balvadru  Samant  Singh  (Chowdhury) 
v.  Bwibadhur  JRoy  (1916),  1  Pat. 
L.  J.  509;  ante,  p  32. 

8  Pirojehah  v.  Manibhai  (1911),  36 
Bom.  53;  13  Bom.  L.  R.  963; 
Pro&ad  Singh  v.  Lachmi 
Singh  (1903),  31  Calc.  Ill  ; 
7  C.  W.  N.  688  ;  see  pott,  pp.  533,  534. 


5  See    Gavuridemmma    Garu    (Sri 


Rajah  Yenumala)  v.  ftamandora  Garu 
(Sri  Rajah  Jenumala]  (1870),  C  Mad. 
H.  C.  93,  at  p.  105.  See  cases  hi 
Norton  L.  C.  pp.  478-480. 

*  See  Wilson's  "  Glossary,"  p.  391. 

7  KachiKaUyanaMengappaKalakka 
Thola  Udayar  v.  Kachi  Yuva  Rengappa 
KalakJca    Thola    Vdayar    (1905),    32 
I  A.  261 ;  28  Mad.  508 ;  10  C.  W.  N. 
95;    Naragunty  Lutchmeedavamah  v. 
Vengama  Naidoo  (1861).  9  M.  I  A.  66  ; 

1  W.  R.  P.  C.  30. 

8  Chintamun  Singh  (Chowdhry)  v. 
Nowlukho  Konwari  ( Mussamut)  (1875). 

2  I.  A.  263 ;    1  Calc.  153 ;   Shyama- 
nand  Das  Mohapatra  v.  Rama  Kanta 
Das  Moliapatra  (1904),  32  Calc.  6; 
Urjun  Sing  (Rawut}  y.  Ohunsiam  Sing 
(Rawut)  (1851),  5  M.  I.  A.  169. 

9  Grants    generally    of    Revenue 
made    by    Maratha    sovereigns,    see 
Wilson's  "  Glossary,"  p.  465.    Nara- 
yan  Jagannath  Dilshit   v.    Vasudeo 
Vishnu,  Difahtt  (1890),  15  Bom.  247; 
Ramchandra    Mantri    v.     Venkatrao 
(1882),  6  Bom.  598. 

10  Grants    by  the    Sovereign,  see 
Raghojirao     Saheb    (Shrimant    Raje 
Bahadur)  v.  Lahshmanrao  Saheb  (Shri- 
mant  Raje  Bahadur)  (1912),  39  I.  A. 
202;    36  Bom.  639;    16  C.   W.   N. 
1058  ,  14  Bom.  L.  R.  1226  ;  Nilmom 
Singh    (Rajah)    v.    Bakranath   Singh 
(1882),  9  L  A.  104;  9  Calc.  187;  see 
ante,  p.  251. 

11  Madhavrav  Manohar  v.  Atmaram 
Ktshav  (1890),    15  Bom.   519.    See 
Gopal  Hari  v.  Rarnakant  (1896),  21 
Bom.  458,  at  p.  460. 
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Grants  by  Government,  at  any  rate  in  the  Southern  Mahratta  country, 
in  the  absence  of  any  provision  in  the  grant,  or  any  custom  would  follow 
the  ordinary  rule  of  ancestral  property,1  especially  where  they  are  granted 
for  the  maintenance  of  the  family.2  Ranads  in  common  form  under  Mad. 
Reg.  XXV.  of  1802  do  not  alter  the  partibility  of  the  property.5  There  is 
no  presumption  that  grants  to  the  holder  of  an  office  are  impartible.4 

Grants  of  jagUra  are  primd  facie  for  life,  but  may  be  made  heritable  by 
appropriate  words.5 

As  to  the  descent  of  jaghirs  in  the  Punjab,  see  Act  IV.  (Punj,  C.)  of  1900. 

It  has  been  held  that  land  held  as  appertaining  to  the  office  of  desai,  Desai. 
who  was  formerly  the  officer  employed   in    the   Mahratta   country  in 
superintending  the  collection  of  the  Government  revenues  and  other 
duties,  is  primd  facie  partible.6 

There  is  similar  authority  with  regard  to  the  office  of  deshpande,  an  Deshpande. 
hereditary  revenue  accountant  of  a  district  or  a  certain  number  of  villages,7  Deshmukh* 
and  to  the  office  of  deshmulch,  who  is  a  district  Bevemie  officer.8 

On  partition,  however,  the  right  of  the  officer  to  allowances  for  the 
performance  of  the  duties  of  his  office  must  be  reserved.9 

A  mere  arrangement  for  the  convenient  performance  of  the  services 
of  the  officer  is  on  a  different  footing  from  a  custom.10 

Where  the  services  have  been  abolished,  a  family  custom  might  still 
render  the  property  impartible.11 

The  terms  of  the  grant  might,  of  course,  create  impartiality.12 

The  office  of  Pattam,  an  office  of  dignity  in  a  family  governed  by  the  Pattam* 
Aliya  Satana  law,  is  impartible.13 

(d)  Service  tenures,  such  as  the  ghatwal 14  tenures  in  Manbhoom  and  Service 
__^___ tenures, 

1  Bodhrao    Huwmont    v.    Numng     (1885),   10  Bom,  327.    In  this  case 
Rao  (1856),  6  M.  I.  A.  426 ;  Panchana-     the  custom  of  impartiality  was  es- 
dayyan  v.    Nilakandayyan  (1883),   7     tabhshed.    See  Steele,  p.  229. 

Mad.  191.  s  Gopahav  v.  Triiribakrav  (1886),  10 

2  Visvanadha   Naick   v.    Bungaroo     Bom.  598.  In  that  case  also  the  custom 
Feroomala  Naick,  Mad.  Dec   of  1851,      of  impartibility  was  established. 

74.    See  cases  in  Norton's  L.  C.  pp.         9  AdrisJwppa      v.      Gurushidappa 
279,  478.  (1880),    7   I.    A.    162 ;   4  Bom.  494. 

3  VenJcata   Narasimha   Appa    How     See  Bom.  Act  III.  of  1874,  s.  8. 

(Sri  Raja)  v.  Parthasarathy  Appa  Row  10  See   Gopdlrav     v,     Trimbakrav 

(Sri  Raja)  (1913),  41  I.   A.    51,    at  (1886),  10  Bom,  598. 

p.  61 ;    57  Mad.   199,  at  p.  209 ;   17  n  Radhabai  v.  Anantrav  Bhagvant 

C.  W.  N.  1221 ;  15  Bom.  L.  R.  1010  ;  Deshpande     (1885),     9     Bom.     198 ; 

Mattikarjuna  (Srimantu  Raja    Yarla-  Ramrao   Trimhak  Deshpande  v.    Ye- 

gadda)  v.  Tarlagadda  Durga  (Srimantu  ahvantrao       Madhavrao      Deshpande 

Raja)  (1890),  17  I.  A.  134;   13  Mad.  (1885),  10  Bom.  327. 

406.  12  See    Cfopal    Hari  v,    Ramabant 

4  Sethuramaswamiar      v.       Meru-  (1896),  21  Bom.  458,  at  p.  462. 
swamiar  (1909),  34  Mad.  470.  13  Timmappa  Heggade  v.  Mahalinga 

5  Ram  Saran  Loll  v.  Ram  Narayan  Heggade  (1868),  4  Mad.  H.  C.  28. 
Singh  (1914),  42  Calc.  305.  14  "  Lands  granted  either  rent  free 

6  Adrishappa      v.      Gurushidappa  or  at  a  lo<w  rate  of  assessment  to 
(1880),  7  I.  A.   162 ;    4  Bom.  494 ;  public  ferrymen  or  to  officers  guard- 
Shidhojirav  v.  Naikojirav  (1873),  10  ing  passes  in  the  hills.    In  Birbhum 
Bom.  H.  C.  228.  the  lands  were  granted  at  a  fixed 

7  $omrao   Trivribak   Deshpande   v.  rate  of  assessment  in  perpetuity  to 
YesJivantrao    Madhavrao    Deshpande  the  holders  and  their  descendants,  as      , 
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Discon- 
tinuance 

H<i\in£s  from 
impartible 


Burden  of 
proof. 


Bheerbhoom,1  digwri  tenures,2  and  those  attached  to  village  offices  in 
Madras.5 

*'  Hereditary  offices,  whether  religious  or  secular,  are  treated  by  the 
Hindu  law  writers  as  natiirally  indivisible ;  but  modern  custom,  whether 
or  not  it  be  strictly  in  accordance  with  ancient  law,  has  sanctioned  such 
partition  as  can  be  had  of  such  property,  by  means  of  a  performance  of 
the  duties  of  the  office,  and  the  enjoyment  of  the  emoluments  by  the 
different  coparceners  in  rotation."  4 

There  seems  to  be  no  reason  why  a  family  custom  of  im~ 
partibility  should  not  be  discontinued.5 

The  question  whether  property  purchased  from  the  income 
of  an  impartible  estate  governed  by  the  Mitakshara  school  of 
law,  and  the  savings  from  the  income  of  such  estate,  form  part 
of  the  estate  or  are  the  separate  property  of  the  owner  is  a 
question  of  intention  to  incorporate  the  acquisitions  with  the 
original  estate,0 

It  would  tieem  that  the  burden  of  showing  that  the  acquisitions  had  been 
incorporated  in  the  original  estate  lies  upon  the  person  alleging  that  fact.7 


long  as  the  revenue  is  paid,  although 
apparently  no  longer  connected  with 
the  performance  of  any  particular 
duty.— Bog.  XXIX ,  1814.*'  Wilson's 
*k  Glossary,1'  p.  173.  See  Baden 
Pew  ell's  "Land  Systems  of  British 
India,"  vol.  i.  pp.  532,  582-587. 

1  Ltkittitnd  Sing  Bahadoor  (Maja)  v. 
Thf    Btngnl    Government    (1855),    0 
M.  I.  A.  101,  at  p.  125;  1  W.  R.  P.  0. 
20  ;   llurlaU  Singh  v.  Jorawun  Singh 
(1837),  0  Ben.  Sel.  R.  1<$  (new  edition, 
204)*    See  Nilmoni  Singh  (Rajatt)  v. 
fiakmnalh  Singh  (1885),  9  I.  A.  104  ; 
i)  Calc.  187 ;    Doorga  Pershad  Singh 
(Ttkfift)  v.  Doorga  JKooeree  (Tekaetnee) 
( 1873),  20  W  R.  C  R.  154. 

2  Durya  Pmmd  Singh  (KtijuSriSn) 
v.  Brujanath  Bost  (J9J2),  39  I,  A.  133  ; 
30  Calc.  696 ;  1C  C.  W.  3XT.  483 ;  14 
Bora.  L.  R.  445. 

3  AlynMlummaul    v.    rencatoovien, 
2  Mad.  Dec.  85,  referred  to  in  Mayne's 
*e  Hindu  Law,"'  8th  ed.  U51 ;  Bada  v. 
Hutsu  Bhai  (1883),  7  Mad.  236. 

*  Mctncharam  v.  Prandtarikar 
(1882),  6  Bora.  298,  at  p.  299.  As 
to  priestly  earnings,  see  Bhatta- 
ya's  "  Law  of  the  Joint  Family," 
4^463 ;  Kkedroo  Ojha  v.  Deo 
ne&  A'wwor  (Mwmmut)  (1806), 
5  W.  E.  0,  &  ,202 ;  Beckaram  Baner- 
toebia  (Sree 


muttee)  (1808),  10  W.  E.  C.  B.  114. 

5  See  ante,  p.  30. 

6  Janli    Pershad  Singh  v.  DwarTca, 
Pershad  Singh  (1913),  40  I.  A.  170,  at 
p.  181 ;    35  All.  391,  at  p.  401 ;    17 
C.  W,  N.  1029,  at  p.  1039;  15  Bom. 
L.  B.  853,  at  p.  862  ;  Parbati  Kumari 
Debi     (Srimati     Mam)    v.    Jagadis 
Chunder  Dhabal  (1902),  29  I.  A.  82, 
at  p.  98  ;  29  Calc.  433,  at  p.  453  ;   6 
C.  W.  N.  490,  at  p.  495 ;  4  Bom.  L.  R. 
365;    Sarabjit  Partap  Bahadur  Sahi 
v  In&arjit  Partap  Bahadur  Sahi  (1904), 
27  All.  203,  at  p.  252.      As  to  the 
private    property    of    a    Sovereign 
Prince,  see  Secretary  of  State  v.  Ka- 
machee  Boye  Sahdba  (1859),  7  M.  I.  A. 
476,  at  p.  537 ;  4  W.  R.  P.  C.  42,  at 
p.  45 ;  Strangers  '*  Hindu  Law,"  vol. 
ii.  pp  329,  330. 

7  Jagadairiba    Kuwari    (Ram)    v. 
Wazir  N.  Singh  (Thakur)  (1917),  2 
Pat.  L.  J.  239  ;  Janki  Pershad  Singh 
v.  Dwarka  Pershad  Singh  (1913),  40 
t  A.  170,  at  p.  181 ;  35  All.  391,  at  p. 
401 ;  17  C.  W.  N.  1029,  at  p.  1039  ;  15 
Bom.  L.  R.  853,  at  p.  862;  Parbati  Ku- 
mari Deli  (Srimati  Hani)  v.  JagaAls 
Chunder  Dhabal  (1902),  29  I.  A.  82, 
at  p.  98 ;  29  Calc.  433,  at  p.  453 ;  6 
C.  W.  N.  490,  at  p.  495 ;  4  Bom.  L.  R. 
365 ;  Eajeswara  Gajapaty  Naraina  Deo 
Maharajulungaru  (Sri  Sri  Sri 
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(e)  Grants  made  out  of  the  revenues  of  an  impartible  estate  for  the 
maintenance  of  the  junior  members  of  the  family  and  their  direct  male  line 
(called  in  some  parts  of  India  bdbuaw  grants,1  and  in  the  case  of  grants 
to  women  on  marriage  sohag  grants.2)  On  the  death  of  the  last  heir  of  the 
grantee  these  revert  to  the  estate. 

As  to  a  babuana  grant  for  the  benefit  of  a  junior  member  of  the  family 
and  his  direct  male  line,  see  Ramchaftdra  Marwari  v.  Miideshwar  Singh 
(1906),  33  Calc.  1158 ;  10  0.  W,  N.  979  ;  Durgadut  Singh  v.  Rameshwar  Singh 
(1909),  36  L  A.  176 ;  36  Calc.  943 ;  13  C.  W.  N.  1013 ;  11  Bom.  L.  R.  901 ; 
Lalitewar  Singh  v.  Bhabetwar  Singh  (1908),  35  Calc.  823 ;  12  C.  W.  N.  958 ; 
Ekmde&uxtr  Singh  v.  Janeshwari  Babwsin  (1914),  41  L  A.  275;  42  Calc. 
582;  18  C,  W.  N.  1249 ;  17  Bom.  L.  R.  18.  According  to  Hazari  MaU 
Babu  v,  Abaninath  Adhurjya  (1912),  17  C.  W.  N.  280,  at  p.  287,  in  the  case  of 
property  being  carved  out  of  an  impartible  estate  for  the  maintenance  of 
a  son  and  his  descendants  "  the  view  may  be  maintained  that  it  has  all  the 
incidents  of  ancestral  property." 

Except  that  it  may  be  liable  for  the  maintenance  of  the  Not  copar- 
younger  members  of  the  family,3  an  impartible  estate  itself 
cannot  be  regarded  as  coparcenary  property,  inasmuch  as  by 
the  custom  of  the  family,  it  is  held  by  a  single  individual.* 

It  is  the  exclusive  property  of  the  owner,  subject  to  any 
custom  restricting  his  powers  of  alienation,  and  no  other 
member  of  the  family  has  any  joint  interest  in  it.5 

It  was  formerly  considered  that  coparcenary  property  would  include 
property  which  by  custom  is  held  and  enjoyed  by  a  single  member  of 
the  family,  but  in  which  there  was  a  right  of  survivorship.6 

In  a  recent  case  in  Bombay,7  Jenkins,  C. J.,  said  this :    "  No  doubt 

v.  Virapratapah  Rudra  Oajapaty  Na-  Singh  (1909),  36  Calc.  481,  at  p.  48$; 

raina  Deo  Haharajulungaru  (Sri  Sri  13  C.  W.  N.  838,  at  p.  841";  see  Gur 

Sn)  (1869),  5  Mad.  H,  C.  31,  at  p.  41 ;  Pershad  Singh  v.  Dhani  &ai  (1910), 

Kotta    Ramasmi    Chetti    v.    Bangari  38  Calc.  182 ;   15  C.  W.  N.  49.    This 

SesJiama  Nayanivaru  (1881),  3  Mad.  liability  arises  from  the  relationship  of 

145,  at  p.  150.    A  different  view  was  the  individual  to  the  holder,  and  not 

expressed  in  Sardbjit  Partap  Bahadur  on  account  of  any  coparcenary  interest: 

Sahi  v.  Indarjit  Partap  Bahadur  Sahi  Rama  Row  (Sri  Rajah)  v.  Rajah  of 

(1904),  27  All.  203,  at  p.  252 ;  Rama-  Pittapur  (1915),  39  Mad.  396. 

sami    Kamafya    Natk     v.    Sundara-  4  See    Tara    Kumari    (Thakurani) 

Ungasami     Kamaya     Naik     (1893),  v.  Chaturbhuj  Narayan  Singh  (1915), 

17  Mad.   422,  at  p.   444.    Of.  post,  421.  A.  192;  42  Calc.  1179;  19  C.W.N. 

pp.  474,  475.  1119  ;  17  Bom.  L  R,  1012.     It  was 

1  Durgadut    Singh    v.  Rameshwar  held  otherwise  in  Bawani  Qhutam  v. 

Singh  Bahadur  (Maharajah  Sir)  (1909),  D<?o  Raj  Kuari  (1883),  5  AIL  542; 

36  I.  A.  176 ;  36  Calc.  943 ;  13  C.  W.  N.  but  see  below. 

1013 ;  11  Bom.  L.  R.  901.    As  to  the  s  Zemindar  of  Karvetnagar  v.  Do$&ji 

alienation  of  such  grants,  see  ibid.  Vam  (Sree  Mahant)  (1909),  32  Mad. 

4  Efaradewiar  Singh  v.  Janeshwari  429. 

Babwsin  (1914),  41 1,  A.  275 ;  42  Calc.  *  See  ante,  pp.  260, 26L 

$$$;  18 C.W.N.  1249;  17Bom.L.R.  7  Bachoo  v.  Mankorefoai  (1904),  29 

18.  Bom.  51,  at  p.  57;  6  Bom.  L-  R. 

*  Ldliteskwar  Singh  v.  Ramwhwar  S.  C,  on  appeal,  Bachoo 
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the  property  claimed  in  Raghwiadhtfs  case l  was  impartible,  but  at  one 
time  it  was  the  common  notion  that  even  in  impartible  property  all  the 
male  members  of  a  joint  family  were  coparceners  subject  to  the  qualifica- 
tion that  the  enjoyment  was  by  one  member  of  the  family  alone,  and  it 
was  considered,  rightly  or  wrongly,  that  there  was  warrant  for  this  view 
in  a  number  of  decisions  of  the  Privy  Council,  and  notably  Naragunty  v. 
Vengama,*  SUwgunga,  case,3  the  Tipperah  case,4  Stree  Rajah  Yanumula 
Venkayamah  v.  Stree  Rajah  Yanumula  Boochia  Vanlcondara,5  Chowdhry 
Chintanun  Singh  v.  Mmsamut  Nowlucko  Konwari.*  I  mention  these 
cases  as  to  all  of  them  Sir  James  Colville,  who  delivered  the  judgment 
in  Raghunadha's  case,  was  a  party ;  and  if  it  was  his  view  that  the 
impartible  zeinindari  belonged  to  the  whole  family,  then  the  decision  in 
RaghunadJta's  case  would  seem  to  have  proceeded  on  circumstances  very 
closely  resembling  those  with  which  we  are  now  dealing.  But  whatever 
may  have  been  the  opinion  that  prevailed  at  that  time,  it  has  now  been 
definitely  decided  by  the  Privy  Council  in  Rani  Sartaj  Kmri  v.  Rani 
Devraj  KuariS  and  in  Sri  Raja  Rao  Venlata  Surya  v.  Court  of  Wards* 
that  in  impartible  properties  there  is  no  coparcenary,  so  that  in  the  light 
of  these  latter  decisions  it  cannot  be  said  that  the  conditions  in  Raghwiadha's 
case  were  in  all  respects  identical  with  those  now  under  consideration," 

No  question  of  separation  in  estate  9  can  arise  in  the  case  of  an  impartible 
Raj ;  as  there  is  nothing  upon  which  such  separation  can  operate.10 

According  to  the  Madras  High  Court  the  successor  to  an  impartible 
estate  governed  by  the  Mitakshara  law  cannot  recover  debts  due  to  his 
predecessor  without  a  certificate  under  Act  VII.  of  1889. u  According  to 
the  Calcutta  High  Court  he  does  not  require  a  certificate, 1S  It  is  submitted 
that  the  latter  view  is  correct, 

As  to  inheritance  to  impartible  property,  see  post,  Chap.  XVII. 

Alienation,          The  holder  of  an  impartible  estate  can,  in  the  absence  of  a 

v.  ManJcorelai  (1907),  34  I.  A.  107 ;  1  W.  R  P.  C.  30. 

31  Bom.  373 ;   11  C.  W.  N.  769 ;   9  *  (1863),  9  M.  I  A.  543,  at  p.  589 ; 

Bom.  L.  R.  646 ;   see  also  Rajah  of  2  W.  R.  P.  C.  31. 

Kalahasti    v.    Achigadu    (1905),    30  *  (1869),  12  M.  L  A,  523,  at  p. 

Mad.  454,  differing  from  Nachiappa  540  ;  3  B.  L.  R.  P.  C.  13. 

Chettiar    v.     Chinnayasami   NaicJcer  s  (1870),  13  M.  I.  A.  333,  at  p.  339; 

(1906),  29  Mad.  459,  and  from  Kali  13  W.  R.  P.  C.  21. 

Krishna   Sarkar   v.  Raghunath    Del  fi  (1875),  2  L  A.  263,  at  pp.  269, 

(1903),   31   Calc.  224  ,•    Rarm    Row  270  ,•  1  Calc.  153. 

(Sri   Rajah]    v.  Rajah   0}   Pitfapur  *  (1888),    15   I.    A.    51 ;     10   All. 

(1915),   39  Mad.  396.      In  Baijnath  272. 

Prasad    Singh    v.    Tej   Bali    Singh  8  (1899),  26  I.  A.   83 ;    22  Mad. 

(1916),  38  All.  590,  it  was  considered  383 ;  3  C.  W.  N.  415 ;  1  Bom.  L.  R. 

that  the  impartible  property  was  joint  777. 

family  property,     Zamindar  of  Kar-  9  Post,  p.  325. 

vetnagar  v,  Dossji  Varu  (Sree  Mahant)  ™  Latiteshwar  Singh  v.  Rameshwar 

(1909),  32  Mad.  429 ;  Ram  Das  Mar-  Singh    (1909),    36    Calc.    481 ;     14 

wan  v.  Braja  Behari  Singh  (Tekait)  C.  W.  N.  49. 

(1902),  6  C.  W.  N.  879  «  Rajah  of  Kalahasti  v.  Achigadu 

1  Raghunada  (Sri)  v.  Brozo  Kishoro  (1905),  30  Mad.  454. 

(Sn\  (1876),  3  I,  A.   154  ;    1  Mad.  ia  Our  Pershad  Singh  v.  Dhani  Rai 

e9-         ..   ,  (1910),  38  Calc.  182  ;  15  C.  W.  N.  49. 

»  (1881);;  «  SLl  A.  66,  at  p.  86; 


CHAP.   VI.]  ALIENATION.  265 

custom  rendering  it  inalienable,1  dispose  thereof  by  will  or 
transfer  inter  vivos,  whether  he  be  governed  by  the  Mitakshara  3 
or  by  the  Bengal  3  school  of  law. 

Where  a  gift  or  bequest  is  made  out  of  such  property  to  a  son  the  son 
in  a  case  governed  by  the  Mitakshara  law  takes  the  subject  of  the  gift  or 
bequests  as  ancestral  or  coparcenary  property.4 

As  to  the  alienation  of  a  babuana  grant,  see  Durgadut  Singh  v.  Rame- 
shwar  Singh  Bahadur  (Maharajah)  (1909),  36  I.  A.  176  ;  36  Calc.  943 ;  13 
C.  W.  N.  1013 ;  11  Bom.  L.  R.  901. 

A  sale  which  took  place  at  a  time  when  the  accepted  interpretation 
of  the  law  was  that  an  impartible  estate  was  inalienable  was  construed  with 
reference  to  the  law  as  it  then  stood.5 

When  the  estate  is  inalienable,  the  holder  can  sell  or  charge 
it,6  in  case  of  such  a  necessity  as  would  justify  the  manager  of 
an  infant  heir  in  a  sale  or  charge,7 

Madras  Acts  II.  of  1902,  II.  of  1903,  II,  of  1904,8  and  VI.  of  1909, 
have  rendered  the  holders  of  nearly  all  the  impartible  estates  in  the  Madras 
Presidency  incapable  of  alienating  or  binding  by  their  debts  the  estate 
except  under  circumstances  which  would  entitle  the  managing  member 
of  a  joint  Hindu  family,  not  being  the  father  or  grandfather  of  the  other 
coparceners,  to  make  an  alienation  of  the  joint  property,  or  incur  a  debt, 
binding  on  the  shares  of  the  other  coparceners  independently  of  their 
consent. 

Impartible  property  which  has  been  sold  does  not  retain 
its  character  of  impartiality. 

1  Sivasubramania  Naicker  v.  Krish-  537  ;  Kapilnauth  SahaiDeo  (Thakoor) 

nammal  (1894),  18  Mad.  287,  v.  The  Government  (1874),  13  B.  L.  R. 

8  Venkata  Surya  Mahipati  Rama  445,  at  pp.  458-460 ;  22  W.  R.  C,  R. 

Krishna  Rao  Bahadur  (Sri  Raja  Rao)  17,  at  pp.  20,  21 

v.  Court  of  Wards  (1899),  26  I.  A.  83  ;  3  Udaya   Aditya   Deb    (Rajah)    v. 

22  Mad.  383  ;  3  C.  W.  N.  415 ;  1  Bom.  Jadub  Lai  Aditya  Deb  (1881),  8  I.  A. 

L.  R.  277 ;    Sartaj  Kuari  (Rani)  v.  248 ;    8  Calc.   199.    S.   C.  in  Court 

Deoraj  Kuari  (Rani)  (1888),  15  I.  A.  below,  5  Cale.  113  ,•  4  C.  L.  R.  181  ; 

51 ;  10  All.  272;  Tara  Kumari  (Thaku-  Narain  Khootia  v.  Loleenath  Khootia 

rani)  v.  Chaturbhuj   Narayan  Singh  (1881),  7  Calc.  461 ;  9  C.  L.  R.  243. 

(1915),  42  L  A.  J92 ;  42  Calc.  1179;  *  Hazari  Mull  Babu  v.  Abamnath 

19  C.  W.  N.   1119 ;  17  Bom.  L.  R.  Adhurjya  (1912),  17  C.  W.  N.  280. 

1012 ;  Venkata  Narasimha  Naidu  v.  6  Abdul  Aziz  Khan  Sahib  v.  Appa- 

Bhashyakarlu  Naidu  (1899),  22  Mad.  yasami  Naicker  (1903),  31  I.  A.  1 ; 

538,  upheld  on  appeal  (1902),  29  I.  A.  27  Mad.  131 ;  8  C,  W.  N.  186. 

76 ;  25  Mad.  367  ;  6  C.  W.  N.  641 ;  6  Oopal  Prosad  Bhakat  v.  Raghu- 

4  Bom.  L.  R.  543  ;  Ram  Das  Marwari  nath  Deb  (1904),  32  Calc.  158 ;   9  C. 

v.  Braja  Behari  Singh  (Tekait)  (1902),  W.  N.  330. 

6  C.  W.  N.  879 ;  Beresford  v.  Rama-  7  Post,  pp.  288-290. 

subba  (1889),  13  Mad.  197  ;  Rup  Singh  8  Sec.  4. 
V,  Pirbhu  Narain  Singh  (1898),  20  All 


CHAPTER  VII. 


p  °     *' 


MANAGEMENT   AND   DISPOSAL   OF   PROPERTY    OF    JOINT  FAMILY, 

*'  THE  proceeds  of  undivided  property  must  be  brought,  accord- 
coparcenary    ing  to  the  theory  of  an  undivided  family,  to  the  common 
chest  or  purse,  and  there  dealt  with  according  to  the  mode  of 
enjoyment  by  the  members  of  an  undivided  family."  l 

This  principle  was  laid  down  in  a  case  governed  by  the  Mitakshara 
school  of  law,  but  it  would  apply  also  to  a  joint  family  governed  by  the 
Bengal  school  of  law,  it  being  remembered  that  in  the  latter  case  sons 
have  not  during  their  father's  lifetime  any  interest  in  the  family  chest  or 
purse. 

Although  a  coparcener  is  not  entitled  ordinarily  to  credit  for  moneys 
paid  by  him  out  of  his  own  funds  for  the  benefit  of  the  family  on  the 
improvement  of  the  estate,2  he  is  entitled  to  such  credit  where  it  is  clear 
that  he  reserved  his  right  to  such  credit,  as  where  he  paid  the  money  to  save 
the  coparcenary  estate  from  sale  for  arrears  of  Government  revenue.3 

Except  where  in  a  coparcenary  governed  by  the  Mitakshara 
the  father  has  power  to  act  independently  of  his  sons,4  each 
coparcener  must  either  himself,  or  by  a  manager  having  power 
in  that  behalf,  be  a  party  to  every  transaction  relating  to  the 
coparcenary  property.5 

No  coparcener,  unless  he  be  the  manager,  has  power  to  enhance  rent 
or  eject  tenants  at  his  pleasure.6 

^  ^  It  has  been  held 7  that  in  the  absence  of  fraud  payment  to  one  of  several 
joint  proprietors  is  a  payment  to  all.  This  would,  it  is  submitted,  depend 
upon  the  circumstances.  Where  there  is  a  manager  a  tenant  would  rarely 


Payments  on 
behalf  of 
family. 


All  copar- 
ceners to  be 
parties  to 
transactions. 


1  Appovier  v.  Mama  Subba  Ayyan 
(1866),  II  M.  I.  A.  75,  at  p.  90  ;    8 
W.  R.  P.  C.  1. 

2  Muttwwmi  Oaundan  v.  Subbiram- 
anya  Oaundan  (1803),  1  Mad.  H.  C.  309. 

3  Vizianagram      (Rajah      of)      v. 
Setruch&rla    Somaselcharadaz    (Raiah) 
(1903),  26  Mad.  686. 

4  Viz.  in  alienating  for  the  purpose 


6  See  Sangappav.Sahebanna  (1870), 
7  Bom.  H.  C.  A.  141 ;  Ohunshyam 
Singh  v.  Runjeet  Singh  (1865),  4 
W.  R.,  Act  X.  B.  39. 

6  BaUji  Eaikaji  Pinge  v.   Gopal 
(1878),  3  Bom.  23.     See  cases  post, 
p.  268,  note  5,  and  p.  268,  note  6. 

7  Ibrahim     Tharagan     (Sheik)    v. 
Rama  Aiyar   (1911),  35  Mad.   685; 
Oodit  Narain  Singh  v.  Hudson  (1865), 
2W.R.,ActX.R.  15. 
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be  entitled  to  pay  to  any  other  coparcener.  Under  »orae  circumstances  a 
debtor  might  get  a  discharge  by  payment  to  one  coparcener,1  but  it  would 
ordinarily  be  safer  for  him  to  require  a  receipt  from  the  manager  or  from  the 
whole  body  of  coparceners. 

Except  that  the  manager  of  a  joint  family  business  can  Parties  to 
enforce  at  law  the  ordinary  business  contracts  which  he  issuis" 
entitled  to  make  or  discharge  in  his  own  name  without  making 
his  coparceners  parties  to  the  suit,2  and  that  where  credit  is 
given  to  an  individual  member  he  can  sue  alone,3  and  that  a 
manager  of  a  family  can  sue  for  trespass  on  the  family  waste 
lands,4  all  the  coparceners  should  be  parties  to  a  suit  or  execu- 
tion proceedings  relating  to  the  coparcenary  property,5  or  to 
a  trade  or  business  belonging  to  the  family,6  even  if  it  be  founded 
on  ti  transaction  which  was  validly  entered  into  by  the  manager,7 
but  a  decree  made  at  the  instance  of,  or  against,  the  father  8  or 
other  manager,  as  representing  the  family,9  without  any  objection 
being  made  as  to  want  of  parties,  binds  the  other  coparceners.10 


1  yoo  Gurwliantappa  v.  Chanmal- 
lappa  (1899),  24  Bom,  123. 

a  Kishen  Parshad  v.  ftar  Narain 
Singh  (191J),  38  I.  A.  45;  33  All.  272 ; 
15  0.  W.  N.  321;  13  Bom.  L.  R.  359, 
differing  from  Alagappa  Chetti  v. 
Vchan  Ohcttl  (1894),  18  Mad.  33; 
Lalji  v.  Kexhowji  (1912),  37  Bom. 
340  ;  14  Bom.  L.  II.  840  ;  Gopal  Das 
v.  IMri  Nalh  (1904),  27  All.  3(il  ; 
Durga  PraMid  v.  Damodar  Daft  (1909), 
32  All.  183. 

3  JBawdo  Hubmo  Jwmnis  v.  Janbu 
Pwmajrpa   Adake    (1910),    12    Bom. 
L,  R.  801. 

4  Muhammad  Hadik  v.  Khedan  Loll 
(1916),  1  Pat.  L  J.  154. 

fl  Soo  Civil  Procedure  Code  (Act  V. 
of  1908),  order  L  rules  1,  3,  4;  Act 
XIV.  of  1882,  SB.  26,  28.  Ouruvayya 
(faudu  v.  Dattatraya  Anant  (1903), 
28  Bom.  11;  Vadilal  LattuWm  v. 
Shah  Khmhitl  Dalpatram  (1902),  27 
Bom.  157;  MuJiammad  Askari  v. 
Radhc  Ham  ttingh  (1900),  22  All. 
307 ;  Jialkntthnn  KaJcharam  v.  Moro 
Krishna  DaMtolkar  (1890),  21  Bom. 
154  j  Bamrtti  J)as  v.  Mahamni  Kuar 
(1882),  5  All.  27  ;  Phoolbatt  Koonwur 
(Mu&&umal)  v.  Jiiggeshur  Mahoy 
(1876),  3  I.  A,  7,  at  p.  26;  1  Calc. 
226,  at  pp.  243,  244 ;  25  W,  K.  C,  K. 


285,  at  p.  289 ;  Rajaram  Tewari  v. 
Lachman  Prasad  (1B69),  4  B.  L.  R. 
A.  0.  118;  12  W.  K.  0.  B.  478; 
Gopal  v.  MacnaffMen  (1881),  7  Calc. 
751 ;  Unnoda  Persad  Roy  v.  Erskine 
(1873),  12  B.  L.  R.  370 ;  21  W.  K. 
0.  R.  68  ;  Nathuni  Mahton  v.  Manraj 
MaMon  (1870),  2  Calc.  149;  Uheo 
Churn  Narain  Singh  v.  Chidcraree 
PersJmd  Narain  Singh  (1871),  15 
W.  R.  C.  R.  430 ;  Nmid-un  Lall  v. 
Lloyd  (1874),  22  W.  R.  C.  R.  74; 
Arunachala  Pillai  v.  Vythiali^a 
Mudaliyar  (1882),  0  Mad  27;  Hani 
Gopal  v.  Ookaldas  Kushalashet  (1887), 
12  Bom.  158 ;  Ntnmfi  v.  Moti  (1907), 
9  Bom.  L.  R.  H2CJ. 

fl  Jugal  Kfohore  v.  Hulasi  Ram 
(1886),  8  All.  264;  Jtamebuk  v. 
RamUtt  Kovndoo  (1883),  6  Calc.  815 ; 
8  C.  L.  R.  457.  Soo  Vadilal  LalluWiai 
v.  Shah  Khuifhal  Dalpatram  (1902), 
27  Bom.  157  ;  Anant  Mam  v.  C/iannu 
Lai  (1903),  25  All.  378. 

7  Jos  Ram  v.  Sher  Singh  (1902), 
25  All.  102.    As  to  mortgages  by  the 
father,  sco  $o$t,  pp.  308,  309. 

8  Sco  Civil  Procedure  Code  (Act  V. 
of  1908),  order  i.  r.  13. 

9  Girwar  Narain  Mahton  v.   Mak- 
lunwaa  (1916),  1  Pat.  L.  J,  468. 

10  Post,  pp,  278-282.- 
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It  has  been  held  in  Madras x  that  the  decision  of  the  Privy  Council  in 
Kishen  Parshad  v.  Ear  Narain  Singh  2  entitles  the  manager  to  sue  alone, 
but  it  is  submitted  that  the  Judicial  Committee  did  not  lay  down  any  such 
general  rule. 

It  has  also  been  held  in  Allahabad  3  that  a  manager  can  sue  even  on  a 
mortgage  4  on  behalf  of  the  family. 

One  coparcener  cannot  sue  alone  to  eject  a  tenant,5  and  cannot  sue  alone 
for  enhancement  of  rent,6  or  for  his  share  of  the  rent,7  unless  by  an  express 
or  implied  arrangement  between  the  coparceners  and  the  tenant  he 
collects  his  share  separately. 8  He  cannot  sue  alone  for  a  debt. 9 

In  Ramayya  v.  Venkataratnam,™  where  a  suit  was  brought  by  a  manager 
as  representative  of  the  family,  the  Court  considered  that  the  omission  to 
make  the  coparcener  a  party  was  a  mere  formal  error. 

When  a  coparcener  declines  to  be  a  plaintiff,11  or  where  he  is  acting  in 


1  Ibrahim    Tharagan,    (Shell)    v. 
Kama  Aiyar  (1911),  35  Mad.  685. 

2  (1911),  38 1.  A.  45 ;  33  All.  272  ; 
15  0.  W.  N.  321;    13  Bom.  L.  B. 
359. 

3  Hori  Lai  v.  Munman  Kunwar 
(1912),  34  All.  549;   Madan  Lai  v. 
Kishan,  Singh  (1912),  Hid.  572. 

*  Post,  p.  281. 

5  Reasut  Hosaein  v.  Chorwar  Singh 
(1881),  7  Calc.  470 ;   9  C.  1.  B.  200  ; 
Sn  Chand  v.  Nimchand  Sahu  (1870), 
5  B.  L.  B.  App,  25;  13  W.  B.  C.  B. 
337 ;      Krishnarav     Jahagirdar      v. 
Qovind    Trimbak    (1875),    12    Bom. 
H.  C.  85. 

6  Jatindra  Nath  Chowdhri  (Roy)  v, 
Prasanna  Kumar  Banerji  (1910),  38 
I.  A.  1 ;  38  Calc.  270 ;  15  C.  W.  N.  74  ; 
13  Bom.  L.  B.  1 ;  Jogendro  Chunder 
Ohose  v.  Nobin  Chunder  Chottopadhya 
(1882),    8    Calc.    353;     Balkrishna 
SakTiaram  v.  Moro  Krishna  Dabholkar 
(1896),  21  Bom.  154.    As  to  a  suit  by 
a  registered  zemindar  under  Acfc  VTII. 
(21.    C.)    of   1865,   see   Ayyappa   v. 
Venkata    Krishnamarazu    (1892),    15 
Mad.  484. 

7  Ehyrub    Mundul    v.    Gungaram 
Bonnerjee  (1872),  12  B.  L.  B.  290, 
note  ;  17  W.  B.  C.  B.  408;  Hurkishor 
Das  Btooya  v.  Joogul  Kishor  Saha 
Roy  (1871),  12  B.  L.  B.  293,  note  ; 
16  W.  B.  C.  B.  281 ;  Annoda  Churn 
Roy  v.   Rally   Coomar  Roy  (1878), 
4  Calc.  89;  2  C.  L.  B.  464. 

a  Qnm  Mahomed  v.  Doorga  Proshad 
Mytee  (1878),  4  Calc.  96;  2  C.  L.  B. 
370;  (&w#a  $  area/an  Das  v.  Saroda 
Mohan  Roy  (1369),  3  B.  L,  B.  A.  C. 


230  ;  12  W.  B.  C.  B.  30  ;  LootfulhucJc 
v.  Gopee  Churn  Mojoomdar  (1880), 
5  Calc.  941 ;  6  C.  L.  B.  402 ;  Doorga 
Churn  Surma  v.  Jampa  Dassee  (1873), 
12  B.  L.  B.  289 ;  21  W.  B.  C.  B.  46 ; 
Ralihul  Chunder  Roy  Chowdhry  v. 
Mahtab  Khan  (1876),  25  W.  B.  C.  B. 
221 ;  Dinobundlioo  Chowdhry  v. 
Dinonath  MooJcerjee  (1873),  19  W. 
B.  C.  B.  168;  Shamrathi  Singh  v. 
Kishan  Prasad  (1907),  29  All.  311  ; 
J£ash^nath  Chimnaji  v.  Chimnaji 
Sadashiv  (1906),  30  Bom.  477;  8 
Bom.  L.  B.  268 ;  Haradhun  Qossamee 
v.  Ram  Newaz  Missry  (1872),  17 
W.  B.  C.  B.  414;  Salehoonissa  Kha- 
toon  v.  Mohesh  Chunder  Roy  (1872), 
17  W.  B.  C.  B.  452;  Sree  Misser 
v.  Crowdy  (1871),  15  W.  B.  C.  B. 
243. 

9  Shivjiram   v.    Vishnu   (1900),   2 
Bom.  L.  B.  121. 

10  (1893),  17  Mad.  122,  at  pp.  126, 
127. 

11  Rajaram    Tewari    v.    Lachman 
Prasad  (1869),  4  B.  L.  B  A.  C.  118  ; 
12  W.  B.  C.  B.  478;    Dwarkanath 
M itter  v.  Tarn  Prosunna,  Roy  (1889), 
17  Calc.  160  ;  Kali  Chandra  Singh  v. 
RajkisJiore  Bhuddro  (1885),  11  Calc. 
615;     Kattusheri    Pishareth    Kanna 
P^sharody  v,   Valktil  Manakel  Nara- 
yanan Somayajtpad  (1881),   3  Mad. 
234;     Parameswaran    v.    Shangaran 
(1891),   14  Mad.   489;    Juggodumba 
Dossee  v.  Saran  Chunder  Dutt  (1868), 
10  W.  B.  C.  B.  108 ;  GoJcool  Pershad 
v.  Etwaret  Mahto  (1873),  20  W.  B. 
C.  B.  138. 
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collusion  with  the  tenant l  or  other  person  sued,  ho  may  be  joined  as  a 

defendant.2 

If  the  suit  be  barred  against  some  of  them,  tho  whole  suit  fails.3 

As  to  the  effect  of  a  decree  in  a  suit  by  or  against  a  manager,  see  ante, 

p.  267,  and  post,  pp.  278,  279, 

It  has  been  held  that  where  one  of  the  family  has  entered 
into  a  contract  in  his  own  name  he  can  enforce  it  alone.4 

Where  he  has  been  put  in  possession  of  a  portion  of  the 
property  by  the  others,  he  may  be  able  to  sue  alone  in  respect 
of  it.* 

A  coparcener  can  sue  for  damages  for  an  act  by  which  he  is  individually 
damnified.6 

MANAGER. 

The  property  of  a  joint  family  is  ordinarily  managed  by  one  Manager, 
of  the  coparceners  who  is  entitled  to  possession  of  the  family 
property  as  such  manager.7  The  father,  if  Hying,  of  a  family 
governed  by  the  Mitakshara  school  of  law  would  be  the  manager.8 
In  other  cases,  the  eldest  male  member  of  the  family  would 
ordinarily,  but  not  necessarily,  be  selected.9 

When  the  coparceners  cannot  agree  as  to  the  selection  of  a  manager,  a 
partition  seems  to  be  the  only  practical  remedy. 

The  manager  is  called  the  "  Karfa" 

As  to  the  management  of  a  religious  or  charitable  endowment,  see  post, 
pp.  556-559. 

1  Jadu  Doss  v.  Sutherland  (1878),     see  ante,  p.  267,  note  2. 

4  Gale.  556 ;  3  G.  L.  R.  223  ;  Doorga  &  Amir    Singh    v.    Moazzum    Ali 

Churn  Surma  v.  Jampa  Dassee  (1873),  Khan  (1875),  7  N.  W.  P.  58. 

12  B.  L.  R.  289 ;  21  W.  R.  0.  R.  46.  6  Gopee  Kishen  Gossain  v,  Ryland 

See,  however,  Jadoo  Shot  v.  Kadum-  (1868),  9  W.  R.  G.  R.  279.    As,  for 

&wee.Da$see(1881),7Calc.  150.  instance,  a  claim  for  mesne  profits, 

2  Pramada    Nath   Roy    (Raja)    v.  Chundee    Chowdhry    v.    Macnaghten 
Ramam  Kanta  Roy  (Raja)  (1907),  35  (1875),  23  W.  R.  C.  R.  386. 

I.  A.  73 ;  35  Gale.  331 ;  12  C.  W.  N.         7  Bhaslcan  Kasawrayudu  v.  Bha$- 
249 ;  10  Bom.  L.  R.  66.  karam    CJialapatirayudw    (1908),    31 

3  Kalidas      KwMas     v.      Nathu     Mad.  318. 

Bhagvan  (1883),  7  Bom.  217 ;   Sham-  8  See  Surja  Prosad  (Lafa)  v.  Golab 

rathi  Singh  v.  Kishan  Prasad  (1907),  Chand  (1900),  27  Gale.  724,  at  p.  743  ; 

29  AIL  311 ;    Ramsebuk  v.  Ramlall  4  G.  W.  N.  701,  at  p.  711 ;  Gajindra 

*Koondoo    (1881),    6    Gale.    815 ;     8  Narain  (Rai)  v.  Harihar  Narain  (Rai) 

0.  L.   R.   457;    contra  Labhu,  Ram  (1908),  12  C.  ;W,  N.  687. 

v.  KansU  Ram  (1905),  76  P.  L.  R.  »  See  K.  K.  Bhattacharya's  "  Joint 

Of.  Ramdoyal  v.  Junmenjoy  Coondoo  Hindu  Family,'*  pp.  209,  223.    As  to 

(1887),  14  Gale.  791.  the    disqualification  of    a  father  or 

*  Btmpse  Singh  v.  Soo&isU  LaU  other   manager,   see   ibid.,   pp.   220, 

(1881),  7  Oak  739  5  10  G.  L  R.  263  ;  221. 
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Where  there  is  only  one  adult  member  of  the  family,  the 
Court  will  recognize  an  appointment  of  a  manager  by  him  to 
take  effect  after  his  death.1 

The  manager  is  not  an  ordinary  agent  of  the  family.2  He 
is  thus  described  by  Mr.  Cowell 3 :  "  When,  therefore,  we  come 
to  define  the  relation  of  each  member,  especially  of  the  managing 
member,  to  the  joint  family  and  the  joint  estate,  we  are  brought 
into  contact  with  a  ^relationship  which  has  no  counterpart  in 
English  law.  Neither  the  term  *  partner/  nor  '  principal/  nor 
4  agent/  nor  even  *  coparcener/  will  strictly  apply.  He  is,  in  fact, 
a  sort  of  representative  owner,  his  independent  rights  being 
limited  on  all  sides  by  the  correlative  rights  of  others,  and 
burdened  with  a  liability,  coextensive  with  his  ownership,  to 
provide  for  the  maintenance  of  the  family." 

In  dealing  with  the  same  question,  the  Judicial  Committee 
said,4  "  The  relation  of  such  persons  is  not  that  of  principal,  or 
cigent,  or  of  partners  ;  it  is  much  more  like  that  of  trustee  and 
costui  quo  trust."  ' 

The  manager  is  the  dc  facto  guardian  of  tho  interests  of 
jomt  family  minor  coparceners  in  the  coparcenary  property.3 

c"  A  guardian  of  the  property  of  an  infant  cannot  properly  be  appointed 
in  respect  of  the  infant's  interest  in  the  property  of  an  undivided  Mitak- 
shara  family  ...  on  the  plain  ground  that  the  interest  of  a  member  of 
such  a  family  is  not  individual  property  at  all,  and  that  therefore  a  guardian, 
if  appointed,  would  have  nothing  to  do  with  the  family  property."  6  These 
observations  of  the  Judicial  Committee  would  apparently  apply  also  to 

1  MahttUe&kvar      v.     JRamrfiandra     pp.  283  et  seq. 

(1913),  38  Bom.  94;  15  Bom.  LR.  882;  •  Glianb-ul-hfi    v.    KMlalc    Singh 

£aj  Lukhce  Ddbea  v.  Gokool  Chundcr  (1903),  30  I.  A.  165,  at  p    170-   25 

Chmedhry  (1869),  13  M.  I.  A.  209 ;  2  All.  407,  at  p.  416 ;   7  C.  W.  N  681  • 

B.  L.  E  P.  C  57 ;  12  W  B.  P.  C.  47.  5  Bom.  L.  E.  478,  at  p.  687 ;  Bindaji 

2  Muhanmad  Askan  v  Sadhe  Earn  Laxuman  Tnpiihkar  v.   Mafhwabai 
Singh  (1900),  22  All.  307,  at  pp.  317,  (1905),  30  Bom.    152.    See   BanMu 
320;  Kandasami  Asan  v.  SomasJcan-  Prasad  v.  DJiiraji  Kuar  (1898)  20  AIL 
da  Ela  Nedhi  (1910),  35  Mad.  177.  400  ;    Virvpakahaypa   v.    Nzlgangava 

8  "Tagore  Law  Lectures,"  1870,  (1894),  19  Bom.  309;  Sham  Kuar  v. 

P-  108-  Mohanunda  Sakoy  (1891),  19  Gale 

*  Anmmahi  Chetty  v.  Murugasa  301 ;  Jhabbu  Singh  v.  Ganga,  Sishan 

CMty  (1903),  30  L  A.  220,  at  p.  228  ;  (1895),  17  All.  529.  In  DoonaPeraad  v 

26  Mad.  544,  at  p.  553;  70  W.  N.  Kesho  Pcrsad  Singh  (1882),  9  L  A" 

754,  at  p.  765;  5  Bom.  L.  K.  494.  27;  8  Calc.  656,  it  was  taken  for 

See  CfwcfaK  Latt  Singh  v,  Poran  granted  that  a  certificate  under  Act 

Cfomfcr  Bwel  (1868),  9  W.  B.  C,  B.  XL.  of  1858  could  be  given  to  a 

48f  .  '  ,.  co-sharer.  Of.  Act  IV.  of  1892,  s,  2  i 

5  A»  to  fe*  |>ow«rs  <?f  irisi  *ee  post,  Act  I,  (M,  C,)  of  1902,  s,  17, 
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the  appointment  of  a  guardian  by  a  High  Court.1  This  principle  does 
not  apply  when  all  the  coparceners  are  minors  and  a  guardian  of  the  property 
is  appointed  of  the  whole  number,  but  the  order  should  reserve  liberty  to 
any  minor  on  attaining  majority  to  apply  for  removal  of  the  guardian  or 
restriction  of  his  power.2 

Where  the  minor  has  separate  property  there  would  be  no  objection  to 
the  appointment  of  a  guardian,3  and  in  any  case  a  guardian  of  his  person 
can  be  appointed.4 

When  the  members  of  the  family  have  represented  that  a  member  other 
than  the  manager  is  entitled  to  act  as  such,  they  are  bound  by  his  acts  as  twa  of 
much  as  if  he  had  been  de  jure  manager.5  au    °n  y* 

The  duty  of  the  father -or  other  manager  is  to  manage  the  Duty  of 
property  of  the  joint  family  for  the  benefit  of  such  family  as  a  manager' 
whole  ;  6  to  realize  the  income  of  the  family  property,  pay  the 
debts,7  and  other  outgoings  connected  with  the  management, 
and  expend  the  residue  for  the  benefit  of  the  family  and  its 
members.  He  must  provide  for  the  maintenance,  education, 
marriages,  sradhs,  and  other  usual  religious  expenses  of  the 
coparceners,8  and  of  such  members  of  their  family  as  they  are, 
or  were  when  alive,  legally  or  morally  bound  to  maintain,9 
including  their  illegitimate  sons  when  not  coparceners,10  and 
also  of  persons  disqualified  from  inheritance  and  their  families.11 

1  In  In  re  ManilalHurgovan(19QQ),  a  Sindaji  Laxuman  Tripuhlcar  v. 

25   Bom.    353,   the   High  Court    of  MafhuraJbai  (1905),  30  Bom.  152. 

Bombay,  under  its  general  jurisdic-  8  See   Bandhu  Prctsad  v.    Dhiraji 

tion,  and  apart  from  the  Guardians  Kuar  (1898),  20  All.  400. 

and  Wards  Act,  appointed  a  guardian  *  Virupakshappa     v.     Nilgangava 

of  the  interest  of  a  minor  m  property  (1894),  19  Bom.  309, 

held  by  a  family  governed  by  the  s  See    Mudit    Narayan    Singh    v. 

Mitakshara  school  of  Hindu  law.     In  Ranglal  Singh  (1902),  29  Calc.  797  ; 

doing  so  the  Court  said  (at  p.  357),  Krisktw,  Ayyar  v.  Krishnasami  Ayyar 

"  But  in  coming  to  this  conclusion  (1900),  23  Mad.  597.    Act  I  of  1872, 

we  desire  to  add  that  it  is  a  power  s.  115. 

to   be   exercised   with    the   greatest  6  See   Bhowani  Proshad  Shahu  v. 

caution.   We  make  the  appointment  Juggernath  Shahu  (1909),  13  C.  W.  N. 

in  this  case  because  the  person  apply-  309. 

ing  to  be  Appointed  the  guardian  is  7  Where  ho  cannot  pay  the  debts 

also  the  manager  of  tho  family  to  out    of    income,    he    may   have    to 

which  the  minor  belongs,  and  thus  wo  alienate     tho     property,     see    post, 

do  not  introduce  into  the  family  any  pp.  283  el  $e%, 

element  of  possible  disturbance.     I  8  Ante,  pp.  234,  235. 

can  hardly  imagine  a  case  in  which  9  As  to  widows,  see  arrief  p.   89. 

it  would  be  right  to  grant  such  an  As  to  the  marriage  of  daughters,  see 

appointment    unless    the    applicant  Vaikuntam  Armnangar  v.  KaUapwan 

were  the  manager,  and  it  is  expressly  Ayyangar  (1900),  23  Mad.  512. 

upon  this  ground  that  we  make  the  10  Ante,  pp.  227,  228. 

appointment  in  this  case,"    See  alsq  "  Ante,  pp,    228,  229.     "Mitak- 

Jcwram    Lusxmon    (1892),    16    Bom.  skara,"  chap.  ii.  s.  10,  par&s,  12-14 ; 

63ij  ;t%«w$  Ifrmji  (i§?3)»    19  "  Dayabhaga,"  chap.  v.  paras.  10,  11  j 

BQMJ. 9ft    .,'•'.         , 
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manager. 


In  expending  money  for  the  benefit  of  an  individual  member 
or  his  family,  he  need  not  take  into  account  the  share  which 
such  member  would  be  entitled  to  on  a  partition.1 

Provided  he  administers  the  property  for  the  benefit  of  the  family  the 
manager  is  not  bound  to  economize  or  save.2 

Where  the  discretion  of  the  managing  member  is  exercised 
fond  fide  and  for  the  benefit  of  the  estate,  and  the  family  have 
the  benefit,  such  discretion  should  not  be  narrowly  scrutinized.3 

In  a  suit  for  partition  a  coparcener  can,  it  is  submitted, 
require  the  manager  to  furnish  an  account  of  his  dealings  with 
the  coparcenary  property  for  the  purpose  of  ascertaining  the 
amount  of  the  property  to  be  partitioned,  although  he  has  no 
right  to  claim  relief  in  respect  of  past  inequality  in  the  enjoy- 
ment of  the  property. 

This  right  was  affirmed  in  Damodardas  ManelM  v.  Uttamram  ManeHal 
(1892),  17  Bom.  271 ;  and  in  Parmeshwar  Dube  v.  Gdbind  Dube  (1915), 
43  Calc.  459  ;  20  C.  W.  N.  25 ;  but  in  Blwwani  Proshad  Shdhu  v.  Juggerimfh 
iShakit  (1909),  13  C.  \V.  N.  309  ;  Batakrushna  Iyer  v.  Mwtkusami  Iyer  (1908), 
32  Mad.  271,  and  Narai/an  v.  Rajaram  (1903),  28  Bom.  201,  it  was  held  that 
such  nght  did  not  exist  except  in  case  of  fraud  or  misrepresentation. 

It  is  difficult  to  see  how  in  the  absence  of  such  an  account  there  can 
be  a  complete  enquiry  as  to  what  the  family  property  consists  of  at  the 
time  of  the  partition. 

In  the  case  of  a  partition  between  members  who  have  been  in  possession 
of  different  portions  there  may  be  no  such  right  to  an  account.4 

Although  he  does  not  seek  for  partition,  a  coparcener,  who 
does  not  himself  take  part  in  the  management  of  the  property, 
may  at  any  time  by  suit  require  the  manager  to  account  for  his 
dealings  with  the  family  property,5  but  he  is  not  entitled, 
while  he  remains  undivided,  to  require  any  particular  share  of 
the  profits  to  be  made  over  to  him,6 


s.  11,.  para.  10;  "DattakaChandrika," 
s.  6,  para.  2;  K.  K.  Bhattaeharya's 
"Law  of  the  Joint  Hindu  Family," 
p.  295.  A  list  of  the  persons  entitled 
under  the  Rishi  texts  to  maintenance, 
is  to  be  found  in  E.  C.  Mitra's  "  Law 
of  Joint  Property,"  pp.  66-68. 

1  See  K.  K.  Bhattacharya,  "  Law 
of  th&  Joint  Hindu  Family,"  p.  193. 

*  ftlwmm  Proskad  Shaihw  v.  Jitg- 
gvwM  Shaku  (1909),  13  0.  W.  N.  309. 

*  i<**Ww»  v:tipinMkwtfiiZtf  (1877), 
2  Mad 


*  Konerrav  v.  Gurrav  (1881),  5 
Bom.  589,  as  explained  in  Damo- 
dardas  ManeJdal  v.  Uttamram  Manek* 
lal  (1892),  17  Bom.  271,  at  pp.  278, 
279. 

6  Abhaychandra  Roy  GbouAy  v. 
Pyari  Mohan  Quho  (1870),  5  B.  L. 
R.  347;  13  W.  R.  F.  B.  R.  75; 
Nowkteo  Kooeree  (Mussamut)  v.  Ldtt- 
jee  Modi  (1874),  22  W.  R.  C.  R.  202. 

6  See  Shudanund  Mohapatiur  v. 
Bonomake  Does  MoTuapattur  (1866), 
6  W.  R.  C.  R.  256,  at  p.  259 ;  Ganpvt 
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The  cost  of  taking  such  account  would  probably  not  be  on  the  same 
footing  as  the  costs  of  an  account,  which  is  ancillary  to  partition.  The 
Court  would  probably,  unless  default  appeared  in  the  manager's  accounts, 
or  unless  the  manager  had  declined  to  render  any  information  to  his  co- 
parceners, or  where  the  person  seeking  the  account  was  in  possession  of 
complete  information  as  to  the  accounts,  require  the  coparcener  asking 
for  an  account  to  pay  the  costs.  Where  the  account  is  ancillary  to  the 
partition,  the  costs  would  ordinarily  be  borne  in  proportion  to  the  shares. 

In  furnishing  such  account,  whether  in  a  suit  for  partition 
or  not,  the  managing  member  of  a  joint  family  is  entitled  to 
credit  for  all  sums  of  money  bond  fide  spent  by  him  for  the 
benefit  of  the  joint  family.  He  must  be  debited  with  all  sums 
•which  he  has  actually  misappropriated,  or  which  he  has 
spent  for  purposes  other  than  those  in  which  the  joint  family 
was  interested.1 

"  What  that  account  should  be,  so  as  to  discharge  him  from  his  liability 
to  account  as  manager,  and  what  objections  the  other  members  can  take 
to  it,  must  .  .  .  depend  on  the  conduct  of  the  manager  and  the  other  mem- 
bers, the  nature  of  the  property,  and  the  circumstances  of  the  family,  and 
cannot  be  satisfactorily  stated  in  definite  terms."  2 

"  Of  course  no  member  of  a  joint  Hindu  family  is  liable  to  his  copar- 
ceners for  anything  which  might  have  been  actually  consumed  by  him 
in  consequence  of  his  having  a  larger  family  to  support,  or  of  his  being 
subject  to  greater  expenses  than  the  others ;  but  this  is  simply  because 
all  such  expenses  are  justly  considered  to  be  the  legitimate  expenses  of 
the  whole  family.  Thus,  for  instance,  one  member  of  a  joint  Hindu  family 
may  have  a  larger  number  of  daughters  to  marry  than  the  others.  The 
marriage  of  each  of  those  daughters  to  a  suitable  bridegroom  is  an  obligation 
incumbent  upon  the  whole  family  so  long  as  it  continues  to  be  joint,  and 
the  expenses  incurred  on  account  of  such  marriage  must  be  necessarily 
borne  by  all  the  members  without  any  reference  whatever  to  respective 
interests  in  the  family  estate."  3 

It  is  competent  to  the  members  of  the  family  to  make  a  special  Arrangement 

*  as  to  majiag6- 

______ — — — " ment. 

v.  Annaji  (1898),  23  Bom.  144;  Chuc-  ram  Mamklal  (1892),  17  Bom.  271, 

kun  Latt  Singh  v.    Poran   Chunder  at  p.  279. 

Singh  (1868),  9  W.  B.  0-  B.  483,  as         »  Abhaychandra  Roy  Chowdhry  v. 

explained  in  Abhaychandra  Moy  Chow-  Pyari  Mohan  Guho  (1870),  5  B.  L.  B. 

dfoy  v.  Pyari  Mohan  Guho  (1870),  5  347,  at  p.  349 ;  13  W.  B.  F.  B.  B.  75. 

B.  L.  B.  347,  at  pp.  354-356 ;    13  See   Soorjeemoney  Dossee  (Sreemutty) 

W  B  F  B.  B.  75,  at  p.  79 ;  Nowlaso  v    Denobundoo  Mullick  (1857),  6  M. 

Eooeree  (Mussamut)  v.  Lattjee  Modi  LA  526,  at  p.  540.    See  Kanganmani 

(1874),  22  W.  B.  C.  B.  202.  Dasi  (S.  M.)  v.  Kasinath  Dvtt  (1868), 

i  Abhaychandra  Boy  Chowdhry  v.  3  B.  L.  B.  O.  C.  1,  at  p.  4,  differed 

Pyari  Mohan  Guho  (1870),  5  B.  L.  B.  from    on   another   point   in    Abhay- 

347,  at  p.  349 ;  13  W.  B  F.  B.  B.  75 ;  chandra  Roy  Chowdhry  v.  PyarimoUn 

Pormeshwar    Dvhe,  v.   Gobind  Dube  Guho  (187Q),  5  B.  L.  B.  347 ;   13  W. 

(1915),  43  Gale.  459;  20  C.  W.  N.  1.  B.  F.  B.  E,  75. 

a  Damodardas  ManeJchl  v    Uttam- 

H.L.  T 
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arrangement  as  to  the  accountability  of  the  manager,1  or  as  to  the  way 
in  which  the  family  is  to  be  managed. 

By  arrangement  a  manager  may  keep  a  separate  account  of  expenditure 
on  behalf  of  a  particular  member  of  the  family,  and  on  a  partition  such 
member  may  become  liable  for  the  amount  appearing  due  on  such  account.2 

A  coparcener  is  not,  except  under  special  circumstances,  entitled  to 
ask  for  an  account  of  a  portion  of  the  property  only.  Where  a  trading 
business  forms  a  part  of  the  assets  of  the  joint  family,  one  member  cannot 
sue  for  an  account  of  past  profits  and  losses,  apart  from  the  accounts  of 
the  joint  family.8 

The  manager  represents  the  family  in  transactions  with 
outsiders.4  He  lias  the  ordinary  powers  incident  to  the  due 
management  of  the  property ;  5  as,  for  instance,  he  can  receive 
payments  and  give  receipts,  and  can  execute  decrees  on  behalf 
of  the  family ; 6  but  he  can  act  only  with  the  assent,  express 
or  implied,  of  the  body  of  coparceners.7 

In  a  partition  the  manager  of  a  branch  of  the  family  is  entitled  to 
represent  the  other  members  of  that  branch.8 

Where  a  portion  of  the  family  assets  consists  of  a  trade  or 
other  business,  the  manager,  or  other  member  of  the  family  in 
charge  of  the  business,  has  all  the  powers  which  are  usually 
exercised  by  a  person  carrying  on  such  business,  and  can  bind 
the  members  of  the  family  personally  by  debts  properly  incurred 
for  the  purposes  of  the  business.^  He  can  make  contracts,  give 


1  Ramabhadra  (Rayah   Sdrucherla) 
v.  Virabhadra  Suryanarayana  (Rajah 
Setrucherla)  (1899),  26  I.  A.  167 ;  22 
Mad  470  ;  3  C.  W.  N.  533 ;   1  Bom. 
L.  B.  388.      See  Skankar  Balsh   v. 
Hardeo  Bafoh  (1888),  16  I.  A.   71; 
16  Calc.  397. 

2  Soorjeemoney  Dossee  (Sreemutly) 
v.  Denobundoo  Mulhcl-  (1857),  6  M. 
I  A  526,  at  p.  540. 

3  See  Bamalbhai  Nathubhai  v.  Some- 
shvar  (1880),  5  Bom.  38,  at  p.  40. 

4  See  V^th^tD7lond^v.Babaj^(lQQS), 
32  Bom.   375 ;   10  Bom.  L.  B.  505 ; 
Hori  Lai  v.  Hunman  Kunwar  (1912), 
34  All.  549,  at  p.  554. 

5  See   KoUa  Ramasami   Chetti   v. 
Bangari  Seshama  Nayamvaru  (1881), 
3  Mad.  145,  at  p.  150;  Golapdi  Heah 
v.  Pwno  Chandra  Dutta,  (1917),  21 
C.  W.  H,  774. 

6  AMaibw  Singh  v,  Earn  Sarup 

),  3$  All,  m       " 


7  Chimnaji  Govind  Godbole  v.  Dm- 
far  Dhondtv  Godbole  (1886),  11  Bom. 
320,  at  p.  324. 

8  Brijmj  Singh  v.  Shcodan  Singh 
(1913),  40  I   A.  161,  at  p.  167;  35 
All.  337,  at  p.  346;  17  C.  W.  N.  949, 
at  p.  954 ;  15  Bom.  L  B.  652,  at  p.  658. 

8  Ramlal  Thakursidas  v.  Lakhmi- 
chand  Muniram  (1861),  1  Bom.  H.  C. 
App.  h. ;  Samalbhai  Nathubhai  v. 
Someshvar  (1880),  5  Bom.  38 ;  SaJcra- 
thai  Natliubhai  v.  Maganlal  Mukhand 
(1901),  26  Bom.  206;  JSemola  Dossee 
v.  Mohun  Do&see  (1880),  5  Calc.  792  ; 
6  C.  L.  B.  34 ;  Johurra  Bibee  v.  Sree 
Gopal  Misser  (1876),  1  Calc.  470; 
Prem  Chand  Bauthra  v.  Radhica  Lall 
Roy  (1877),  1  Shome,  1 ;  Joylcisto 
Cowar  v.  Nittyanund  Nundy  (1878), 
3  Calc.  738 ;  2  C.  L.  B.  440 ;  Baldeo 
Sonar  v.  Mobarak  All  (1902),  29  Calc. 
583;  6  C.  W.  N,  370;  Sheo  Persfad 
y,  JtoJ  Kmmr  W  (1892),  SO 
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receipts,    and    compromise,    or   discharge    claims    ordinarily 
incidental  to  the  business,1 

As  to  the  rights  of  the  Official  Assignee  when  the  manager  becomes 
insolvent,  sec  Grey  v.  Walter  (1913),  48  Gale.  523. 

Minor  members  are  only  liable  to  the  extent  of  the  assets 
of  the  business,2  i.e.  property  which  has  been  used  by  the  family 
for  the  purposes  of  the  trade,  or  which  has  been  acquired  out 
of  the  profits  thereof.3 

Some  of  the  decisions  make  the  interest  of  the  minor  in  the  whole  family 
property  liable,4  but  the  above  limitation  of  liability  is,  it  is  submitted, 
correct.5 

"  A  trade  like  other  personal  property  is  descendible  amongst  Hindus, 
but  it  does  not  follow  that  a  Hindu  infant,  who  by  birth  or  inheritance 
becomes  entitled  to  an  interest  in  a  joint  family  business,  becomes  at 
the  same  time  a  member  of  the  trading  partnership  which  carries  on  the 
business.  He  can  only  become  a  member  of  the  partnership  by  a  consentient 
act  on  the  part  of  himself  and  the  partners."  ° 

The  manager  cannot  start  a  new  business  so  as  to  bind  minor  copar- 
ceners,7 or  adult  coparceners  who  do  not  consent. 

The  fact  that  all  the  coparceners  are  partners  in  the  business  must,  if 
disputed,  be  proved.8 

Where  the  business  is  carried  on  by  the  manager  on  behalf  of  the  family 
in  partnership  with  a  stranger,  the  death  of  the  manager  dissolves  the 

Calc.    453  ,*     Morrison   v.    Verschoyle  kisto    Cowar    v.    Nittyanund  Nundy 

(1901),  6  C.  W.  N.  429,  at  p    458;  (1878),  3  Calc.  738;   2  C.  L.  R  440; 

Nagendra    Chandra    Dcy    v.     Amar  Gokal  Kastur  v.   Amarchand  (1907), 

Chandra   Kundu    (1903),  7  0.  W.  N.  9  Bom.  L.  R.  1289. 

725.    In  the  matter  of  Haroon    Ma~  *  See    Bishambhar    Nath    v.    Shco 

homed  (1890),  14  Bom.  189  ;    Nunna  Narain  (1906),  29  All    166 ;    Gopal 

Setti  v.  Chtdaraboyina  (1902),  26  Mad.  Kastur  v.  Amarchand  (1907),  9  Bom. 

214 ;     Gokal   Kastur   v    Amarchand  L.  R.  1289. 

(1907),  9  Bom.  L.  R,  1289.    See  Jo-  5  See  JoyUsto  Cowar  v.  Nittyanund 

Tiarmal  Ladhooram  v.   Chetram  Han  Nundy  (1878),  3  Calc.  738  ;  2  C.  L  R. 

8wyh  (1914),  39  Bom.  715;   17  Bom.  440. 

L.  R.  293.  e  LutcTmanen  Chetty  v.  Siva  Pro- 

1  Kishen  Parshod  v.  Har  Narain  Jcasa  Moddiar  (1899),  26  Calc.  349, 

Singh  (1911),  38  L  A.  45,  at  p.  51 ;  at  p.  354;  3  C.  W.  N".  190,  at  pp.  192, 

33  All.  272,  at  p.  276 ;   15  C.  W.  N.  193 ;    Anant   Ram    v.   Channu    Lai 

321,  at  p.  326 ;   13  Bom.  L.  R.  359,  (1903),  25  AIL  378 ;   Lalji  Nensey  v. 

at   p.    365  ;  Raghunathji   Tarachand  Keshowji  Punja  (1912),  37  Bom.  340 ; 

v.  Bank  of  Bombay  (1909),  34  Bom.  14  Bom.  L.  R.  840. 

72  ;  11  Bom.  L  R.  255.  7  See  Mdkhun  Loll  Dutt  v.  Eamlall 

a  Sanka  Knshnamurthi  v.  Bank  of  Shaw  (1898),  3  C.  W.  N.  134 ;  Morri* 

Surma  (1911),  35  Mad.  692.  son  v.  Verschoyle  (1901),  6  C.  W.  N. 

8  See  Johurra  Bibee  v.  Sree  Gopal  429,  at  p.  458. 

kisser  (1876),    1    Calc.    470  5      jft.  I  Vadilal  UWhai  v.  &/,«&  Khu- 

elambhar  Nath  v,  Sheo  Narain  (1906),  sM  Dalpatram  (1902),  27  Bom.  157 ; 

29  AIL   166 ;      Bishambhar  Nath  v,  see  Baldeodas  v.  Manekchand  (1901)* 

?  £&  m ,-  Jfy-  3  Bom.  L,  R,  144 
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partnership,1  but  where  the  coparceners  alone  are  members  of  the  partner- 
ship, the  death  of  a  member  does  not  dissolve  the  partnership.2 

Where  the  manager  has  contracted  debts  for  a  proper  joint 
family  purpose,  the  coparcenary  property  is  liable.3  The 
members  of  the  family  are  liable  to  the  extent  of  family  property 
which  has  come  to  their  hands,  arid  if  the  manager  or  any  other 
member  of  the  family  pays  more  than  his  share  he  can  require 
the  others  to  contribute.4 

There  is  no  presumption  that  the  action  of  a  manager  in  contracting 
debts,  etc.,  is  on  behalf  of  the  joint  family,5  or  that  it  is  within  his 
authority.6 

It  has  been  held  that  where  the  manager  borrows  money  in  his  own 
name  on  promissory  notes  for  the  purpose  of  a  joint  family  business,  or 
to  meet  a  joint  family  necessity,  the  creditor  can  recover  the  money  from 
all  the  members  of  the  family,  although  they  were  not  all  parties  to  the 
notes.7  It  is  submitted  that  no  one  but  a  party  to  a  promissory  note 
can  be  held  liable  thereunder,8  although  the  family  may  be  liable  for  the 
debt.  Where  the  note  is  given  in  the  name  of  the  firm,  the  partners  are 
liable.' 

Where  the  manager  contracts  a  debt  which  is  binding  not 
only  on  the  persons  executing  the  contract  but  on  the  other 
members  of  the  joint  family  to  which  he  belongs,  the  creditor 
may  elect  to  treat  the  debt  as  a  personal  debt,  and  sue  the 
manager  personally,  or  he  may  sue  him  as  representative  of  the 
family,10  or  he  may  sue  the  whole  family. 


1  Sokkanadha  Vannimundar  v.  Sok- 
Jcanadha  Vannimundar  (1904),  28  Mad. 
344 ;  followed  in  Eamanathan  Chetty 
v.    Jegappa  Chetty  (1915),  30  Mad. 
L.  J.  241. 

2  E^ghumaU  v.  Lwchmondas  (1916), 
20  C.  W.  N.  708. 

3  Dwarka     Nath     Chowdhury     v. 
Bungshi  Chandra  Saha  (1905),  9  C. 
W.  JSf.  879. 

*  See  Bimala  Debi  (Srimati)  v. 
Tarasundari  Deli  (Srimati)  (1870), 
6  B.  L.  R.  App.  101 ;  14  W.  R.  C.  R. 
480;  Affhore  Nath  Mukhopadhya  v. 
Grish  Chunder  Mukhopadhya  (1892), 
20  Calc.  18 ;  Baldeo  Sonar,  v.  Mo* 
burak  Ali  (1902),  29  Calc.  583 ;  6  C. 
W.  N.  370. 

&  Soiru  Padmanabh  jRangappa  v. 
Narayanrao  (1893),  18  Bom.  520; 
Krishna  Eamaya  Nails  v.  Vasudev 
r«xfefa&  Pai  (1896),  21  Bom.  808, 
*t  |K  81$ ;  Svrikwr  Pershad  v.  Goury 


6  See   Nagendra   Chandra  Dey  v. 
Amar  Chandra  Kundu  (1903),  7  C. 
W.  N.  725 ;  Ganpat  JKai  v.  Munni  Lai 
(1911),  34  All.  135. 

7  Bawndb  Chandra  De  v.  Eamdhon 
Dhor   (1906),    11    0.    W.    N.     Z39; 
Krishna  Cheitiar  v.  Nagamani  Ammal 
(1914),  39  Mad.  915.    See  also  No- 
gendra  Chandra  Dey  v.  Amar  Chandra 
Kundu    (1903),    7    C.    W.    N.    725; 
Krishna  Ayyar  v.  Krishnasami  Ayyar 
(1900),  23  Mad.  597. 

8  See  per  Davies,  J.,  in  Krishna 
Ayyar  y.  Krishnasami  Ayyar  (1900), 
23  Mad.  597,  at  p.  601 ;  Thaith  Ottahil 
Kutte    Ammu    v.    Puroshotam   Doss 
(1911),  1  Mad.  W.  N.  45. 

9  JRaghunathji  Tarachand  v.  Bank 
of  Bombay  (1909),  34  Bom.  72 ;    11 
Bom.  L.  R.  255. 

10  Jumoona  Persad  Singh  v.  Digna- 
rain  Singh,  (1883),  10  Gala  1 ;   13  C. 
L,  R.  74. 
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In  the  first  case  he  can  only  realize  his  debt  from  the  share 
of  the  manager ; l  in  the  latter  cases  he  can  recover  it  from  the 
family  property.2 

Although  a  manager  may  have  power  to  deal  with  the  co- 
parcenary property,3  he  has  no  power  to  bind  the  other  members 
of  the  family  personally,4  except  in  the  proper  management  of 
a  family  business,5 

Iii  the  Bombay  Presidency  there  is  an  express  enactment  protecting 
members  of  joint  Hindu  families  from  personal  liability  for  family  debts 
incurred  while  they  were  unborn,  or  before  they  attained  the  age  of  twenty- 
one  years.  They  are  liable  after  that  age  for  such  debts  to  the  extent  of 
family  property  come  to  their  hands  and  not  duly  applied  "by  them,6 

In  the  absence  of  fraud  or  collusion,  the  manager  can  bind  Compromise, 
the  estate  by  a  compromise,7  or  by  a  reference  to  arbitration.8 

Where  he  has  been  appointed  guardian  of  a  minor  for  the  suit,  his 
powers  are  controlled  by  the  Civil  Procedure  Code  (Act  V.  of  1908),  0.  xxxii,, 
r.7.9 

* 

He  can  pay  interest  on  a  debt,  or  can  acknowledge  one,  so 
as  to  extend  the  period  of  limitation,10  but  he  has  no  power  to 
pay  or  revive  by  acknowledgment  a  debt  which  is  barred  by 
limitation,  except  as  against  himself.11 
» 

1  See  post,  p.  283.  to  a  family  arrangement  made  by  the 

2  See  post,  p.  280.  father,  see  Ramdas  v.  Chabildas  (1910), 

3  Post,  pp.  283  et  seq.  12  Bom.  L.  B.  621. 

*  Chalamayya,  v.  Varadayya  (1898),  8  Jagan  Nath  v.  Mannu,  Lai  (1894), 

22  Mad.  166  ;  Ranjit  Swig  v.  Amullya  16  All.  231 ;   Bdaji  v.  Nana  (1903), 

Prosad  OJiose  (1905),  9  C.  W.  N.  923 ;  5  Bom.  L.  B.  95. 

of.    Wagehela  Rajsanji  v.   Masludin  9  Ganesha  Row  v.   Tuljaram  Row 

(Shekh)    (1887),    14   I.    A.    89;      H  (1913),  40  I.  A.  132;   30  Mad.  295; 

Bom.  551 ;    Indur  Chunder  Singh  v.  17  0.  W.  N.  765 ;  15  Bom.  L.  R.  626. 

Radhakishore  Ghose  (1892),  19  I.  A.  10  Bhasker  Tatya  Shet  v.    Vijalal 

90;     19   Calc.   507;    Ranmal  Singji  Nathu  (1892),  17  Bom.  512;    Chin- 

(Maharana  Shri)  v.   Vadilal  VakJiat-  naya  Nayudu  v.  Gurunatham   Chetti 

chcmd  (1894),  20  Bom.  61 ;  Surendra  (1881),    5    Mad.    169;    Kuvnarasami 

NcAh  Sarkar  v.   Atul  Chandra  Roy  Nadan  v.  Pala  Nagappa  Chetti  (1878), 

(1907),  34  Calc.  892;    Bhawul  Sahu  1  Mad.  385;   Sarada  Charan  Cholera- 

v.   Baij  Nath  P&rtob   Naram  Singh  varti  v.  Durgaram  De  Sinha  (1910), 

(1907),  12  C.  W.  N.  256 ;    Gajindra  37  Calc.  461 ;   14  C.  W.  N.  741 ;  Ear 

Naram  (Rai)  v.  Harihar  Narain  (Rai)  Prosad  Das  v.  Hanhar  Prosad  Singh 

(1908),  12  C.  W.  N.  687.    As  to  minors  (BaksM)  (1915),  19  C.  W.  N.  860.    As 

in  Bombay,  see  Act  VII.  (Bo.  C.)  of  to  the  power  of  a  father  to  bind  his 

1866,  s.  5.  son,  see  Narayanasami  Chetti  v.  Sami* 

5  Ante,  pp.  274,  275.  das  Mudali  (1883),  6  Mad.  293. 

,«  Act  VII.  (Bo.  C.)  of  1866,  s.  5.  "  Dalip Singh v.Kundan Lai (1913), 

7  Pitam   Singh   v.    Ujagar   Singh  35  AIL  207 ;    Chinnaya    Nayudu  v. 

(1878),  1  All.  651 ;  Ram  Kuber  Pande  Gurunatham    Chetti  (1881),    5    Mad. 

v.  Ram  Dasi  (1913),  35  AIL  428.    As  169;   Dinkar   v.  Appaji  (1894),  W 
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Fraud.  A  coparcener  is  entitled  to  have  a  contract  made  by  the 

manager  without  authority  or  in  fraud  of   the  family  re- 
scinded.1 

Arrange-  A  manager  has  power  to  make  all  necessary  arrangements 

m    '  as  to  the  mode  of  enjoyment  of  the  joint  property  by  the  co- 

parceners, as  to  their  commensality,  and  as  to  their  religious 
duties  and  observances.2 

Where  a  son  had  taken  possession  of  a  portion  of  the  coparcenary 
property  against  the  will  of  his  father,  who  was  the  manager,  he  was 
ejected.3 

Decree  against  The  members  of  a  family  are  all  bound  by  a  decree  obtained 
manager.  "bond fide  against  the  father,  or  other  manager,  as  such  manager,4 
for  a  debt  duly  incurred  in  the  management  of  the  property,5 
whether  it  were  or  were  not  charged  upon  the  family  property, 
and  by  a  sale  of  the  family  property  in  pursuance  of  such 
decree,  or  in  a  suit  brought  against  the  manager  of  a  joint 
family  business  in  respect  of  such  business,6  or  in  any  suit 
brought  in  respect  of  the  family  property,7  although  they  were 
not  parties  to  the  suit.8  When  they  are  of  age  and  acquiesce 

Bom.    155;    Sobhawdri  Appa   Ran         5  Hanmanta   v.    Gopal  (1909),    11 

v.  Sriramulu,  (1893),  17  Mad.  221 ;  Bom.  L.  B.  1145. 
G&pdwrain   Mozoomdar  v.    Muddo-         6  JBaldeo   Sonar   v.    Mobarak   All 

wutty  Ouptee  (1874),  14  B,  L.  R.  21.  (1902),  29  Calc.  583 ;  6  C.  W.  N.  370 ; 

1  Rayji   Janardan  Barangpani    v.  Sheo  P&rshad  Singh  v,   Raj  Kumar 
Gangadkarbhat  (1897),  4  Bom.  29.  Lai    (1892),    20    Calc.    453 ;     Phut- 

2  Ragliunadka  (Sri)  v.  Srozokishoro  chand  v.  Lachmichand  (1882),  4  All. 
(Sri)  (1876),  3  I.  A.  154,  at  p.  191 ;  1  486  ;  seo  ante,  p.  267. 

Mad.  69,  at  p.  81;   25  W.  B.  C.  B.  7  As,  for  instance,  a  decree  charging 

291,  at  p.  302.    See  Romesh  Chunder  the  family  property  with  maintenance, 

Bhuttacharjee  v.  Soorjo  Coomar  Shut-  Minak&hiv.GUnnappa  Udayan  (1801), 

tacharjee    (1866),    5  W.    B.    C.    B.  24  Mad.  689. 

90-  8  SJieo  Shankar  Ram  v.  Jaddo  Run- 

s  BMeo  Das  v.  SJiam  Lai  (1875),  tear  (1914),  41    I.   A.   216 ;    36  All. 

I  All.  77.    This  was  put  upon  the  383;  18  C.  W.  N.  968;  16  Bom.  L.  B. 

ground  that  the  son  had  no  mdepen-  810,  affirming  Jaddo  Kwiwar  v.  SJwo 

dent  dominion,  ShanJcar  Ram   (1910),   33    All.    71; 

*  In  Madhusudan   v.  Ehau  (1912),  Kunjan  Qhetti  v.  Sidda  PiUai  (1898), 

15  Bom.  L.  B.  36,  and  in  Laxman  v.  22  Mad.  461 ;  Jogendro  Deb  Roy  Kut 

Vvwyok  (1915),  40  Bom.  329 ;    18  v.  Funindro  Deb  Roy  Kut  (1871),  14 

Bom.  L.  B.  52,  it  was  suggested  that  M.  I.  A.  367,  at  p.  376 ;  11  B.  L.  B. 

thsre  is  a  distinction  between  the  case  244,  at  p.  249 ;  17  W.  B.  C,  B.  104,  at 

of  the  family  being  represented  by  the  p.  106 ;   Khiarajmal  v.  Daim  (1904), 

fatlier,  and  the  case  where  it  is  repro-  32  I.  A.  23,  at  p.  35 ;  32  Calc.  296,  at 

seated  %  another  manager,  and  that  p.  314 ;   9  C.  W.  N.  201,  at  p.  215  ; 

in  tfae  letter  case  the  other  members  7  Bom.  L.  B.  1 ;  Hari  Vithalv.  Jairam 

of  the  foas%  are  act  bound  by  the  Vifhal  (1890),  14  Bom.  597  (doubted 

decree«  in  Madhusudan  v.  Shaw   (1912),  15 
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in  the  conduct  of  the  suit  by  their  father,  or  other  manager, 
the  coparceners  would  the  more  clearly  be  bound  by  the 
decree.1 

If  a  manager,  as  such  2  (with  the  acquiescence,  express  or 
implied,  of  the  adult  members  of  the  family),  brings  a  suit  on 
behalf  of  the  family,  and  no  objection  be  made  by  the  defendant, 
a  decree  can  be  made ;  but  a  defendant  may  insist  that  the 
other  members  of  the  family  be  brought  on  the  record,3  unless 
the  suit  be  brought  in  respect  of  a  contract  made  by  the  managers 
of  a  family  business,  and  all  the  persons  who  contracted  with 
him  are  parties  to  the  suit,4 

In  Kashinath  Ch^mnaj^  v.  Chimmji  Sadashiv,5  Scott,  J.,  sitting  on 
the  Original  side  of  the  Bombay  High  Court,  said,  "  As  a  matter  of  practice 
suits  are  not  filed  in  this  Court 6  by  managers  representing  their  infant 
coparceners ;  the  practice  is  to  join  all  parties  interested,  but  it  would 
seem  that  even  if  in  the  face  of  the  plaint  there  was  an  allegation  of  a  sole 
plaintiff  that  he  sued  as  manager  on  behalf  of  a  coparcenary,  the  minor 
coparcener  would  not  be  bound  by  proceedings,  unless  by  judicial  sale 
under  the  decree  rights  had  been  created  in  third  parties,  and  no  prejudice 
were  shown  to  the  absent  minors." 

It  has  been  held  that  where  all  the  adult  members  of  a  joint  family 
appear  on  the  record  it  is  a  legitimate  presumption  that  they  are  acting 
as  managers  on  behalf  of  themselves  and  of  the  minor  members  of  the  family 
who  are  not  joined  in  the  suit.7 

Bom.  L.  R.  36) ;  Doulut  Ram  v.  Mehr  bunessa  (Mussammat)  (1916),  1   Pat. 

Ohand  (1887),  14  L  A.  187 ;   15  Calc.  L.  J.  468. 

70  ;  Bissessur  Loll  Sahoo  v.  Luchmes-  3  See  Guruvayya  Gouda  v.  Datta- 

sur  Singli  (Maharajah)  (1879),  6  I.  A  traya  Anant,  28  Bom.  11 ;    ThaJetir- 

233  ;   5  C.  L   E,  477  ;   Baldeo  Sonar  mani  Singh  v  Dai  Rani  Ko&ri  (1906), 

v.  Molarak  Ah  (1902),  29  Calc.  583  ;  33  Calc.  1079 ;    Angamwthu  Pillai  v. 

0  C.  W.  N  370;   Mam  Sevak  Das  v.  Kolandauelu  Pillai  (1899),  23   Mad. 

Raghubar  Rai  (1880),  3  All.  72 ;  Jeo  190;    Oan    Savant    Sal    Savant    v. 

Lai  Singh  v.  Gunga  Pershad  (1884),  Narayan    DJwnd    Savant    (1883),    7 

10    Calc.    996;     SaJcharam   v.  Deiji  Bom.  467;   ante,  p.  267,    See,  ho\v- 

(1898),    23    Bom.    372;    Bhana    v.  ever,  Vithu  Dhondi  v.  Babaji  (1908), 

Chindhu     (1896),    21      Bom.     616  ;  32  Bom.  375  ;   10  Bom.  L,  E>  505. 

Knshnama  v.  Perumal  (1885),  8  Mad.  *  Ante,  p.  267. 

388  ;  Gan  Savant  Bal  Savant  v.  Nara-  s  (1906),  30  Bom.  477,  at  p.  48C  ; 

yanDhond  Savant  (18S3),  7  RoWi.  467;  8  Bom.  L.  E.  268.      See,  however, 

Gajindar    Narain    (Rai)    v.    Haribai  Bissessur  LaU  Sahoo  v.  Lvahmessur 

Narain  (Rai)  (1908),  12  C.  W.  N.  687 ;  Singh  (Maharajah)  (1879),  C  I.  A.  233, 

Magniram  v.  Tukaram  (1900),  2  Bom.  at  p.  237 ;  5  C,  L.  E.  477,  at  p.  480, 

L.  E.  197.    See  Subramamyayyan  v.  and  cases  ante,  p.  278,  note  8. 

Subramaniyayyan  (1882),  5  Mad.  125 ;  6  The  practice  is  the  same  on  the 

Laxman  v.  Vinayah  (1915),  40  Bom.  Original   side    of    the   Bengal   High 

329 ;   18  Bom.  L.  E.  52.  Court. 

*  See  Kunjan  Chetti  v.  Stdda  Pillai  7  Krishna,  Jim  Tewari  v.  Bishnath 

(1890)y  22  Mad,  461 ,-  Madhusudan  v.  Kalwar  (1912),  34  AIL  615 ;  Hori  Lai 

Bhati  (1912),  15  Bom.  L.  E.  36.  v.  Manman  Kunwar  ( 1912),  Hid.  549? 

2  Gfirwr  Nwain  Mahton  v.  Mak-  Nathu  Lai  v.  Lola  (1912),  Ibid.  572* 
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Suit  on 
mortgage. 


As  to  parties  to  suits,  see  ante,  p.  267. 

All  members  of  a  family  are  bound  by  decrees  in  suits  brought  by  the 
manager  of  a  joint  family  business  as  such,  even  though  they  are  not  parties 
to  the  suit ; l  but  in  a  suit  brought  by  such  manager  the  defendant  may 
insist  upon  all  the  members  of  the  family  who  are  members  of  the  partner- 
ship being  brought  upon  the  record,2  except  where  the  suit  is  brought  upon 
a  contract  made  by  the  manager  in  his  own  name.3 

Minor  members  of  the  family  who  have  not  by  a  consentient  act 
become  members  of  the  partnership  are  not  necessary  parties  to  the  suit.4 

There  is  a  conflict  of  decisions  as  to  whether,  in  a  suit  on  a 
mortgage  instituted  under  the  Transfer  of  Property  Act,6  any 
but  the  actual  parties  are  bound. 

The  decisions  deal  with  mortgages  created  by  the  father  of  a  Mitak- 
shara  family,6  but  they  are  equally  applicable  to  a  mortgage  by  any  other 
manager.  The  cases  before  the  passing  of  that  Act  determined  that  sons 
who  were  joint  with  their  father 7  were  liable  if  the  suit  was  brought  against 
their  father  as  representing  the  family,  i.e.  himself  and  his  sons.8 

In  each  case  it  was  a  question  whether  the  decree  was  intended  to  bind 
the  family,  and  whether  in  execution  their  interests  passed  by  the  sale.9 
It  did  not  follow  from  the  mere  fact  that  the  interest  purporting  to  be 
sold  was  the  right  title  and  interest  of  the  father  that  the  entire  interest 
which  he  had  authority  to  deal  with  did  not  pass.10 


1  Baldeo  Sonar  v.  Mobarak  AH 
Khan  (1902),  29  Calc.  583 ;  6  C.  W. 
N.  370 ;  ante,  p.  267.  See  Sundar 
Lai  v.  Chhitar  Mai  (1906),  29  All.  1, 
where  it  was  held  that  the  dismissal 
of  a  suit  for  redemption  brought  by 
the  father  did  not  bar  the  sons. 

8  Shamrathi  Singh  v.  Kishan  Pra- 
wd  (1907),  29  All.  311.  See  Afagappa 
Chetti  v.  Vellian  Chetti  (1894),  18 
Mad.  33;  Lutchmanen  Chetty  v. 
Sieaprokasa  Modeliar  (1899),  26  Calc. 
349 ;  3  C  W.  N.  190 ;  ante,  p.  267. 

3  Ante,  p.  267. 

4  Lutchmanen  Clietty  v.  Sivaptokasa 
Modeliar  (1899),  26  Calc.  349  j    3  C. 
W.  N.  190. 

5  IV.  of  1882. 

6  Post,  p.  281. 

7  See  Trimbak  Balkrishna  v.  Nam- 
yan  Damodhar  Dabholkar  (1884),  8 
Bom,  481. 

8  Ponnappa    Pillai    v.    Pappuva- 
yangar   (1881),   4   Mad.    1;     S.    C. 
(1885),      9     Mad.     343;    Srinivasa 
Ndyudu  v.    Yelaya  Nayudu   (1882), 

5  Mad.  251 ;  Sadashiv  Dinkar  Joshi 
v.    ZXnkwr    N&rayan    Joshi    (1882), 

6  Bom.  520 ;  Studd  v.  JBrij  Nundun 
Fershad  Singh  (1881>,  9  C.  I*  E.  350 ; 


Sundraraja  Ayyangar  v.  Jaganada 
Ptllai  (1881),  4  Mad.  Ill ;  Doulut 
Ram  v.  Hehr  Chand  (1887),  14  I.  A. 
187 ;  15  Calc.  70  j  Deva  Singh  v.  Eai 
Manohar  (1880),  2  All.  746;  Ram 
Semis  Das  v.  Raghubar  Rai  (1880), 
3  All.  72;  Qayadin  v.  Raj  Ban&i 
Kuar  (1880),  3  All.  191 ;  Ram  Narain 
Lai  v.  Bhauxtni  Prasad  (1881),  3  All 
443 ;  Parsidh  Narain  Singh  v.  Huno- 
man  Sahai  (1881),  11  C.  L.  E,  263. 

0  See  Pemraj  Chandra  Eliau  v. 
Savalya  Gajaba  (1890),  15  Bom.  293 ; 
Doulut  Ram  v.  Mekr  Chand  (1887), 

14  L  A.   187;    15  Calc.   70;    Ram 
Narain  Lai  v.  Bhawam  Prasad  (1881), 

3  All.  443. 

10  See  post,  pp.  319,  320.  Mahabir 
Pershad  (Rai  Baku)  v.  Markunda  Nath 
Sahai  (Rav)  (1889),  17  I.  A.  11,  at  p. 
16  ;  S.  C.  nomine  Mahabir  Pershad  v. 
Moheswar  Nath  Sahai,  17  Calc.  584, 
at  p.  589 ;  Bhagbut  Pershad  v.  Oirja 
Ko&r  (Mussumat)  (1888),  15  L  A.  99 ; 

15  Calc.  717 ;    Tnmbak  Balkrisna  v. 
Narayan  Damodar  Dabholkar  (1884), 
8  Bom.  481,  at  p.  486;    Ponnaypa 
Pillai    v,    Pappuvayyangar     (1881), 

4  Mad.  1,  at  p.  15 ;   Hardai  Narain  v. 
Haruck  Dhari  Singh  (1882)/12  a  L, 
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If,  however,  the  decree  from  the  form  of  the  suit,  the  character  of  the 
debt  recovered  by  it  and  its  terms  was  to  be  interpreted  as  a  decree  against 
the  father  alone  and  personal  to  himself,  and  all  that  was  put  up  and  sold 
thereunder  in  execution  was  his  right  and  interest  in  the  joint  ancestral 
estate,  then  the  auction  purchaser  acquired  no  more  than  that  right  and 
interest,  i.e.  the  right  to  demand  partition.1 

Where  the  mortgage  charged  the  whole  interests,  the  form  of  mortgage 
decree  now  adopted  by  the  Indian  Courts  would  be  sufficient  to  cause  a 
sale  of  all  of  such  interest.2 

Section  85  of  the  Transfer  of  Property  Act  enacted  as  follows : 

Suits  for  Foreclosure,  Sale,  or  Redemption. 

"  Subject  to  the  provisions  of  the  Code  of  Civil  Procedure,  sec.  437, s 
all  persons  having  an  interest  in  the  property  comprised  in  a  mortgage 
must  be  joined  as  parties  to  any  suit  under  this  chapter  relating  to  such 
mortgage:  Provided  that  the  plaintiff  has  notice  of  such  interest." 

Where  there  is  no  such  notice  the  manager  can  be  taken  as  representing 
the  others.4 

The  Bengal  High  Court  5  has  held  that,  where  the  plaintiff  had  notice 
of  their  existence,6  the  sons  can  sue  to  set  aside  a  decree  to  which  they 
are  not  parties.  In  the  Allahabad  High  Court  earlier  decisions,7  and  the 
latest  decision  8  differ  from  the  Bengal  view,  but  there  is  a  decision  to 
the  contrary.9  The  Allahabad  Court  has  declined  to  extend  the  principle 
of  the  Bengal  decisions  to  cases  where  the  property  has  been  sold  to  a 
purchaser  other  than  the  judgment  creditor.10  The  result  of  the  Bengal 
view  would  be  that  a  new  suit  against  the  sons  is  necessary,  and  in  such 
new  suit  the  debt  can  be  recovered  by  sale  of  tho  coparcenary  property*11 

B.   104 ;    Sadashtv  Dirikar  Josh^  v.  s  Suraj    Prosad    (Lala)    v.    Oolab 

Dinkar  Narayan  Joshi  (1882),  6  Bom  Chand  (1901),  28  Calc.  517  ;  5  C.  W. 

520 ;      Onanammal     v.     Muthusami  N.  640  ;   reversing  decision  of  Ghose, 

(1889),  13  Mad.  47.    In  NanhaJc  Joti  J.  (1900),  27  Calc.  724  j   4  C.  W.  N. 

v.  Jaimangal  Chauboy  (1880),  3  All.  701. 

294,  tho  sale  was  expressly  limited  to  6  The  burden  of  proving  this  is 

the  father's  interest.    See  cases,  post,  upon  tho  sons  :    Earn  Nalh  Rcti  v. 

p.  319,  notes  6,  7.  Lachman  Rai  (1899),  21  All.  193. 

1  Basa    Mai    v.    Mahamj    Hvigh  7  See  cases  referred  to  in  Bulwcwt 

(1886),    8    All.     205 ;     Simlhunath  Singh  v.  Aman  Singh  (1910),  33  All.  7. 

Panday  v.   Oolab    Singh  (1887),   14  8  Bulwant  Singli  v.  Aman  Singh 

I.  A.  77  ;  14  Calc.  572.  (1910),  33  All.  7. 

*  Seo  Act  V.  of  1908,  Schcd.  L,  9  Ham    Prwad    v.    Mm    Mohun 
App.  D.  4.  (1908),  30  All.  257. 

8  That    section    dealt   with    suits         10  Deli  Sinyh  v.  Jia  Ram  (1902), 

concerning    property    vested    in    a  25  All.  214 ;   Lai  Singh  v.  Pufandar 

trustee,  executor,   or  administrator,  Singh  (1905),  28  All,  182. 
and  Has  therefore  no  application  to          u  Dharam   Singh    v,    Angal   Lai 

tho  present  question.  (1899),  2\  AIL  301 ;   LaMman  Das 

*  Sheo  Sfiankar  Ham  v.  Jaddo  Km-  v.  Dvllu  (1900),  22  All.  394.     Seo 
war  (1914),  41 1.  A.  216 ;  36  All.  383  j  Ram  Singh  v.  BoWia,  Ram  (1907),  29 
J$  C.  W.  N.  968 ;    16  Bom.  L,  E.  All.  544.    In  Suraj  Prosad  (Lala)  v. 

,810;  Balki  Mafapatra  v.  Brojobasi  Qolak  Chavti  (1901),  28  Calc.  517 ;  50. 

JZWfy  (1012),  10  0.  W.  N.  1019;  Ram  W.  N.  640 ;  and  Karihaia  Lai  v.  Raj 

ftmW  <&ww*  v.  Rammvw  Malia  Bahadur  (1902),  24  All.  211,  the  son 

(1607),  ll  0.  W.  W  1078.     ,  in  the  suit  brought  by  him  had  ,,ap. 
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The  Madras  l  and  Bombay  a  High  Courts  consider  that  the  law  in  this 
respect  was  not  altered  by  the  Transfer  of  Property  Act. 

A  decree  on  a  mortgage  is  equally  binding  when  the  manager  happens 
lo  have  been  appointed  as  guardian  by  the  Court,  but  has  obtained  no 
sanction  from  the  Court.3 

An  appeal  by  the  manager  as  representative  of  the  family  is  on  the 
same  footing  as  a  smt  brought  by  him.4 

When  a  suit  on  a  mortgage  or  other  contract  has  been  brought  against 
the  manager,  it  has  been  held  that  there  is  nothing  to  prevent  another 
suit  against  the  other  members  of  the  family  on  the  same  cause  of  action.5 

The  present  law  on  the  subject  is  to  be  found  in  Schedule  L, 
Order  XXXIV.,  rule  1  of  the  Civil  Procedure  Code  (Act  V,  of 
1908)  which  is  as  follows  : — 

"  Subject  to  the  provisions  of  this  Code,  all  persons  having 
an  interest  either  in  the  mortgage  security  or  in  the  right  of 
redemption  shall  be  joined  as  parties  to  any  suit  relating  to 
the  mortgage," 

This  does  not  completely  clear  up  the  difficulties  created  by  the  decisions 
under  section  85  of  the  Transfer  of  Property  Act,6  but  it  is  submitted  that, 
as  all  the  coparceners  have  an  interest  in  the  right  of  redemption,  they 
should  be  made  parties.7 

The  Allahabad  High  Court,8  and  the  Patna  High  Court,9  have,  how- 
ever, in  cases  to  which  Act  V.  of  1908  applies,  held  that  a  suit  on  a  mort- 
gage by  or  against  the  manager  binds  the  other  members  of  the  family. 

The  Calcutta  High  Court  has  declined  to  follow  the  Allahabad  case, 
and  holds  that  all  the  coparceners  must  be  parties.10 

Vesting  order.      A  coparcener  is  not  bound  by  a  vesting  order  made  under 
the  Insolvency  law,  unless  he  was  himself  declared  an  insolvent.11 

opportunity  of  contesting  the  mort-  6  Ante,  pp.  281, 282. 

gage,  so  the  Court  declined  to  give  him  7  See  Biswawth  Pershad  Mahta  v. 

any  remedy,  except  a  right  to  redeem.  Jagdip  Narain  Singh  (1912),  40  Calc. 

1  Ramawmayyan  v.  Virasami  Ay-  342,  at  p.  354. 

yar   (1898),   21    Mad.   222 ;     Palam  8  Hori  Lai  v.  Munman    Kunwar 

Goundan  v.  Rangayya  Goundan  (1898),  (1912),  34  AIL  549  (a  case  of  sons  . 

22  Mad  207  being  represented  by  their  father) ; 

a  RatnkmUna  v.  Vinaijak  Narayan  Madan  Lai  v.  Kishan  Singh  (1912), 

(1910),  34  Bom.  354  ;  12  Bom.  L.  R.  Ibid,  572  (Bo ) ;  Earn  Kuber  Pande  v. 

219 ;  Ckirnna  v.  Soda  (1910),  12  Bom.  Ham  Dasi  (1913),  35  All.  428  (Bo.) ; 

L.R  811;  Tatyaraov.Puttapa  (1910),  Knshna    Jim    Tewari   v.  Bishnath 

12  Bom.  L  R.  940.  Kalwar  (1912),  34  All.  615  (a  case 

8  Mam    Avtar    Singh  v.    Nursing  of  a  minor  brother  being  represented 

Narain  &ingh,  3  C.  L.  J.  12.    See  by  his  brothers.) 

Gharib-itl-lah  v.  KhalaJe  Singh  (1903),  *  Raghunandan  Singh  v.  Parmeshur 

30  L  A.  165 ;  25  AIL  407 ;  7  C.  W.  ML  Dyal  Singh  (1917),  2  Pat.  L.  J.  306. 

6H;6Bom.ItR.47&  djpod,  p  287.  l°  Debi  Proaad  Sahi  v.  Dharamfa 

*  BwJvtictdkaril^Y.RughoobeerPer-  Narayan  Singh  (1914),  41  Calc.  727. 

#a$(imW  <&*o«  508 ;  12  C.  L.R.  255.  n  See  Nunna  Setti  v.  Chidardbo&iw 

8  Mukammad  Atbfri  v,  Radhe  Ram  (1902),  26  Mad.  214. 
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A  decree,  even  for  a  joint  family  debt,  iu  a  suit  by  or  against  Personal 
the  manager  alone,  and  not  as  representing  the  family,  does  not 
bind  his  coparceners,1  and  cannot  be  executed  against  the 
coparcenary  property.2    If  a  sale  takes  place  in  execution  of 
such  decree  the  interest  of  the  defendant  alone  passes  thereby.3 

ALIENATION  AND  CHARGE. 

Where  all  the  coparceners  are  adults  they  can  together  Alienation  by 
effect  a  valid  sale  or  charge  of  the  coparcenary  property.4    A  c°Parcejiary' 
sale  or  charge  can  also  be  made  by  the  adult  coparceners,  and 
the  manager  acting  on  behalf  of  the  minor  coparceners  in  case 
of  necessity.5 

A  manager  can  alienate  or  charge  the  family  property  with  Alienation  by 
the  express  or  implied  consent  of  all  the  then  existing  adult manaser* 
coparceners,  so  as  to  bind  them.6 

It  has  been  held  that  ratification  is  merely  evidence  of  necessity,7  but 
it  is  submitted  that  ratification  is  equivalent  to  consent,8  whether  there  be 
necessity  or  not. 

It  is  unsettled  whether  a  manager  can,  even  in  the  ease  of 
necessity,9  alienate  the  family  estate,  so  far  as  adult  coparceners 
are  concerned,  without  their  assent,  either  express  or  implied. 

1  See  Sundar  Lai  v.  ChUtar  Mai  (1903),  30  I.  A.  165,  at  p.  169 ;   25 
(1906),  29  All.  1 ;  S.  C.  Ibid.,  p.  215.  All.  407,  at  p.  415  ;  7  C.  W.  N.   681, 

2  DwarJca      Nath    Chowdhury     v.  at  p.  687 ;  5  Bom.  L,  R.  478 ;  Miller 
Bungshi  Chandra  Saha  (1905),  9  C.  v.   Eunga  Nath  Moulick  (1885),   12 
W.  N.  879.  Gale.  389  ;    Bwrwls  Chuttur  Singh  v. 

3  Armugam    Pillai    v.    Sabapathi  Greedharee  Singh  (1868),  9  W.  R.  C.  R. 
Padiachi  (1882),  5  Mad.  12;    Subra-  337;  Chhotiram  v.  Narayandas  (1887), 
maniyayyan     v.      Subramaniyayyan  11  Bom.  605;  see  post,  p.  306;  Kan- 
(1882),  5  Mad.  125 ;    Viraragammma  dasami    Asari   v.    SomasJcanda   JEla 
v.  Sanundrala  (1885),  8  Mad.  208  ;  Nidhi  (1910),  35  Mad.  177,  at  p.  181. 
followed  in  AUlak  Eoy  v.  Eubbi  Eoy  7  Kandasami  Asari  v.  Somaskanda 
(1885),  11  Calc.  293 ;    Guruvappa  v.  Ma,  Nidh^  (1910),  35  Mad.  177. 
Thimma  (1887),  10  Mad.  316  ;  Maruti  8  Gangabai  v.  Vamawaji  A.  JDatar 
Narayan  v.  Lilachand  (1882),  6  Bom.  (1864),  2  Bom.  H.  0.  301.    Ac^ui- 
564  ;   Kisansing  Jivansing  Pardesi  v.  escence  shown,  by  receiving  the  benefit 
Moreshwar    Vishnu   JosU   (1882),   7  of  the  purchase-money,  with  know- 
Bom.  91 ;   Dasaradhi  Eavulo  v.  Jod-  ledge  of  the  facts,  amounts  to  a  rati- 
dumoni  Eavulo  (1882),  5   Mad.  193;  fication,  Modhoo  Dyal  Singh  v.  Kotbur 
Eabaji  v.  Dhuri  (1884),  9  Bom.  305.  Singh  (1868),  B.  L.  R.  F.  B.  R.  1018, 
See  post,  pp.  319, 320.  at  p.    1020;    9   W.   R.  C.  R.  511; 

*  MahabeerPersadv.  Eamyad Singh     White  v.  BisUo  Chunder  Base  (1863), 
( W3),  12  B.  L.  R.  90,  at  p.  94 ;  20     2  Hay,  567.    See  yost,  p.  306. 

W.  R.  C.  R.  192,  at  p.  194.  9  As  to  what  amounts  to  necessity, 

6  Post,  pp.  285  et  seq.  see  $ost9  pp.  288-290. 

*  Gharibtfttah     v.    KhMh    Singh 
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GIFT  BY  FATHEB. 


[CHAP.  vn. 


The  decisions  are  in  conflict.1  The  texts  of  the  Mitakshara 2  upon 
which  the  law  on  the  subject  is  based  do  not  extend  to  such  a  case. 

It  is  submitted  that  in  case  of  necessity  3  the  consent  may  be  pre- 
sumed,4 but  that  where  there  is  an  express  dissent,  of  which  the  purchaser 
had  notice,  or  which  he  had  means  of  knowing,  there  can  be  no  valid 
sale  or  charge. 

As  to  the  powers  of  a  father  in  a  family  governed  by  the  Mitakshara 
law,  to  sell  or  charge  the  property  to  pay  his  debts,  see  post,  pp.  308,  309. 

Where  the  parties  intend  that  all  the  coparceners  should  execute 
the  transfer,  the  document  does  not  take  effect  by  reason  only  that  the 
managing  member  has  signed  it,  and  that  there  is  a  recital  of  necessity.5 

Where  there  is  neither  consent  nor  necessity,  a  manager 
other  than  the  father  cannot  alienate  the  family  property  by 
sale,  mortgage,  gift,  permanent  lease,6  or  otherwise. 
Gift  by  father.  Under  the  Mitakshara  law,  a  father  can  make  a  gift  of  a 
small  portion  of  the  movable  coparcenary  property  for  pious 
purposes,  or  as  a  gift  of  affection,  i.e.  to  a  child  or  other  near 
relative.7  He  may  devote  a  portion  of  the  family  property  to 
a  dowry  for  a  daughter,8  and  can  also  devote  a  small  portion  of 


1  In  Phul  Chand  v.   Man  tfingh 
(1882),  4  All.  309;  BishamlJiur  Naik 
v.  JSudasheeb    Mohapatter    (1864),   1 
W.   R.    C.  B.    96,    and    Juggurnath 
Khootia  v.  Doobo  Misser  (1870),  14 
W.   R.    C.   R.   80,   the  power  was 
affirmed.    See  also  Ponnappa  Ptllai 
v.  Pappuvayyangar  (1881),  4  Mad.  1, 
at  p.  18;   Sadabart  Prasad  Sahu  v. 
Footbath  Koer  (1869),  3  B.  L.  R.  P. 
B.R.31,atp.  45;  12  W.  R.  ff.  B  R. 
1,  at  p.  8 ;    Bunsee  Loll  v.  Aohdh 
Ahsan  (Shaikh)  (1874),  22  W.  R.  C. 
R.    552.    See    "Dayabhaga,"    chap, 
ii.  para.  26  ;  Strange's  "  Hindu  Law," 
vol.    ii.    p.    348.     It   was*  held  in 
Deotaree  Mdhapattur  v.    Damoodhur 
Mahapattur,  Ben.  S.  D.  A.  1859,  p. 
1643,  that  the  principles  of  Hunooman 
Persaud  Pandatfs  case  (post,  p.  286) 
govern    all   cases   of   alienation   by 
persons      holding     limited    estates. 
Contrd  Muthoora  Koonwaree  v.  Bootun 
S^ngh  (1870),  13  W.  R.  C.  R.  30; 
Matter  v.  Runga  Nath  Mouhck  (1885), 
12  Gale.  389,  at  p.  399.    See  Upooroop 
Tewary  v.  Bandhjee  Suhoy  (1881),  6 
Gale.  749,  at  p.  753  ;  6  0.  L.  R.  192, 
at  p.  196;   Strange's  "  Hindu  Law," 
vol.  i  p.  20. 

8  Cba^  i.  s.  1,  paras.  28,  29. 
8  Post,  pp.  288-290 


4  See  M iUer  v.  Runga  Nath  Moulick 
(1885),  12  Calc.  389,  at  p.  399; 
Chhotiram  v.  Narayandas  (1887),  11 
Bom.  605;  K.  K.  Bhattacharya's 
"Joint  Hindu  Family,"  pp.  487, 
488. 

6  Sivasami  Chetti  v.  Sevugan  Chetti 
(1901),  25  Mad.  389. 

6  Ram    Ratan    v.    Lachman    Das 
(1908),  30  All.  460;  Sheikh  Cfand  v. 
Hiralal  (1907),  9  Bom.  L.  R.  114; 
Jtfarayan  v.  Political  Agent  Sawantwadi 
(1905),  7  Bom.  L.  R.  172 ;   Sataram 
Pandit  (SJiri)  v.  Hariliar  Pandit  (Shri) 
(1910),  12  Bom.  L.  R.  910  ;  Brojomo- 
hun  Ghose  v.  Luchmun  Singh  Thakoor, 
W.  R.  1864,  C.  R.  83 ;   Oahud  Bulcsh 
(Oazee)    v.    Bindoo   Bashinee   Dossee 
(1867),  7  W.  R.  C.  R.  298. 

7  Bachoo  Harkisondas  v.  M ankorebai 
(1904),  29  Bom.  51 ;    6  Bom.  L.  R. 
268,  affirmed  on  appeal  (1907),  34 
1  A.  107  ;  31  Bom.  373 ;  11  C.  W.  N. 
769 ;   9  Bom.  L.  R.  646 ;   Kamafahi 
Ammal  v.  Chakrapany  Chettiar  (1907), 
30  Mad.  452.    See   Hanmantapa  v. 
Jiwbai  (1900),  24  Bom.  547 ;  2  Bom. 
L.  R.  478. 

8  Kudufamma,  v.  Narasimhacharyft- 
lu  (1907),  17  Mad.  L.  J.  528,  referred 
to  in  Churaman  Sahu  v.  Oopi  Sahu 
(1909),  13  C.  W.  K  994,  at  p.  999 ; 
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the  immovable  property  to  pious  purposes,1  but  not  for  any 
other  purpose.2    He  cannot  do  so  by  \vill.3 

There  is  some  authority  that,  even  under  the  Mitakshara  Movables, 
law,  a  father  has  complete  power  of  disposition  over  ancestral 
movables,4  but  it  is  submitted  that  he  has  no  greater  power 
over  movables  than  he  has  over  immovable  property,5  except 
so  far  as  may  be  necessary  from  the  nature  of  the  property. 

With  these  exceptions,  and  except  so  far  as  he  has  power  Poweia  of 
to  alienate  the  property  for  payment  of  his  debts,6  the  powers father* 
of  the  father  over  coparcenary  property  are  not  in  law  greater 
than  those  of  any  other  manager.7 

The  father  cannot  give  family  property  to  one  son  in  preference  to  the 
others.8 

Having  regard  to  his  position,  greater  deference  will  neces- 
sarily be  paid  to  his  wishes  than  in  the  case  of  any  other  manager.9 
In  case  of  necessity,10  the  father  or  other  manager11  can 


Sundaramayya  v.  Sitamma  (1911), 
35  Mad,  628  ;  Narayana  v.  Ramalinga 
(1915),  39  Mad.  587.  See  Sivanananja 
Perumal  Sethurayar  v.  Mwttu  Rama- 
Unga  Sethurayar  (1866),  3  Mad.  H.  C. 
75. 

1  See  Raghunath  Prasad  v.  Gdbind 
Prasad  (1885),  8  All.  76;  Gopal 
Chand  Pande  v.  Knnwar  Singh  (Babu) 
(1830),  5  Ben.  Sel.  B.  24  (new  edition, 
29).  "Mitakshara,"  chap.  i.  s.  1, 
para.  28. 

a  RayaTclcal  v.  Subbanna  (1892),  16 
Mad.  84 ;  Baba  v.  Timma  (1883),  7 
Mad.  357 ;  Ganga  Bi&heshar  v.  Pirthi 
Pal  (1880),  2  AIL  635;  Rottala 
Runganatham  Chetty  v.  Pultcat  Rama- 
sami  ChM  (1903),  27  Mad.  162; 
Bah,  v.  Balaji  (1897),  22  Bom.  825; 
Pratabnarayan  Das  v.  Court  of  Wards 
(1869),  3  B.  L.  B.  (A.  J.)  21;  11 
W.  B.  0.  B.  343. 

8  Rathnamv  Sivasubramama(1892)9 
16  Mad.  353. 

4  See  Ponnappa  Pillai  v.  Pappu- 
vayyangar  (1881),  4  Mad.  1,  at  p.  47 ; 
NaUatambi  GheUi  (JRayadur)  v.  Mu- 
Icunda  ChM  (Rayadur)  (1868),  3 
Mad.  H.  0.  455,  at  p.  456;  Shib 
Daye&  v.  Doorga  Perskad  (1872),  4 
3ST.  W.  P.  63,  at  p.  70.  "  Mitakshara,** 
ohap.  i.  s.  1,  paras.  21,  24. 

*  See    Lakshman   Dado,    Naik    v. 


RamcTiandra   Dado,   Naik   (1880),    7 
I.  A.  181 ;  5Bom.  48 ;  7  C.  L.  R.  320  ; 
S.  0.  in  Court  below  (1876),  I  Bom.  561. 
8  Post,  pp.  308,  309. 

7  Suraj  Bunsi  Koer  v.  JSheo  Proshad 
Singh  (1879),  6  I.  A.  88,  at  pp.  100, 
101;    5   Oalc.    148,   at   p.    165;    4 
C.  L.  B.  226,  at  p.  233  ;   Chinnaya  v. 
Perumal  (1889),  13  Mad.  51 ;    Pala- 
nivelappa  Kaundan  v.  Mannaru  Nai- 
kan    (1865),    2    Mad.    H.    0.    416; 
Shudanund  Mohapattur  v.  Bonomalee 
Doss  Mohapattur  (1866),  6  W.  R.  C.  B. 
256,  at  p.  261 ;  Ningareddt  v.  Laksh- 
mawa  (1901),  26  Bom.  163,  at  p.  166  ; 
3  Bom.  L.  B.   647.    An  agreement 
amounting  pro  tanto  to  an  alienation 
without  consideration  was  set  aside 
in  Sola  v.  Balaji  (1897),  22  Bom.  825. 

8  Nand  Ram  v.  Mongol  Sen  (1909), 
31  All.  359. 

•  See  B.  0.  Mitra's  "  Law  of  Joint 
Property,"  2nd  ed.,  pp.  73,  74. 

1°  Post,  pp.  288-290. 

11  The  fact  of  his  acting  as  manager 
is  sufficient,  although  he  may  not  be 
strictly  entitled  so  to  act.  Sunooman 
Perscwd  Panday  v.  Munraj  Koonweree 
(Mussamut  Babooee)  (1856),  6  M.  I.  A. 
393,  at  p.  413 ;  18  W,  R.  C.  R.  note 
to  p.  81.  See  also  Gunga  Pershad  v. 
Phool  Singh  (1868),  10  W.  B.  C.  R. 
106 ;  10  B.  L.  R,,  note  to  p.  368 ; 
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bind  the  interest  of  a  minor  coparcener  by  a  sale  or  charge.1 
Apparently  he  can  in  such  case  also  bind  the  interest  of  an  adult 
coparcener  who  does  not  dissent.2 

This  principle  was  laid  down  in  the  leading  case  of  Hwwoman  Persaud 
Panday  v.  Munraj  Koonweree  (Mussamut  Babooee) 3  with  regard  to  the 
manager  for  an  infant  heir.  It  has  been  applied  to  the  managers  of  joint 
families  acting  on  behalf  of  infant  coparceners,4  to  widows  and  daughters 
inheriting  property  from  their  husbands  and  fathers,5  to  women  inheriting 
as  widows  of  gotraja  sapwidas,*  to  the  managers  of  religious  endowments,7 
to  managers  on  behalf  of  lunatics,8  and  to  the  holders  of  impartible  estates, 
which  are  inalienable  by  custom. 9 

In  that  case  it  was  said  that  the  power  **  can  only  be  exercised  rightly 
in  a  case  of  need  or  for  the  benefit  of  the  estate."  Of  the  large  number 
of  cases  in  which  the  principles  contained  in  Hnnooman  Persaud  Payday's 10 
case  have  been  applied,  there  is  not,  so  far  as  the  writer  is  aware,  any  one 
in  which  a  sale  or  charge  has  been  justified  by  benefit  apart  from  necessity, 
except  the  recent  case  of  Krishna,  Chandra  Chowdury  v.  Eatan  Earn  Pal 
(1915),  20  C.  W.  N.  645,  and  the  case  of  Ealnam  v.  Govindarajulu,11  where  tho 
money  was  originally  raised  for,  amongst  other  purposes,  enlarging  the  family 
dwelling-house,  but  in  that  case,  as  the  debt  in  question  was  raised  for  the 
purpose  of  paying  an  antecedent  debt,  the  question  as  to  the  original  loan 
did  not  really  arise  (see  post,  p.  288).  Apart  from  necessity,  it  is  not  easy  to 
say  what  is  for  the  benefit  of  the  estate.12  It  is  clearly  not  intended  that  this 


Sheo  £hankar  Gir  v.   Earn  Shewak 
Chowdhri  (1896),  24  Calc.  77. 

1  Earn  Oharan  v.  MiUn  Lai  (1914), 
36  All    158.    No  distinction  can  be 
drawn  between  the  power  to  charge 
and  the  power  to  sell.  The  need  which 
would  justify  the  exercise  of  the  one 
power  would  justify  the  exercise  of  the 
other.    Mohanund  Mondial  v.  Najur 
Mondul    (1899),    26    Calc.    820;     3 
C.  W.  N.  770. 

2  Ante,  p.  284. 

3  (1856),  6.  M.  I,  A.  393  ;  18  W.  B. 
C.  B.  note  to  p.  81. 

*  Soorendto  Pershad  Dohey  v. 
Nundun  Misser  (1874),  21  W.  R.  C.  B. 
196 ;  Tandavaraya  Mudali  v.  Vatti 
Ammal  (1863),  1  Mad.  H.  C.  398; 
Deotaree  Mahapattur  v.  Damoodhur  Ma-t 
fiapattur,  Ben.  S.  D.  A.  1859,  p.  1643.' 

5  Kameswar  Pershad  (Baboo)  v. 
Eun  Bahadoor  Singh  (1880),  8  I.  A. 
8;  6  Calc.  843;  8  C.  L.  B.  361; 
Amcernath  Sah  (Lala)  v,  Acfatn  Kuar 
(Rani)  (1892),  19  I,  A.  196 ;  14  All, 
420 ;  Ma&eshar  &ak$h  Singh  v.  Eatan 
Sinfr  (1896),  23 1  A.  57 ;  23  W?.  766. 
" 


7  Skeo  Skarikar  Gir  v.  Earn  Shewak 
OhawdhH  (1896),  24  Calc.  77;   Door- 
ganaih  Eoy  (Koonwur)  v.  Earn  Cfiunder 
Sen  (1876),  4  I.  A.  52,  at  p   63 ;   2 
Calc.  341,  at  p.  351. 

8  Goureenath  v.  Collector  of  Mongkyr 
(1867),  7  W.  B.  0.  B  5 

9  Gopal    Prosad    Bhakat    v.    Eag~ 
hunath  Deb  (1904),  32  Calc.    358;   9 
C.  W.  3ST.  330.    As  to  polygars,  see 
Kotta  Ramasfimi   Chetti   v.   Bangari 
Seshama  Nayamvaru  (1881),  3  Mad. 
145.      As    to    the    powers    of    the 
karnavan  of  a  tarwad,  see  Kalhyani 
v.   Narayana  (1885),    9    Mad.   266; 
Kanna   PisJiarodi   v    Kombi    AcJien 
(1885),  8  Mad.  381 ;  Elayachandidathl 
Kombi  Achen  v.  KenatwnJcora  Laksfimi 
Amma  (1882),  5  Mad.  201.     As  to 
the  alienation  of   impartible  estates 
which  arc  not  inalienable  by  custom, 
see  ante,  pp.  264,  265. 

10  6  M.  I.  A,,  at  p.  423 ;  18  W.  B. 
note  to  p.  81. 

11  (1877),  2  Mad.  339. 

12  See  Palaniappa  G Hetty  v.  Deivasi* 
famany  Pandara  (1917),  44  1,  A.  147  j 
?J  0,  W.  N,  729;  19  Bom- 1*.  &  W7, 
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power  should  authorize  a  sale  or  charge  for  the  purpose  only  of  increasing 
the  immediate  income  of  the  estate.1 

In  Suraj  Bunsi  Koer  v.  Skeo  Proshad  Singh  3  the  Judicial  Committee 
eaid  the  authority  of  the  manager  to  alienate  the  property  would  be 
implied  "  if  it  can  be  shown  that  the  alienation  was  made  for  legitimate 
family  purposes,"  but  there  is  nothing  in  the  case  to  show  that  they  intended 
that  expression  to  extend  beyond  a  case  of  necessity. 

When  the  manager  of  a  joint  family  is  acting  under  the  authority  of  Manager 
a  Court,  as  when  he  has  been  appointed  a  guardian  under  Act  VIII.  of  h^ 
1890, 3  or  is  acting  as  administrator  under  the  Probate  and  Administra-  Court, 
tion  Act,4  or  as  guardian  for  a  suit,5  his  powers  are  limited  by  the  provisions 
of  the  Acts  under  the  authority  of  which  he  has  received  an  appointment ; 
but  as  in  the  case  of  a  family  governed  by  the  Mitakshara  school  of  law  a 
guardian  cannot  be  appointed  of  the  interest  of  a  minor  in  coparcenary 
property,6  where  such  appointment  has  been  made  it  will  not  interfere  with 
his  powers  as  manager  under  Hindu  Law.7 

"  Where,  in  the  particular  instance,  the  charge  is  one  that  Matters  to  be 

regarded. 

a  prudent  owner  would  make  in  order  to  benefit  the  estate,  the 
bond  fide  lender  is  not  affected  by  the  precedent  mismanagement 
of  the  estate.  The  actual  pressure  on  the  state,  the  danger 
to  be  averted,  or  the  benefit  to  be  conferred  upon  it  in  the 
particular  instance,  is  the  thing  to  be  regarded.  But,  of  course, 
if  that  danger  arises,  or  has  arisen,  from  any  misconduct  to 
which  the  lender  is  or  has  been  a  party,  he  cannot  take  advantage 
of  his  own  wrong  to  support  a  charge  in  his  own  favour  against 
the  heir,  grounded  on  a  necessity  which  his  wrong  has  helped 

1  See    Radha    Pershad    Singh    v.  Bengal  has  taken  a  different  view  in 
Talook  Raj  Kooer  (Miiswmut)  (1873),  Bhupendro  Narayan  Dutt  v.   Nemye 
20  W.  R,  C.  R.  38 ;   Kaihur  Singh  v.  CJiand  Mondul  (1888),  15  Cale,  627, 
Roop  Singh  (1871),  3  N.   W.  P.  H.  at  p.   636,   and  Shurmt  Cliundcr  v. 
C.  4.  Rajlcissen      Mookerjee      (1875),      15 

2  (1879),  6  I  A.  88,  at  p.  101 ;   5  B.  L.  R   350;   24  W.  R.  C.  R.  46; 
Calo.  148,  at  p.    165;    4  0.    L.  R.  and  it  is  submitted  that  the  express 
226,    at     p.    233.      See    Biswanath  terms  of  Act  VIII.  of  1890,  B.  29, 
Pershad  MaUa  v.  Jagdip  Narain  Singh  make  this  question  clear.     See  Sinaya 
(1912),  40  Calc.  342,  at  p.  350.    This  P%Uai  v.  Munisami  (1899),  22  Mad. 
was  a  case  of  a  mortgage  by  a  father  289 ;  Anpurwbai  v.  Durgapa  Maka- 
for  necessary  purposes.  lapa  Naik  (1894),  20  Bom.  150. 

8  See  Shurrut  Chunder  v.  Rajlcissen  4  See    Ranjit    Sing    v.    Amullyn 

Mookerjee  (1875),  15  B.  L.  R.  350 ;  Prosad  Ohose  (1905),  9  C.  W.  N.  923. 

24  W.  R.  C.  R.  46.      In  Tejpal  v.  5  Ganesha  Row  v.  Tuljaram  Row 

Qanga  (1902),  25  All.  59,  following  (1913),  40  I.  A.  132;  37  Mad.  295;  17 

Oirraj    Bakhsh  v.  Samid  Ali  (Kazi)  C.  W.  N.  765 ;  15  Bom.  L.  R.  626, 

(1886),  9  All.  340  (a  case  under  Act  6  Avd,e>  p.  270. 

XL.  of  1858),  it  was  held  that  there  7  Ghanbuttah    .v.     Khafak    Singh 

being  no  sanction,  the  guardian  was  (1903),  30  L  A.  165;    36  All.  407; 

relegated  to  the  powers  he  would  hava  7  0.  W.  K.  681 ;  5  Bom.  L*  R,  478  ; 

had,  31  he  had  not  been  appointed  Ram  Avtar  Siitgh  v,  Nursing  , 

by  the  Court.    IJje  High  Cont$  of  $M<  3  C,  L,  tT,  13, 
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to  cause.  Therefore,  the  lender  .  .  .  unless  ho  is  shown  to 
have  acted  mold  fide,  will  not  be  affected,  though  it  be  shown 
that  with  better  management  the  estate  might  have  been  kept 
free  from  debt."  1 

What  All  circumstances  of  pressure  which  render  the  raising  of 

money  necessary  for  the  protection  or  preservation  of  the  estate, 
or  for  the  personal  well-being  of  the  coparceners,  would  support 
a  sale  or  charge. 

Baboo  3L  K.  Bhattacharya,  in  his  "  Law  of  the  Joint  Hindu  Family,"  2 
says, <v  Legal  necessity  is  of  various  forms.  All  the  indispensable  religious 
ceremonies,  the  sacraments,  such  as  marriage  and  the  investiture  with 
the  sacred  thread,  the  obsequies,  the  cremation,  the  periodical  oblations 
to  the  manes,  the  ceremonies  customary  in  the  family,  the  subsistence 
of  the  family,  the  education  of  the  younger  members,  the  payment  of  the 
ancestral  debts,  the  giving  of  presents  at  particular  seasons  and  on  special 
occasions  to  the  relatives,  these  and  a  thousand  other  causes  of  expenditure 
are  constantly  cropping  up  in  a  fairly  prosperous  Hindu  joint  family. 
All  these  are,  in  the  strict  sense  of  the  word,  lawful  necessities." 

The  following  are  proper  objects  for  the  raising  of  money  : — 
(a)  The  payment  of  Government  revenue  or  of  other  debts 
which  are  payable  out  of  the  estate.3 

The  debts  of  the  father  or  other  person  through  whom  the  property 
has  been  acquired  by  inheritance,  will,  or  gift,  must  be  paid,  provided 
they  are  such  as  to  bind  the  estate,4  and  therefore  the  payment  of  them 
constitutes  a  sufficient  necessity  for  sale  or  mortgage,5  although  no  suit 
may  have  been  instituted  for  the  purpose  of  recovering  them,6  Where 
there  is  a  decree  the  necessity  is  the  more  pressing.7 

1  Hunooman    Persaud   Panday    r.  (1869),  6  Bom.  H.  C.  270;   Dirikaf 

Munraj  Koonweree   (Mussamut  Ba-  v.  Appaji  (1894),  20  Bom.  155.    See 

booee)  (1856),  6  M.  I.  A.  393,  at  p.  ChinnayaNayuduv.GurunatJiamChetti 

423  ;   18  W.  B.  C.  B.,  note  to  p.  81.  (1882),  5  Mad.  169.    As  to  the  power 

8  Page  488  of  a  widow  to  pay  debts  barred  by 

3  Hacnaghten's  "  Hindu  Law,"  vol.  limitation,  see  post,  p.  482. 

ii.  chap,  si   case  2,  p.  293      Gooroo-  s  See  Macnaghten's  "  Hindu  Law,*' 

persaud  Jena  v.  Muddunmdhun  Soor,  vol.  n.  chap.  xi.  case  6.    Act  VII. 

Ben.  S.  D.  A.  Rep.,  1856,  p.  980;  (Bo.  C.)  of  1866,  s.  5.     Gunput  LaXL 

Bishambur  Naik  v.  8udasheeb  Moha-  (Lalla)  v.  Toorun  Xoonwar  (Musses 

patter   (1864),   1   W.   B.   C.    B.   96;  mut)   (1871),   16   W.   B.   C.   B.   52; 

SrimoTian  Jha  v.  Brijbehary  Misser  Soorjoo   Pershad  v.    Krishan  Pertab 

(1909)*  36  Calc.  753     As  to  the  debts  (Bajah)  -(1869),  ,1  N.   W.   P.  H.  C. 

of  an  ancestral  business,  see  SaJcrabai  Bep.  46. 

Nathuhai     v.     Maganlal     Mukhand  6  Kaihur    Singh    v.    Hoop    Singh 

(1901),  26  Bom.  206  ;   3  Bom.  L.  B.  (1871),  3  N.  W.  P.  5. 

738*  7  See  Purmessur  Ojha  v.   Goolbee 

1  Bebts  barred  by  limitation  do  (Mussamut)  (1869),  11  W.  B.  C.  B. 

not   justify    an    alienation    by    the  446;    Sheoraj  Kooor  v.   NucJcchedez 

manager,    Mdgim^a,    v.    SMvappa  Lall  (1870),  14  W.  B.  C.  B.  72. 
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According  to  Hindu  law,  the  payment  of  a  father's  debts,  even  in  his 
lifetime,  is  a  pious  duty  on  the  part  of  a  son,1  provided  that  they  have  not 
been  incurred  for  illegal  or  immoral  purposes.  In  the  case  of  a  family 
governed  by  the  Mitakshara  school  of  Hindu  law,  the  discharge  of  such 
debt  is  therefore  such  a  necessary  purpose  as  to  give  validity  to  a  sale  or 
mortgage  of  ancestral  property  by  the  father,2  or  after  his  death,3  by  the 
manager,  whether  the  sons  be  minors  or  adults,  provided  that  the  debt 
has  not  been  incurred  for  illegal  or  immoral  purposes. 

The  satisfaction  of  a  decree  for  pre-emption  in  a  suit  by  the  father  has 
been  held  to  justify  a  mortgage.4  The  recovery  of  property  which  had 
been  sold  for  arrears  of  road  cess,  has  been  held  not  to  justify  a  mort- 
gage.5 

(b)  The  maintenance  of  the  coparceners  and  of  the  persons 
whom  they  are  legally  or  morally  bound  to  maintain.6 

(c)  The  reasonable  marriage  expenses 7  of  the  male 8  and 
female  9  members  of  the  family. 

The  Allahabad  High  Court,  while  holding  that  a  first  marriage  may  be 
necessary,  declines  to  extend  the  rule  in  every  case  to  a  second  marriage.10 

In  a  case  governed  by  the  Bengal  law  the  sale  of  a  share  would,  it  is 
submitted,  be  justified.  It  is  submitted  that  under  both  schools  the  sale 
of  separate  property  would  be  justified.11 

(d)  The  performance  of  an  indispensable  religious  duty,12 
such  as  the  initiatory  ceremony  of  a  member  of  the  family,13 

1  See  post,  pp.  308,  309.  v.  Venkatanarasa  (1912),  37  Mad.  273, 

a  See  post,  pp.  308,  309.  overruling  Govindarazulu,  Narasim- 

8  Luchmun  Doss  v.  Gindhur  ham  v.  Devardbkotla  Ven&atanarasayya 

Chowdhry  (1880),  5  Gale.  855 ;    6  0.  (1903),  27  Mad.  206 ;  Sundrabni  v. 

L.  R.  473  ;   Gunga  Prosad  v.  Ajudhia  JShimorayana   (1907),   32   Bom.   81  ; 

Pershad  (1881),  8  Gale.  131 ;    S.  C.  9  Bom.  L.  R.  1366 ;    Narayana  v. 

Gunga  Pershad  v.  Sheodyal  Singh,  9  Bamahnga  (1915),  39  Mad.  587. 

G.  L.  R.  417.  9  Preaj  Nwrain  v.  Ajodhyapurshad 

*  Nathu  v.  Kundan  Loll  (1910),  33  (1848),  7  Ben.  SeL  Rep.  513  (2nd  ed., 
All.  242.  602) ;   Gunput  Loll  (Latta)  v.  Toorun 

6  Snmohan     Jha     v.     Brtjbehary  Koonwar  (Mussamitf)  (1871),  16  W.  R. 
Miss&r  (1909),  36  Calc.  753.  C.  R.  52. 

*  Makundi  v.  Sarabsukh  (1884),  6         10  Bhagirathi  v.  Jokhu  Mam,  Upa- 
All.  417,  at  p.  421 ;  Bishambur  Naik  dhia  (1910),  32  All.  575. 

v.  Sudasheeb  Mohapatter  (1864),  1  W.         n  Juggessur    Sircar    v.    Nilambur 

R.   C.   R.   96.    As  to  the  right  to  Biswas  (1865),  3  W.  R.  C.  R.  217. 

maintenance,  see  ante,  pp.  234,  235,  See  Iklaku^  v.  Sarabsulch  (1884),  6 

271.  All.  417,  at  p.  420 ;    Bhoorun  Koer 

7  This   includes    money  paid   for  (Mussamut)  v.  Sahebzadee    (1866),  6 
the    bride    in    an    asura    marriage ;  W.  R.  C.  R.  149. 

Bhagirathi  v.   Jokhu  Ram    Upadhia         18  As  to  pilgrimages,  see  Miitteeram 

(1910),  32  All.  575;  see  ante,  pp,  51,  Kowar  v.  Gopaul  Safoo  (1873),  11  B. 

52.  L.  R.  416. 

8  Kameswan  Sasiri  v.  VeeracJtarlu         13  MacnaghtenV  Hindu  Law,"  vol. 
(1910),  34  Mad.  422 ;  Cfopala  Krkhnam  ii.  chap.  xi.  case  6,  p.  296. 
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Recital  of 
necessity. 

Discretion  of 
manager. 


Manager  may 
sell  to  repay 
money 
borrowed  on 
personal 
credit. 


Purchaser  or 
mortgagee 
bound  to 
inquire  as  to 
necessity. 


the  funeral  ceremonies  l  or  sradh  of  a  member  of  the  family 
or  o!  the  widow  of  a  member,2  or  a  debt  incurred  on  account  of 
such  expenditure.3 

(e)  Necessary  legal  expenses  for  the  purpose  of  preserving 
or  recovering  or  defending  the  estate,4  or  of  defending  a 
member  of  the  family.5 

The  instrument  effecting  a  sale  or  creating  a  charge  need  not  contain  any 
recital  of  necessity,6  but  it  is  always  better  to  insert  such  recital  therein. 

In  determining  whether  a  sale  or  mortgage  for  a  family 
necessity  is  justifiable,  a  reasonable  latitude  must  be  allowed 
for  the  exercise  of  the  manager's  judgment,  especially  in  the 
case  of  a  father  or  of  a  manager  of  a  trading  family,  though 
this  must  not  be  extended  so  far  as  to  free  the  persons  dealing 
with  him  from  the  need  of  all  precautions  where  a  minor  has  an 
interest  in  the  property.7 

The  circumstance  that  to  meet  the  necessities  of  his  ward 
the  manager  has  pledged  his  personal  credit,  does  not  disentitle 
him  to  charge  or  sell  the  property,8  but  he  can  only  charge  or 
sell  it  for  the  purpose  of  paying  money  which  the  minor  was 
under  an  obligation  to  pay.9 

A  person  lending  money  on  the  security  of  coparcenary 
property,  or  of  the  property  of  a  minor,  or  buying  that  property, 
is  bound  to  exercise  due  care  and  attention  in  seeing  that  there 
was  a  legal  necessity  for  the  loan,10  and  must  satisfy  himself  as 


1  Gunput  Loll  (Lalla)  v.   Toorun 
Koonwar  (Mvssamut)  (1871),  16  W. 
B.  C.  B.  52 ;    Nathuram  v.  Shotna 
CJihagan  (1890),  14  Bom.  562. 

2  Sukeenath  Banoo  v.  Euro  Churn 
Buruj  (1886),   6  W.  B.  C.   B.  34; 
Gunput     Loll      (Lalla)    v.    Toorun 
Koonwar  (Mussamut)  (1871),  16  W. 
B.    C.    B.    52 ;     Snmohun    Jha    v. 
Brijbekary  Mwser  (1909),  36  Calc.  753. 
See    Macnaghten's    "Hindu    Law," 
vol.  11.  chap.  xi.  case  6,  p.  296  (1818) ; 
Sadashiv  Bhaskar  Joshi  v.  Dhahtbai 
(1880),  5  Bom.  450. 

a  Gunput  Lall  (Lalla)  v.  Toorun 
Koonwar  (Mussamut)  (1871),  16  W. 
B.  C.  B.  52. 

.*,£im0a  Pershad  v.  Phool  Singh 
(1868),  10  W.  B.  C.  B.  106  ;  10  B.  L. 
B.,  note  to  p.  368;  see  Karimuddm 
v.  Gfabinft  Krishna  Narain 


(Kunwar)  (1909),  36  L  A.  138;  31 
All.  497 ;  13  C.  W.  N.  1117 ;  11  Bom. 
L.  B.  911. 

5  Beni  Ram  v.  Man  Singh  (1911), 
34  All  4.    See,  however,  NatJiu  Eai  v. 
Dindayal  Sat  (1917),  2  Pat.  L.  J  166. 

6  Woomesh     Chundcr     Sircar     v. 
Digumburee  Dossee  (1865),  3  W.  B. 
C.  B.  154. 

7  Babaji    Hahadaji    v.    Knshnaji 
Devji  (1878),  2  Bom.  666;    Ratnam 
v.  Govindarajulu  (1877),  2  Mad,  339, 
at  p.  341. 

8  Succaram    Morarji    v.    Kalidas 
Kallianji  (1894),  18  Bom.  631,  at  p. 
635. 

*  Ranmalsingji  (Maharana  Shri) 
v.  Vadilal  VakMtchand  (1894),  20 
Bom.  61. 

10  Gour  Pershad  Narain  v.  Sheo 
PersTiad  Ram  (1866),  5  W.  B.  C.  B. 
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well  as  he  can,1  and  as  an  honest  man,2  with  reference  to  the 
parties  with  whom  he  is  dealing,  that  the  manager  is  acting  in 
the  particular  instance  for  the  benefit  of  the  estate,3  and  that 
circumstances  of  necessity  had  occurred  which,  under  the  Hindu 
law,  would  justify  the  sale  of  the  property,*  or  a  charge  upon 
it  at  the  rate  of  interest  arranged  for  in  the  particular  instance.6 

In  the  case  of  a  long  series  of  borrowings  it  is  not  always  possible  to  Current 
prove  exactly  the  purpose  for  which  any  particular  item  was  borrowed,  account. 
"  It  will  ...  be  sufficient  for  the  creditor  to  show  that  the  family  was 
in  chronic  need  of  money  for  the  current  outgoings  of  the  family  life  or 
its  trade  necessities,  and  that  the  moneys  were  advanced  on  the  repre- 
sentation of  the  manager  that  they  were  needed  for  such  objects."  ° 

Where  the  necessity  arises  from  the  pressure  of  a  judgment  debt,  the  Judgment 
person  dealing  with  the  manager  is  entitled  to  treat  the  judgment  as  debt- 
primd  facie  proof  of  necessity."  7 

Where  the  manager  is  authorized  by  the  Court  to  sell  or  Alienation 
pledge  under  sees.  28  or  29  of  the  Guardians  and  Wards  Act,8  court^  by 
or  sec,  90  of  the  Probate  and  Administration  Act,0  or  under  the 
powers  possessed  by  the  High  Courts,  a  bond  fide  purchaser  or 
mortgagee  need  not  investigate  behind  the  order  of  authority,  w 

103  ;  Lootf  Hossein  (Syud)  v.  Dursun  p.  1791 ;    Nowruttun  Kooer  (Mussa* 

Lall  Sahoo  (1875),  23  W.  R.    0.    R.  vmt)  v.   Qouree  Dutt  Singh  (Baboo) 

424 ;  Oane  Skive  Parab  v.  Kane  Bh^ve  (1866),  6  W.  R.  C.  R,  193. 
(1867),  4  Bom.  H.  C.  A.  C.  169 ;  Man-         5  See     Hurrowth    Hoy    Bahadoor 

dil  Doss  v.MeghNarainDubey  (1916),  (Rajah)  v.  Eundhir  Singh  (1890),  18 

1  Pat.  L.  J.  39.  I.  A.  1 ;  18  Calc.  311. 

1  Muthoora  Doss  v.  Kanoo  Beharee         fl  Krishna  Eamaya  Naik  v.  Vasudev 

Singh  (1874),  21  W.  R.  C.  R.  287 ;  VenJcatesh  Pai  (1896),  21  Bom.  808, 

Dahbai  v.  Gopibai  (1902),  26  Bom.  at  p.  815. 
433 ;  4  Bom.  L.  R.  105.  7  See  Muddun  ThaTcoor  v.  Kantoo 

8  Looko  Singh  v.  Bajendur  Laha  Lall  (1874),  1    I.  A.  321,  at  p.  334 ; 

(1867),  8  W.  R.  C.  R.  364 ;   Runnoo  14  B.  L.  R.  187,  at  p.  199 ;  22  W.  R. 

Pahdey  v.  BuJcsh  Ali  (1871),  3  N.  W.  C.   R.   56  ;    Bhowna  (Mussamut)   v, 

F.  2,    See  Act  IV.  of  1882,  s.  38;  Eoop  Kishore  (1873),  5  N.  W.  P.  H. 

Jamsetji  N.  Tata  v.  Kashinath  Jivan  C.  Rep.  89 ;  Sheoraj  Kooer  v.  Nude* 

Manglia   (1901),   26   Bom    326;     3  chcdee  Lall  (1870),  14  W.  R.  C.  R. 

Bom.  L.  R.  898.  72.     See,    however,    Loot/    Hossein 

3  Hunooman   Persaud   Panday    v.  (Syud)  v.  Dursun  Lall  Sahoo  (1874), 
Munraj   Kooniveree   (Mussamut   Ba-  23  W.  R.  C.  R.  424. 

booee)  (1856),   6  M.  I.  A.   393  ;    18  8  VIII.  of  1890. 

W.  R.  0,  R.,  note  to  p.  81 ;  Bunseedhur  9  V.  of  1881. 

(Lalla)    v,    Bindeseree    Dutt    Singh  10  Qungayershad  Sahu  v,  Maharani 

(Koonwur)  (1866),  10  M.  I.  A.   454,  BiU  (1884),  12  I.  A.  47,  at  p.  50; 

at  p.  471;    1  Ind.  Jur.  N.  S.  165;  11  Calc.  379,  at  pp.  383,  384;  Sikher 

Trimbuck  Anunt  v.  Qopallshet  (1863),  Chund  v.   Dulymtty  Singh  (1879),  5 

1  Bom.  H,  C,  (2nd  ed.)  27.  Calc.    363,    at    p     381 ;    S.    C.  sub 

4  Kaaheenath     Bose     v.     Ohunder  nomine  Rajah  Lall  v.  JDelputty  Singh* 
Mohun  Nundee,  Ben.  S.  B.  A.  1858,  5  0.  L.  R.  374,  at  p.  401. 
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If  the  person  dealing  with  the  manager  doe«  make  the  above 
lttquiry*  inquiries  and  acts  honestly,  the  real  existence  of  an  alleged 
sufficient,  and  reasonably  credited,  necessity  is  not  a  condition 
precedent  to  the  validity  of  his  charge  ;  l  and,  under  such 
circumstances,  he  is  not  bound  to  see  to  the  application  of  the 
purchase-money.2 

"  It  is  obvious  that  money  to  be  secured  on  any  estate  is  likely  to 
be  obtained  on  easier  terms  than  a.  loan  which  rests  on  mere  personal 
security  ;  and  that,  therefore,  the  mere  creation  of  a  charge  securing  a 
proper  debt  cannot  be  "viewed  as  improvident  management.  The  pur- 
poses for  which  a  loan  is  wanted  are  often  future  as  regards  the  actual 
application,  and  a  lender  can  rarely  have,  unless  he  enters  on  the  manage- 
ment, the  means  of  controlling  and  rightly  directing  the  actual  appli- 
cation." 3 

This  principle  is  to  be  found  in  sec.  38  of  the  Transfer  of  Property 
Act,4  which  is  as  follows  :  — 

"Where  any  person,  authorized  only  under  circumstances  in  their 
nature  variable  to  dispose  of  immovable  property,  transfers  such  property 
for  consideration,  alleging  the  existence  of  such  circumstances,  they  shall 
as  between  the  transferee  on  the  one  part  and  the  transferor  and  other 
persons  (if  any)  affected  by  the  transfer  on  the  other  part,  be  deemed  to 
have  existed,  if  the  transferee,  after  iising  reasonable  care  to  ascertain  the 
existence  of  such  circumstances,  has  acted  in  good  faith. 

Illustration* 

A,  a  Hindu  widow,  whose  husband  has  left  collateral  heirs,  alleging 
that  the  property  held  by  her  as  such  is  insufficient  for  her  maintenance, 
agrees,  for  purposes  neither  religious  nor  charitable,  to  sell  a  field,  part 
of  such  property,  to  B.  B  satisfies  himself  by  reasonable  inquiry  that  the 
income  of  the  property  is  insufficient  for  A's  maintenance,  and  that  the 
sale  of  the  field  is  necessary,  and,  acting  in  good  faith,  buys  the  field 
from  A*  As  between  B  on  the  one  part  and  A  and  the  collateral  heirs  on 
the  other  part,  a  necessity  for  the  sale  shall  be  deemed  to  have  existed," 

1  Hunooman   Persaud  Panday   v.  Opadhya,  W.  B.   1864,  C.  B.   166  ; 

Munraj  Koonweree   (Mmsamut   Ba*  Gomain  Sircar  v.   Prannath   Ooopto 

booee)  (1856),  6  M.  I.  A.  393,  at  p.  (1864),  1  W.  B.  C.  B.  14  ;  Kan&Ua 

424  ;  18  W.  B.  C.  B.,  note  to  p.  81.  Lai  v.   Muna  Bibi  (1897),  20  AIL 

See  also  Tajood&en  Hossein  (Sheikh)  135;    Gam    Bhive    Pardb    v.  Sane 

v.  BMgwanlol  Sahoo,  Ben.  S.  D.  A.  Bhive  (1867),  4  Bom.  H.  C.  A.  0.  169  ; 

1860,  p.  33  ;  Malialeer  Pershad  Singh  Qhamham    Singh    v.     Badiya    Lot 

v.  Dumreram  Opadhya,  W.  B.  1864,  (1902),  24  All.  547. 

C.  B.  166  ;  Tnmbuck  Anunt  v.  Qopall-  *  Hunooman  Persaud   Panday   v. 

shet  (1863),  1  Bom.  H.  C.  A.  C.  (2nd  Munraj  Koonw&ree  (Mussamut   Ba- 

ed.)  27.  booee)  (1856),  6  M.  L  A.  393,  at  p. 

*  Radha  Kishore  MooJcerjee  v.  Mir-  424  ;  18  W.  B.  C.  B.,  note  to  p.  81. 

toonjoy  Gow  (1867),   7  W.  B.  C.  B.  *  Act  IV.  of  1882.    See  Jamsetji 

23  j  Stikeen&fh  Banco  v.  Euro  Churn  N.  Tata  v.  Kashinaih  Jiwn  Manglia 

Buruj  (1866),  $  W,  B.  0.  B.  34  ;  (1901),  26  Bom.  326,  at  p.  336  5  3 

Mahabe&r  Pershad  8ing  v.  Dumreram  Bom.  L.  B.  898. 
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The  existence  of  a  necessity  and  of  sufficient  pressure  on  Nature  of 
the  estate  is  all  that  the  lender  need  inquire  about.1    He  need  mquiry* 
not  inquire  into  its  causes,2  or  what  is  the  exact  amount  required 
to  be  borrowed,3    Where  the  lender  knows,  or  by  ordinary 
diligence  might  have  known,  that  there  are  funds  available 
and  sufficient  for  paying  off  the  debt,  the  sale  would  be  invalid.4 
He  must  be  entirely  on  his  guard.    He  must  see  whether  the 
family  with  which  he  is  dealing  be  divided  or  undivided  ;  and 
if  the  latter,  at  his  peril  he  must  see  that  the  transaction  be  one 
by  which  the  coparceners  will  be  concluded/5 

The  fact  that  the  adult  members  support  the  manager  in  Consent  of 
the  transaction  may  justify  the  person  advancing  the  money  in  ceners?°par" 
giving  additional  credit  to  the  representations  of  the  manager.6 

Whore  the  transaction  has  been  unimpeachecl  for  some  years,  a  pur-  Subsequent 
chaser  from  the  original  vendee  would  not  be  expected  to  make  minute  Purchaser, 
inquiries.7 

Where  it  is  sought  to  enforce  or  support  a  sale  or  mortgage  Burden  of 
by  a  manager,  the  purchaser  or  mortgagee  must  prove  that  pr°° ' 
the  transaction  was  entered  into  in  good  faith ; 8  that  he 
advanced  in  consideration  of  the  sale  or  mortgage  a  sum  of 
money  which  was  reasonable  with  reference  to  the  value  of  the 
property ; 9  that  the  money  was  raised  or  applied 10  for  the 

1  Sheoraj  JKooer  v.  NucJccJiedee  Latt  He    need   not    inquire   whether   tho 

(1870),  14  W.  R.  0.  R.  72.  debt  could  have  been  met  from  other 

8  Mahdbir  Kower  v.  Jubha  Singh  sources :    Ajey    Ham    v.    Girdharee 

(1871),  8  B.  L   R.  38 ;  16  W.  R.  C.  (1872),  4  N.  W.  P.  110.    See  Damoo* 

R.  221 ;  Luchmeedhur  Singh  (Baboo)  dur  MoTtapattur  v.  Birjo  Mohapattur 

v.  Ekbal  Alt  (1867),  8  W.  R.  C,  R.  75.  Ben.  S.  3>.  A.  1858,  p.  802. 

8  Nuffer  Chunder  Banerjee  v.  Qud-  5  Strange's  "  Hindu  Law,"  voL  i. 

dadhur  Mundk  (1865),  4  W.  R.  C.  R.  p.     200  ,•    Dalpateing    v.     Nandbhai 

122  ;  Ghansham  Singh  v.  Badiya  Lai  (1864),  2  Bom.  H.  0.  (2nd  ed)  306. 

(1902),   24  AIL   547.     "If  a  larger  6  Balvant     Santaram*   v.     Bdbaji 

portion  than  is  required  is  sold,  it  (1884),  8  Bom.  602,  at  p.  609. 

must   be    shown    by   the    purchaser  7  Surub  Narain  Ohowdhry  v.  Shew 

that  the  money  required  to  pay  off  GoUnd  Pandey  (1873),  11  B.  L.  R. 

the  claim  could  not  be  raised  other-  App.  29, 

wise  than  by  the  course  adopted."  8  Roopncvrain    Sing    v.    Gugadhur 

Luchmeedhur  Singh  (Baboo)  v.  Mlal  Pershad  Narain  (1868),  9  W.  R.  C.  R. 

Ali  (1867),  8  W.  R.  C.  R.  75,  at  pp.  297 ;   Tandavaraya,   Mudali  v:  ValU 

77,  78.  Ammal  (1863),  1  Mad.  H.  C.  398. 

*  Kaleenarain    Roy    Chowdbry    v.  9  See  Saravana  Tevan  v.  Muttayi 

Ram  Coomar  Chand,  W.  R.  1864,  C.  Ammal  (1871),   6  Mad.  H.  C,  Rep. 

R.  99.  See  Gomain  Sircar  v.  Prannath  371. 

Goopto  (1864),  1  W.  R.  C.  R.   14 ;  10  Muthoora  Doss  v.  Kanoo  BeJiaree 

Rawneshwar  Prasad  Singh  v.  Chandi  Singh  (1874),  21  W.  R.  C.  R.  287, 

Prawd  Singh  (1911),  38   Gale.  721;  and  cases  ante,  pp.  290,  291,  and 

upheld  on  appeal  (1915),  43  Cata  417.  p.  294, 
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relief  of  a  recognized  noeet&ity,*  or  that  proper  inquiries  were 
made  by  him  with  rottpect  to  the  existence  of  a  necessity 
justifying  the  Halo,  and  that  the  result  of  such  inquiries  was  such 
as*  to  satisfy  him  a?  an  honest  man  of  the  existence  of  such 
necessity.8 

As  to  a  suit  for  specific  performance  see  Qitrusami  Sastrial  v.  Ganapalhia 
P/&a  (1882),  o  Mad.  337. 

In  Httntioman  Perwiwl  Pandwfs  case  8  their  Lordships  of  the  Privy 
Council  «aid,  *fc  Xext  as  to  the  consideration  for  the  bond.  The  argument 
for  the  appellant  in  the  reply,  if  correct,  would  indeed  reduce  the  matter 
for  consideration  to  a  very  short  point ;  for,  according  to  that  argument, 
if  the  fadum  of  a  deed  of  charge  by  a  manager  for  an  infant  be  established, 
and  the  fact  of  the  advance  be  proved,  the  presumption  of  law  is,  <pt  imd 
fade,  to  support  the  charge,  and  the  onus  of  disproving  it  rests  on  the  heir. 
For  this  position  a  decision,  or  rather  a  dictum,  of  the  Sudder  Dewany 
Adawlut  at  Agra  in  the  case  of  Owed  Rai  v.  Heerdlall  *  was  quoted  and 
relied  upon.  But  the  dictum  there,  though  general,  must  be  read  in 
connection  with  the  facts  of  that  case.  It  might  be  a  correct  course  to 
adopt  with  reference  to  suits  of  that  particular  character,  which  was  one 
where  the  sons  of  a  living  father  were,  with  his  suspected  collusion,  attempt* 
ing,  in  a  suit  against  a  creditor,  to  get  rid  of  the  charge  on  an  ancestral 
estate  created  by  the  father,  on  the  ground  of  the  alleged  misconduct  of 
the  father  in  extravagant  waste  of  the  estate.  Xow,  it  is  to  be  observed 
that  a  lender  of  money  may  reasonably  be  expected  to  prove  the  circum- 
stances connected  with  his  own  particular  loan,  but  cannot  reasonably 
be  expected  to  know,  or  to  come  prepared  with  proof,  of  the  antecedent 
economy  and  good  conduct  of  the  owner  of  an  ancestral  estate ;  whilst 
the  antecedents  of  their  father's  career  would  be  more  likely  to  be  in 

1  Defe*     Dayal     Sahoo     v,     Bhan  Chunder  Mohun  Nundee,  Ben.  S.  D. 
Pertap  Singh  (1903),  31  Calc.  433,  A.  1858,  p.  1791 ;  Bheknarain  Singh 
at  p.  455;  8  C.  W.  N.  408,  at  p.  v.  Januk  Singh  (1877),  2  Calc.  438; 
419;  Jamna  v.  Nam  Sukh  (1887),  9  Jamna  v.  Nain  SuJch  (1887),  9  AIL 
All.  493 ;  Vadali  Rama  Kristnama  v.  493  ;  Kumola  Pershad  Narain  Singh 
Manda  Appaiya  (1865),  2  Mad.  H.  C.  v.  Nokh  Latt  Sahoo  (1866),  6  W.  B. 
407;  Amarnttth  Sah  (Lala)  v.  Achan  C.    B.    30;    Sheo  Pershad    Mam    v. 
KMT  (Ram]  (1892),  19  I.  A.   196;  Thaloor   Pershad   (1866),   5   W.    R. 
14  All.   420  ;  Bunseedhur  (Lalla]   v.  C.  B.   103 ;  Tnmbuck  Anunt  v.  Go- 
Btndewree  Dutt  Singh  (1866),  10  M.  paUshet  (1863),  1  Bom.  H.  C.,  2nd 
I.  A.  454 ;  1  Ind.  Jur.  N.  S.   165.  ed.,  27 ;  BJtoorun  Koer  (Mussamut)  v. 
The  necessity  cannot  be  inferred  from  Sahebzadee  (1866),  6  W.  R.  C.  B.  149  ; 
the  habits  and  general  character  of  Soorendro  PersJiad  Dobey  v.  Nundun 
the  vendor:  Mittrajit  Sing  v.  Raghu-  Misser  (1874),  21  W.  B.  C.  B.  196 ; 
betnsi  Sing  (1871),  8  B.  L.  B.  App.  5.  Lai  Singhv.  Deo  Narain  Singh(l$S$), 

2  Amarnath  Sah  (Lala)  v.  Achan  8  All.  279. 

JStar  (Ami)  (1892),  19  L  A.  196 ;  s  Hunooman   PersawL   Panday   v. 

14  AIL   420;      Kameswar   Pershad  Munmj  Koonweree    (Mussamut  Ba- 

(&&QQ)    v.    Sun    JBahadoor    Singh  fooee)  (1856),  6  M.  I.  A.  393,  at  pp. 

(laap);  8  If  A,  8;  e  QUO.  843;  8  41S,  419;  18  W.  B.  C.  B.  note  to 

C.  I*  B.  S61 ;  Ptofon&r  Singh  v,  p,  81. 

Ram  P<**fyw#  (1807),  2  Agra  H.  C.  *  6  S.  D.  A.  N.  W.  P.  618. 
Beps.     147;    Ka*teenM     Bw*     v. 
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the  knowledge  of  the  sons,  members  of  the  same  family,  than  of  a  stranger ; 
consequently,  this  dictum  may  perhaps  foe  supported  on  the  general 
principle  that  the  allegation,  and  proof  of  facts,  presumably  in  his  better 
knowledge,  is  to  be  looked  for  from  the  party  who  possesses  that  better 
knowledge,1  as  well  as  on  the  obvious  ground  in  such  suits  of  the  danger 
of  collusion  between  father  and  sons  in  fraud  of  the  creditor  of  the  former. 
But  this  case  is  of  a  desciipt-ion  wholly  different,  and  the  dictum  does  not 
profess  to  be  a  general  one,  nor  is  it  so  to  be  regarded.  Their  Lordships 
think  that  the  question  on  whom  does  the  omts  of  proof  He  in  such  suits 
as  the  present  is  one  not  capable  of  a  general  and  inflexible  answer.  The 
presumption  proper  to  be  made  will  vary  with  circumstances,  and  must 
be  regulated  by,  and  dependent  on,  them.2  Thus,  where  the  mortgagee 
himself,  with  whom  the  transaction  took  place,  is  setting  up  a  charge  in 
his  favour  made  by  one,  whose  title  to  alienate  he  necessarily  knew  to  be 
limited  and  qualified,  he  may  be  reasonably  -expected  to  allege  and  prove 
facts  presumably  better  known  to  him  than  to  the  infant  heir,  namely 
those  facts  which  embody  the  representations  made  to  him  of  the  alleged 
needs  of  the  estate,  and  the  motives  influencing  his  immediate  loan." 

Where  a  length  of  time  has  elapsed  since  the  transaction,  the  vendee 
or  person  claiming  through  him  cannot  be  expected  to  furnish  the  same 
amount  of  proof  as  in  a  recent  transaction.3 

The  representations  made  by  the  manager  at  the  time  of 
the  loan  or  alienation  are  evidence  in  favour  of  the  person 
making  the  advance. 

In  Hunooman  Persaud  Pandays  case 4  the  following  will  be  found : 
"  It  is  to  be  observed  that  the  representations  by  the  manager  accompanying 
the  loan  as  part  of  the  res  gestce  and  as  the  contemporaneous  declarations 
of  an  agent,  though  not  actually  selected  by  the  principal,  have  been 
held  to  be  evidence  against  the  heir ;  and  as  their  Lordships  are  informed 
that  such  primd  facie  proof  has  been  generally  required  in  the  Supreme 
Court  of  Calcutta  between  the  lender  and  the  heir ;  where  the  lender  is 
enforcing  his  security  against  the  heir,  they  think  it  reasonable  and  right 
that  it  should  be  required.  A  case  in  the  time  of  Sir  Edward  Hyde  East, 
reported  in  his  decisions  in  the  second  volume  of  Morley's  'Digest,' 
seems  to  be  the  foundation  of  this  practice  (see  also  the  case  of  Brown  v. 
Ram  Kunaee  Dutt)J  It  is  ofovious,  however,  that  ib  might  be  unreasonable 
to  require  such  proof  from  one  not  an  original  party  after  a  lapse  of  time 
and  enjoyment,  and  apparent  acquiescence ;  consequently,  if,  as  is  the 
case  here  as  to  part  of  the  charge,  it  be  created  by  substitution  of  a  new 
security  for  an  older  one,  when  the  consideration  of  the  older  one  was  an 

1  See   also   the   Indian   Evidence  C.E.  77;  MurugesamPillaiv.  Manick- 

Act  I.  of  1872,  s.   106,  which  pro-  aiasaJca  P&ndara  (1917),  44  I.  A.  98 ; 

vides  that  "when  any  fact  is  spe-  40  Mad.  402;  21  C.  W.  N.  761;   19 

cially  within  the  knowledge  of  any  Bom.  L.  R.  456. 

person,  the  burden  of  proving  that  *  Hunooman   Persaud   Panday   v. 

fact  is  upon  him."  Munraj  Koonworet  (Mussamut)  Ba- 

*  See  Kaihur  Singh  v.  Hoop  Singh  booee   (1856),   6   M.   I.    A.    393,   at 

(1871).  3  N.  W.  P.  H.  C.  4.  pp.  419,  420 ;  18  W.  R.  C.  R.,  note 

8  See    Chowdbry    Herawtollah    v.  to  p.  81. 

Brojo  Sovncktr,  Roy  (1872),  18  W,  R.  5  Ben.  S.  D.  A.  1853,  p,  883. 
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necessity. 


Adequacy  of 
price. 


Fraud. 


old  precedent  debt  of  an  ancestor  not  previously  questioned,  a  presumption 
of  the  kind  contended  for  by  the  appellant  would  be  reasonable."  1 

A  recital  of  the  necessity  does  not  by  itself  establish 
necessity.2  It  "  is  clear  evidence  of  the  representation,3  and  if 
the  circumstances  are  such  as  to  justify  a  reasonable  belief  that 
an  inquiry  would  have  confirmed  its  truth,  then  when  proof  of 
actual  inquiry  has  become  impossible,  the  recital,  coupled  with 
such  circumstances,  would  be  sufficient  evidence  to  support  the 
deed."  ^ 

In  determining  the  question  of  the  validity  of  a  sale,  adequacy 
of  price  is  often  an  important  point  to  be  considered,5  though 
inadequacy  of  price  is  not  necessarily  conclusive  proof  of  mala 
fides.®  The  mere  fact  that  the  manager  or  guardian  might  at  the 
time  of  the  sale  have  been  able  to  make  some  more  advantageous 
arrangement  for  the  estate  would  not  nullify  a  sale  to  a  bond 
fide  purchaser  for  value.7 

Evidence  of  the  bona  fides  of  the  transaction  would  of  course 
be  subject  to  be  rebutted  by  evidence  that  the  purchaser  had 
acted  mold  fide,  or  in  collusion  with  the  manager  to  the  injury 
of  the  family.8  If  there  be  any  fraud  in  proceedings  to  enforce 
a  charge,  which  was  free  from  fraud,  such  proceedings  may  be 
set  aside.9 


1  See  Tasouwar  Ah  (Syud)  v  Koonj 
Beharee  Lai  (1869),  3  N.  W.  P.  H.  C.  8. 

2  Birj  Lai  (Lola)  v.  Xnda  Kunwar 
(Musammat)  (1914),  (P.    C.)   36  All. 
187;  18  C.  W.  N.  652;  16  Bom.  L. 

B.  352 ;  Ajudhia  v.  Earn  Sumer  Misir 
(1909),  31  All.  454;  SunJcer  Loll  v. 
Juddoobum  Siihaye  (1868),  9  W.  B. 

C.  B.  285.    See  Raj  lukhee  Dabea  v. 
Gokool  Chunder  Chowdhry  (1869),  13 
M.  I.  A.  209;  3  B.  L.  B.  P.  C.  57; 
12   W.    B.    P.    C.   47;  MaJcundi   v. 
SarabsuMi  (1884),  6  All.  417 ;  Gunga- 
gobind  JBose  v.  Dhunnee  (Sreemutty) 
(1864),  1  W.  B.  C.  B.  59. 

8  See  Sikher  Ohund  v.  Dulputty 
Singh  (1879).  5  Cale  363,  at  p.  375; 
5  C.  L.  B.  374,  at  p.  387. 

4  Banga  Chandra  Dhur  Biswas  v. 
Jagat    Kishore   Acharjya   Chowdhuri 
(1916),  43  L  A.  249;  44  Gale.  186 ;  21 
0.  W.  N.  225;  18  Bom.  L;  B.  368. 

5  Dagfai,  v.  Kambk  (1864),  2  Bora. 
H.   C.  343,  at  pp.  360,  361 ;  KM- 


ermonee  Dassee  v.  Kishenmohun 
Mitter  (1863),  Marsh.  313 ;  2  Hay, 
196;  Kumola  Pershad  Narain  Singh 
(Baboo)  v.  NoJch  Loll  Sahoo  (1866), 
6  W.  B  C.  B.  30. 

6  Kumola   Pershad   Narain  Stngh 
(Baboo)  v.  Nolch  Lall  Sahoo  (1866), 
6  W.  B.  C.  B.  30,  at  p.  33. 

7  Kool  Chunder  Surmah  v.  Ramjoy 
Surmona  (1868),  10  W.  B.  C.  B.  8. 

8  Bunseedhur  (Lalla)  v.  Bindeseree 
Dutt  Singh  (1866),  10  M.  L  A.  454, 
at  pp.  471,  472 ;  1  Ind.  Jur.  N.  S.  165. 

0  As  to  the  rights  of  a  purchaser 
at  an  execution-sale  without  notice 
of  the  fraud,  see  Khetermonee  Dossee 
v.  Kishenmohun  Mitter  (1863),  Marsh* 
313;  2  Hay,  196.  The  question 
whether  the  sale  should  bo  set  aside 
must  be  determined  by  the  Court  in  ac- 
cordance with  the  principles  of  justice, 
equity,  and  good  conscience :  Abdul 
B.aye  v.  Nawab  Eaj  (1868),  B.  L.  B., 
F,  B.  B.  911;9W.B.  C,  B.  196. 
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When  tho  purchaser  or  louder  is  unaUo  to  prove  necessity  Charge  for  a 
for  the  raising  of  the  whole  of  the  money,  or  ho  is  unable  to  advance?' 
prove  that  he  was  satisfied  as  to  the  necessity  for  the  raising 
of  the  whole  sum,  he  is  entitled  to  a  charge  on  the  property  for 
the  amount  which  it  was  necessary  to  raise,  or  which  after 
reasonable  inquiries  was  shown  to  him  to  be  necessary  to 
raise.1    In  any  case  he  would  be  entitled  to  a  charge  for  what 
is  actually  applied  for  the  benefit  of  the  family.2 

Where  necessity  has  been  proved  for  the  raising  of  all  the  money  except 
a  small  portion,  the  Court  may,  where  the  father  is  the  manager,  treat  such 
small  portion  as  a  debt  of  the  father  binding  the  sons  (post,  Chap.  VIII.).3 

In  the  case  of  his  obtaining  such  charge,  a  creditor,  who  has  acted  Interest 
fairly,  would  ordinarily  be  entitled  to  interest  at  the  contract  rate.* 

Where  the  interest  is  at  a  rate  exceeding  the  rate  at  which  the  manager 
would  have  been  able  to  borrow  under  the  circumstances,  the  Court  will 
reduce  the  interest  to  such  lower  rate,  as  the  rate  of  interest  is  a  question 
to  which  the  lender  ought  to  have  applied  his  mind  when  inquiring  as  to 
the  necessity.5  In  other  words,  the  lender  must  show  that  there  was 
necessity  to  borrow  at  the  particular  rate  of  interest.6 

Foreclosure  proceedings,  or  a  purchase  at  a  sale  held  under  Burden  of 
a  decree  in  a  suit  on  the  mortgage,  would  not  relieve  a  mortgagee  aftSed  by 


from  the  burden  of  proving  the  bona  fides  of  the  transaction,  or 
place  him  in  any  better  position  with  regard  to  the  family,7  decree* 
although  a  bond  fide  purchaser  without  notice  at  a  sale  held  in 
execution  of  a  decree  in  a  suit  which  was  properly  constituted 
might  not  be  bound  to  inquire  into  the  propriety  of  the  loan 
which  formed  the  basis  of  the  decree.8 

As  to  the  duty  of  a  purchaser  at  a  sale  in  execution  of  a  decree,  sec  post, 
p.  320. 

1  Doorganath    Roy     (Konwur)    v.     Jagdip  Narain  Singh  (1912),  40  Gale. 
Ramchunder  Sen  (1875),  4  I.  A.  52  ;     343  ;   17  0.  W.  N.  1025,  note. 

2    Calc.    311  ;     Deputy-Commissioner  *  See  Buweedhw  (LaHa)  v.  Bin- 

of  Kheri  v.  KJianjan  Singh  (1907),  deseree  Duti  Singh  (1866),  10  M.  I.  A. 

34  I.  A.  72  ;  29  All.  331  ;  11  C   W.  454  ;  1  Ind.  Jur.  N.  8.  165. 

N.  474  ;  9  Bom.  L.  R.  591.  5  See    Hurronath    Roy    Jfothadoor 

2  Muthoora  Doss  v.  Kanoo  Beharee  (Rajah)    v.    Rundhir   Singh    (1890), 
Singh  (1876),  21  W.  R.  0    R    287.  18  I.  A.  I  ;  18  Calc.  311. 

See   Hasmat  Rai   (Koer)   v.   Sunder  6  NandRam  v.  Bhupal  Singh  (l$ll)9 

Das  (1885),  11  Calc.  396;  Bunseed-  34  AIL  126. 

hur  (Lalfa)  v.  Bindeseree  Dutt  Singh  7  Purmawund    v.    Orumbah    JKoer 

(1866),  10  M.  L  A.  454  ;  1  Ind.  Jur.  (  Musst.),  W.  R.   1864,  C.   R.   143  ; 

N.   S.   165;  Paran  Chandra  Pal  v.  JBu&rung   Sahoy   Singh   v.    Mautora 

Karunamayi  Dasi  (1871),  7  B.  L.  R.  Chowdhrain   (Musmmut)    (1874),    22 

90  ;  15  W.  R.  C.  R.  268.  W.  R.  C.  R.  119. 

8  BiswamM,    Pershad    Mahta    v.  8  See  ante,  p.  296. 
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ALIENATION   BY   COPABCENER.  [CHAP.   VII. 


Acts  of  oo- 
parcener  not 
manager* 


Power  of 
surviving 
coparcener. 


Even  if  the  alienation  by  the  manager  is  unauthorized,  his 
own  interest  will  be  bound  in  cases  where  the  sale  of  a  share 
of  coparcenary  property  is  allowable,  but  specific  performance 
of  an  agreement  to  sell  will  not  be  granted  in  such  case.1 

Except  where,  under  the  Mitakshara  law,  the  father  can 
alienate  or  charge  the  coparcenary  property,2  no  individual  co- 
parcener, other  than  the  manager,  is  entitled,  without  the  con- 
sent of  all  the  members,  to  deal  with  the  joint  family  property.3 

There  may  be  circumstances  where  the  acts  of  a  member  of  the  family, 
who  is  not  the  manager,  can  be  treated  as  binding  the  family,  on  the 
ground  that  there  was  an  express  or  implied  agency,4  as  where  money  is 
borrowed  for  family  purposes,5  but  minor  coparceners  are  not  bound  by  the 
act  of  a  person  who  is  neither  a  dejure  nor  a  de  facto  manager.6 

In  one  case 7  the  acquiescence  by  the  guardian  in  the  act  of  a  person 
who  had  not  authority  to  bind  the  minor  was  held  to  bind  the  minor. 

As  to  who  may  contest  an  alienation,  see  ante,  p.  236,  and  post,  pp. 
304, 305. 

It  has  been  held  that  where  a  coparcener  represented  to  the  mortgagee 
that  he  had  power  to  charge  the  property,  he  was  bound  to  make  good  his 
representation  by  suing  for  partition.8  On  such  partition  the  mortgage 
would  attach  to  the  share  allotted  to  the  mortgagor.9 

When  there  are  no  existing  coparceners,  the  surviving 
coparcener  is,  under  the  Mitakshara  law,  entitled  to  dispose  of 
ancestral  property  as  if  it  were  his  separate  acquisition ; 10  but 
a  gift  by  will  will  take  no  effect  against  a  son  who  was  in  his 


1  Nagiali  v.  Venkatarama  Sastrula 
(1912),  38  Mad.  387,  disagreeing  with 
JKosuri  JRamaraju  v.  Ivalwy  Ramalin- 
gam  (1902),  26  Mad.  74,  and  Srinwasa 
Eeddi    v.    Sivarama   Meddi    (1909), 
32  Mad.  320;  8Ma  v.  Venkatrami 
(1914),  38  Mad.  1187,    Naro  v.  Para- 
gowda  (1916),  41  Bom.  347;  19  Bom. 
L.   B.   69;  Act  I.  of  1877  (Specific 
Belief),  s.  15.    See  Pordka  Subbarami 
Reddi    v.     Vadlamuddi  Seshachalam 
(1909),  33  Mad.  359. 

2  Post,  pp.  308,  309. 

*  Ghiritvappa  v.  Thimma  (1887), 
10  Mad.  316 ;  Rajbulubh  Bhooyar  v. 
Buneta  De  (Muswmmaut]  (1801), 
1  Ben.  Sel.  B.  44  (2nd  ed.  59); 
Prannath  Das  v.  CalishunJcar  Ghosal 
(1801),  1  Ben.  Sel.  B.  45  (2nd  ed.  60). 
Aa  to  the  duty  of  the  purchaser,  see 
Smosoondery  Dossee  v.  Ralchall  Doss 
Sirka^r  (1864),  1  W.  B.  0.  B.  38. 

*  See  Kr&lvw  Ayyar  v.  Krishwsami 
Ayyar  (1900),  23  Mad.  597;  Virtu 


Dlondi  v.  Babaj^  (1908),  32  Bom.  375. 

5  BuUeo  Ham  Tewaree  v.  Somessur 
Panray  (1867),  7  W.  B.  C.  B.  490. 

6  Balwant  Singh  (Raja)  v.  Clancy 
(1912),  39  L  A.  109  ;  34  All.  296  ;  16 
0.  W.  N.  577 ;  14  Bom.  L.  B.  422. 

7  Maftableshvar      Krishnappa     v. 
Ramchandra  Mangesh  (1913),  38  Bom. 
94  ;  15  Bom.  L  B.  882. 

8  Ram  Sunder  Das  (Mahanth)  v. 
Barhamdeo  Narayan  ThaJsur  (1909), 
14  C.  W.  JST.  552 ;  Mahabeer  Persad 
v.  Ramyad  Singh  (1873),  12  B.  L.  B. 
90  ;  20  W.  B.  C.  B.  192. 

»  Ibid. 

10  Nagalutchmee  Ummal  v.  Gopoo 
Nadaraja  Chetty  (1856),  6  M.  I.  A. 
309 ;  Vallinayagam  Pillai  v.  Pachche 
(1863),  1  Mad.  H.  C.  326 ;  Narottam 
Jagjwan  v.  Narsandas  HariMsandas 
(1866),  3  Bom.  H.  C.  A.  C.  6; 
Adjoodhia  Oir  v.  Kashee  Qir  (1872), 
4  N.  W.  P.  31:  See  ante,  p.  220.  As 
to  the  power  to  deal  with  separate 
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mother'^  womb  at  the  time  of  the  death  of  liir>  father,1  or  is 
subsequently  adopted  hy  hitf  widow,-  or  was  before  his?  death 
adopted  by  the  widow  of  a  previously  deceased  coparcener*3 

ALIENATION  OF  AN  UNDIVIDED  SHARE. 

A  Hindu  governed  by  the  Bengal  school  of  Hindu  law  can  AUrn.it inn  oi 
deal  with  his  undivided  share  of  joint  family  property  either  by  nh!m»K 
act  inter  vivos  or  by  will,  in  the  same  way  as  ho  can  deal  \uth*cho01' 
his  separate  property.4    On  his  death  intestate  his  undivided 
share  passes  to  his  heir. 

His  share  may  be  sold  in  execution  of  a  decree. 
The  purchaser  has  been  held  entitled  to  bo  put  into  posses- 
sion of  the  share  bought  by  him,5  but  not  in  such  a  way  as  to 
interfere  with  the  family. 

In  one  case 6  when  he  applied  for  possession,  a  share  was  allotted  to  him 
in  severally .    This  had  the  same  effect  as  if  he  had  brought  a  partition  suit. 

According  to  the  Mitakshara  law,  except  where  the  debtor 
is  the  father,  or  paternal  grandfather  of  a  coparcener,  whose  c  °°* 
rights  are  enlarged  by  his  death,  a  creditor  of  a  coparcener,  who 
has  not  obtained  a  judgment  and  has  not  attached  the  debtor's 
interest 7  before  the  death  of  his  debtor,8  has  no  right  to  recover 
his  debt  from  the  coparcenary  property.0 

acquisitions,  see  ante,  pp.  248,  249.  Xund  Gramce  (1827),  4  Ben.  &.*!.  R. 

The  last  surviving  member  of  a  Madras  196  (new  edition,  247). 

tarwad   can   dispose    of   the    tancad  s  Rajaniknnth  Bi*wa&  v.  Rain  Nttth 

property   by   will,   Alami  v.    Komv  Scogy  (1883),  10  Cole.  244. 

(1888),  12  Mad.  126.  6  Bijoy     Kctliub     1%     Bahadoor 

1  Mindkshi    v.     Virappa    (1884),  (Koomcar)  v.  SJtama  Soonduree  Itosxcc 

8  Mad.  89 ;  Hanmant  Ramchandra  v.  (1805),   2    W.    B.    M.    A.    30.    See 

Bhimacharya  (1887),  12  Bom.   105 ;  Kcwhnath  Ghoae  v,  Hurgovind  Bwc, 

Vrandawndaa  Ravndas  v.  Yawunabhai  Ben.  KS.  D.  A,,  1853,  p.  768 ;  Rmntonoo 

(1875),  12  Bom.  H.  C.  229.  CMterjee    v.    Murcbunder    Neogec, 

*  Venkatammyana  Pillai  v.  Sab-  Ben.  S.  D.  A,,  1857,  p.  1585. 

banwl  (1915),  43  I.  A.  20 ;  39  Mad.  *  This  does  not  include  an  attaca- 

107;  20  G.  W.  N.  234;  17  Bom.  L.  ment   before  judgment:  Eamamyija 

B.  4G8,  ante,  p.  184.  v.  Rangappayya  (1893),  17  Mad.  144. 

3  Chandra  v.  Gojambai  (1890),  14  8  Bithal    Das    v.    Natid    Kishore 
Bom.  403,  at  p.  466.  (1000),    23    All.    106  ;    Suraj  Bunui 

4  Earn    Debul    Lall    v.    Mitterject  Koer  v.  Sheo  ProsTiad  Singh  (1879), 
Singh  (1872),  17  W.  R.  C.  B.  420 ;  6  I.  A.  88,  at  pp.  108,  109 ;  5  Calc. 
Anund  Chund  Rai  v.  Kish&n  Mohun  148,  at  pp.  173,  174 ;  4  C.  L.  B.  22G, 
Bunoja,  (1905),  1  Ben.  Sel.  B.   115  at  p.  241 ;  Baihr  Krishna  Rau  v. 
(new  edition,  152) ;  Ramlcunhaee  Rai  Lakshmana    Shaiibhogue     (1881),     4 
v.    Bwtg   Chund   Bunhoojea    (1820),  Mad.  302  ;  Balkvshen  (Rai)  v.  Sitaram 
3  Ben.  Sel.  B.  17  (new  edition,  22) ;  (Rai)  (1885),  7  All.  731. 

ICounfa  Kant  Qhoml  v.  Ram  Huree         *  BUM    Da*    v.    Xand  Kizhvre 


Sale  in 
execution, 
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If  it  were  otherwise,  the  right  of  survivorship 1  would  be  ineffectual. 

He  can  obtain  a  sale  of  tho  undivided  interest  of  his  debtor 
in  the  property  of  the  coparcenary  in  execution  of  a  decree,2  if 
during  the  lifetime  of  the  debtor  there  has  been  an  attachment 
and  order  for  sale,3 

A  provisional  release  from  attachment  does  not  affect  his  right.4 

The  purchaser  at  such  sale  is  not  entitled  to  sue  for  possession,5 

but  is  entitled  to  ascertain  his  share  by  such  partition  as  the  judgment 

debtor  might  have  compelled  before  the  alienation  of  his  share  took 

place,6 

If  he  has  obtained  possession  he  is  not  liable  to  be  turned  out,  but  the 

coparceners  are  entitled  to  joint  possession  with  him.7 


(1900),  23  All.  106;  Udaram  Sitaram 
v.  Ramt  Panditji  (1875),  11  Bom.  H. 
C.  76 ;  Narsinbhal  v.  Chenapa  (1877), 
2  Bom.  479 ;  Balbhadhar  v.  Bisheshar 
(1886),  8  All.  405;  Jagannath  Prasad 
v.  Sitaram  (1888),  11  All.  302 ;  Soda- 
lart  Pictsad  Safm  v.  Foolbash  Kwr 
(186!>),  3  B.  L  Pv.  F  B,  31,  at  p  35 ; 
12  W.  R  P.  B.  1,  at  p.  3. 

1  Ante,  pp.  236,  237. 

2  Dccndyal  Lai  v.  Jugdcep  Xarain 
Singh  (1877),  4  I.  A.  247;  3  Calc. 
198;    Sura}    Bunsi    Koer   v.    Sheo 
Proshad  Singh  (1879),  6  I  A.  88 ;  5 
Calc.  148;  4  C.  L.  R.  226;  Hurdey 
Narain  Sahu  (Baboo)  v.  Rooder  P&r- 
kash  Mis&er  (Pundit  Baboo)  (1883), 
11  I.  A.  26 ;  10  Calo.  626 ;  Tuffuzzool 
Ho&tein  Khan  (Syud)  v.  Rughoonath 
Pershad  (1871),  14  M.  I.  A.  40,  at  p. 
50  ;  Jumoona  Period  Singh  v.  Digna* 
raw  Singh  (1883),  10  Calc.  1  ;  13  C. 
L.  R.  74 ;  JaUidar  Singh  v.  Ham  Lai 
(1878),    4    Calc.  723;    Naram    Dass 
(Em)  v.  Soicntt  Lai  (1879),  4  Calc. 
809;    4  C.   L.    E.   67  j    Cdkctor  of 
Monghyr  v.   Hurdai  Narain   Shahai 
(1879),  5  Calc.  425 ;  5  C.  L.  R.  112 ; 
Vasudev  Bhat  v.   VenHatesh  SanbJtav 
(1873),  10  Bom.  H.  C.  139 ;  Udaram 
Sitaram  v.  jRanu  Panduji  (1875),  11 
Bom.  H.  C.  76;  riraauam  Ch-amini 
v.  Ayyasami  Gramim  (1863),  1  Mad. 

.  C.  471 ;  Ooor  Sumn  Dass  v.  Ham 
ufaa  (i860),  5  W.  R.  C  R. 

^«mjf  Muntf  JKoer  v.  Sheo  Proshad 
(1879),  $  L  A.  88,  at  p.  109  ; 


5  Calc.  148,  at  p.  174 ;  4  C.  L.  R. 
226,  at  p.  241 ;  Balkishen  (Eai)  v. 
Sita  Ram  (Rai)  (1885),  7  All.  731  ; 
Pankh  Qirdarlal  v.  ThaJcor  Fatehsing 
(1899),  2  Bom.  L.  R.  32.  In 
Bithal  Das  v.  Nand  Kishore  (1900), 
23  All.  106,  the  mere  attachment 
seems  to  have  boon  held  sufficient  to 
create  a  charge,  but  it  is  doubtful 
whether  it  has  such  effect,  see  Soobhul 
Ohitnder  Paul  v.  Nitye  Churn  Bysack 
(1880),  6  Cal.  663. 

*  Mam  Chandra  Marwari  v.  Mude- 
shwar  Singh  (1906),  33  Calc.  1158; 
10  C.  W.  N.  979. 

5  KaUapa   v.    VenJcatesh    Vinayak 
(1878),  2  Bom.  676;  Palani  Konan 
v.  Mam  Konan  (1896),  20  Mad.  243. 

6  Deendyal  Lai  v.  Jugdeep  Narttin 
Singh  (1877),  4  L  A.  247;  3  Calc. 
198  ;  Hurdey  Narain  Sahu  (Baboo)  v. 
Rooder    PerJca&h    Misser    (1883),   11 
L  A.  26  ;  10  Calc.  626  ;  Jallidar  Singh 
v.   Ram  LaU  (1878),   4   Calc.    723; 
Sumrun  Thakur  v.  Chundermun  Misser 
(1879),  5  C,  L.  R.  26 ;  3  C.  L.  R.  282  ; 
Pandurang    Anandrav    v.     Bhaskar 
Shadashiu  (1874),  11  Bom   H.  C.  72  ; 
LaU  Jha   (Baboo)    v.    Juma   Bufoh 
(Sheikh)  (1874),  22  W.  R.  C.  R.  116 ; 
Maruti  Narayan  v.  Ma  Chand  (1882), 
6  Bom.  564 ;  post,  p.  331. 

7  Mahabcdaya  v.  Timaya  (1875),  12 
Bom.  H.  C.  138 ;  Babaj*  LaJcshman  v. 
Vasudev  Vinayak  (1876),  1  Bom.  95 ; 
Kattapa  v.  Venkatesh  VinayaJs  (1878), 
2  Bom.  676 ;  Ban  Premji  (Pahl)  v. 
Uakamchand  (1884),  10  Bom.  363. 
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The  interest  of  a  coparcener  can,  in  case  of  liirf  absconding,  IK* 
attached  under  section  88  of  the  Criminal  Procedure  Code  (Act 
V.  of  1898).i 

The  question  whether  a  member  of  a  joint  family  governed  Alienation, 
by  the  Mitakshara  school  of  law  can  alienate  or  charge  his 
interest  in  the  coparcenary  property,  must,  be  determined 
according  to  the  Province  in  which  the  case  ariueB. 

It  is  settled  law  in  Madras  2  and  Bombay  3  that  a  purchaser 
for  value4  acquires  the  interest  of  his  vendor,  that  is  a  right  to 
partition,  and  a  right  on  partition  to  the  share  to  which  his 
vendor  would  have  been  entitled,5  but  without  partition  he 
cannot  acquire  a  right  to  any  specific  property  °  or  to  a  specific 
share.  He  is  not  entitled  to  possession,7  his  right  in  that  respect 
being  the  same  as  the  right  of  a  purchaser  at  a  sale  in  execution 
of  a  decree.8 

The  Judicial  Committee  has  recognized  this  to  be  the  law 
applicable  in  Madras  and  Bombay.9 

It  has  been  said  that  the  purchaser  becomes  "  a  sort  of  tenant  in  common  Position  ®f 
with  the  coparceners,  admissible  as  such  to  his  distributive  share  upon  a  purchaser. 


1  Secretary  of  State  v.  Rangasamy 
Ayyangar  (1916),  39  Mad.  831, 

2  Virasvami  Gramini  v.  Ayyasvami 
Gramini  (1863),  1  Mad.  E.  a  471  ,• 
Peddamtdhulaty  v.  N.  Timma  Reddy 
(1864),  2  Mad.  H.  C.  270 ;  Palanive- 
lappa  Kaundan  v.  Mannaru  NaiJcan 
(1865),   2    Mad.    H.   0.  416;    Kotta, 
Ramasami  Chetti  v.  Bangari  Seshama 
Nayanimru  (1881),  3  Mad.   145,  at 
p.    167;    Aiyyagan  Venkataramayya 
v.    Aiyyagari   Ramayya    (1902),    25 
Mad.  690. 

3  Tukaram  Ambaidas  •v.Ramchandra 
(1869),  6  Bom.  H.  C.  A.  C.  J.  247 ; 
Vasudev  Bhat  v.   Venkatesh  Sanbhav 
(1873),  10  Bom.  H.  0.  139 ;  FaMrapa 
v.  Champa  (1873),  10  Bom.H.  C.  162. 
For  a  case  of  an  assignment  to  a 
coparcener,  see  Shiwjirao  v.  Vasantrao 
(1908),  33  Bom.  267 ;  10  Bom.  L.  R. 
778- 

4  In  the  case  of  a  sale  for  inadequate 
consideration,  the  purchaser  is  entitled 
to  a  charge  for  the  amount  paid. 
RoUala  Runganathan  Chetty  v.  Pulicat 

Ohetti  (1903),  27  Mad.  162. 


5  Ante,  p.  299.  As  to  a  share 
governed  by  the  Aliyasantana  law, 
see  Byanv.  Puttanna  (1S90),  14  Mad. 
38.  As  to  a  right  of  worship,  see  post, 
pp.  573,  574. 

ft  Venkatachella  Pillay  v.  CKinnaiya 
Nudalmr  (1870),  5  Mad.  H.  C.  16G  ; 
Vitla  Butten  v.  Yamenamnia  (1874), 
8  Mad.  H.  C.  6. 

7  Act    IV.    of    1882,    s.    44.    See 
Bhiku  v.  Puttu  (1906),  8  Bom.  L.  B. 
99;  Girija    Katita     Cfatoabarty    v. 
Mohim  Chandra  Acharjya  (1915),  20 
C.  W.  N.  675 ;  Kota  Batobadm  Patro 
v.  Khetra  Doss  (1916),  31  Mad.  L.  J. 
275. 

8  Ante,  p.  299. 

9  Lafohman  Dada  Naik  v,  Ramchan- 
dm  Dada  NaiJc  (1880),  7  L  A.  181,  at 
p.  195 ;  5  Bom.  48,  at  p.  62 ;  Balgo- 
UnA  Das  v.  Narafa  Lai  (1893),  20 
I.  A.  116,  at  p.  125;  15  All.  339,  at 
p.  351 ;  Suraj  Bunsi  Koer  v.  Sltco 
Proshad  Singh  (1879),  6  L,  A.  88,  at 
pp.  101,  102  5  5  Calc.  148,  at  p.  1G6 ; 
4  0.  L.  E.  226,  at  p.  234. 
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Agremwnt 

not  to  sdl. 


]jajftitioii  taking  place  " ;  x  but  he  has  a  mere  equity  to  partition,2  and  is 
not  entitled  to  mesne  profits.5* 

He  has  no  right  to  a  share  in  any  specific  property,  although  such  share 
may  have  been  transferred  to  him,4 

Aw  to  his  right  to  partition,  see  posl,  p,  331. 

It  has  been  held  in  Bombay  that  the  position  of  the  purchaser 
i«  not  improved  by  the  death  of  other  coparceners  before  partition.  He 
stands  in  no  better  position  than  his  alienor,  and,  consequently,  like  the 
latter,  is  liable  to  have  his  share  diminished  before  partition  by  the 
birth  of  other  coparceners,  if  he  stands  by  and  does  not  insist  upon  an 
immediate  partition,5  It  has  been  held  in  Madras  that  he  takes  on 
partition  such  share  as  the  alienor  had  at  the  time  of  the  alienation.6 

An  agreement  in  restraint  of  the  alienation  of  an  undivided  share  is 
valid,7  but  it  will  not,  it  is  submitted,  bind  a  purchaser,  at  any  rate  where 
he  has  received  no  notice  of  the  agreement.8  It  does  not  affect  a  purchaser 
at  a  sale  in  execution  of  a  decree.9 

In  Bengal i0  and  in  the  United  Provinces J1  a  coparcener  has 
no  power  to  alienate  by  sale  or  mortgage  his  undivided  share 12 
to  a  stranger  or  to  a  coparcener  for  his  own  benefit 13  without 
the  consent  of  hirf  coparceners.  This  view  has  been  accepted 
hv  Ihe  Judicial  Committee.14 


1  ruattdtr     Bhat     v. 

(1873),  10  Bom.  JEL  C  139,  at  p.  147. 

2  JIaajaya    v.   Shanmuga    (1913), 
3$  Mad.  084. 

3  Maharajah  of  JBobblh  v,   Tenka- 
taramanjulu  Natdu  (1914),  39  Mad. 
205. 

*  Manjaya  v.  Shanmuga  (1013), 
38  Mad.  684. 

6  Gurliagapa  v.   Srandapa  (1896), 
21  Bom.  797. 

«  Cfa'nm  Pillai  v.  Kalimutha 
Vhetti  (1911),  35  Mad.  47,  differing 
from  Mtingasami  v.  Krithmyyan 
(1891),  U  Mad.  408. 

7  Lftrhmi  Chand  v.  Ton  Ltd  (1878), 
1  All,  018. 

8  Of.    Kaiina   Pitihctrodi  v.  Kombi 
Achen  (1883),  8  Mad.  381. 

9  Of.  Golak  Xath  Roy  Chowdhry  v. 
Mathura  Jto/ft  Soy  Chowdhry  (1891), 
20  Calc.  273. 

10  Jwala  Prasad  v.  Protap  Udainath 
Sahi  Deo  (Maharajah)  (1916),  1  Pat. 
L.  J.  497;  C.  W.  N.  [1917,  Pat.]  27; 
Sadabart    Prasad  Sab  it   v,    Foolbash 
Koer  (1869),  3  B.  L.  E.  F.  B.  R.  31  ; 
12  W.  B.  F.  B.  1 ;   and  cases  thero 
citjwl  s  tfotiw  Lai  Chowdhry  v.  Chadt 
8aM  {IS6§),  4  B.  L.  B,  A.  C.  15 ;  12 
W.  E.  a  E.  447;  JfaWeer  Pertad  v. 


JRamyad  Sing  (1873),  12  B.  L»  E,  90; 
20  W.  E.  C4.  E.  192 ;  Sunsee  Latt 
v.  Aoladh  Alimn  (Shaikh)  (1874),  22 
W.  E.  0.  E.  552  ;  Chunder  Coomar  v. 
Surbuns  Sahai  (1888),  16  Calc.  137, 
As  to  a  lease,  see  Ham  Debul  Loll  v. 
Mitterjeet  Singh  (1872),  17  W.  E. 
C.  E.  420. 

*J  Kali  ShanJcar  v.  Nawab  Singh 
(1909),  31  AIL  507 ;  Joynarain  Sing 
v.  Moahun  Sing,  2  S.  D.  A.  N.  W.  P. 
(1860),  162  ;  Goer  Pershad  v.  Sheodeen 
(1872),  4  N.  W.  P.  137;  CKamaili 
Kuur  v.  Ram  Prasad  (1879),  2  All. 
267 ;  Rama  Nand  Singh  v.  Gobind 
Singh  (1883),  5  All.  384;  Chandar 
Kwhore  v.  Dampat  Kishore  (1894),  16 
All  369 ;  Bhagirathi  If  j>  v.  Sheobhik 
(1898),  20  AH.  325.  See  Amolak 
Ham  v.  CJmndan  Singh  (1902),  24 
All.  483. 

12  He  can  do  so  when  they  are  so 
far  separate,  that  each  collects  his 
quota  of  rent  separately,  KalikaSahoy 
v.  Gouree  Sunkur  (1869),  12  W.  E. 
C  E,  287. 

18  It  has  been  held  that  he  can 

alienate    it   for   the    benefit   of  the 

family,  Juggurnath  Khootia   v.  Doobo 

Misser  (1870),  14  W.  E.  C.  E.  80. 

14  BalgobM  Das  y.   Namin  Lai 
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The  alienation  of  his  share  by  one  member  would  imply  his  consent 
to  the  alienation  of  their  shares  by  the  other  members.1 

The  alienation  will  not  be  set  aside  at  the  instance  of  the  alienor  or  j 
persons  claiming  through  him  except  upon  the  terms  of  refunding  the  w 
amount  paid  with  interest.8  alienation. 

Where  a  coparcener  ban  mortgaged  or  sold  his  undivided 
share  of  specified  coparcenary  property  (where  such  mortgage 
or  sale  is  permissible),  and  the  property  has  on  partition  been 
allotted  to  another  member,  the  mortgagee  or  purchaser  is 
entitled  to  a  charge  upon  other  property  allotted  on  the  partition 
to  the  person  dealing  with  him,3  as  the  co-sharer  to  whom  it  is 
allotted  takes  the  property  free  of  the  incumbrance.4 

This  rule  has  no  application  to  a  transaction  entered  into  with  the  general 
body  of  coparceners.5 

Before  partition,  the  mortgagee  is  entitled  to  a  declaration  that  he 
has  a  charge  on  the  interest  of  the  mortgagors.6 

It  has  been  held  in  Bengal  that,  while  declaring  the  mortgage  of  an 
undivided  share  to  be  void,  the  Court  may  direct  that  the  joint  property 
be  held  in  specified  shares,  and  may  attach  the  lien  of  the  mortgage  to  the 
share  allotted  to  the  mortgagor.7  A  similar  order  was  made  in  the  case 
of  a  sale.8  These  decisions,  it  is  submitted,  practically  have  the  effect  of 
validating  a  mortgage  or  sale  of  a  share  » 

The  power  to  dispose  by  gift  or  will  of  an  interest  in  copar-  Gift  or  devise, 
cenary  property  whether  movable  or  immovable  10  in  a  case  sub- 
ject to  the  Mitakshara  law  is  disallowed  by  all  the  High  Courts.11 

As  a  right  of  survivorship  accrues  to  the  other  coparceners  on  the 


(1893),  20  I.  A.  116,  at  p.  125;    15  Xathtint  Singh  (1911),  15  C.  W.  N. 

All.  339,  at  p.  351 ;   Madho  PaixMd  748 ;  Earn  Sunder  Das  (SManttt)  v. 

v.  Mehrban  Singh  (1890),  17  I.  A.  Barhamdeo  Narayan  Thakur  (1909), 

194 ;   18  Calc.  157.  14  C.  W.  N.  552  ;   Mahafoer  Perwd 

1  Oanraj  I>ubey  v.  Sheozore  Singh  v.  Ramyad  Singh  (1873),  22  B.  I*  R. 
(1880),  2  All  898.  90  ;  20  W.  B.  C.  R,  193. 

2  Jamuna  Parskad  v.  Gwiga  Pemhad         8  Bunwari   Lai   v.    Bwya   Sunlw 
Singh  (1892),  19  Calc.  401.  JUwer  (1909),  13  C.  W.  N.  815. 

3  See  Byjnath  Lall  v.  Ramoodten         9  See  ant e,  p.  302.    d  JTott  Shankar 
Chowdhry  (1873),  1  I.  A.  106  ;  21  W.  v.  Nawti  Singh  (1909),  31  All  507. 

R  C.  E.  233;  HemchundemGhove  v.         10  Parwi&ai  v.  Bha0w*nt  (1915), 

Thbk&moni    Debi    (1893),    20    Calc.  39  Bom,  593 ;  17  Bom.  L.  K.  646. 
533  ;  Amolak  Ram  v.  Chandan  Singh         ll  Baba  v.  Tiiwtm  (1883),  7  Mad. 

(1902),  24  All.  483.  357 ;  Ponnu&xmi  v.  ThatJm  (1880),  0 

4  Nagendra  Mohan  Roy  v.  Pyari  Mad.    273 ;     Ramanna    v.     Venkata 
Mohan  Saha  (1915),  43  Calc.  103.  (1888),  11  Mad  246;    Rottala  Run- 

6  Sundar  Lai  v,  Brij  Lai  (1913),  ganaiham  Chetty  v.  Pulicat  Ramawmi 

35AJL543.  ChM  (1903),  27  Mad.   162;    Gopal 

8  Doddappa    v.    Somappa    (1906),  Lot   v.    Mahadeo   Prasad   (1901),    6 

L.  R.  550.  C.  W,  N.  651 ;  Sitaram  Pandit  (Shrf) 

R&m  8<x>nfar  DOS  (Mohanth)  v.  v,  Hanhar  Pandit  (Shri)  (1910),  && 
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SETTING  ASIDE   ALIENATION.  [CHAP.   VII. 


Who  may 

contest 

alienation. 


death  of  a  coparcener,1  it  follows  that  there  can  be  no  right  to  dispose  of 
any  interest  in  the  coparcenary  property  by  will.2 

A  distinction  has  been  made  between  a  gift  to  a  stranger  and  a  gift 
to  a  coparcener,3  but  it  is  submitted  that  no  such  distinction  is  admissible. 

As  to  the  power  of  the  last  surviving  coparcener,  see  ante,  pp.  298, 299. 

A  local  custom,  whereby  a  coparcener  or  his  wife  could  in  the  absence 
of  male  issue  give  his  share  to  his  daughter  or  daughter's  son  has  been 
recognized.4 

SETTING  ASIDE  ALIENATION. 

An  alienation  of  coparcenary  property,  or  of  any  interest 
therein,  by  a  father  or  other  manager,  or  by  a  coparcener  or 
stranger,  may  be  contested  by  the  son  or  any  coparcener  who 
•was  born,6  conceived,6  or  adopted  7  at  the  time  of  the  completion 
of  the  alienation,8  or  before  an  effective  ratification  of  the 
alienation  by  the  whole  of  the  family,9  and  is  entitled  to  a  share 
on  partition. 


Bom.  109;  Qangubai  v.  Ramanna 
(1866),  a  Bom.  H.  C.  (A.  C.  J.)  66; 
Udaram  Sitaram  v.  Ranu  Panduji 
(1875),  11  Bom.  H.  C.  76;  Yranda- 
vandas  Ramdas  v.  Yamunalai  (1875), 
12  Bom.  H.  C.  229 ;  Kalu,  v.  Barsu 
(1894),  19  Bom.  803.  See  Lakshman 
Dada  Naik  v.  Rarnchandra  Dada 
Naik  (1880),  7  I.  A,  181,  at  p.  195; 
5  Bom.  48,  at  p.  62 ;  7  C.  L.  R.  320, 
at  p.  329.  As  to  the  power  of  a 
father  to  make  a  gift  of  coparcenary 
property,  see  ante,  pp.  284,  285. 

1  Aide,  pp.  236,  237. 

2  Tottempudi     Venkataratnam     v. 
Tottempudi    Seshamma    (1903),     27 
Mad.  228 ;  Rathnam  v.  Sivasubramania 
(1892),  16  Mad.  353 ;    Vitla  Butten  v. 
Yamenawma  (1874),  8  Mad.  H.  C.  6; 
Lakshman  Dada  Nailc  v.  Ramchandra 
Dada  Naik  (1880),  7  I.  A.  181 ;    5 
Bom.  48 ;    7  C.  L   R.  320 ;   Hanlal 
Bapuji   v.    Mani   (Bai]    (1905),    29 
Bom,    351 ;     7    Bom.    L.    R.    255 ; 
Chatturbhooj    Meghji    v.     Dharamsi 
Naranji  (1884),  9  Bom.  438 ;  Lakshmi 
SJiankar  v.  Vaijnath  (1881),  6  Bom.  24 ; 
Adjoodhta  Gir  v.  Kashee  Gir  (1872), 
4  N.  W.  P.  31 ;  BuUeo  Singh  (Rajah) 
v.  Mahabeer  Singh  (1866),  1  Agra  H.  C. 
155;    Minakshi  v.    Virappa  (1884), 
8  Mad.  89 ;   Hindu  Wills  Act  (XXI. 
of  1870),  a.  3. 

3  Jaitwam  v.  Ramkrishna  (1902), 
27  Bom,  31,  at  pp.  40,  41 ;  4  Bom. 
L.  R.  754. 


4  Nandi  Singh  v.  Sita  Ram  (1888), 
16  LA.  44;  1C  Calc.  677. 

5  Girdharee   Latt   v.    Karitoo   Loll 
(1874),  1  I.  A.  321 ;  14  B.  L.  R.  187 ; 
22  W.  R.  C.  R.  56 ;  Bholanath  Khettry 
v.  Kartick  Kissen  Das  Khettry  (1907), 
34  Calc.   372;    11   C.   W.   N.   462; 
Chuttan  Lai  v.  Kallu,  (1910),  33  All. 
283 ;  Raja  Ram  Tewary  v.  Luchmun 
Persad  (1867),  B.  L.  R.  Sup.  Vol.  731, 
at  p.  741 ;  8  W.  R.  C.  R.  15,  at  p.  21 ; 
Aghori  Ramasarg  Sing  v.   Cochrane 
(1870),  5  B.  L.  R.  App.  14. 

*  Madho  Singh  v.  Hurmut  Ally 
(1868),  3  Agra,  432 ;  Jado  Singh  v, 
Ranee  (Mussumat)  (1873),  5  N.  W.  P. 
113.  See,  however,  Goura  Chowdhrain 
(Mussamut)  v.  *Chummun  Chowdhry, 
W.  R.  (1864),  C.  R.  340.  Cf.  Yeke- 
yamian  v.  Agniswarian  (1869),  4  Mad. 
H  C.  307. 

7  See    Sudanund    MoJiapattur    v. 
Soorjo     Monee     Dayee     (1869),     11 
W.  R.  C.  R.  436 ;   Rambhat  v.  Lak- 
shman  Chintaman  Mayalay  (1881),  5 
Bom.    63d;    as  to  an  adopted    son 
setting  aside  an  alienation  by  the  widow 
adopting  him,  see  ante,  pp.  199,  200, 

8  See  Ponnambula  Pittai  v.  Sunda- 
rapayyar  (1897),  20  Mad.  354 ;  Narain 
Das  v.  Har  Dayal  (1913),  35  All.  571. 

9  Hazari  Mall  Babu  v.  Abaninath 
Adhurjya  (1912),  17  C.  W.  N.  280  ; 
Hwodoot    Narain    Singh    v.     Beer 
Narain  Singh  (1869),  11  W.  R.  C.  R, 
480. 
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A  eoparcewr  who  was  born  after  nn  iinalid  alienation  is 
also  entitled  to  have  it  M*t  aside,*  so  fur  as  ii,  was  invalid  ufc 
the  time  of  tlie  alienation,2  and  affected  an  interest  winch  was 
vo>ted  in  him  by  birth. 

A  person  disqualified  from  inheritance  cannot  SUP,  although  he  may 
have  a  right  of  maintenance.3 

It  has  been  held  that  an  invalid  alienation  made  without  the  consent 
of  existing  .sons  can  be  set  aside  at  the  instance  of  a  son  who  was  not 
born  at  the  time  of  the  alienation,  but  it  is  clear  that  an  alienation  which 
by  consent  or  otherwise  was  binding  upon  all  the  coparceners  in  existence 
at  the  time  cannot  be  contested  by  a  person  who  is  born  subsequentlv.4 

Li  a  family  governed  by  the  Mitakshara  law  a  suit  to  set  aside  an  aliena-  Death  of 
tion  cannot  on  the  death  of  the  plaintiff  be  continued  by  his  heir,  as  his  person  en- 
right  lapses.5    Under  the  Bengal  school  the  right  would  pass  to  the  heir.      JjJJjJjf 

The  person  entitled  to  contest  an  alienation  may  sue  to  set  alienatloiu 
aside  the  alienation,  or  if  it  has  not  taken  place  may  sue  for  an 
injunction.6    "Where  he  cannot  obtain  substantive  relief  he  can 
sue  for  a  declaratory  decree.7 

In  a  case  governed  by  the  Bengal  school  of  law  a  coparcener  HOW  aiiena. 
can  sue  to  set  aside  an  alienation,  so  far  only  as  it  affects  his 
share  of  the  coparcenary  property. 

Under  the  Mitakshara  school,  in  the  case  of  an  invalid 
alienation  in  the  Bombay  or  Madras  Presidencies  by  a  copar- 
cener, the  coparcener  aggrieved  may  be  entitled  to  have  it  set 
aside  except  so  far  as  the  share  of  the  alienor  is  concerned,8 
but  where  the  alienation  is  valid  in  part  only  it  may  be  equitable 
to  distribute  the  valid  portion  of  the  consideration  over  the 
whole  property.9  In  Bengal  or  the  United  Provinces  he  is 

1  Hurodoot  Naram  Singh  v.  BeerNa-      Virasami  Ayyan  (1898),  21  Mad.  222. 
rain  Singh  (1S69),  11  W.  B.C.B.480;         5  Padarath   Singh    v.    Raja    Ram 
TuUU  Ram  v.  Baku  (1911),  33  All.     (1882),  4  All,  235. 

654  ;  Jwala  Prasad  v.  Proiap  Udai-  6  Kwtk  Narain  8tngk  v.  Prqm  fal 

nath  Sahi  Deo  (Maharajah)  (1916),  1  Paurey  (1865),  3  W,  B;  0,  J&  102,; 

Pat,  L.  J.  497  ;  C.  W.  N.  [1917  Pat.]  Majtt  8am  Tewrtf  r.  JWMw«W  Pfer^rf 

27.  (1867),  B.  L.  &  Sup.  Toi  73!  »    $ 

2  See  Naro  v.  Paragowda  (1916),  41  W.  E.  (X  B.  15  ;  Retw  M*J  Pmdep  v. 
Bom.  347  ;  19  Bom.  L.  B.  6&  Lattje*  P<wde$  (1875),  &4  W,  &  Q  B. 

*  Ram  Soonder  Roy  v.  Ram  S&hye  390. 

Bhugut  (1882),  8   Calc.   919;    Ram  7  As  to  deelao^ttory  decrees,  see  Act 

Sakye  Bhukkut  v.  Laljee  Sahyz(Latta},  I.  of  1877,  s.  42  ;   Kathama  Natdkwr 

8  Calc*  149  ;  9  0.  Lu  B.  487.  See  Nara  T.  Dawrinw  T^(IS75),  2  L  A.  169  ; 

>#<*r^o«*2a(1916),  19Bom.L.Jt69.  15  B-,^.!^,^;  ^  W.  B,  a  B,  314 

-     4  See  Eholanath  Khettry  v.  Kartick  *  See  Marappa  Gaundan  r.  Ranga- 

Atom  Pa*  Ktettry  (1907),  $4  OO&  ^^i^^EflS^KSSMftd.SQjJVaro 

!  ,*tt  ';  ?1  C.  W.  N.  462  ;  Mv&umm<*K  tr;  Para^owd^  (I®16),  10  Bom.  L.B.  69, 


v;     Ms«  (im),  37  UwL  435. 
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CONSENT. 


[CHAP.  vn. 


Consent  of 
coparcener, 


Limitation 
of  suit. 


Compensa- 
tion. 


entitled  to  have  the  whole  alienation  sot  aside,  subject  to  such 
equities  as  may  be  applicable.1 

This  distinction  arises  because  a  sale  of  an  undivided  interest  is  per- 
missible in  the  two  former  Presidencies. 2 

It  has  been  held  that  a  son  is  not  entitled,  during  the  father's 
lifetime,  to  eject  the  purchaser  because  the  father  sells  without 
authority.3  He  may  bring  a  suit  for  partition,  or  may  be  entitled 
to  a  decree  for  possession  4  on  such  terms  as  may  be  equitable, 
as,  for  instance,  that  the  purchaser  be  entitled  to  a  charge  for 
the  money  paid  by  him,6  or  be  entitled  to  sue  for  partition.6 

In  a  case  where  the  father  had  made  over  a  share  to  a  stranger,  the  Judicial 
Committee  held  that  it  was  not  necessary  for  the  sons  to  sue  for  partition.7 

The  consent  of  an  adult  coparcener  or  his  acquiescence,  at 
any  rate  where  it  amounts  to  an  estoppel,  prevents  him  from 
disputing  an  alienation  made  by  a  father  or  other  manager.8 
The  ratification  of  the  alienation  by  him  will  also,  it  is  submitted, 
have  the  same  effect.0 

A  suit  brought  by  a  Hindu  governed  by  the  law  of  the  Mitakshara  to  set 
aside  his  father's  alienation 10  of  ancestral  property  must  be  brought  within 
twelve  years  from  the  time  when  the  alienee  takes  possession  of  the  property.11 

When  the  coparcener  seeking  to  set  aside  the  alienation,  or 
the  family  has  benefited  by  the  alienation,  it  may  be  equitable 


1  HaunmanlhittRoyv.KishenKishor 
Naragan  Sinq  (Baboo),  8  B.  L.  R  358  ; 
15  W.  R.  P.  B.  6.  See  post,  pp  306/307. 

2  Ante,  p.  301. 

3  Baboo  Ram   v.    Oajadhur  Singh 
(1867),   Agra  H.   C.   F.   B.    R.    86; 
Pursun  Sahoo  v.  Ramdeen  Latt,  S.  D. 
A.  R.  N.  W.  R,  1852,  p.  365  ;  Chutter 
Dharee  Lai  v.  Bi&aoo  Lai,  Ben.  S.  D. 
A  ,  1850,  p.  282. 

4  Sawnmnn   Dittt   Roy   v.   Kibhcn 
Kishor  Narayan  Sing  (Baboo)  (1879), 
8B.  L.  R.  358;  15  W  R  F.  B.  6. 

s  Post,  p.  307. 

6  Deendyal  Lai  v.  Jzigdeep  Narain 
Swgk  (1877),  4  I  A.  247;    3  Calc. 
198  ;  1  C.  L.  R.  49  ;  Hurdey  Narain 
Sahu    (Baboo)    v.    Rooder    Perkash 
Mwtr  (Pundit  Baboo)  (1883),  11 1.  A. 
26 ;  10  Calc.  626. 

7  JRamkishore  Kedarnath  v.  Jainara- 
yan  Ramrachppal    (1913),    40  I.    A. 
213;  40  CWa  966;  17  a  W.  N.  1189 ; 

867. 


s.  115.  The  mere  absence  of  objection 
does  not  amount  to  acquiescence,  see 
Kamakshi  Ammal  v.  Chakrapany 
Chettiar  (1907),  30  Mad.  452.  See 
ante,  p.  283. 

9  See  Modhoo  Dyal  Singh  v.  Kotbur 
Sitigh  (1868),  B.  L.  R.  F.  B  R  1018, 
at  p.  1020  ;   9  W.  R  0  R.  511,  at  p. 
512  ;  Gangabai  v.  Vamanaji  A.  Datar 
(1864),  2  Bom.  H.  C.  (2nd  cd )  301. 
As  to  ratification  of  the  manager  or 
guardian's  acts  after  the  ward  has 
attained  majority,  see  Clietty  Colum 
Comara     VcncatacJiella     Rcddyer     v. 
Rungasaumy      Strecmunth      Jyengar 
BaJiadoor  (Rajah)    (1861),  8  M.  I.  A. 
319 ;     Prosonno    Koomar    Bural   T. 
Sajudoor  Ruhman  (Chowdree),    Bon. 
S.  D.  A.,  1853,  p.  525 ;    Ramasavmi 
Atyan  v.  VwJcataramaiyan  (1879),  6 
I.  A.  196 ;  2  Mad.  91.    See  ante,  p.  283. 

10  This  does  not  include  a  sale  in 
execution  of  a  decree :    Issun  Dutt 
Singh  v.  Ibrahim  (1881),  8  Calc.  653. 

Act  IX.  of   1908    (Limitation), 
.  I,  art.  J26, 
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COMPENSATION, 


307 


to  compensate  the  purchaser  or  mortgagee,1  but  there  is  no 
equity  entitling  him  to  a  refund  of  purchase-money  in  respect 
of  a  share,  which  is  not  bound  by  the  purchase.3 

The  alienee  may  be  required  to  pay  mesne  profits  from  the 
date  of  the  repudiation.3 

As  to  a  sale  or  mortgage  by  the  father,  see  post,  p.  315. 
As  to  a  sale  of  an  undivided  share,  see  ante,  pp.  301-303. 

Where  the  purchaser  has,  to  the  knowledge  of  thoso  interested  improve- 
in  setting  aside  the  sale,  and  without  their  protest,*  or  without ments* 
their  knowledge,  if  he  believed  in  good  faith  that  he  had  an 
absolute  title,5  laid  out  sums  for  the  improvement  or  benefit  of 
the  property,  they  may  be  required  to  compensate  him. 

The  amount  of  compensation  depends  upon  whether  the  improvement 
has  enhanced  the  market  value  of  the  property.6 

The  burden  is  upon  the  alienee  to  show  that  the  money  has  been 
applied  to  family  purposes ;  or  that  the  person  seeking  to  set  aside  the 
alienation  has  benefited  thereby.7 

There  is  authority  that  when  the  alienation  is  invalid  on  account  of 
the  absence  of  necessity  the  manager  is  liable  m  damages  to  the  purchaser.8 


v.  Kishun  Singh  (1907),  34  Calc.  184  ; 
11  0.  W.  N.  294 ;  Sheo  Narain  Ray  v. 
Motohoda  Das  Mittra  (1913),  17  0.  W. 
N.  1022.  As  to  the  case  where  he 
was  a  minor  at  the  time  of  the  sale, 
see  Mahabkshvarv.  Ramchandra(W]3), 
38  Bora.  94;  15  Bom.  L  B.  582 
See  JBunwari  Lai  v.  Daya  SunJcer 
Misser  (1909),  13  0.  W.  N.  815; 
Raja  Earn  Tewary  v.  Luchman  Persad 
(1867),  B.  L.  B  F.  B.  R.  731 ;  8  W. 
R.  C.  R.  15 ;  Munbasi  Koer  v.  Now- 
rutton  Koer  (1881),  8  C.  L.  R.  428 ; 
Seer  Pershad  v.  JDoorga  Pershad,  W. 
R.  1864,  p.  215;  Seetul  Pershad  Singh 
(Baboo)  v.  Oour  Dyal  Singh  (Baboo) 
(1864),  1  W.  R.  0.  R.  283  (an  alienation 
by  a  grandfather);  Beer  Kishore  Suhye 
Singh  (Baboo)  v.  Hur  Bullub  Narain 
Singh  (Baboo)  (1867),  7  W.  R.  C.  R. 
502  ;  Aghori  Ramasarg  Sing  v.  Codi- 
rane  (1870),  5  B.  L.  R.  App.  14; 
Balwantrao  v.  Ramkrishna  (1901), 
3  Bom.  L.  R.  682. 

1  See  Madho  Parshad  v.  Mehrban 
Singh  (1890),  17  I.  A.  194,  at  pp. 
198,  199 ;  18  Calc.  157,  at  pp.  163, 
164;  Haunmctn  Dutt  Roy  v.  Kisken 
Ktsfor  Narayan  Sing  (Baboo)  (1870), 
8  B.  L.  R.  358 ;  15  W.  R.  F.  B.  6  ; 
v, 


Gobind  Pandey  (1873),  11  B.  L.  R. 
App.  29;  Mahabeer  Persad  v.  JRam-> 
yad  Singh  (1873),  12  B.  L.  R.  90; 
20  W.  R.  0.  R.  192.  See,  however, 
Marappa  Gaundan  v.  Rangasami  Ga- 
undan  (1899),  23  Mad.  89. 

2  Virabhadra      Qowtiu     v      Guru- 
venkata   Charlu  (1898),  22  Mad.  312. 
See  Sivayanga  Zamindar  v.  Lafehmana 
(1885),  9  Mad.  188,  at  pp.  200,  201. 

3  Bhirgu,  Nath  Ghaube  v.  Narsingh 
Tiwan  (1916),  39  All.  61. 

4  Dattaji  Sakharam  Rajadfailcsli  v. 


6  Act  IV.  of  1882  (Transfer  of 
Property),  s.  51  ;  see  Abhoy  Churn 
@ho$e  v.  Attarmani  Dassee  (1908),  13 
C.  W.  N.  931. 

6  KidarNatJi  v.  Mathu  Mai  (1913), 
40  Calc.  555;  17  C.  W  N.  797;   15 
Bom.  L.  R.  467. 

7  Modhoo   Dyal  Singh   v.    Kolbur 
Singh  (1868),   B.   L.   R.   F.    B.   R. 
1018  ;    9  W.  R.  C.  R.  511,  differing 
from  Muddun  Gopal  Thakoor  v.  Ram 
BuJcsh  Pandey  (1863),  6  W.  R  C.  R 
71  ;    Haunman  Dutt  Roy  v.   Itishen 
Kishor  Narayan  Sing  (Baboo)  (1870), 
8  B.  L.  R.  358  ;   15  W.  R.  F.  B.  R.  6. 

8  Adikesavan  Naidu  v 
Ofotti  (1916),  40  Ma4-  338, 


CHAPTER  VIII. 

THE  DEBTS  OF  A  FATHEK  UNDER  THE  MITAKSHARA  LAW. 

n     THE  Hindu  law  imposes  upon  a  son,  and  grandson,  the  duty 
of  father.        of  paying  the  debts  of  his  father,  and  paternal  grandfather,1 
from  whom  he  has  not  separated,2  provided  that  they  have  not 
been  inclined  for  immoi^l  or  illegal  purposes,3  or  are  barred  by 
the  law  of  limitation.4 

As  according  to  Hindu  ideas  a  man  and  his  three  male  paternal  ancestors 
are  the  same  person  in  different  bodies,  there  would  be  a  similar  liability  to 
pay  the  debts  of  a  great-grandfather,5  but  by  a  special  rule  of  limitation  the 
liability  does  not  extend  beyond  the  grandson.6 

T^ere  is  no  such  duty  under  the  Malabar  law.7 

"  By  the  Hindu  law,  the  freedom  of  the  son  from  the  obliga- 
tion to  discharge  the  father's  debt  has  respect  to  the  nature  of 
tho  debt,  and  not  to  the  nature  of  the  estate,  whether  ancestral 
or  acquired  by  the  creator  of  the  debt/'  8  Although  under  the 
Mitakshara  system  of  law,  the  father  takes  no  greater  interest 
than  his  son  in  coparcenary  property  he  can  pay  his  personal 
debts  out  of  the  income  of  such  property,9  and  can  bind  his 
sons  and  grandsons,10  whether  they  be  minors  or  adults,1!  by  a 

1  Colebrooke's    "  Digest,"   vol.    I  occ)  (1856),  6  M.  I  A.  393,  at  p.  421 ; 
pp.    267,    334;     "Narada    Smriti,"  10  W.  B.  C.  B.,  note  to  p.  81 ;  Gird- 
chap.  in.  paras.  4,  6.  haree  Latt  v   Kantoo  Lai  (1874),  1  I. 

2  Fakir  Ghand  v.  Daya  Ram  (1902),  A.  321,  at  p  331 ;   14  B.  L.  B.  187, 
25  All.  67.  at  p.  197;  22  W.  B.  C  B  56,  at  p.  58. 

3  Colebrooke's  "Digest,"  pp.  300,  fl  This  follows  from  his  power  to 
305,  309,  311.  charge  and  sell. 

*  Subramania    Aiyar     v.    Gopala  10  It  does  not  bind  any  one  else,  as, 
Aiyar   (1909),   33  Mad.   308 ;    Naro  for  instance,  a  nephew ;    Gangulu  v. 
v.  Paragowda  (1916),  41  Bom.  347;  Ancha  Bapula  (1881),    4  Mad.     73; 
19  Bom.  L.  B.  69.  EamRatan  v.  Lachman  Das  (1908),  30 

6  See  note  to  Edition  of  "  Narada     All.  460 

Smnti  "  m  Sacred  Books  of  the  East,  n  PJiul  Chand  v  Man  Singh  (1882)> 

vol  xxxiii.  pp.  43,  44  4  All.  309  ;  Baso  Kooer  v.  Hurry  Doss 

*  See  Ghose's  "Hindu  Law,"  2nd  (1882),  9  Calc    495,  at  p.  501;    12 
ed.T  pp  417,  418.  C.  L.  B.  292,  at  p.  297 ;  BJiagat  Mai 

7  %urikn  Kvtti  Avumah  v.  Malla-  Sahu  v.  Abdul Karim (Sty  (1916),  2Q&' 
pmt%  (19t3),  S8  Had.  527.  W  N.  297;  1  Pat.  L.  J.  86  j  Nathuni 

8  JECwxMtwwi  Pewtwd   Panday    v.  Sahu  v.  Baijnath  Prasad    (1917),   2 
Munmj  2^6onio^&  (Mussumat  Babo*  Pat.  L.  J.  212. 
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charge  or  alienation  of  the  coparcenary  estate,  or  of  any  portion 
thereof,  for  the  purpose  of  paying  such  of  his  debts,1  which  he 
has  incurred  before  the  date  of  such  charge  or  alienation,2 
provided  that  such  debts  have  not  been  incurred  for  JIH  illegal 
or  immoral  purpose  or  consideration.3 

This  applies  to  the  alienation  of  a  babuana  grant.4  Sons  are  bound 
whether  they  consent  or  not. 5 

As  to  the  custom  of  agriculturists  in  the  Panjab,  see  Kirpal  Singh  v. 
Balwant  Singh  (1012),  40  Gale.  288 ;  17  C.  W.  N.  302 ;  15  Bom.  L.  R.  1912. 

"  When  the  father  alienates  the  property  he  exercises  the 
power  of  alienation  which  the  sons  would  have  exercised  in 
discharge  of  their  pious  duty  which  they  owed  to  him ;  he  is 


1  This  does  not  apparently  include 
a  claim  to  damages,  see  Pareman  Das 
v.  Bhattu  Mahton  (1897),  24  Calc.  072. 

2  Venkataramanya  Pantulu  v.  Ven- 
kataramana  Doss  Pantulu  (1905),  29 
Mad.  200  ;  CJutndradeo  Singh  v.  Mata 
Prasad   (1909),   31    AIL    176;     Kali 
Shankar  v.  Nawab  S%ngh  (1909),  ^b^d. 
507 ;  Sitaram  Pandit  (Shri)  v.  Harihar 
Pandit  (Shri)  (1910),  35  Bom.  169;  12 
Bom.  L.  B.  910 ;  Khalilul  Rahman  v. 
Qobind  Pershad  (1892),  20  Calc.  328; 
Kishun  Pershad  Chowdhry  v    Tipan 
Pershad  Singh  (1907),  34  Calc.  735; 
11  C.  W.  N.  613 ;    Surja  Prasad  v. 
Oolab   Chand  (1900),  27  Calc.   762; 
Laljee  Sahoy  v.  Fakeer  Chand  (1880), 
6  Calc.  135 ;  7  C.  L.  B.  97  ;  Luchmun 
Dass  v.  Qiridhur  Chowdhry  (1880),  5 
Calc.  855  ;  G  C.  L.  B.  470.    This  will 
include  a  prior  debt  due  by  the  father 
to  the  person  to  whom  he  mortgaged 
or  conveyed  family  property:  Badri 
Pratad  v.  Madan  Lai  (1893),  15  All. 
75,  at  p.  80.    It  includes  money  due 
on  account  of  property  purchased: 
Kapddeo  v.   Thakur  Prasad  (1913), 
36  All.  17.    It  does  not  include  a 
liability  as  surety,  Hwa  Lai  Marwari 
v.  Chandrabali    Haldann  (1908),  13 
C.  W.  N.  9. 

3  Hunooman    Persaud    Pa'nday    v, 
Munraj   Koonweree   (Mussamut   Ba- 
booee)  (1856),  6  M.  I.  A.  393,  at  p. 
421;     18   W.   B.    C.    B.    81,   note; 
JRamphul  Singh  v.  Degnarain  Singh 
(1881),  8  Calc.  517  ;  10  C.  L.  B.  489 ; 
Trmfoak  BaHhrishna  v.  Narayan  Damo- 
dar  Dabholkar  (1384),  a  Bom.  481  ; 


Muddun  Gopal  Lall  v.  Gowninlmtty 
(Mussamut)  (1875),  15  B.  L.  B.  264 ; 
23  W.  B.  C.  B.  365 ;  Adiumoni  Deyi 
v.  Sib  ATarat»  KM  (Chowdhry)  (1877), 
3  Calc.  1 ;  Ponimppa  Pillcti  v.  Pappu- 
vayyangar  (18S1),  4  Mad.  1 ;  S.  C.  0 
Mad.  343 ;  Gangulu  v.  Aneha  Bapulu 
(1881),  4  Mad.  73;  Lakshman  Ram 
Chandra  Joshi  v.  Satyabhamabai 
(1877),  2  Bom.  494,  at  p.  498  ;  Kastur 
Bhavani  v.  Appa  (1876),  5  Bom.  621 ; 
Sadashiv  Dinkar  Joshi  v.  Dinkur 
Narayan  Josht  (1882),  6  Bom.  520 ; 
Mahomad  Ally  v.  Jehangir  (1900),  2 
Bom.  L.  B.  59 ;  JRamchandra  v. 
Fakirappa  (1900),  ibid.  450;  Darsu 
Pandeyv.  Bikartnajit  Lai  (1880),  3  AH. 
125 ;  Hasmat  Rai  (Koer)  v.  Sunder  Das 
(1885),  11  Calc.  396  ;  Gunga  Pershad 
v.  Sheodyal  Singh  (1879),  5  C.  L.  R. 
224,  differing  from  Bheknarain  Singh 
v.  Januk  Singh  (1877),  2  Calc.  438 ; 
Yenamandra  Sitaratna&ami  v.  Mida- 
tana  Sanyasi  (1883),  6  Mad  400; 
Fran  Krishna  Tewary  v.  Jadu  Nath 
Trivedy  (1898),  2  a  W.  N.  603; 
Hardai  Narain  v.  Haruck  Dhari  Singh 
(1882),  12  0.  L.  B.  104;  Narayantt 
Charya  v.  Narso  Krishna  (1876),  1 
Bom,  262  ;  Wajed  Hossein  (Shah]  v. 
Nanku  Swgh  (Baboo),  25  W.  B.  C.  B. 
311. 

*  Durgadut  Singh  v.  Rameshtrar 
Singh  Bahadur  (Maharajah  Sir)  (1909), 
36  I  A.  176;  36  Calc.  943;  13 
C.  W.  N.  1013;  11  Bom.  L.  B. 
901. 

6  Phul  Chand  v.  Man  Singh  (1882), 
4  All  309, 
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virtually  alienating  the  property  for  them  and  on  their  behalf  in 
discharge  of  their  duty  in  accordance  with  the  power  given  to 
him  by  Hindu  law."  So  the  father  cannot  alienate  so  as  to 
bind  the  interest  of  a  son,  whose  interest  in  the  property  has 
been  attached  in  execution  of  a  decree.1 

A  creditor  or  alienee,  claiming  under  such  charge  or  aliena- 
tion, would  have  to  prove  that  the  antecedent  debt  existed,  or 
that  after  clue  inquiries  he,  in  good  faith,  believed  that  it  existed.2 

As  to  a  suit  for  specific  performance  of  an  agreement  by  a  father  to  sell 
family  property,  see  Srinivata  Rfddi  v.  Sivarama  Eeddi  (1908),  32  Mad. 
320  ;  *  Xagiali  v.  Y&ilatarama  Sastrulu  (1912),  37  Mad.  387,  differing  from 
Kofturl  Samara  ju,  v.  Imlury  Ramalingam  (1903),  26  Mad.  74. 

The  creditor  or  alienee  need  not  prove  necessity,  or  inquiries  as  to 
necessity,3  but  if  he  does  so  his  case  will  be  stronger. 

A  purchaser  in  execution  of  a  decree  need  not  prove  any 
inquiry,4 

The  burden  is  then  shifted  upon  the  son  to  prove  that  the 
particular  debt  was  contracted  for  an  illegal  or  immoral  purpose, 
and  that  the  purchaser  had  notice,  or  upon  reasonable  inquiry 
might  have  discovered,  that  it  was  so  contracted.5  He  can  put 
forward  such  defence  even  where  the  money  had  been  borrowed 
from  a  third  party  to  pay  off  such  debt.6 


v.  Nagaypa  (1908),  33  Oale.  717. 
Bom,  264  ;  10  Bom.  L.  E.  1200.  *  Girdharee    Lall   v.  Kantoo    Lall 

2  Swbratnanya  v,  Sada&iva  (1884),  (1874),  1  I.  A.  321  ;    14  B.  L.  B. 
8  Mad.   75.    Soe  Guru$ami  Sastrial  187;    22  W.  E.  C   E.  56;    Suraj 
v.  Qanapathia  PiUai  (1882),  5  Mad.  Bunsi  Koer  v.  Sheo  Proshad  Singh 
337  ;     Yemwandra  Sttaramawmi  v.  (1879),  6  I.  A.  88,  at  p.  106  ;  5  Calc. 
MiduttiM*   Sanyasi   (1883),    G   Mad.  148,  at  p.  171  ;   4  C.  L.  E.  226,  at 
400;    Chinnaya  v.   Perutnal  (1889),  p.  238;    Xatasayyan  v.   Ponnusami 
13  Mad,  51;    Jamtetji  N.   Tata  v.  (1892),  16  Mad.  99;  Bhowna  (M  ussu- 
KasltiMitU  (1901),  26  Bora.  326,  at  mat)  y.  Roop  Kishore,  (1873),  5  N.  W. 
p.  330;  3  Bom.  L.  R  898;  Bhowna  P.  89;    Joharmal  v.  Elnatii  (1899), 
(Mustumnt)  v.  Hoop  Ki&orc  (1873),  24  Bom    343;    1  Bom.  L.  E.  839; 
5  N.  W.  P.  H.  C.  89;  Mahamj  Singh  Matadin  v.  QaydRn  (1909),  31  All. 
v.  Bui  want  tiitigfi,  (190(1),  28  All.  508,  599;    Yenamandra  Sitamtnasami   v. 
at  p    541.    Act  IV.  of  1882,  s.  38,  Midatana  Sanyasi  (1883),  6  Mad.  400. 
ant?,  p.  292.  See  Bhagbut  Pershad  v.  Otrja  Koer 

3  Bitbu  Singh  v.  Bihari  Lai  (1908),  (Mussumat)  (1888),  15  L  A.  99;    15 
30  All  156  ;  sec  Debi  Dat  v.  Jadu  Rai  Calc.  717  ;  Kooldeep  Kooer  (Mustamut) 
(1902),  24  All.  459;    Maftaraj  Singh  v  Runjeet  Singh  (1875),  24  W.  E.  C.  E. 
v.  Balwant  Singh  (1906),  28  All  508;  231  ;   Ram  Sahoy  Singh  v.  Mohabeer 
affirmed  on   appeal,   Baluant  Singh  Perdwd  (1876),  25  W.  E.  C.  E.  185. 
(Maja)  v.  Clancey  (1912),  39  I.  A.  109  ;         •  Maharaj  Singh  v.  Balwant  Singh 
34  AIL  290;   16  C.  W.  N,  577  ;    14  (1906),  28  All  508;  affirmed  on  appeal, 
Bom.  I*  E,  122.  Balwant    Singh    (Raja)    v.    Claneey 

*  Bkagfait  Perdtad  v,  Girja    Kocr  (1912),  39  I.  A.  109;   34  All.  292; 

(  If  Mfltmof)  (J888),  15  L  A,  99  j   15  16  0.  W.  N.  577  j  14  Bom.  L,  E.  122. 
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fr&ud* 


The  exception  its  to  UIUIM  for  vthich  the  father  is  liable  as  surety  applies 
apparently  to  easetf  of  wcurity  for  appearance,  for  keeping  the  peace,  or 
tor  good  behaviour. l  Whw  t  he  father  was  Bim«ty  for  a  der>t»  the  liability 
of  his  son  has  been  declared  in  several  eases, 3  but  it  has  been  held  that 
tiic  liability  only  ooeur*>  when  the  father  received  some  consideration  for 
being  surely*3 

If  the  *M>t  \tas  on  account  ot"  a  criminal  offence  or  fraud,  or  was  one 
which  the  father  as  a  decent  and  respectable  man  ought  not  to  have 
incurred,  or,  to  une  another  translation  of  the  expression,  "  AryaJtarika" 
a  debt  incurred  for  a  cau.se  repugnant  to  good  moral*,*  was  the  origin  of  the 
debt,  the  «ons  would  not  be  obligee!  to  recognuc  it ;  for  instance,  a  decree 
for  the  value  of  propoiij  obtained  by  theft,  a  decree  for  money,  or  for  the 
>alue  of  property  imsappropriaUd,3  This  would  not  apply  to  a  case  of 
money  being  merely  wrongfully  retained,6  or  not  accounted  for,7  or  to  a 
decree  for  metme  profits  obtained  against  the  father  by  a  person  whom 
the  father  wrongfully  kept  out  of  possession  of  immovable  property,8  or 
to  a  decree  for  damages  for  interference  with  a  watercourse,9  or  to  costs 
of  litigation  payable  by  him,10  and  unconnected  with  a  criminal  offence.11 
The  fact  that  the  father,  as  a  Government  servant,  was  forbidden  to 
engage  in  trade  does  not  make  debts  incurred  in  trade  illegal12 


247,  300,  8U3,  307,  #11;    "  Xaiada, 
&mriti,  '  i  hap.  ju.  p*ua.  11. 

1  t'olt  brooJct ,  "*  Digest/  \ol.  i.  pp. 
24<>,  247 

J  Chdtilulim  Vvnlitarhnla  Riddiar 
v.  Chftiikidfim  JKumarn  Veitkittwhafa 
EMiar  (1905),  28  Mad.  377;  JBc- 
nares  (Maharajah  o/)  v.  Eamktitnar 
M&ir  (1004),  20  All  611;  Tuka- 
rumbliat  v,  Gangaram  Mukhand  On  jar 
(1898),  23  Bom.  454 ;  Sitammayya  v. 
Vfnkatramanm  (1888),  H  Mad.  373; 
ftttsik  Lai  Mattdal  v.  Singhefituar  Rai 
(1012),  39  Calc.  843;  16  0.  W.  N. 
1103;  Katwswarama  v.  Venhxfa 
ftuUa  Sow  (1914),  38  Had.  1120. 
See  Him  Ltd  Marwari  v.  CJiandftibali 
Ihddnrin  (IPOS),  13  0.  W.  X.  ». 

3  Xarayan  v.  Vcnlatucftarya,  Bal- 
kriJinaclarya  (1004),  28  Bom.  408; 
f»  Bom,  L,  R.  434.  Ifc  is  submitted 
that  m  this  matter  there  is  no  differ- 
ence between  the  case  of  a  sou  and 
that  of  a  grandson. 

*  Vemtgopala  Naidu  v.  Ramanad- 
Itan  Chetty  (1912),  37  Mad.  458.  The 
expression  is  discussed  in  Ramkrishna 
v.  Narayan  (1915),  40  Bom.  126; 
17  Bom.  L,  B.  955. 

9  Pwrman  Das  v.  £Jtattu,  Morton 
X  24  Calc,  672. 

XftMwr  Prumd  v.  Basdeo  Singh 
(1884),  6  All  234.    See  Chandra  Sen 


v.  (ittmjtt  Jhwi  (1S80),  2  All  899; 
JlrDuu'tU  ntid  Co.  v.  JRagtiea  Chetty 
{lfJ03),  27  Mad.  71;  Jaikumar  V. 
ttauti  -VrtM  (HK)b),  28  All  718,  at  p. 
7JO,  where  it  was  held  that  a  promis- 
sory note  given  to  satisfy  a  claim  for 
money  misappropriated  did  not  create 
an  illegal  or  immoral  debt. 

7  Natasayyan  v.  Ponnusann  (1892), 
Iti  Mad.  99 ;   Kancmar  Venkappayya 
v.  Krishna  Chariya  (1907),  31  Mad. 
101. 

8  Qurttnatkam  Chetfy  v.  Ragltavelu 
Chetty  (1908),  31  Mad.  472. 

9  Chhakauri  Mdhton  v.  GangaPmsaA 
(1911),  39  Cale.  862;    16  C.  W.  N. 
519 ;     contra     Durbar    JKhacJtar    v, 
Kliachar   Harsur    (1908),    32     Bom. 
348 ;   10  Bom.  L.  B.  297,  which  was 
dissented  fromm  VenugopalaNaidu  v. 
Ramanadhan  Chetty  (1912),  37  Mad. 
458. 

10  Peary    Lai  Sinlia  v.    Chandi- 
charan  Sinha  (1900),  11   0.  W.  K. 
163. 

11  ParyagSahu  v.  Kaai  8ahu  (1910), 
14  C.  W.  N.  659.    Money  borrowed 
to  defend  a  suit  for  defamation  has 
been  held  to  be  a  binding  debt,  Sumer 
Singh  v.  LOadter   (1911),   33    All 
472. 

12  Samkrishna  v.  Narayan  (1915), 
40  Bom.  126;  17  Bom.  L.  B.  955. 
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Fines  need  not  be  paid  out  of  the  family  properly  "'  Neither  Aim  n<»r 
the  expiation  of  them  are  hereditary."  l 

The  son's  and  grandson's  liability  extends  also  to  the  payment  of 
interest,2  the  amount  of  interest  being  determinate  by  t  he  law  of  the  ploet*. 
Where  the  rule  of  daind&pat  3  is  not  in  force,  that  rule  cannot  be  put  in  f  orcr*.4 

This  power  which  is  given  to  the  father  cannot  be  exercised  Power  himt«a 
by  any  other  member  of  the  family  even  in  the  father's  absence 

It  has  been  held  that  when  the  father  is  insolvent,  the  official  assignee 
has  the  same  power  as  the  father.6 

Except  for  the  purpose  of  discharging  such  antecedent  debt, 
or  in  case  of  a  valid  necessity,7  a  father  has  no  power  to  alienate 
or  charge  the  coparcenary  property,8  and  a  sulo  or  mortgage, 
which  has  no  such  justification,  can  be  set  aside.9 

Where  a  mortgage  is  given  in  respect  of  a  debt  not  antecedent 
to  the  transaction,10  and  not  incurred  for  necessary  purposes,11 
the  Bengal  High  Court  has  treated  it  as  a  secured  debt  against 
the  father's  interest,12  but  according  to  the  Allahabad  High 


1  A  Bengal  ease  referred  to  in 
Nhanee  v.  Hureeram  Dhoolubh  (1814), 
1  Borr.  84,  at  p.  90, 

*  See  post,  p,  322. 

8  The  rule  of  Hindu  law  forbidding 
the  recovering  of  interest  at  any  one 
time  in  excess  of  the  amount  of 
principal.  Ante,  p.  8. 

4  Pran  Krishna  Tewary  v.   Jadu 
Nath  Trivedy  (1898),  2  C.  W.  N.  603. 

5  Hari  Premji   (Patel)  v.  Hakam- 
chand  (1884),  10  Bom.  363. 

6  Fakirchajid  Jtfotichand  v.   Moti- 
chand  Hurruckchand  (1883),  7  Bom. 
438;    Rangayya  Chetii  v.    Thanika- 
chatia  Mudali  (1895),   19  Mad.   74. 
In  the  former  case  it  was  further 
held  that  the   official  assignee  can 
deal  with  the  estate  after  the  death 
of  the  father.    It  is  submitted  that 
this  is  not  good  law. 

7  Ante,  pp.  285,  286. 

8  Narain  Prasad  v.  JSarnam  Singh 
(1917),  44  I.  A.  163;    Chinnaya  v. 
P&rumal  (1889),  13  Mad.  51. 

9  See     Mam    Dayal    v,     Ajudhia 
Prasad   (1906),  28   All*   328;    Beer 
Kishwe  Suhye  Singh  (Baboo)  v.  Hur 
Bullub  Narain  Singh  (Baboo)  (1867), 
7  W.  K.  0.  R.  502  ;  Chandra  J>eo  Singh 
v.  Mate  Prasad  (1909),  31  AIL  170. 

10  See  Litchmun  DOM  v.  Giridhur 
Chowthry  (1880),  $  Gale*  855 ;  6  C,  L, 


R.  473  ;  Laljec  Sahoy  v.  Fakeer  CJwnd 
(1880),  (J  Calc.  135,  at  p.  138 ,-  7  C. 
L.  R.  97,  at  p.  100  ;  Qunga  Prowd  v. 
Ajudhia  Pershad  (1881),  8  Calc.  131 ; 
9  C.  L.  R.  417 ;  Khaldul  Rahman  v. 
Gobind  Perahctd  (1892),  20  Calc.  328 ; 
Dcbi  Dat  v.  Jadu  Rai  (1902),  24  All. 
459,  differing  from  Jamna  v.  Wain 
Sukh  (1887),  9  All.  403;  8ami 
Ayyangar  v.  Ponmmmal  (1897),  21 
Mad.  28 ;  Hanitninn  Kamat  v.  Dotvlut 
Mundar  (1884),  10  Calc.  528 ;  Ktfihun 
Pcrshad  Choivdhry  v.  Tipan  Perslwd 
Singh  (1907),  34  Calc.  735;  11 
C.  W.  N.  013,  dissenting  from 
MaJteswar  Dutl  Fewari  v.  Kiahtin 
Singh  (1907),  34  Calc.  184;  11 
C.  W.  N.  204,  in  wMch  latter  case  it 
was  held,  it  is  submitted  erroneously, 
that  the  sons  w$re  bound  i>y  a 
mortgage  not  in  respect  of  a  debt, 
which  was  antecedent  to  the  trans- 
action. The  decisions  relied  upon 
in  the  latter  case  were  in  cases 
relating  to  sales  in  execution  of 
decrees,  and  therefore  stand  upon  a 
different  footing.  As  to  impartible 
estates,  see  Yeera  Soorappa  Nayani  v. 
Emppa  tfaidu  (1906),  29  Mad.  484. 

"  Ante,  pp.  285, 286. 

18  Kishun,  Ptwhad  Chowdhry  v. 
Ti$an  Pershad  Swffk  (1907),  34  Calc. 
735;  11  C,  W.  N.  613; 
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Court  it  cannot  bo  HO  treated.1    The  view  of  the  latter  Court 
has  been  accepted  by  the  Judicial  Committee.2 

As  a  mortgage  of  an  undivided  share  is  permissible  in  Bombay  and 
Madras,3  in  those  Presidencies  the  debt  might,  it  is  submitted,  be  treated 
as  a  secured  debt  against  the  father's  interest. 

While  the  father  is  alive  the  interest  of  the  sons  in  the 
coparcenary  property  is  not  liable  on  account  of  an  alienation 
by  the  father  which  was  incurred  neither  for  necessity  nor  in 
ivspeet  of  an  antecedent  debt.  They  may  be  liable  for  his 
debts  after  his  death,4  but  in  that  case  the  limitation  applic- 
able to  an  unsecured  debt  would  apply.6 

So  (except  so  far  as  questions  of  limitation  are  concerned,  and  except 
in  cases  where  the  property  had  been  dealt  with  before  suit)  there  was, 
according  to  recent  decisions,  generally  no  substantial  difference  between 
the  remedy  on  a  mortgage  which  is  based  on  an  antecedent  debt  and  a 
mortgage  given  in  consideration  of  a  payment  at  the  time,6  but  the  law 
on  this  subject  has  now  been  clearly  settled  by  the  Judicial  Committee 
in  Sahu  Earn  Chandra,  v.  Blmp  Singh  (1917),  44  I.  A.  126 ;  21  C,  W.  N. 
G9S ;  19  Bom.  L.  B.  498. 

Rahman  v.  Mind  Pershad  (1892),  20 
Calc.  328,  at  p.  327;  Biswanath 
Pershad  Hahta  v.  Jagdip  Narain 
Singh  (1932),  40  Calc  342,  at  p.  353  ; 
17  C*.  W.  N.  1025  note.  The  proper 
form  of  decree  is  a  mortgage  decree 
against  the  share  of  the  father,  and 
if  that  share  be  insufficient  to  pay  the 
debt,  interest,  and  costs,  then  for  the 
balance  by  sale  of  the  son's  interest 
in  the  coparcenary  property  so  far  as 
necessary  :  Krishna  Prasad  (Babu) 
v.  Rampershad  Singh  (Babu)  (1916), 
20  C.  W.  X.  508. 

1  Chandra    Deo    Singh    v.    Mata 
Prasad   (1909),   31    All.    176;    Kali 
Shunkar  v.  Nawdb  Singh  (1909),  31 
All.  507 ;   Muhammad  Muzamil-ullah 
Khan  v.  Mithu  £^(1911),  33  All.  783. 

2  Narain  Prasad  v.  Sarnam  Singh 
(1917),    44   I.  A.    163;    Stthu   Ram 
Chandra  v.  Bhup  Singh  (1917),  44 
L  A.  126;  21  C.  W.  N.  698;  19  Bom, 
L  B.  498. 

a  Aide,  p.  301. 

4  See  Sahu  Ram  Chandra  v.  Bhup 
Singh  (Ull)t  44 1  A.  126;  21C.W.N. 
COS;  19  Bom.  L.  B.  498;  Jogi  Das 
v.  Ganga  Ram  (P.  0.)  (1917),  21 
C.  W.  N.  957.  For  older  cases  see 
Dattatraya  v.  Vishnu  (1911),  36  Bom. 
08;  13  Bom.  L.  B.  1101;  Chinta- 
manrav  v.  Kashinath  (1889),  41  Bom, 


320,  and  cases  below,  note  5. 

5  Brijnandan     Singh     v. 
Prasad  Singh  (1915),  42  Calc.  1068; 
S.  C.    Bidya  Prasad  v.    Bhupnaram 
Singh,  19  C.  W.  N.  849,  overruling 
Maheshwar  Dutt  Tewari  v.   Kishen 
Singh  (1907),  34  Calc.  184;  11  C.  W. 
3ST.   294;    Biswanath  Prasad  Mahta 
v.     Jagdip    Narain    Singh    (1912), 
40  Calc.  342;    17  C.  W.  N.   1025; 
and  Sheo  Narain  Ray  v.  Mokshoda 
Das   Mittra   (1913),    17    C.    W.    N. 
122;    Surja  Prasad  v.  Golab  Chand 
(1900),  27  Calc.  762,  differed  from  in 
Maheswar  J>utt    Teioari    v.    Kifthun 
Singh    (1907),    34    Calc.    184;     11 
C.  W.  N.  294,  see  ante,  p.  313,  note  10; 
Hira   Lai   Marwari   v.    Chandrabali 
Haldann  (1908),  12  C.  W.  K  9.    See 
Ran  Singh  v.  Sdbha  Ram  (1907),  29 
All.  544.    As  to  limitation,  see  ante, 
p  306,  and  post,  p.  322. 

6  See     Chidambara    Mudaliar    v. 
Koothaperwrnl  (1903),  27  Mad.  326, 
at  p.  328.    In  this  case  it  was  said, 
"on  principle  it  is  difficult  to  make 
any  distinction  between  a  mortgage 
given  for  an  antecedent  debt  and  a 
mortgage    given    for    a    debt    then 
incurred,  for  in  either  case  the  debt 
is    binding    upon  the  son  and  the 
enforcement  of  the  security  exonerates 
the   son  from  the   burden   of  the 
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The  limitation  tor  a  suit  uu  a  mortgage  by  the  father  is  \  \vclvo  yeur^  tioiu 
the  time  when  the  money  becomes  due.1 

It  is  now  settled  law  that  where  the  debt  was  not  anU-mlcnt  It*  th»» 
mortgage,  the  creditor  had  no  rights  against  the  coparcenary  property 
except  in  case  of  necessity.  a 

Where  there  is  a  Bale  by  the  father,  not  on  account  of  an 
antecedent  debt,  it  ha«  been  held  that  the  sons  cannot,  unless 
the  money  was  obtained  for  illegal  or  immoral  purpose,  s»'t 
it  aside  \\ithoui  refunding  the  amount  ot*  the  purc!usr-mon<*y, 
as  tho  purchase-money  would  bo  a  debt  which  they  \\ould  bo 
liable  to  pay,3  but  it  is  submitted  that  there  is  no  such  liability.* 

The  question  as  to  whether  the  mortgage  or  transfer  pawed  Question 
the  wholu  property,  or  only  the  father's  interest  therein,  depends  ^unwtuui 
upon  what  the  parties  contracted  about.13  {J^1  pro" 

This  may  be  determined  not  only  by  the  terms  of  tiie  document,  but 
also  by  the  surrounding  circumstances.  The  burden  is  upon  the  \icrbon 
claiming  under  the  mortgage  or  sale.6 

As  to  whether  sons  can  be  bound  by  a  decree  enforcing  a  mort-  whether  sons 

.  ,,,,..,,  ,  T  bound  if  not 

gage  on  coparcenary  property  made  by  their  father,  and  passed  parties  to»*«t* 
in  a  suit  to  which  they  are  not  parties,  see  ante,  pp.  280-282. 

Where  the  sons  are  not  parties  to  the  suit,  they  are  entitled  Right*  of  »&a» 
to  have  an  opportunity,  either  in  a  fresh  suit  or  in  proceedings 
for  execution  of  the  decree,7  of  raising  such  questions  and  t>£ 
asserting  such  rights  as  they  could  have  raised  and  averted  if 
they  had  been  made  parties. 

They  can  dispute  thefiictutn  of  the  debt,  or  they  can  show  that  the  debt 
was  incurred  for  illegal  or  immoral  purposes,8  or  that  it  does  not  bind  them 
otherwise. 


See  Gunya  PerMlv.  KJ  ;   12  W      .  CR.:47. 

SheoJyal  Singh  (1$S1),$C.  L  R.  417;  4  See  Sahu  Ram  Chandra  v.  Bhup 

judgment  of  Banerji,  J.,  in  Cfandra-  Singh  (1017),  44  1.  A,  126  j  21  C.  W.  X. 

deo  Singh  v.  Mttfa  Prasad  (1909),  31  698;  19  Bom.  L.  R.  4D8. 

All.  176,  at  p.  216.  5  See  Simbhumtth  Panday  v.  (tolab 

1  Act  IX.  of  1908,  sch  L  art.  132  ;  8Snyk  (1887),  14  I.  A.  77,  at  p.  83  ; 
Sheo  Narain  Hay  v.  Mokshoda  Das  14  Gale.  572,  at  p,  579. 

Mittra  (1913),  17  C.  W.  N.  122.  6  Naraw>imvI)itnwdarv.JBalkrixhna 

2  Sahu  Ham  Chandra  v.  BhupSi  ngh  Mahrtdeo,  Bom.  P.  J.,  1881,  p.  2D3. 
(1917),  44  L  A.  126;  21  C.  W.  N.  698  ;  7  See  Umahesuara  v.  SingnprruMiil 
19  Bom,  L.  E.  498;  Hanutmn  Kamat  (1885),  8  Mad.  37I>  ;  Chandir  Pmltttd 
v.DowlutMun'lar(l8&L)slQCtLlo.&2$-t  v.  Sham  Koer  (1^H)5},  33  C'alc.  «70. 
Lai  SingU  v  Deonaruin  Singh  (1880),  It  has  been  held  that  the  son  cannot 
8  All.  279;  ArunacJuxki  Ghettt  v.  Muni-  raise  the  question  in  the  same  suit 
sami  Mudali  (1883),  7  Mad.  39.  where  he  has  been  made  a  party  to 

3  Hasmat    Eai    (Koer}    v.    Sunder  the  suit  as  representing  his  father: 
Das  (1885),  11  Gale.  390.    See  post,  Bira   Lai   Snhit   \.    FtirmcJftr   JReu 
pp.  321,  322,  and  NathuLal  Choudhry  (1899),  21  All.  35G. 

v.  Chadi  8aU  (1869),  4  B.  I*  R,  A,  0,  «  Eamkriahm  v.  Vinmjnk 
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in  execution. 


They  cau  get  a  right  to  wxlocm,1  but  a  suit  for  redemption  does  not 
He  simply  on  the  ground  that  they  have  not  been  made  parties.2  A  son 
born  after  a  decree  for  s^ale  would  have  no  right  of  redemption.3 

"Independently  of  the"'  Transfer  of  Property  Act  (or  of  the  Civil 
Procedure  Code),  "  the  j>osition  of  a  purchaser,  who  in  a  sale  in  execution 
oi  a  degree  Against  the  father  bought  the  entirety  of  the  estate,  is  the  same 
as  regards  the  win,  ivhetlier  the  decree  was  a  mortgage  decree  or  a  decree 
for  money.  In  either  cat*-,  all  that  the  son  can  claim  is  that  not  having 
been  a  piirty  to  the  sale  of  the  proceedings  which  led  up  to  it,  he  should  have 
an  npimrt  unity  of  showing  that  there  wos  in  reality  no  such  debt  as  to 
justify  the  pale.'1  4 

A  son  who  was  not  joinfc  with  the  father  at  the  time  of  the  suit  would 
be  entitled  to  redeem.5 

The  flon  does  not  lo^e  hits  right  to  redeem,  where  the  mortgagee  obtains 
onlj  a  money  decree  and  attaches  the  mortgaged  property.0 

Where  the  son  has  been  a  party  to  the  suit  he  could  not,  of 
course,  raise  in  another  suit  any  question  as  to  the  validity  of 
tho  mortgage  or  sale, 

When  the  sons  are  not  parties  to  the  suit  against  their 
fill  her,  the  creditor  may  institute  another  suit  against  them.7 

TIio  inteivsttf  of  the  sons  patfs  in  a  sale  of  coparcenary  pro- 
m  execution  of  a  deciee  against  their  father,8  except  only9  — 

flre  ^  ^M 


(1<»10),  34  Bom.  354  ;  12  Bom.  L.  R. 
219;  J/flftj  Din  v.  Uaya  Din  (1909), 
31  All.  599;  Indar  Pal  v.  Imperial 
Bank  (1915),  37  All.  214. 

1  See  Ponnttppa  Pittai  v.  Pappu- 
myyangar  (18S1)»  4  Had.  1,  at  p.  69; 
Trimfatk  Balkrixhna  v.  Narayan  Damo- 
dtir  DatMkar  (18S4),  8  Bom.  481,  at 
p  488  ;   Kamasamayyan  v.  Viratami 
Ayifar  (1808),  21  Mad.  222  ;  Balbeaen 
L<d    v.    Chowdhnn    Tajtenur    Stngh 
(IftJl),  17  f.  W.  N.210. 

2  Lnl    Xtnyth    r.    Pufandur    Singh 
(IflO/»),  28  All   1S2;    Deli  Singh  v. 
Jia  Ham  (1902),  25  All.  214;   Kfhn 
Sinyhv  r^fl«*Zn7(10H),33AlL430. 

3  Mutkitraman,  Chdti  v.  Ettapaaami 
(1899),  22  Mad.  372  ;  ante,  pp.  304, 
305,  311. 

4  Rcmwuiammayyan     v.     Tirasami 
Ayyar  (1898),  21  Mad.  222,  at  p.  224  ; 
JKunholi  Beari  v.  Keshava  8hahbaga 
(1887),  11  Mad  04,  at  p.  76.    Karan 
Sin&h  v.  Bhup  BitigTi  (1904),  27  AIL 
16.    See  pott,  p.  317. 

*  $eo  Trimbak  Bvlkrishna,  v,  Nara- 
I/an  bmadliar  JMMkar  (1884),  8 
Bom,  48L 


6  Sardar  Singh  v.  Ralan  Lai  (1914), 
36  All.  510. 

7  See   Ran  Singh  v.   SoWia  Ram 
(1907),  29  All.  544  ;  Dharam  Singh  v. 
Angan  Lul  (1899),  21  All.  301  ;   An- 
dbudra  v.  Domsami  (188S),  11  Mad. 
413. 

8  Muddm  TJtakoor  v.  Kantoo  Lall 
(1874),  1  I.  A.  321  ;  14  B.  L.  R.  187; 
22  W.  R.  C.  R.  56  ;  Xttnomi  Bobmsin 
(Ifuattumut)  v.  Modun  Jfohutt  (1885), 
13  I.  A.  1;    13  Calc.  21;    Bhaylut 
Pmltttd   v.    Cfirja  Kocr   (JJitasumat) 
(1888),  15  I    A.  99;    15  Calc.   717; 
MccnaLnhi  Xaidu  v.  Imnwdi  Kanaka 
Ramaya  Konndoi  (1888),  10  L  A.  1  ; 
12    ^lad.    142  ;     Coovcrji    Htrji    v. 
Dewsey  Bhoja  (1893),  17  Bom.  718  ; 
Ramphul  Singh  v.  Dcgnarain  Singh, 
8  Calc.  617;   10  C.  L.  R.  489;   Beni 
Parshad  v.  Puran  Chand  (1895),  23 
Calc.  262,  at  p.  274  ;  Mahabir  Prasad 
v.  Basdeo  Singh  (1884),  6  All.  234; 
Gaiwfi  Pandey  v.  Dabee  Doyal  Singh 
(1879),  5  C.  L.  R.  36. 

*  Mata  I>in  v.  Gaya  Din  (1909), 
31  All.  599. 
™  See  post,  pp.  319,  320. 
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2.  When  the  sons  prove  that  the  debt  was  contracted  for 
an  illegal  or  immoral  purpose,1  and  the  execution  creditor 
purchases,  or,  if  a  stranger  purchases,  and  has  notice  of,  or 
upon  inquiry  could  have  ascertained,  the  illegal  or  imnxora1 
character  of  the  debt  upon  which  the  decree  was  based.2 

They  could  also  dispute  the  fact  of  the  debt,3 

A  decree  for  a  mere  money  debt  of  the  father,4  not  illegal  or  Decree  for 
immoral,  and  whether  incurred  for  family  purposes  or  not,  may 
be  enforced  in  his  lifetime  by  an  execution  sale  of  the  entire 
coparcenary  estate,6  and  is  binding  on  the  sons,  whether  they 
were  or  were  not  parties  to  the  suit.6  They  are,  however, 
entitled  in  case  they  were  not  paities  to  contest  the  fact  or 
the  binding  nature  of  the  debt  in  another  suit,7  or  by  a  claim 
under  the  Civil  Procedure  Code  (Act  Y.  of  1908),  Sched.  I, 
Order  XXI,  r.  57.8 


1  See  ante,  pp.  309-312, 

2  See  Joharmal  v.  Eknath  (1899), 
24  Bom.  343;    1  Bom.  L.  R.  839; 
Natasayyan  v.  Ponnusami  (1892),  16 
Mad.  99 ;  ante,  pp.  309-312. 

3  See  Nanomi  Babuasin  (Mussumat) 
v.  M odun  Mohun  (1885),  13  I.  A.  1,  at 
p.  18  ;  13  Gale.  21,  at  p.  36  ;  ante,  p. 
315. 

4  This   includes  a  decree   for   the 
unsatisfied    balance    of    a   mortgage 
debt,  Hari  Earn  v.  Bishnath  Singh 
(1900),  22  All.  408. 

5  MeenaJcshi    Naidu    v.     Immudi 
Kanaka    Ramaya    Kounden    (1888), 
16  I.  A.  1 ;   12  Mad.  142 ;   KhaliM 
Rahman    v.   Gobind  Pershad  (1892), 
20  Calc.  328;  Sheo  ProsJiad  v  Jung 
Bahadoor   (1882),   9   Calc.   389;    12 
C.  L.  R.  494;   Narayana  Charya  v. 
N&rso  Krishna  (1876),  1  Bom.  262 ; 
Xiwhm&n  Doss  v.  Giridhur  Chowdhry 
(1880),  5  Calc.  855 ;   6  C.  L.  R.  473 ; 
Bhowna  (Mussumat)  v.  Roop  Kishore 
(1873),  5  N.  W.  P  89. 

6  Muddun  Thakoor  v.  Kantoo  Loll 
(1874),  1  I.  A.  321,  at  p.  331  ;    14 

B.  L  B    187,  at  p.  199 ;   22  W.  R. 

C.  R.  56,  at  p.  59.    The  facts  of  this 
case  are  to  be  found  in  Ponnappa  Piflai 
v,   Pappuvayyangar  (1885),   9  Mad, 
343,,  afc,pp.  345-349 ;  Nanomi  3abua~ 
sin  tv  MoAun  Mohm  (1885),  13  I  A. 
1:13  Gale.  21 ;  8w<ij  Bunsi  Koer  r. 


Sheo  Proshad  Singh  (1879),  6  I.  A. 
88,  at  p.  106  ;  5  Calc  148,  at  p.  171  ; 
5  C  L.  R.  226,  at  p.  238 ;  BUmglut 
Pershad  v.  Giija  JKoer  (Mussumat) 
(1888),  15  I  A.  99;  15  Calc.  717; 
Meenakshi  Naidu  v.  Immudi  Kanaka 
Ramaya  Kounden  (1888),  16  I.  A.  1 ; 
12  Mad.  142 ;  Karon  Singh  v.  Bhup 
Singh  (1904),  27  All.  16 ;  Mathura 
Prasad  v.  Ranichandm  Rao  (1902), 
25  All.  57;  Mallesani  Naidu  v. 
Jugala  Panda  (1899),  23  Mad.  292 ; 
Natasayyan  v.  Ponnusami  (1892), 
16  Mad.  99;  Kunhali  Bean  v. 
Keshava  Shaiibaga  (1887),  11  Mad. 
64  ;  Ramanadan  v.  Rajagopala  (1889), 
12  Mad.  309 ;  Ramdut  Sing  v.  Jfcfcz- 
hender  Prasad  (1882),  9  Calc.  452; 
12  C.  L.  R.  47 ;  Dattatraya  v.  Vishnu 
(1911),  36  Bom.  68;  13  Bom.  L.  R- 
116L  See  Shiam  Lai  v.  Gane&hi  Lai 
(1905),  28  All.  288,  where  the  suit 
had  been  dismissed  as  against  the  son. 

7  See  Ramammi  Nadan  v.  Ulaga- 
ncLtha  Ooundan  (1898).  22  Mad.  49 ; 
Gopahsami    Ptttai    v.    ChokaKngam 
PiUai  (1881),  4  Mad.  320 ;    Devjt  v. 
Sambhu  (1899),  24  Bom.  135;    Jaga- 
bhai  Lalubhai  v.  Vijbhukandas  Jagji- 
vandas  (1886),  11  Bom.  37;    Karan 
Singh  v.  Bhup  Singh  (1904),  27  All 
16. 

8  Shivram  v.  Sakharam  (1908),  33 
Bom.  39  ;  10  Bom.  L.  R.  39 ;   Umed, 
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LEGAL  REPKESENTATIVE, 


[CHAP,  vin, 


Irregularity 
in  sale. 


Execution  of 
decree  after 
death  of 
father. 


Legal  repre- 
sentative. 


Enforcement 
of  decree 
against  legal 
representa- 
tive. 


Liability  of 

ancestral 

property. 


In  two  cases  the  Allahabad  High  Court  *  considered  that  where  no  sale 
had  taken  place,  the  sons  could  contest  the  decree  on  the  sole  ground  that 
they  were  not  parties  to  it,  but  in  a  latter  case  the  same  Court  held  that  there 
is  no  ground  for  such  distinction.2 

The  son's  rights  do  not  pass  when  in  contravention  of  sec.  99  of  the 
Transfer  of  Property  Act 3  the  mortgagee  has  attached  the  property  in 
execution  of  a  money  decree,4  or  the  sale  is  otherwise  irregular. 

A  creditor  can,  after  the  death  of  the  father,  execute  the 
decree  against  coparcenary  property  in  the  hands  of  the  sons.5 

The  provisions  of  the  Civil  Procedure  Code,  1908,  on  this  subject  are  as 
tollows : — 

"Sec.  50.  (1)  Where  a  judgment-debtor  dies  before  the  decree  has 
been  fully  satisfied,  the  holder  of  the  decree  may  apply  to  the  Court  which 
passed  it  to  execute  the  same  against  the  legal  representative  of  the 
deceased. 

"  (2)  Where  the  decree  is  executed  against  such  legal  representative  ho 
shall  be  liable  only  to  the  extent  of  the  property  of  the  deceased  which  has 
come  to  his  hands  and  has  nob  been  duly  disposed  of  ;  and,  for  the  purpose 
of  ascertaining  such  liability,  the  Court  executing  the  decree  may,  of  its 
own  motion  or  on  the  application  of  the  decree-holder,  compel  the  said 
representative  to  produce  such  accounts  as  it  thinks  fit. 

"  Sec.  52.  (I)  Where  the  decree  is  passed  against  a  party  as  the  legal 
representative  of  a  deceased  person,  and  the  decree  be  for  money  to  be 
paid  out  of  the  property  of  the  deceased)  it  may  be  executed  by  the  attach- 
ment and  sale  of  any  such  property : 

"  (2)  Where  no  such  property  remains  in  the  possession  of  the  judgment- 
debtor,  and  he  fails  to  satisfy  the  Court  that  he  has  duly  applied  such 
property  of  the  deceased  as  is  proved  to  have  come  into  his  possession,  the 
decree  may  be  executed  against  the  judgment-debtor  to  the  extent  of  the 
property  not  duly  applied  by  him,  in  the  same  manner  as  if  the  decree  had 
been  against  him  personally. 

"  Sec.  53.  For  the  purposes  of  sec.  50  and  sec.  52,  property  in  the  hands 
of  a  son  or  other  descendant  which  is  liable  under  Hindu  law  for  the  pay- 
ment of  the  debt  of  a  deceased  ancestor,  in  respect  of  which  a  decree  has 
been  passed,  shall  be  deemed  to  be  property  of  the  deceased  which  has  come 
to  the  hands  of  the  son  or  other  descendant  as  his  legal  representative.*'  6 

As  the  law  stood  before  the  1st  January,  1909,  where  the  property  had 
been  attached  in  the  father's  lifetime  the  creditor  could  proceed ; 7  but  where 


v.  Goman  Bhaiji  (1895J,  20 
Bom.  385,  at  p.  389 ;  Ram  Dayal  v. 
Dwga  'Singh  (1890),  12  All.  209.  See 
Venkataramayyan  v  Vcnkatasubra- 
mania  DiJcshatar  (1878),  1  Mad.  358. 

1  Ram    Dayal    v.     Durga    Singh 
(1890),  12  All.  209;  Jagraj  Singa  v. 
Ajudfaa  Prasetd  (1886),  9  All.  142. 

2  Koran    Singh    v.    Bfiup    Singh 
(1904),  M  All  16, 

9  Apt, IV,  < 


*  Muthuraman  Cheth  v.  Ettapasami 
(1899),  22  Mad.  372. 

6  Act  V.  of  1908  (Civil  Procedure), 
s.  53. 

6  SanJcar  Nath   Pundit  v.  Madan 
Mohan  Das  (1909),  U  G.  W.  N.  298. 

7  Peary  Lai  Sinha  v.  Ohandi  Cha* 
ran  Sinha  (1906),  11  C.  W.  N.  163 ; 
Beni  Pershad  v.  Parbati  Koer  (1892), 


CHAP.   VIII.]  WHEN   SONS'   INTEBSSTS   PASS. 


there  was  no  such  attachment,  a  new  suit  was  necessary  according  to  the 
High  Courts  of  Madras  and  Allahabad,  and  according  to  some  of  the  Bengal 
decisions.1  It  was  held  in  Bombay,2  and  by  the  majority  of  a  Full  Bench 
in  Bengal,3  that  the  decree  could  be  executed  against  the  sons. 

The  carrying  out  of  a  mortgage  decree  stood  upon  the  same  footing.4 
If  the  coparcenary  property  has  been  charged  by  the  decree,  proceedings 
in  execution  could  be  taken  against  the  sons  after  the  death  of  the  father.5 

The  question  whether  the  sale  in  execution  of  a  decree  when  sons' 
against  the  father  passed  the  whole  interest  of  the  family,  or 
only  the  father's  undivided  interest,  depends  upon  the  terms 
of  the  proceedings  in  execution.  The  Court  will  look  at  the 
substance  of  the  proceedings  to  see  what  was  intended  to  be 
sold,  and  what  the  purchaser  could  reasonably  think  he  was 
buying.6  It  is  a  mixed  question  of  law  and  fact.7 


1  Lackmi  Narain  v.  Kunji  Loll 
(1894),  16  All.  449  ;  Jagannath  Prasad 
v.  Sitaram  (1888),  11  All.  302  ;  Kali 
Charan  v.  Jcwat  (1905),  28  All.  51 ; 
Zamindar  of  Karvetnagar  v.  Trustee  of 
Tirumelai  (1909),  32  Mad.  429; 
Natasayyan  v.  Ponmtsami  (1892),  16 
Mad.  995  Ariabudra  v.  Dorasami 
(1888),  11  Mad.  413;  Venkatarama 
v.  SentUvelu  (1890),  13  Mad.  265; 
Karnatalca  Hanumantha  v.  Andukuri 
Hanumayya  (1882),  5  Mad.  232  ;  Juga 
Lai  Chaudhwri  v.  Audh  Behari  Prosad 
Singh  (1900),  6  C.  W.  N.  223  ;  Suraj 
Prosad  (Lala)  v.  Golab  Chund  (1901), 
28  Calc.  517;  Kali  Krishna  Sat  bar 
v.  Raghunath  Deli  (1903),  31  Calu.  224. 

2  Govind  Kn^hna  Gujar  v.  Sa- 
Icharan  Naraya  (1904),  28  Bom.  383  ; 
6  Bom.  L.  B.  344;  Umed  Hathising 
v.  Goman  Bhaiji  (1895),  20  Bom.  385. 
8  Amar  Chandra  Kundu  v.  Sebak 
Chand  Chowdhury  (1907),  34  Calc. 

642 ;   11C.  W.  N.  593. 
*  Bern   Pershad   v.    Parbati   Koer 

(1892)-20  Calc.  895. 
6  Sivagiri  Zamindar  v.  Tiruvengada 

(1884),  7  Mad.  339  ;  Ponnappa  Pillai, 

v.  Pappuvayyangar  (1881),  4  Mad.  1. 
6  Pettachi  Chettiar  v.  Sangih  Veera 

Pandia  (1887),  14  I  A.  84,  at  p.  85 ; 

10  Mad.  241,  at  p.  248 ;  Simbhunath 

Pandayv.  Golab  Singh  (1887),  14  I.  A. 

77,  at  p.  83  ;  14  Calc.  572,  at  p  579  ; 

Abdul  Aziz  Khan  Sahib  v.  Appayasami 

Nwdcer  (1903),  31  I.  A.  1 ;  27  Mad. 

131;    ,8    0.     W.    N.     180;    Sripat 
(1916),  44   I,    A, 


1;   21  C.   W.   N.   442.     Sec   Umbica 
Prosad    Tewarg    v.    Ramsahay    Loll 
(1881),  8  Calc.  898 ;   10  C.  L.  B.  505  ; 
(1881),   8    Calc.    10   C.   L.   R.    505; 
Kagal  Ganpaya  v.  Manjappa  (1888), 
12    Bom.    691;    Hitendra  Smyh  v. 
Eameshur  Singh  (1913),  18  C.  W.  N.  42. 
7  In  the  following  cases  it  was  held 
that  the  interest  of  the  father  only 
passed  by  the  sale  :  Deendyal  Lai  v. 
Jugdeep  Narain*  Singh  (1877),  4  I.  A. 
247;    3  Calc.  198;    1  C.  L    B.  49; 
Simbhunath  Panday  v.   Golab  Singh 
(1887),  14  I.  A.  77;    14  Calc.  572; 
Hurdey     tfarain    Sahu    (Baboo)    v. 
JRooder  Perlcash  Misser  (Pundit  Baboo) 
(1883),  11  L  A.  26;    10  Calc.  626; 
Ram  SaJtai  v   Kewal  Singh  (1887),  9 
All  672  ;   Pettachi  Cliettiar  v.  Sangiti 
Veera  Pandia  Chinnathambiar  (1887), 
14  I.  A.  84 ;    10  Mad   241 ;    Bhikaji 
Ramchandra     Ohe     v.      Yashvantrau 
Shripat  Khopkar  (1884),  8  Bom.  489  ; 
Maruti  Sakharam  v.  Babaji  (1890),  15 
Bom.   87;    Bem  Pershad  v.   Puran, 
Chand  (1895),  23   Calc    262;    Bika 
Singh  v.  Lachman  Singh  (1880),  2  AIL 
800 ;    Chandra  Sen  v.   Ganga  Ram 
(1880),  2  All.  899  ;  Bhagwat  Dctssa  v. 
Gouri  Kunwar  (1880),  7  C.  L.  E  218 ; 
Collector  ofMonghyr  v.  Hurdai  Narain 
Shahai  (1879),  5  Calc.  425;  5C.L.  B. 
112.    In  the  following  cases  it  was 
held  that  the  interests  of  the  sons 
passed  by  the  sale  :   Bhagbut  Pershad 
v.    Girja    Koer    (Mussumat)    (1888), 
151.  A.  99;  15  Calc  717;  Meenakshi 
v, 
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DUTY  OF  PURCHASER. 


[CHAP.  vin. 


Burden  of 
proof. 


Duty  of 
purchaser. 


Where  interests  have  been  expressly  excluded  they  would  of 
course  not  pass.1 

It  is  the  duty  of  the  judgment  creditor  to  see  that  the  orders  of  attach- 
ment and  sale,  or  the  sale  certificate,  clearly  indicate  the  sale  of  all  the 
interests  in  the  property  over  which  the  judgment  debtor  had  control. 

There  is  some  conflict  as  to  whether  there  is  any  presumption  that  the 
whole  interest  passed,2  or  whether  there  is  a  presumption  that  the  interest 
of  the  father  only  passed.3  It  is  submitted  that  if  there  is  any  burden  of 
proof  one  way  or  the  other,  it  is  upon  the  person  supporting  the  sale.4 

"  The  purchaser  under  the  execution.  ,  .  "  is  "  not  bound  to  go  further 
back  than  to  see  that  there  was  a  decree  against "  the  father,  "  that  the 
property  was  property  liable  to  satisfy  the  decree,  if  the  decree  had  been 
properly  given  against "  him,  "  and  having  inquired  into  that,  and  having 
iond  fide  purchased  the  estate  under  the  execution  and  bond  fde  paid  a 
valuable  consideration  for  the  property,  the  "  sons  "  are  not  entitled  to  come 
in  and  to  set  aside  all  that  has  been  done  under  the  decree  and  execution, 
and  recover  back  the  estate  from  the  '*  purchaser.5 

£fc  If  his  debt  was  of  a  nature  to  support  a  sale  of  the  entirety,"  the 
father k<  might  legally  have  sold  it  without  suit,  or  the  creditor  might  legally 
procure  a  sale  of  it  by  suit.  All  the  sons  can  claim  is,  that,  not  being 
parties  to  the  sale  or  execution  proceedings,  they  ought  not  to  be  barred 
from  bringing  the  fact  or  the  nature  of  the  debt  in  a  suit  of  their  own. 
Assuming  they  have  such  a  right,  it  will  avail  them  nothing  unless  they  can 
prove  that  the  debt  was  not  such  as  to  justify  the  sale.  If  the  expressions 
by  which  the  estate  is  conveyed  to  the  purchaser  are  susceptible  of  applica- 
1  ion  either  to  the  entirety  or  to  the  father's  coparcenary  interest  alone,  .  .  . 
the  absence  of  the  sons  from  the  proceedings  may  be  one  material  considera- 
tion. But  if  the  fact  be  that  the  purchaser  has  bargained  and  paid  for  the 


Kounden  (1888),  16  I.  A.  1 ;  12  Mad. 
142;  Mahabir  Pershad  (Eat  Babu) 
v.  Markunda  Nath  Sahai  (Sm)  (1889), 
171.  A.  11;  17  Calc.  584;  Sripat 
Singh  v.  Tagore  (1916),  44  I.  A.  1  ; 
21  C.  W.  N.  442;  Cooverji  Hirji 
v.  Dewsey  Mojo,  (1893),  17  Bom. 
718;  Veera  Soorappa  Nayani  v. 
Eirappa  Naidu  (1906),  29  Mad.  484 ; 
Kwihali  Bean  v.  Keshava  Shanbaga 
(1887),  11  Mad.  64  ;  Sakharamshet  v. 
Sitaramshet  (1886),  11  Bom.  42; 
Sadashiv  Dmkar  Joshi  v.  Dinkarnara- 
yan  Joshi  (1882),  6  Bom.  529.  As  to 
a  sale  .under  a  mortgage  decree,  see 
ante,  pp.  280-282. 

1  Timmappa  v.  Narsinha  Timaya 
(1913),  37  Bom.  631 ;  15  Bom.  L.  R. 
794. 

2  See  Mithammad  Husain  v.  Dip- 
chand  (1892),  14  AIL  191 ;  Pern  Singh 
v.  P<M  Sivtgh  (1892),  14  All.  179  ; 
Beni  Madho  v.  Basdeo  Patak  (1890), 
12  All.  99. 


3  MarutiSakl&ram  v.  Babaji  (1890), 
15  Bom.  87;    Manohar  v.  Bafoant 
(1901),  3  Bom.  L.  R.  97. 

4  See  Haza  Him  v.  Bhaiji  Madan 
Isabji,  Bom  P.  J.  1875,  p.  97. 

5  Muddun  Thakoor  v  Kantoo  Lall 
(1874),  1  I.  A.  321,  at  p.  334 ;   14  B. 
L.  R.  187,  at  p.  200  ;  22  W.  R.  0.  R. 
56,  at  p.  59.    In  Mahabir  Prasad  v. 
£o$<feo  Singh  (1884),  6  All.  234,  the 
Court  considered  that  a  statement  in 
the  plaint  amounted  to  notice.    See 
Bhaglut  Pershadv.  Girja  Ko&r  (Mussu- 
mat)  (1888),  15  L  A.  99 ;    15  Calc. 
317 ;  Siva  Sankara  Mwdali  v.  Parvati 
Anni  (1881),  4  Mad.   96;    Luchmi 
Dai  Koori  v.  Asman  Sing  (1876),  2 
Calo;  213;    25  W.  R.   C.   R.  421; 
Aiworagee  Kooer  (Mussamut)  v.  Bhu- 
gobutty  Kooer  (1876),  25  W.  R^  C.  R, 
148;     Budree   Lall  v.    Kantee  'latt 
(1875),  23  W.  R.  C.  R.  260.    Cf.  Abdool 
Kitreem  (Shaikh)  v.  Jaun  Ah  (Syed) 
(1872),  18  W.  R.  C.  R.  55. 
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entirety,  he  may  clearly  defend  his  title  to  it  upon  any  ground  which  would 
have  justified  a  sale  if  the  sons  had  been  brought  in  to  oppose  the  execution 
proceedings."  l 

A  decree  may  be  obtained  against  the  sons  during  the  life-  Decree  against 
time  of  their  father  so  as  to  bind  the  coparcenary  property, sons' 
provided  that  the  money  was  not  raised  for  an  illegal  or  immoral 
purpose.2 

Although  the  coparcenary  property  may  not  be  liable,  the  Personal 
father  remains  personally  liable  for  a  debt,  and  his  share  may  be  father.7  ° 
sold  in  execution  of  a  decree.3 

In  cases  where  it  is  competent  for  a  coparcener  to  sell  his  share  of  the 
coparcenary  property,4  the  father's  share  would  be  bound  by  the  sale  even 
when  the  sons  are  not  bound,  but  specific  performance  of  an  agreement  to 
sell  will  not  be  granted.5 

The  debts  of  a  father,  or  paternal  grandfather,  even  when  not 
charged  upon  the  estate,  must  be  paid  by  the  son,  or  grandson,  father, 
out  of  the  property  of  the  coparcenary  in  which  the  debtor  waa 
a  coparcener,  provided  such  debts  have  not  been  incurred  for 
an  illegal  or  immoral  purpose.6 

This  does  not  include  an  agreement  to  pay  a  sum  of  money  in  per- 
petuity.7 


1  Nanomi  Babuasin  (Mitssamut)  v. 
Modun  Mohun  (1885),  13  I.  A.  1,  at 
p.  18;    13  Calc,  21,  at  p.  36.     See 
Bhagbut     Pershad     v.     Girja     Koer 
(Mussamat)  (1888),  15  I.  A.  99 ;    15 
Calc.  317. 

2  See  Ramasami  Nadan  v.   Ulaga- 
natha  Goundan  (1898),  22  Mad.  49; 
Ramphul  Singh  v.  Degnarain  Singh 
(1881),   8   Calc.  517;    10  C.   L.    R. 
489. 

8  Biswanath  Pershad  Mahta  v. 
Jagdip  Narain  Singh  (1912),  40  Calc. 
342,  at  p.  353 ;  17  C.  W.  N.  1025,  note. 
As  to  the  rights  of  a  mortgagee  after 
the  father's  share  has  been  sold,  see 
Jaleshar  Rai  v.  Anrut  Rat  (1913),  35 
AIL  302. 

*  Ante,  pp.  301,  302. 

5  Nagiah  v.  Venkatarama  Sastrulu 
(1912),  37  Mad.  387,  differing  from 
Kosuri  Ramaruju  v.  Ivalury  Ramalm- 
'  gam  (1903),  26  Mad.  74,  and  Snnivasa 
Reddi  v.  Sivarama  Reddi  (1909),  32 
MadL  320;  Act  I.  of  1877  (Specific 
Relief),  s.  15*  See  Poraka  Swbbarami 

H.L, 


Reddi    v.     Vadlamudi     Seshachalam 
QUtty  (1910),  33  Mad  359. 

6  Muddun  Thakoor  Y.  Kantoo  Lall 
(1874),  1  I.  A.  321 ;   14  B.  L.  R.  187  ; 
22  W.  R.  C.  R,  56;    Luchmun  Dass 
v.  Gimdhur  Chowdhry  (1880),  5  Calc,. 
855  ;  6  C.  L  R.  473 ;  Periasami  Muda- 
liar  v.  Seetharama  Ghettiar  (1903),  27 
Mad.  243  ;    Udaram  S-itaram  v.  Ranu 
Panduji  (1875),  11  Bom.  H.  C.  70, 
at  pp.  83,  84 ;  Bhagirathi  v.  Anantha, 
Charia  (1893),  17  Mad.  268 ;  Ponnappa 
Ptllai  v.   Papyuwyyangar  (1881),  4 
Mad.    1 ;     Sheo    Proshad    v,    Jung 
Bahadoor  (1882),   9   Calc.   389;     12 
C.  L.  R.  494 ;    Veniyammdl  v.  Katiw 
Chetti  (1882),  5  Mad.  61 ;  Narayana- 
sami  Chetti  v.  Samidas  Mudali^lSS^), 
6  Mad  293.    This  applies  equally  to 
an  impartible  estate :  MuUayan  Chet- 
tiar  v.  Sangili  Vira  Pandia  Chinna- 
tambiar  (1882),  9  I.  A.  128 ;   6  Mad. 
1 ;  Veera  Soorappa  Nayam  v.  Errappa 
Naidu  (1906),  29  Mad.  484. 

7  Balkrishna  v.  Janardana  (1904), 
6  Bom.  L.  R.  642. 


DEBT6  OF  FATHER, 


vm. 


Liability  ol 
son  during 
father'* 


Limitation 
of  suit. 


Debt  not  a 
on, 


Effect  of 


The  liability  to  pay  a  debt  involves  a  liability  to  pay  interest  ,* 
Even  during  the  lifetime  of  the  father  tho  son  is  liable  to 
the  extent  o!  the  coparcenary  property,  or  of  property  of  j^g 
father  which  comes  into  his  hands ;  us,  for  instance,  when  the 
father  has  abandoned  worldly  affairs,-  or  has  been  absent  for 
such  a  time  as  will  raise  a  presumption  as  to  bis  death.3 

The  limitation  for  a  suit  against  the  son  for  a  debt  of  his  father  is  as 
provided  by  Article  120  of  Schedule  I.  of  the  Limitation  Act/  ^  six 
year*  from  the  time  when  the  cause  of  action  arose.5 

It  few  been  held  thai  the  right  of  the  creditor  to  sue  the  sons  accrues 
during  the  father's  lifetime,  and  that  there  is  not  a  new  cause  of  action  on 
his  death.* 

As  to  the  limitation  for  a  biiit  to  set  aside  an  alienation  by  the  father, 
sec  imte,  p.  306. 

A  simple  contract  debt  even  of  a  father  is  not  a  charge  upon 
the  coparcenary  property,  or  upon  his  separate  property.  When 
tho  tion  or  heir  has  alienated  the  property,  the  creditor  cannot 
claim  his  debt  against  tho  alienee,  except  where  the  alienation 
has  been,  to  the  knowledge  of  the  alienee,  made  in  order  to 
avoid  the  debt,  or  with  the  iuteuiiou  of  avoiding  it,  in  \vluch 
case  tho  remedy  of  the  creditor  is  against  the  son  or  heir 
personally.7 


1  Lachman  Das  v.  Khunnn  Lai 
(1896),  10  AIL  S&  See  Sauwdanappa 
v.  M<h°ba#.:tcu  (J907),  31  Bom.  354 ; 
anf«,  p»  313. 

*  Seo  Cofobrooke's  "  Digest,"  voi  I 
p.  mi 

*  An  absence  of  twenty  years  was 
fixed  by  Vishnu  (Colebrooke**  "Digest," 
vol.  i.  p.  2f>ti) ;  but  tho  presumptions 
as  to  death  now  applicable  arc  to  be 
found  in  us.  107,  108,  of  the  *&  Indian 
Evidence  Act  "  (I.  of  1872). 

*  IX.  of  1U08.    liimlal  Jfarimrf  v. 
t'b*ndr<tlttlillaldarin(lWS)t  13  C.  \\\ 
N,  9. 

*  Maharaj  Sing  v.  Bed  want  Singh 
(190C),  28  All.  508,  at  p.  510 ;  affirmed 
on    appeal,    Balwant    Singh    (Raja) 
v.  Clancy  (1912),  39  I  A,  109;  39  AIL 
290;  10  C  W.  N.  577;  14  Boot.  L.  K. 

Brijnandan  Singh  v.  Bidya 
8i*ffk  (1915),  42  Calc.  1008; 
&.  C.  JBtVA^z  Praaad  v.  Bhupnamin 
8**i$tf  I»  C.  W.  N.  849 ;  Namngh 
JtfnNV,^*  Ai|fi  Mim  (1901),  23  All. 
206; 


1G  Mad.  99 ;  Ramayya  v. 
nam  (1893),  17  Mad.  122. 

•  MaUesam  Naidu  v.  Juffala 
(1899),  23  Mad.  292.    See 
Nfidan  v.  Ulaganatha  Goundan 
22  Mad.  49;   Nataaayyan  v. 
*ami  (1S92),  10  Mad.  99. 

7  Zuburduxt  Khctn  v. 
(18U7),  Agra  High  Court  Full 
Reports,  od.  1903,  p.  71;  od. 
p.  55 ;  Unitapoorna  Dtutt&i  v.  Cfttnati 
Ar«r«m  Paul  (1805),  2  W.  K.  CL 
200  j  Jamiyaimm  Ramchandfa 
PtMudas  HatU  (1872),  9  Bom. 
C  110;  Gmnttlhai  v.  0. 
PtUai  (1868),  4  Mad.  H.  C. 
tlreettder  Chunder  Ohose  v.  - 
(1879),  4  Calc.  897 ;  4  C.  L.  It. 
cf.  Act  IV.  of  1882  (Transfer  of 
I*rty),  s,  128,  The  right  of  a  creditor 
against  an  alienee  or  devisee  of  f 
heir  would  apparently  be  no  great 
than  his  right  against  the  alienee  or 
devisee  of  his  debtor,  see  Btehen 
(#«*')  v,  Asmaida  Kw 
(1883),  11  I.  A.  104;  (J  AIL  560. 


CHAP,  vm.]        REMEDY  LIMITED  TO  A^BEIS, 

The  debts  of  the  father  cannot  be  recovered  from  the  tseyarato 
property  of  a  son,  even  where  such  property  has  been  the  subject  ^ts. 
of  a  bond  fide  gift  to  the  son  by  the  father.  They  can  only  be 
recovered  from  the  coparcenary  property,  or  from  property 
which  was  acquired  by  his  sons  on  his  death  as  his  repre- 
sentatives.1 

A  son  is  not  liable  for  debts  incurred  after  his  separation  from  his  father.8 
In  the  Bombay  Presidency  it  is  expressly  provided  3  that  an  heir  is 

only  liable  for  the  debts  of  a  deceased  ancestor  to  the  extent  of  assets 

received 

A  creditor  cannot  enforce  the  payment  of  the  debt  of  the  Liability  after 
father  4  against  property  which  has  been  allotted  on  partition  partltlon- 
to  the  son,  unless  the  partition  was  effected  for  the  purpose  of 
avoiding  the  father's  debts.5 

As  under  the  Bengal  school  of  law  sons  do  not  acquire  any  Bengal  school, 
interest  by  birth  in  ancestral  property,  a  father  can  obviously 
charge  his  share  in  the  coparcenary  property  for  the  payment 
of  any  of  his  debts,  however  incurred,6  and  after  his  death  the 
payment  of  his  debts  can  be  enforced  against  the  property, 
whether  joint  or  separate,  belonging  to  him  at  the  time  of  his 
decease* 

Apart  from  the  obligation  of  a  son  or  grandson  to  pay  the  obligation  to 
debts  of  his  father  or  grandfather  out  of  coparcenary  property,  ^awetok^11* 
the  Hindu  law,  like  other  systems  of  law,  requires  the  person  herited> etc- 
who  succeeds  to  the  property  of  another  as  heir  or  devisee,  to 

1  Dyamonee   Debea    v.    Brinddbun  Jmnmal  All  v.    TMee   Lall   Doss 

Chund&r  Banerjea,  Ben.  S.  D.  A.  1856,  (1869),  12  W.  B.  0.  B.  41 ;    Sangili 

p.  97 ;  Ponnappa  Pillai  v.  Pappuvay-  Virapandia  Chinwdhambiar  v.  Alwar 

yangar  (1881),  4  Mad.  1,  at  pp.  9,  21,  Ayyangar  (1881),  3  Mad.   42,     Act 

45 ;  Keval  Bhagvan  Gujar  v.  Qanpati  VII.  (Bo.  0.)  of  1866. 

Narayan  (1883),  8  Bom.  220 ;    Gird"  *  Knlada  Prwtad  Pawky  v.  Han- 

Iwlal  KrishnavMbh  v.   SUv  (Bai)  pada  Chatterjee  (1912),  40  Calc.  407 ; 

(1884),  8  Bom.  309;   Omuthoonntesa  17  0.  W.  N.  102. 

(Mutsamut)    v.    Puresmun    Narain  8  Act  VII.  (Bo.  C.  of  1866),  s.  2. 

Singh  (1876),  25  W.  B.  C.  B.  202;  *  This  would  not  apply  to  a  debt 

SaTcharam    Ramchandra    Ihfafat    v.  or  a  contract  before  partition  entered 

Govind  Vaman  DifoW  (1873),  10  Bom.  into  hy  the  father  as  manager  of  the 

H.  C.  361 ;   Udaram  Sitaram  v.  Ranu  family  :  Mamwhandra  PadayacM  v. 

Panduji  (1875),  11  Bom.  H.  C.  76;  Kondayya  Cbetti  (1901),  24  Mad.  555 ; 

Latin  Btiagvan  v.  Tribhuvan  Motiram  Kamesuwrama  v.  VenJcata  Subba  Row 

(1889),  13  Bom.  653;    Naihuni  Sahu  (1914),  38  Mad.  1120. 

v.   Baijnath  Prasad  (1917),  2    Pat.  *  Krishnaaami  Kvnan  v.  Rainasami 

I.  J.  212.  See  Dberaj  Mahatdb  Ghand  Ayyar  (1899),  22  Mad.  519, 

Bdhadoor  (Maharajah)  v,  JSut.ro  Mohun  *  See  ante,  p.  299* 
Acharjee,  W.   B.   (1864),  M.  B.  1; 


PAYMENT  OF  DEBTS. 


[CHAP.   VIII. 


Impartible 
property. 


pay  the  legal  tk'btB  of  such  other  person,  whatever  may  be  the 
pm-pose  of  such  debts,  to  the  extent  of  the  assets  received  by 
him*1  There  is  no  obligation  upon  any  other  coparcener,  who 
has  acf^ired  rights  by  survivorship  to  pay  the  debts  of  the 
deceased  coparcener,2 


be  recovered  from  the  person  who  has  wrongfully  coine  into 
l*o.«wession  of  the  proj>erty  of  the  deceased  debtor.3 

This  would  not  apply  to  lands  held  on  a  tenure,  which  rendered  it  not 
transferable  or  saleable  in  execution  of  a  decree.* 

The  question  as  to  whether  the  debts  of  the  holder  of  an  impartible 
estate  must  be  paid  by  his  successor  is  not  quite  settled.  It  is  clear  that 
they  are  so  payable  in  a  case  governed  by  the  Bengal  school  of  law,  or  in 
a  case  governed  by  the  Mitakshara  school  where  the  property  has 
passed  to  a  female  heir,  or  to  a  separated  kinsman,  or  where  it  has  passed 
to  a  son  or  son's  son,  and  it  was  not  incurred  for  illegal  or  unmoral  purposes  ; 
also  in  any  case  where  it  was  incurred  for  the  necessities  of  the  property. 
The  question  remains  whether  in  a  case  governed  by  the  Mitakshara  law  a 
son  or  son's  son  is  bound  to  pay  the  debt,  although  it  was  incurred  for  an 
immoral  or  illegal  purpose,  and  whether  an  undivided  collateral  successor 
is  bound  to  pay  although  it  was  not  incurred  for  a  necessary  purpose.  The 
(  kmrt  s  have  differed  on  this  question.5  It  is  submitted  that  as  the  property 
is  not  coparcenary,0  the  son  or  other  heir  is  bound  to  pay  out  of  the 
projierty  any  legal  debt  irrespective  of  its  origin  or  purpose.7 


1  \V.  Maciiaghten'*  **  Hindu  Law," 
u.  p,  284  ;  Colebrookf's  "  Digest,"  vol. 
i.  270 ;  **  Vyavahara  Mayukha,'*  chap, 
v,  8, 4,  para.  17  ;  "  Dayabhaga,"  chap. 
I  para.  47  ;  "  Narada  Smntf,"  chap. 
Hi.  para.  22 ;  cf.  Act  V.  of  1S81,  ss. 
101-105. 

*  As  to  the  sale  of  a  share,  see 
Kotfa  RQina&amt  ClitUi  v.  Bangari 
Sftthama  yayanivaru  (1881),  3  Mad. 
345,  at  p.  167.  As  to  impartible 
property,  see  XacAuipi&  Chfttiar  v. 
VfatuMyasattti  Sa  trier  (1900),  29 
Mad.  4r>3 ;  Znmindur  of  Kantttmgtir 
v.  Tnt^e  r>/  Tinimfilai  (1000),  32 
Mad.  421);  Rajah  of  Kalahari  v. 
Achigadu  ( 1005),  30  Mad.  454. 

3  Set1  Magnluri  Garudiah  v.  Xara- 
yam  Rttvgiah  (1881),  3  Mad.  350; 
Kumtymma  v.  renfcataratnam  (1884), 
7  Mad.  58(i ;  Prosunno  Chutidcr  Ehut- 
Utejiarjee  v.  JKristo  Chytunno  Pal 
(1878),  4  Calo.  342 ;  3  C.  L.  K.  154  ; 
Sttrbomunffofa  Dabee  v.  Mohendronatk 
Nath  (1874),  4  Calc.  508;  KhitisK 
Chandra  Achwrjya  Clowdhury  v.  Bad- 
M'fc*  Mt&un  Ray  (1907),  35  Calc,  276  ; 
12  C.  W.  K.  237. 
*  See  Mm<wn'  Singh  (Rajah)  v. 


BakrawOh  Singh  (1882),  9  I  A.  104 ; 
Jagjivandas  Javerdas  v.  Imdad  All 
(1882),  6  Bom,  211 ;  Muppidi  Papaya 
v.  Ramana  (1883),  7  Mad.  85 ;  Anundo 
Rat  v.  Kali  Prosad  Singh  (1884),  10 
Calc.  677;  S.  C.  on  appeal,  Kali 
Per&had  Singh  (Tekatf)  v.  Anund  Roy 
(1887),  15  I  A.  19;  15  Calc.  471; 
Appaji  Bftpttfi  v.  Keahav  Shawm 
'(1890),  15  Bom.  13.  As  to  the 
liability  of  a  person  who  intermeddles 
with  the  assets,  see  Khitteh  Chandra 
Acharjyn  Chowdhry  v.  Radhika  Mohan 
Roy  (1907),  So  Calc.  270 ;  12  C.  W.  N. 
237. 

*  In  Rajah  of  Kalahari  v.  Achi- 
9<tdu  (1905),  30  Mad.  454,  and  jRam 
Das  Mftncari  v.  Braja  Behari  Singh 
(Telmt)  (1902),  G  C.  W.  N,  879,  the  son 
was  held  to  be  bound  by  the  debt. 
A  different  view  was  adopted  in 
Xachiappa  Chatttar  v.  Chinnaywami 
Naicler  (1906),  29  Mad.  499,  and 
Kali  Krishna  Sarkarv.  RaghunathDeb 
(1903),  31  Calc.  224. 

'  Ante,  pp.  263,  264. 

T  Shyam  Lai  Smgh  v.  Bijay  N. 
Kunda  Bahadur  (Raja)  (1917),  2  Pat 
L,  J.  13G,  Ante,  p.  323, 


OHAPTEE  IX. 

PARTITION. 

PARTITION  is  the  process  by  which  the  members  of  a  joint 
family  become  separate,  and  cease  to  be  coparceners.1 

Under  the  Mitakshara  school  separation  may  be  effected 
either  by  a  partition  of  the  title,  i.e.  by  an  ascertainment  of  the 
shares  of  the  coparceners,  and  by  a  separation  of  such  shares  in 
interest,  the  coparceners  thereafter  holding  as  tenants  in  com- 
mon, or  by  a  partition  of  the  property  by  metes  and  bounds. 

According  to  the  Dayabhaga  school  it  consists  of  a  division 
of  the  property  by  metes  and  bounds  between  the  coparceners 
in  accordance  with  their  shares. 

WHO  is  ENTITLED  TO  PARTITION. 

"  The  ordinary  rule  is  that  if  persons  are  entitled  beneficially  J^^00" 
to  shares  in  an  estate,  they  may  have  a  partition."  2  partition. 

As  to  the  rights  of  tenure  holders,  see  Bhagwat  Sahai  v.  Bepin  Beliari 
Mitter  (1910),  37 1.  A.  198 ;  37  Calc.  918 ;  14  C.  W.  N.  962 ;  12  Bom.  L.  R. 
997 ;  Salimullah  v.  Probhat  Chandra  Sen  (1916),  43  Calc.  118 ;  Earn 
LocM  Koeri  v.  Collingridge  (1907),  11  C.  W.  N.  397. 

Except  in  Bombay  3  an  agreement  for  consideration  4  not  to  partition  Agreement  not 
coparcenary  property  binds  the  actual  parties  thereto,5  but  it  does  not to  Parfcltlon- 
bind  their  representatives,  or,  unless  there  be  an  agreement  not  to  assign, 
their  assignees.6 

1  Cunningham's  "Hindu  Law,"  p.  5  Ramdhone  Gliose  v.  Anund 

136.  As  to  the  mode  by  which  such  Ohunder  Ghose  (1865),  2  Hyde,  93  ; 

separation  is  effected,  see  post,  pp.  Rajender  Duti  v.  Sham  Chund  Hitter 

343  et  seg.  (1880),  6  Calc.  106 ;  KrisTinendra  Natb 

a  Shankar  Baksh  v.  Hardeo  Baksh  JSarkarv.  Debendra  Nath  Sarkar  (1008), 

(1888),  16  I.  A.  71,  at  p.  75 ;  16  Calc.  12  C.  W.  N.  793,  explaining  Srimohan 

397,  at  p.  405.  See  Secretary  of  State  Thakur  v.  Macgregor  (1901),  28  Calc. 

v.  Kamachee  Boye  Sahaba  (1859),  7  769,  at  p.  786,  and  RadhaiMAh 

M.  I.  A.  476,  at  p.  537;  4  W.  R.  P.  C.  Mookerjee  v.  Tarruckmith  Mookerjee 

42,  at  p.  45.  This  applies  equally  to  (1875),  3  C.  W.  N.  126.  See  Subbaraya 

widows,  Sellamv.CMnnammal  (1901),  Tawker  v.  Rajararn,  Tawker  (1901), 

24  Mad.  441.  25  Mad.  585. 

8  Ramlinga  Khanapure  v.  Viru-  c  Anath  Nath  Dey  v.  Mackintosh, 

pohshi  Khanapure  (1883),  7  Bom.  538.  (1871),  8  B.  L.  K.  60 ;  Awnd  Chandra 

4  Srimohan  Thakur  v.  Macgregor  Gliose  v.  Pran  Kisto  Dutt  (1869),  3 

(1901),  28  Calc.  769,  at  p.  786 ;  Had-  B,  L.  R.  0.  C.  14;  11  W.  R.  0.  C.  19  ; 

hanath  Mookerjee  v.  Tamttknath  Pirojshah  v.  Manibhai  (1911),  36  Boni, 

Mookerjee  (187?),  3  C.  W-  N  126.  £3 ;  13  Bern.  I*  B.  963, 


826  BIOHT  TO  PAETITION,  [CHAP.  IX, 

Condition  A  direction  In  a  will  prohibiting  partition  has  no  effect,  a«  it  is  a  condi- 

tion  repugnant  to  the  gift.1  Similarly,  the  owner  of  property  cannot  by 
mere  contract  during  hi«  life  prevent  his  heira  from  partitioning  property 
after  M«  death,3 

By  custom  or  by  the  terms  of  a  grant  from  Government  property  may 
IMS  impartible.3 

Excopt  111  tlw  cast'  of  a  suit  by  a  minor,4  the  Court  has  no 
discretion  to  rufufio  partition.5  Eaeh  coparcener  irf  at  liberty  to 
<»Wt  to  soparato  from  tho  joint  family,  but  ho  cannot  force  a 
.separation  among  the  others  against  their  will9 
»!  whoo!,  I "nder  the  Bengal  school  of  law,  overy  adult  coparcener,  male 
or  female,7  I?  t<niitlt»d  to  enforce  partition  of  the  coparcenary 
property. 

Except  that  there  can  he  no  partition  directly  between 
grandfather  and  grandson  whilu  tht»  father  is  alive,8  or  between 
great-grandfather  and  great-grandson  when  the  father  or 
grandfather  is  alive,  every  adult  coparcener  is,  under  the 
Mitakshara  school  of  law,  entitled  to  enforce  partition. 

"  According  to  the  Mitakbhara  law,  all  the  male  descendants  of  the 
common  ancestor  have  an  interest  in  the  property,  and  any  of  them  may 
demand  partition,  unless  excluded  by  sdme  disability.  The  descendants 
of  the  common  ancestor  may  live  together  for  generations ;  and  when 
jjartition  is  to  take  place,  all  that  is  necessary  is  to  ascertain  their  mutual 
relationship.* 

"  The  property  in  the  paternal  or  ancestral  estate  acquired  by  birth 


M&kwntdo  Lall  8haw  v.  GontJih  C.  W.  N.  11.    As  to  the  case  of  a 

Shaw  (1875),  1  Calc.  104;  childless  widow,  who  is  entitled  to  a 

aiiw&ri  Dasi  v.  Ddt&ndmwth  Sircar  very  small  share,  see  po$t>  p.  328, 

(1887),  15  I  A.  37;    15  Calc,  40£K  note  7. 

Act  X  of  1865  (Succession),  a.  125,  s  Bishcn  Ckand  (Rat)  v.  Aamaida 

applit-a  to  certain  Hindu  will*  under  Koer  (Muwwnat)  (1884),   11   I.   A. 

the  Hindu  Wills  Act  (XXL  of  1870)  104,  at  p.  170 ;  0  AIL  500,  at  p.  574  ; 

by  a.  2  of  tho  latter  Act.  "  Mitakshara,"  chap,  i  sec.  5,  para.  3, 

*  Mnjtudcr  Duff  v.   tiltw    Chund  A    different    view    was   adopted   ia 
J/i/frr  (1880),  <i  Calc.  10»>.  Jogul  Kiahore  v,  £hib  Sahat  (188S), 

a  See  VittatfaL-  v   Gopal  (1003),  SO  5  All.  430;  see  Apajt  Narhar  KvHeani 

I.  A.  77 ;  27  Bom.  333  ;  7  C.  W.  N.  v.      Jtamchandm     Kam     KuVcarni 

400;  5  Bom,  L.  R.  408.  (1891),  16  Bom.  29.    Although  the 

*  Fog/,  pp.  328,  329.  grandson  may  bo  unable  to  enforce 

*  SeUam  v.  Chlnnammal  (1901),  24  partition  he  is  a  coparcener.    Appa- 
Mad.  441,  at  p.  443  ;  Lade  v.  tiadashtva  rently  if  his  interest  be  sold  (see  ante, 
(1004),  6  Bom.  L.  B.  35.  p.   300),    the    purchaser    could    not 

*  Manjanat^a  v.  Narayana  (1882),  enforce  partition  (see  post,  p.  331), 
6  Mad.  362,  at  p.  307.    As  to  the  and   might   have  to  run  the  risk  of 
pwftiMaptioa  of  a  general  partition,  see  waiting  until  the  death  of  the  father 
4*&,  £.  222.  before  suing  for  partition. 

*  Dvrga  #«  jftaiMuife*  v.  Ckinto.  9  Bhattacharya's   "  Hindu   Law," 
muni  #a**t"  (1903),  SI  Calc.  214 ;   8  2nd  ed.  p.  322.  % 
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under  the  Mitakshara  law  is  .  .  .  so  connected  with  the  right  to  a  partition 
that  it  does  not  exist  where  there  is  no  right  to  it."  l 

Under  the  Mitakshara  law,2  a  son  3  is  entitled  to  partition  Rish* o£  son« 

grandson,  and 

of  the  coparcenary  estate,  whether  movable  or  immovable,4  as  groat-grand- 

son* 

against  his  father.5  On  his  father's  death,  but  not  until  then, 
he  is  entitled  to  partition  as  against  his  father's  father.6  On  the 
death  of  his  father  and  his  father's  father  he  has  a  similar  right 
against  his  father's  father's  father.7 

On  the  death  of  his  father  he  represents  his  father's  right  to  claim 
partition  against  his  father's  father.8 

Even  when  his  father  and  grandfather  are  both  alive,  a  suit  for  partition 
may  be  brought  by  a  coparcener,  if  they  allow  the  property  to  be  wasted 
and  his  interest  to  be  imperilled.*1 

Where  two  or  more  women  hold  property  jointly  as  in  the  Partition 

„.,  11  T  i     •          tit          -i  between 

cases  of  widows  or  daughters  succeeding  as  heirs,  although  one  women. 
of  them  may  not  be  absolutely  entitled  to  enforce  a  partition, 
she  is  entitled  to  partition  if  they  cannot  hold  the  property 
peaceably,10  but  such  partition  does  not  affect  the  right  of 


1  Sartaj  Kuari  (Rani)   v.    Deoraj 
Kuari  (Rani)  (1888),  15  I.  A.  51,  at 
p.  64;  10  All.  272,  at  p.  287. 

2  This  question  cannot  arise  under 
the  Bengal  school,  ante,  pp.  223,  224. 

a  As  to  illegitimate  sons,  see  ante, 
pp.  227,  228. 

4  Jugmohandas  Mangaldas  v.  Man- 
galdas    NathubJioy    (Sir)    (1886),    10 
Bom.  528. 

5  Suraj  Bunsi  Koer  v.  SJico  Prosliad 
Singh  (1879),  6  I.  A.  88,  at  p.  100  ; 
5  Calc.  148,  at  p.  165 ;    4  0.  L.  R. 
226,  at  p.  233 ;    Apaji  Narhar  Kul- 
karni  v*  Ramchandra  Ravji  Kulkarni 
(1891),  1C  Bom.  29,  at  pp.  32,  33 ; 
Raja  Ram  Tewary  v.  Luchmun  Persad 
(1867),  B.  L.  R.  F.  B.  731,  at  p.  738  ; 
8  W.  R.  C.  R.  15,  at  p.  20 ;   Laljeet 
Singh  v.  Rajcoomar  Singh  (1873),  12 
B.  L.  R.  373  ;  20  W.  R.  0.  R.  336 ; 
Subba  Ayyar  v.  Ganasa  Ayyar  (1895), 
18  Mad.  179 ;    Kaliparshad  v.  Ram- 
charan  (1876),  1  All.  159  ;  Cassumbhoy 
Ahmedbhoy  v.  Ahmedbhoy  Hubibhoy 
(1887),  12  Bom.  280  (a  case  of  Khoja 
Mahomedans).    It   was    held    by   a 
majority  of  the  full  bench  in  Apaji 
Narhar  Kulkarni  v.  Ramchandra  Ravji 
Kutkarni  (1891),  16  Bom.  29,  that 
although  a  son  can  sue  his  father  alone, 


a  son  cannot  hi  the  lifetime  of  his  father 
sue  his  father  and  uncles  for  partition 
(see  also  Jivabhai  v.  Vadilal  (1905), 
7  Bom.  L.  R.  232),  but  the  Madras 
High  Court  has  dissented  from  this 
view,  Subba  Ayyar  v.  Ganasa  Ayyar 
(1895),  18  Mad.  179,  see  also  Bhatta- 
charya's  "  Hindu  Law,"  2nd  ed.,  pp. 
324,  325.  It  is  submitted  that  tho 
view  of  the  dissenting  Judge  (Telaug, 
J.)  in  the  Bombay  case  was  correct. 

*  Nagalinga  Mudali  v.  Subbirama- 
naya  Mudali  (1862),  1  Mad.  H.  C. 
77. 

7  This  follows  from  the  fact  that 
the  great-grandson  acquires  a  right 
by  birth,  ante,  p.  225. 

8  "Mitakshara,"  chap.   i.  sec.   5, 
para.  1. 

9  Rameshwar  Prosad  Singh  v.  Lachmi 
Prosad  Singh  (1903),  31  Calc.    Ill; 
7  C.  W.  N.  688. 

10  Nilamani  Patta  Maha  Devi  Cfaru 
(Sri  Oajapathi)  v.  Radhamani  Patta 
Maha  Devi  Oaru  (Sri  Qajapathi)  (1877), 
4  I.  A.  212,  at  p.  221 ;  1  Mad.  290,  at 
p.  300 ;  1  C.  L.  R.  97,  at  pp.  104, 105 ; 
Chhittar  Kunwar  v.  Cfaura  Kunwar 
(1911),  34  All.  189;  Sundar  (Mussa- 
mat]  v.  Parbati  (MuMammat)  (1889), 
16  L  A.  186 ;    12  AH  51,  and  cases 
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survivorship  of  tho  co-widow  or  sis  tor,1  and  must  bo  effected 
in  such  a  way  as  not  to  prejudice  the  reversionary  heirs.2 

This  case  frequently  occurs  under  the  Bengal  school  of  law.  Under  the 
Mitakshara  school  it  could  only  occur  with  regard  to  the  separate  acquisi- 
tions of  the  husband  or  father,3  or  in  the  case  where  the  husband  or  father 
died  without  leaving  any  coparcener  surviving  him,  or  perhaps  in  a  case 
where  a  share  ia  allotted  to  wives  on  a  partition,4 

Where  a  widow  or  daughter  is  entitled  to  a  partition  a  purchaser  of  her 
share  is  also  entitled  to  partition.5 

Where  a  Hindu  widow  is  entitled  to  partition,  and  there  is  a  reasonable 
apprehension  that  she  will  waste  the  movable  property  allotted  to  her 
&hare,  sufficient  provision  should  be  made  in  the  final  decree  for  parti* 
tlon,  for  the  prevention  of  such  waste,  to  safeguard  the  interests  of  the 
reversionens.6 

It  has  been  held  that  in  a  suit  for  partition  by  a  widow  the  Court 
has  a  discretion,7 

Where  a  coparcener  is  a  minor,  and  his  interests  are  likely 
to  be  prejudiced  fay  the  property  remaining  joint,  as,  for  instance, 
where  his  coparceners  are  wasting  the  property,  or  setting  up 
rights  adverse  to  him,  or  decline  to  provide  for  his  maintenance, 
or  it  be  otherwise  for  his  interest  that  there  should  be  a  partition, 
a  suit 8  for  a  partition  can  be  brought  on  his  behalf,9  even  against 

below,  note    1.     Ariyaputrt    v.  Ala-  *  Post,  pp.  331,  332. 

mdu  (1888),  11  Mad.  304 ;    Durga  *  Janokiwth  MuMopadJiya  v.  Mo- 

D*tfv.t?ita(1911),  33  All.  443;  conlrd  thttranath    Mukhopadhya     (1883),    9 

JKatfaperumal  v.  V&Mbai  (1880),  2  Calc.  580  ;  12  C.  L.  R.  215. 

Jtfad.    194  j    Settam  v.  Chinnammal  «  Durga  Nath  Pramanik  v.  Chin* 

(1901),  24    Mad.    441;     Jijoywn&a  tamon*  Dctttsi  (1903),  31  Calc.  214 ;  8 

Bayi  SMba  (H.  H.  M.)  v.  KamakM  C.  W.  N.  11.    See  JawUwth  MukU- 

&ayi  Sahiba  (H.  H,  M.){1868),  3  Mad.  padkya  v.  Mofhuranatb  MuJcJiopodhya 

H-  &  4S4.  (1883),  9  Calc.  580 ;  12  C.  L.  R.  215. 

1  Nihmani  Potfa  Maha  Devi  Oaru  7  Mohafaay  Kooer  v.  HaruJcnamin 

(Sn  Oajapafhi)  v.  Radhamani  Patta  (1882),  9  Calc.  244,  at  p.  250.    Sec 

Maha    Dem    Gam    (Sri    Gajapathi)  also  cases,  above,  note  1.     It  was 

(1877),  4  I.  A.  212;    1  Mad.  290;  said  in  Smtdaminey  Dossec  v.  Jogesh 

1  C  L.  R.  97;  Dal  Koer  (Musst.}  v.  Chunder  Dutt  (1877),  2  Calc.  262  at 

Panbas  Koer  (Mu&st )  (1904),  8  C.  W.  p.  271,  that  the  Court  would  probably 

N.  658 ;  mndnamma  v.  Venlrataramap*  refuse  partition  by  metes  and  bounds 

pa  (1866),  3  Mad.  H.  C.  268 ;  Padma-  to  a  childless  widow  who  was  entitled 

inani  Da&i  (Srimati)  v.   Jagadamba  to  a  very  small  share 

Dan  (Srimah)  (1871),  6  B.  L.  R.  134 ;  •  Le.  either  a  suit  in  a  Civil  Court, 

Hari  Sarayan  Jog  v.  Vita*  (1907),  31  or  a  proceeding  in  a  Revenue  Court. 

Bom.  560  ;  9  Bom.  L.  R.  1049.  »  Damoodur   Mister  v.    Sewtettty 

*  Dal    Koer    (Mntst.}    v.    Panbas  Mimin   (1882),    8   Calc.    537:     10 

JCoer  ( JfeMfc)  (1904),  8  C.  W.  N.  658 ;  C.  L.  R.  402 ;   Mdhadev  Balwnt  v 

Jawkinrtk  Mukhopadhya  v.  Mothu-  LaXxhman  &*lvar*  (1894),  19  Bom! 

m»o*A  Muktopadkya  (18S3),  9  Calc.  99;  Thangam  PiUai  v.  Supm  Pitt&i 

^W1!^®'^; „.  <188^.    »    MM.   401;    XmatiU 


»-Mu«w^iwrT.C*aiii/?vW(I881),     Ammal  v.  Chidambara  Reddi  (1866) 
3  A1L  m  3  Mad.  H.  C.  94 ;   AUmelamm 


CHAP.  IX.]  RIGHT   Otf   MINOR,  829 

Ms  father.1    If  tlioro  bo  no  such  special  circumstances,  such  suit 
cannot  bo  instituted  on  his  behalf  .3 

The  same  principle  would  apply  to  reviving  on  behalf  of  a  minor  a  suit 
for  partition  instituted  by  his  father,3  provided  it  be  clear  that  the  omission 
to  continue  the  suit  does  not  prejudice  the  minor's  rights  to  the  property. 

It  is  not  ordinarily  in  the  interests  of  a  minor  member  of  a  joint  Hindu 
family,  or  of  any  other  minor  joint -owner,  that  his  share  should  be  separated, 
Primd  facie,  a  partition  is  not  for  a  minor's  benefit,  because,  ordinarily 
speaking,  the  family  estate  is  better  managed,  and  yields  a  greater  ratio 
of  profit  in  union  than  when  split  up  and  distributed  among  the  several 
parceners,  and  moreover,  by  partition,  a  minor  member  of  a  Mitakshara 
family  would  lose  the  benefit  of  survivorship.4  There  is  also  the  danger  of 
the  minor's  property  being  wasted  by  the  costs  of  litigation, 

Such  special  circumstances,  as  would  render  a  suit  for 
partition  necessary  in  the  interest  of  tho  minor,  would  justify 
a  guardian  in  arranging  a  partition,5  or  submitting  it  to 
arbitration.6 

Where  an  adult  co-sharer  insists  upon  partition  the  guardian 
cannot  resist  it,  but  must  do  his  best  in  the  interests  of  the 
minor.7 

A.  partition  by  arbitration,8  or  by  arrangement,9  or  by  the 
Collector,10  is  binding  on  a  minor,  and  can  be  enforced  by  him,11 
provided  that  he  be  not  injuriously  affected  thereby,  that  it 


Arunacliellam  Pillai  (1866),  3  Mad.  "Hindu  Law,"  8th  ed.,  pp.  661,  662. 

H.  0.  69  ;  LMraj  Kooer  (Mussamut)  s  Ante,  p.  328.    See  Parbati  ( Jfws- 

v.    Dyal  Singh   (Sirdar)   (1876),   25  ammat)  v.  Naumkal  Singh  (Chaudhri) 

W.  E.  C.  E.  497.  (1909),  36  L  A.  71 ;  31  All.  412  ;   13 

1  Bholanath  v.  Ohasi  Mam  (1907),  C.  W.  N.  983 ;   11  Bom.  L.  E.  878. 
29  All,  373.  West  and  Buhlcr,  2nd  ed.,  p.  303. 

2  JDamoodnr   Mister   v.    Senabutty  e  Jagan  Nath  v.  Mannu  Lai  (1894), 
Misrain    (1882),    8    Calc.    537 ;     10  16  All.  231. 

0-  L.  E.  401 ;   Alimelammal  v.  Aru-  7  See  Nalfoppa  Reddi  v.  Batammal 

nacbetlam  PiUat  (1866),  3  Mad.  H.  (1864),  2  Mad.  H.  0. 182. 

C.  69  ,*  Svamiyar  Pillai  v.  CtoldeaKn-  8  Ramnarain  Poramanidk  v.  Sree- 

gam  PiUai  (1862),  1  Mad.  H.  C.  105.  mutty  Dossee  (1864),  1  W,  R.  C.  E. 

If  the  suit  be  not  for  the  benefit  of  281. 

the  minor,  the  Court  will  refuse  to  •  Deo  Bunsee  Kooer  (Mussamvt)  v. 

decree  partition:   Bachoo  HurMsson-  Dwarkanath,  (1868),  10  W.  R.  C.  E. 

das  v.  Mankorebai  (1907),  34 1.  A.  107  ;  273  ;  S.  C.  Deawanti  v.  DiSarbamth, 

31  Bom.  373;    11  C.  W.  N.  769;   9  8  B.  L.  E.  363,  note  ;  Daya,  Shankar  v. 

Bom.  L.  E.  646.  Hub  Lai  (1914),  37  All.  105. 

8  Parvathi     v.     Manjayakarantha  10  Hari    Prasad    Jfax    (Baboo)    v. 

(1870),  5  Mad.  H.  C.  193.  MuMan   Mohan   Thakur   (1872),    8 

*  Kamalcski  Ammal  v.  Chidawbara  B.  L.  E.,  Ap.  72 ;   17  W.  E.  C.  E. 

Reddi  (1861),  3  Mad.  H.  C.  Eep.  94  ;  217. 

Macnaghten's  "  Hindu  Law,"  vol.  iL  n  Awadh  Sarju  Prasad  Singh  v. 

chap,   i   &    1,   case   10;    Mavuo's  Sita  Ram  Singh  (1906),  29  AIL  37* 
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be  fuir,  that  he  be  duly  represented,1  and  that  tho  person 
representing  him  in  ffuch  proceedings  act  bond  fide  and  with 
u  due  regard  to  his  ir 


"  There  is  no  doubt  that  a  valid  agreement  for  partition  may  be  made 
during  tho  minority  of  one  or  more  of  tho  coparceners.  That  seems  to 
follow  from  tho  admitted  right  of  one  cojxireener  to  claim  a  partition,  and 
if  AH  agreement  for  partition  could  not  be  made  binding  on  minors,  a 
partition  could  hardly  ever  take  place.  No  doubt,  if  the  partition  were 
unfair  or  prejudicial  to  the  minor's  interests,  he  might,  on  attaining  his 
majority,  by  projK?r  proceeding**  ^et  it  aside  so  far  as  regards  himself."  3 

*;tf.t!i  <rf  Mrtii  Wfaon  a  son  is  born  to  the  father  of  a  Mitakshara  family, 
partition.  after  theru  has  been  a  partition  between  him  and  hitf  sons,  tho 
aftorboru  son  is  not  entitled  to  a  redistribution,4  unless  ho  was 
conceived  at  the  time  of  the  partition,5  but  he  is  to  the  exclusion 
of  his  separated  brethren  entitled  as  a  coparcener  to  the  share 
allotted  to  his  father,  and  to  succeed  as  heir  to  his  father,6 

It  has  been  held  that  where  the  father  has  reserved  no  share  for  him- 
self on  the  partition,  an  aftcrborn  son  is  entitled  to  a  share.7 

Ill  a  caso  governed  by  the  Bengal  school,  a  posthumous  son 
would  bo  entitled  to  reopen  a  partition  made  by  his  brothers 
after  his  father's  death  and  before  his  birth.8 
Absent  eo-  As  to  the  effect  of  a  partition  on  the  rights  of  coparceners 


*  ZaJ   Bahadur   WaffA    v.   Sispal  *  Yetoyamia*      v,      **s,WWMW«. 
ffiHfl  (1&92),  U  All.  498 ;  JTririncifeft  (1800),  4  Mad.  H.  C.  &>7 ;  SMmjirao 
v.  Kkangowda  (1803),  18  Bom.  197;  v.  Vtuantmo  (IMti),  33  Bom.  267;  10 
JDaya  Shanlnr  v.  Huh  Lul  (1914),  37  Bom.  L.  R.  778 ;  Qunpat  v.  ftopalrao 
AIL  105.  (1898),  1  Bom.  L.  R.  123, 

*  Kake  Sunhur  8a*»yal  v.  /few*-  &  Miiwlihi  v.    Virappa  (1884),  8 
dro  Nath  Smny&l  (1874),  23  W.  R.  Mad.  89. 

C.    R.   08;    Chanriwpa  v.   Danara  «  Sec    Xawal  Singh    v.    BMgwan 

(1804),  ID  Bom.  5}).'};   *Y«fti/M  ^«»i  Singh  (1882),  4  AIL  427;   Gunpat  v, 

v.  Maltimmnl  (1SW),  2  Mad.  H.  0.  Uopalmo  (1898),  1  Bora.  L.  R.  123. 

1S:».    As  to  caaea  goveraed  by  Mala-  Where  oae  son  has  separated,  the 

bar  Uw*  «eo  Amyalpraik  Kmhi  Pocfor  afterborn  son  is  entitled  to  share  witli 

v.  Kantkitotk  Ahmad  Kuh  (1005),  29  tho  father  and  tho  united  sons,  but 

&Ia<L  62.  has  no  right  to  a  share  of  tho  property 

3  .Ztoftfe&n   Dtm  v.  Rum  Karat*  allotted  to  the  separated  son,  GaHpat 

Sofa  (1803),  30  J.  A.  139,  at  p.  150  ;  Vattntek  Despande  v.  Goptfrao  Yen- 

30  Calo.  738,  at  p.  752  ;  7  C  W.  N.  toleth  Dtspande  (1890),  23  Bom.  636, 

§78,  at  pw  580 ;   5  Bom.  L,  R,  46L  7  ISec  Chengama  Sayud*  v.  Jf imt* 

As  to  the  limitation  for  such  suits,  see  «imi  Nuyvdu  (1800),  20  Mad.   75; 

idE  ^iJMNr  ^'wgrA  v.  ^Mj»2  Siaffk  W.    Macnaghten's    *4  Hindu    Law,n 

(18®»)f  14  HL  498 ;    Krbknahi  v,  voL  i.  p.  47. 

Kka*^*<b  (lass),  18    Bom,    197;  •  "  Bayabhaga,"  chap,   m   para. 

C^w^mpff  y.  ItaMaw  {I8J»4},  19  Bom.  10. 


CHAP.  IK.]  PtTRClUttKl**  881 

\vlio  arc  absent,  Sir  Thomas  Strange  l  say*  as  follows :  *"  Upon 
tho  same  footing,  in  this  respect,  with  minors  are  absentees, 
residing  in  a  foreign  country,2  whoso  consent,  at  tho  time,  not 
being  attainable,  partition  may  proceed  without  it,  tho  law 
unjoining  the  preservation  of  their  respective  shares,  till  thu  one 
arrive  at  majority,  and  tho  other  returns  ;  and  this  is  tho  case 
of  tho  latter  to  the  extent  of  tho  seventh  in  descent,  the  right  of 
parceners  remaining  at  home,  being  lost  by  dispossession  beyond 
the/owrfli."  3 

This  would,  of  course,  be  subject  to  the  law  for  the  limitation  of  suite.4 

The  purchaser  of  the  share  of  a  coparcener,  either  at  an 
execution  sale  5  or  by  a  voluntary  transfer,  where  such  transfer 
is  valid,6  has  the  same  right  of  partition  as  the  coparcener  whose 
share  was  purchased  by  him,  and  is  entitled  to  have  a  separate 
portion  allotted  to  him,7  but  he  may  be  compelled  to  sell  to  a 
coparcener  a  share  of  a  dwelling-house  purchased  by  him.8 

As  to  a  suit  by  a  transferee  for  partition,  see  post*  p,  354, 

EIGHTS  OF  WIPE  AKD  WIDOW. 

Under  the  Mitakshara  school  of  law,  except  in  Southern  Rights  of  wife 
India,  on  a  partition  of  coparcenary  property  by  a  father  and  on  partlt"m' 
his  son  or  sons  (or  purchasers  of  their  shares  9),  the  wife  of  the 

1  "Hindu  Law,'1  vol    i.  pp.  206,  209;    Janoli  Nafh  Mukhopadhya  v. 
207.  JUothuranath  Mukhopadliya  (1883),  9 

2  Tho  rules  as  to  what  is  a  foreign  Calc.  <5SO  ;  12  0.  L.  R  215  (a  suit  by 
country  (Colebrooke's  "  Digest,"  vol.  a  purchaser  from  one  of  two  widows) ; 
ii.  p.  29),  such  as  difference  of  Ian-  Alamelu,  v.  Rangasami  (1884),  7  Mad. 
guage,  the  intervention  of  a  mountain  588 ;  Pandurctng  Anandrav  v.  Bhaskar 
or  great  river,   countries  being  ac-  ShadasMv  (1874),  11  Bom.  H.  C  72 ; 
counted  distant  whence  intelligence  Loll  Jha   (Baboo)   v.   Jnma   Bnksh 
is  not  received  in  ten  nights,  would  (Shaikh)  (1874),  22  W.  E.  0.  R.  lift; 
probably  be  disregarded  in  view  of  Lochun,  Singh  v.   Nemdltaree  Singh 
modem  means  of  communication.  (1873),  20  W.  R.  C.  R.  170  ;  Rughoo- 

3  "  Dayabhaga,"  chap.  viii. ;  Cole-  nath   Panjah,    v.    Ludekun    Chunder 
brooke's  "Digest,"  vol.  iii.  pp.  440,  DumChowdhry(l$T2),l&W.&.&&. 
448 ; "  Daya-Krama  Sangraha,"  chap.  23 ;   Anand  Chandra  Ghwe  V.  Pra»- 
ix. ;  Strange's  "  Hindu  Law,"  vol.  ii.  Jcisto  Dutt  (1869),  3  B.  L,  R.  0.  C.  14, 
pp.  327,  390.  As  to  his  share  on  partition,  see  ante, 

*  See  Act  IX.  of  1908,  Sched.  L,      pp.  301,  302. 

Arts.  127, 144.  8  Act  IV.  of  1893,  s.  4,  post,  p. 

»  Auk,  p.  300.  357. 

*  Ante,  pp.  301,  302.  9  Sumrun  Thakovr  v.  Clundermun 

*  '&*&»   Behaxi   Mofack   v.    ZaU  Mtew  (1881),  8  Calc.  17 ;  9  C.  L.  R. 
Mohu*  ahattoppMfaa  (1885),  12  Wo.  415. 
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father  is  entitled  to  have  allotted  to  her  lor  her  separate  enjoy- 
ment a  riiare  equal  to  a  son's  share,1  in  order  to  provide  for  her 
maintenance,2 

Mr,  Hayne  3  slated  that  In  Southern  India  the  practice  of  allotting 
Hhurcx  t  o  wives  ia  obsolete.  Having  regard  to  old  authorities  of  the  Dravida 
srhool  it  was  not  settled  whether  the  father  retained  for  them  the  shares 
which  are  assigned  to  his  wives,  or  whether,  as  in  the  case  of  the  Benares, 
Bombay,  and  Mithila  schools,  the  shares  should  be  made  over  to  the  wives 
themselves.4 

Bengal  school.  AH  under  the  law  of  the  Bengal  school  a  father  is  entitled  to  the  absolute 
cKbjx^al  of  hi»'  property,  whether  ancestral  or  self -acquired,5  this  question 
cannot  arise.  In  the  rare  case  of  a  father  partitioning  his  property  amongst 
Ins  sons,  it  is  paid  that  ^  his  sonless  wives  are  each  entitled  to  a  share  equal 
to  that  of  a  son,  or  to  half 6  of  such  share,  according  as  they  are  unprovided, 
or  provided,  with  xtriflhaiia"  * 

If  the  wife  has  previously  had  separate  property  given  to 
her  by  her  husband  or  father-in-law,  she  takes  so  much  as  with 
such  separate  property  would  amount  to  a  share  equal  to  that 
<  of  one  of  the  sons.8 


/Awr  v.  Senalutty 
(1882),  8  die.  537;  10  0. 
L.  R.  401 ;  Ditlar  Xoeri  v,  Dwat- 
htnatfi  JMw«r  (1004),  32  Cale.  234; 
*)  V,  W.  2ST.  270;  Sumrun  Fkakoor 
v.  Vhuitd&rmun  Mmer  (1881),  S  Calc. 
17 ;  D  C.  L.  R  415 ;  Jftvftafaer  Peraad 
v.  Rami/ad  Stnyh  (1873),  12  B.  L.  R. 
<X),  at  p.  90 ;  20  W.  R.  (',  R.  192,  at 
p.  190;  Luljct-t  Singh  v.  Hajcvomar 
Singh  (1873),  12  B,  L,  R.  373;  20 
W.  R.  <f.  R.  337;  Pumd  .Vwwia  Sing 
v.  flunoomtt/i  ftttluty  (18SO),  5  Calc. 
845,  at  p.  854 ;  5  0.  I..  R  570,  at  p. 
oS5,  In  each  of  the  above  cases  the 
partition  was  at  the  instance  of  a  son, 
but  it  is  submitted  that  the  same  prin- 
ciple would  apply  when  the  partition 
was  at  the  instance  of  the  father,  see 
"  Mitakshara,"  chap.  i.  s.  7,  paras. 
1,  2.  See  <k  Vyavahara  Mayukha," 
chap.  IF.,  paras.  4,  5,  11;  "Smriti 
rhandrika,"  chap.  li.  s  1,  para.  39; 
u  Vivada  Chmtamani "  (P.  0.  Tagore's 
translation),  pp,  230,  231;  Cole- 
broofe's  *6JDigest,"  vol.  iii.  p.  12. 
This  includes  a  stepmother  of  the 
BOBS.  Hwwoaghten's  "  Hindu  Law," 
vol.  i  p.  50* 
*  Lalfrtt  Singh  T.  Majfoomar  Singh 


(1873),  12  B.  L,  R.  363,  at  p.  383 ; 
20  W.  R.  C.  R.  337,  at  p.  340 ;  Jairam 
Nathu  v.  Nathu  JShamji  (1900),  31 
Bom.  54 ;  8  Bom.  L.  R.  632.  Strango's 
"  Hindu  Law,"  vol.  i  p.  189.  Baner- 
3>e*s  "  Law  of  Marriage,"  2nd  cd.,  p. 
141.  Sec,  however,  Dular  Koeri  v, 
Dwarkanath  Misstr  (1904),  32  Calc. 
234,  at  p.  242  ;  9  C.  W.  N.  270,  at  p. 
276. 

*  Mayne's  "  Hindu  Law,"  8th  ed., 
p     (164 ;     Mcewtchee   v.  Chedumbra 
CMtfa  Mad.  dec  of  1853,  61. 

4  See  "  Smriti  Chandrika/'  chap,  ii. 
s.  1,  39 ;  uParasara  Madhavj*a-I)aya- 
vibhaga"  (Burnell's  translation),   p. 
8;   Strange's  "Hindu  Law,"  vol.  i. 
p.  180. 

5  Ante,  p.  224. 

*  See,  however,  Colebrooke's  "  Di- 
gest," vol.  iii.  pp.  20-25. 

7  Banerjee's  "Law  of  Marriage," 
2nd  ed.,  pp.  140,  141,  142;    "Daya- 
bhaga,"  chap.  iii.  s,  2,  paras.  31,  32 ; 
"  Daya-Krama  Sangraha,"  chap.  vi. 
paras.  22-28 ;   "  Bayatattwa,"  chap, 
ii.  paras.  13-18. 

8  "Mitakshara,"  chap.   ii.    s.    11, 
para.    5.    Jairam    Xatlw    v,    ff&thu 
JShamji  (190G),  31  Bom.  54;   8  Bom* 
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Except  in  Southern  India,  where,  it  iti  rfaid,  the  practice  its  Mother's  share 
obsolete,1  a  -widow  is,  on  a  partition  of  coparcenary  property  2  on  Partltlon' 
(but  not  on  a  mere  severance  of  interest  3)  between  her  sons 
(or  purchasers  of  their  shares),4  entitled  to  a  share  equal  to  that 
of  one  of  her  sons  in  lieu  of  maintenance.5 

The  Calcutta  High  Court  allows  her  a  son's  share  on  a  parti- 
tion between  her  sons  and  grandsons,6  but  the  Allahabad  High 
Court  denies  such  right.7 

In  Madras  a  mother  is,  according  to  the  "  Sniriti  Chandrika,"  entitled 
on  partition  between  her  sons  to  have  allotted  to  her  a  portion  sufficient  for 
her  maintenance,  but  not  exceeding  the  share  of  one  of  her  sons.8 

Except  under  the  Bengal  school,9  a  sonless  widow  is  entitled 


L.  B.  632.  See  Mahabeer  Persad  v. 
Ramyad  Singh  (1873),  12  B.  L.  B.  90, 
at  p.  99 ;  20  W,  B.  C.  B  192,  at  p, 
190. 

1  Mayne's  "Hindu  Law,"  8th  ed., 
pp.  664,  665,  866. 

a  She  is  not  entitled  to  such  right 
in  property  which  has  been  acquired 
by  the  sons  without  any  aid  from  the 
estate  of  their  ancestors. 

3  Beti  Kunwar  v.   Janki  Kunwar 
(1910),  33  AIL  118. 

4  Amrita   Lall   Mitter   v.    Manick 
Lall  Mullick  (1900),  27  Calc.   551; 

4  0.  W.  N.  764;    Jogendra  Chunder 
Ohose  v.  Fulkumari  Dassi  (1899),  27 
Calo.  77 ;  4  C.  W.  N.  254. 

5  Ganesh  Dutt  ThaJcoor  (Chowdhry) 
v.  Jewach  ThaJcoorain  (Mussummat) 
(1903),  31  I.  A.   10,  at  p.   15;    31 
Calc.  262,  at  p.  271 ;    8  C.  W.  N. 
146,  at  p.  150  ;  6  Bom,  L.  B.  1  ;  Hem- 
angini  Dasi  (Srimati)  v.   Kedarnath 
Kudu  Chowdhry  (1889),  16  L  A.  115 ; 
16  Calc.  758 ;  Twit  Bhoosun  Bonnerjee 
v.  Taraprodonno  Bonnerjee  (1879),  4 
Calc    756 ;    Pursid  Narain  Sing  v. 
Hnnooman  Sahay  (1880),  5  Calc.  845; 

5  C  L.  B.  576  ;  Kwhwi  Mohun  Ghose 
v.  Monimohun  QJiose  (1885),  12  Calc. 
165;    Isree  P&rshad  JSinglt  v.  Nasib 
Kooer  (1884),  10  Calc    1017 ;    Bilaso 
v.    Dina    Nath    (1880),    3    All.    88; 
Jodoonath  Dey  Sircar  v.  Brojonath  Dey 
(]l$74),  12  B.  L.  B.  385 ;  Jugomohan 
$qwvr  y.  Swodamoyee  Dossee  (1877), 
3  Calc.  149;    Damodardas  ManeUal 
T.  UmmramManeklal(m2}}  If  Bom. 


271 ;  Lalcsliman  Ramcliandra  JosUi  v. 
Sataydbliamdbai  (1877),  2  Bom.  494, 
at  p.  504  ;  Beeby  v.  Kshitts7i  Chandra 
Acharya  Chaudlmri  (1914),  18  C.  W. 
N.  631 ;  Sheo  Dyal  Tewaree  v.  Judoo- 
nath  Tewaree  (1868),  9  W.  B.  C.  B.  01. 
In  Thukoo  Baee  Bhide  v.  Ruma  Bane 
Bhide  (1824),  2  Borr.  446,  at  p.  454, 
the  pundits  declared  that  the  mother 
had  a  right  to  a  share,  although  there 
was  only  one  son.  See  also  cases  in 
West  and  Buhler,  2nd  ed.,  pp.  391, 
392. 

6  Badri  Roy  v.   Bhugwat  Narain 
Dobey  (1882),  8  Calc.  649 ;   11  C.  L. 
B.  186;   Purna  Chandra  Chalcmvarti 
v.    Sarojini    Defa    (1904),    31    Calc. 
1065 ;  8  C.  W.  K  763  ;  Sibbosoondery 
Dabia  v.  Buswomutty  Dabia  (1881), 
7  Calc.  191 ;    Prawnkissen  Mitter  v. 
Mutlysondery  (1841),  Fulton,  389. 

7  Radha    Kishen    Man    v.    Bach* 
hamun    (1880),    3    All.    118;     Sheo 
Narain  v.  JanU  Prasad  (1912),  34 
All.  505. 

8  Chap.  iv.  paras.  12-17.    This  is 
in  accordance  with  the  practice  in 
Madras :  Maync's  "  Hindu  Law,"  8th 
ed.,   p.    605.    Mari  v.   Chinnammul 
(1884),  8  Mad.  107,  at  p.  123";  VenJca- 
tammal  v.  Andyappa  Chetti  (1882),  6 
Mad.  130;  Strangers  "  Hindu  Law," 
vol.    ii.    p.    309.    See  Macnaghten's 
"  Hmdu  Law,"  vol.  i,  p.  50. 

9  Damoodur   Misser   v.    Senalutty 
Misrain  (1882),  8  Calc.   537,  at  p. 
542 ;  10  C.  L.  B.  401,  at  p.  405, 
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to  a  share  on  a  partition  between  her  stepsons.1  A  step- 
grandmother  is  similarly  entitled  in  case  of  a  partition  between 
the  sons  of  her  stepson,2  Under  the  Bengal  school  when  a 
partition  is  made  between  sons  of  different  mothers,  each 
mother  is  entitled  to  a  share  equal  to  that  of  each  of  her  sons.3 

In  a  partition  between  sons  by  different  wives  the  respective  mothers 
are  only  entitled  to  share  equally  with  their  own  sons  the  aggregate  of  the 
shares  which  an  equal  division  among  the  brothers  allots  to  those  sons,  or, 
in  other  words,  the  property  must  be  first  divided  into  as  many  shares  as 
there  are  sons.  Each  widow  then  shares  equally  with  each  of  her  sons  the 
portion  allotted  to  her  sons.4 

In  a  Bombay  case  5  where  there  was  a  partition  between  a  son  and 
his  stepmother  and  her  three  sons,  the  stepmother  was  given  one-fifth. 
According  to  the  above  rule,  she  would  have  been  entitled  to  a  three- 
sixteenth  share. 

This  right  of  the  mother  has  been  held  only  to  apply  to  the  case  of  a 
general  partition,  and  not  to  a  case  where  there  has  been  only  a  partition 
of  an  item  of  the  property  at  the  instance  of  a  stranger.8 

It  has  also  been  held  that  this  right  only  comes  into  operation  when  tho 
partition  is  completed.7 

Under  the  Bengal  law  a  husband  can  by  will,  either  expressly8 
or  by  a  bequest  to  other  persons,9  deprive  his  wife  of  a  share  on 
partition. 

A  mere  direction  to  divide  the  estate  among  the  sons  in  accordance  with 
the  tihastras  does  not  exclude  the  widow's  right  to  a  share,10 

^n  a  Partition  ketween  her  son's  sons,  a  widow  is  entitled  to 


1  Damoodur   Mteaer   V.   8enctbutty  mm  Maneklal  (1892),  17  Bom.  271. 

Misram  (1882),  8  Gale.  537  $    10  C.  •  Barahi  Debi  v.  DMamini  DeU 

L,  B.  401  (a  Mithila  case)  ;    Laljeet  (1892),  20  Calc.  682. 

Singh  v.  JRajcoomar  Singh  (1873),  12  »  Sheo  Dyal  Tewaree  v.  Judoowth 

B.  L.  B.  373  1  20  W*  B,  C.  B.  337  ;  Tewaree  (1868),   9  W.   B.   61  ;    cx- 

Fhakur  Prosliad  (Chowdhry)  v.  Bha-  plained  in  Tej  Protap  Singh  v.  Champa 

$>ati,  1  a  L.  J.  142  ;  Bar  Narain  v.  Kake  Koer  (1885),  12  Calc.  96. 

BishamMar  Nath  (1915),  38  All  83.  <>  Debvidra,  Coomar  Koy  Chowdhry 

8  F^Wv.;p7-a/iW(19l5),39Boin.  v.  Brojendra  Coomar  Roy  Chowdhry 

373;  17  Bom.  L,  B.  361.  (1890),  17  Calc.  886,  following  Bhoo* 

3  Hemangim    Dasi    (Snmati)    v.  tunmoyee  Delea  Chowdhmin  v.  Ram* 

Kedar  Nath  Kudu  Ctowdhry  (1889),  Mssore  Acharj  Chowdhru,  Ben.  S.  B. 

10  1.  A.  115  ,•  16  Calc.  758.    See  Torit  A  1860,  p.  485 

Bhoosun    Bonnerjee    v.    Taraprosono  °  Poorendm  Nath  Sw  v.  Hzmangini 

Bonneyee  (1879),  4  Calc.  756  Dasi  (1908),  36  Calc.  75  ;  12  C.  W.  N. 

Kristoblwbiney  Doasee  v.  AshutosJt,  1002.    As  to  her  nght  of  maintenance 

Bow  MulUck  (1886),   13  Calc.   39  ;  in  such  case,  see  ante,  pp.  78,  79. 

Oo%  Uhmn  MulUek  v.  Janova  Dossee  "  Kishori  Mohun  Ghose  v.  Moni 

*£    ind  Jur*  m'  Mohun  Ghose  (1885)»  12  Calc-  165- 

Mmekfal  v.  Uttw  "  Sorohh  Dossee  r.  Bhoobun  M  ohun 
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On  a  partition  between  son's  sons  and  great-grandsons,  she 
is  entitled  to  the  share  of  a  son's  son.1 

When  the  partition  is  between  grandsons  by  different  sons,  the  share 
of  the  grandmother  is  to  be  ascertained  by  giving  her  such  a  share  as  she 
would  take  if  each  of  the  grandsons  took  equally.  Thus  if  there  be  nine 
grandsons  she  will  get  one-tenth,  and  so  on.  The  share  which  the  grandsons 
themselves  take  depends  upon  the  number  in  each  stock,  and  upon  whether 
their  own  mothers  are  alive. 

The  right  of  a  widow  to  a  share  on  a  partition  between 
great-grandsons  is  not  expressly  recognized  by  the  Hindu  law.2  mother* 
The  right  would,  it  is  submitted,  be  admissible  upon  grounds 
similar  to  those  which  confer  a  right  upon  a  mother  and  grand- 
mother.3 

In  fixing  the  amount  of  her  share,  the  widow  must  be  Gift  by 
debited  with  the  value  of  any  gift  or  legacy  which  she  mayhusband* 
have  received  from  her  husband,4 

Apparently,  as  in  the  case  of  allotting  maintenance,  her  separate 
property  must  be  taken  into  account,5  but  the  fact  that  she  has  inherited 
a  share  from  one  of  her  sons  does  not  deprive  her  of  her  right  to  a  share 
on  partition.6 

In  the  absence  of  an  express  arrangement,  a  wife  or  widow 
has  only  a  restricted  interest  in  the  property  allotted  to  her 
On  such  partition,  whether  she  be  governed  by  the  Bengal7 

Neoghy  (1888),  15  Calc.  292,  at  p.  doubted  by  Wilson,  Works,  v.  25. 

306  ;  Sheo  Dyal  Tewaree  v.  Judoonath  3  See    Sircar's    "  Vyavastha   Dar- 

Tewaree  (1868),  9  W.  B.  C.  B.  61 ;  pana,"  2nd  ed.,  pp.  497,  498. 

"  Dayabhaga,"  chap.  iii.  s.  2,  para.  32  ;  4  Kwhari  Mokun  OJiose  v.  Moni- 

"  Daya-ICrama-Sangraha,"  chap.  vii.  mohun  Ghose  (1885),   12  Calc.   165; 

paras.  4,  6 ;   "  Dayatattwa,"  chap.  11.  Judoonath  Dey  Sircar  v.   Brojonath 

para.  19;  F.  Macnaghten,  39,  41,  52,  Dey  Sircar  (1874),  12  B.  L.  B.  385. 

64 ;   Sircar's  "  Vyavastha  Darpaua,"  "  Mitakshara,"  chap.  L  s.  2,  para.  9 ; 

2nd  ed.  pp.  493-498.     Contrd  Puddum  "  Vyavahara  Mayukh  a>"  chap.  iv.  s. 

Mookhee  Dossee  v.  Rayee  Monee  Dossee  4,  para.  18. 

(1869),  12  W.  B.  C.  B.  409 ;   S.  C.  5  Artie,   p.  86.    See    « Vyavahara 

on  review,  Rayee  Monee  Dossee   v.  Mayukha,"  chap.  iv.  s.  4,  para.  18. 

Puddum  Mookhee  Dossee  (1870),   13  6  Jugomohan    Haldar    v.    Saroda- 

W.  B.  C.  B.  66,  which  was  a  case  on  moyee  Dassee  (1877),  3  Calc.   149 ; 

the    same    footing    as    a    partition  Poorendra  Natli  Sen  v.   Hemangmi 

between  sons     See   Purna   Chandra  jDo*i(1908),  36  Calc.  75;  12  CC  W.  N. 

Chalcravarti  v.  Sarojim  Debt  (1904),  1002. 

31  Calc.  1065,  at  p  1076 ;  8  C.  W.  N.  7  Sorolah     Dossee     v.      Bhoobun 

763,  at  p.  771.  Mohun  Neoghy  (1888),  15  Calc.  292  ; 

1  Purna    Chandra    Chakravarti   v.  Hridoy  Kant  JBhattaeharjee  v.  Behari 

SarejM  Debi  (1904),  31  Calc.  1065  j  Lai  Mooberjee  (1906),  11  C.  W.  N. 

8  0-  W,  N.  763,    F.  Macnaghten,  52.  239  ;    Fripura  Sundari  Debt  v.  Dak- 

*  CJotbroofee's  "Digest,"  voL  i|i.  Mna  Mohun  Ray  (1906),  11  C.  W.  N. 
p.  27. 
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or  by  the  Mitakshara  school1    It  does  not  past*  to  her  slridhan 
heirs,2  and  she  cannot  dispose  of  it  by  will.8 

On.  her  death  it  goes  back,  it  is  submitted,  to  the  sons  and  grandsons 
from  whose  share  it  was  deducted.4  This  question  was  not  decided  in 
Deli  Mangal  Prasad  Singh  v.  Mahadeo  Prasad  Singh.*  It  depends  upon 
whether  the  property  is  given  to  the  woman  in  lieu  of  inheritance  or  in 
lieu  of  maintenance.*  It  is  submitted  that  it  is  given  to  her  in  lieu  of 
maintenance.*  It  was  suggested  in  Dinesh  Chandra  Roy  Choivdhury  v. 
Biraj  Kammfy  Dasee  (1911),  39  Calc.  87,  at  p.  100 ;  15  C.  W.  N.  945,  at 
p.  952,  that  the  right  arises  from  a  proprietary  right. 

onr? *htf salc  -Chough  a  right  to  maintenance  is  not  a  complete  charge 
upon  the  property,8  a  right  to  a  share  in  lieu  of  maintenance 
is  not  affected  by  a  sale  of  an  undivided  share,  whether  before  9 
or  during  the  pendency  of  a  partition  suit.10 

It  has  been  held  that  the  loss  of  a  right  of  maintenance 
would  involve  the  loss  of  the  right  to  a  share  on  partition." 

It  is,  it  is  submitted,  clear  that  when  the  share  had  been  allotted,  want 
of  chastity  would  notjfevest  the  right.13 

ofnnghtment  A  wife  or  widow  cannot,  until  there  has  been  a  partition 
or  separation,  enforce  her  right  to  a  share,1 3  even  if  by  arrange- 
ment a  share  of  the  profits  has  been  assigned  to  her  for  her 
maintenance,14  or  her  name  bo  recorded  as  a  eo-sharer,1^  and 

1  Deli   Mangal  Prasad  Singh   v.  88 ;  Amrito  Lai  Mitter  v,  Manick  Lai 
Mahadeo   Pfasad  Singh   (1912),   39  Jfuffifefc   (1900),   27   Calc.    551  •     4 
I.  A.  121 ;   34  AH  234 ;    16  C.  W.  0.  W.  N,  764.    See  Deendyal  1^1  y 
N.  409;    14  Bom.  L.   R.  220,  re-  Jugdecp  Namin  Singh  (1877),  4  I.  A! 
versing  JDebi  Mangal  Prasad  Singh  v,  247,  at  p.  256 ;  3  Calc.  198,  at  p.  209 
Mahadeo  Pra&ad  Singh  (1909),  32  AH.          "  Jogendra  Chunder  Qhose  v  Ful. 
253;    VkiMu  v.  JVaafcrf  (1901),  24  lumari  Dassi  (1899),  27  dale.  77* 
AIL  07;    Sri  Pal  £«»'  v.  Surajbali  R  0.  *w&  nomine  Jogendro  Chundw 
(1901),  24  All.  82.  (Jhose  v.    Ganendra  Nath  Sircar,   4 

2  Cases  atite,  p.  335,  note  7,  and  0.  W.  N.  254 ;  ante,  p.  93. 

above,  note  1.  n  Sellam  v.  Chinmmal  (1901),  24 

3  Hndoy    Kant    BJuittacfuirjee    v.      Mad.  441.    See  ante,  p.  82 

&hin    Lai    Xoolerjv    (1906),    11          "  See   Monimm  KoKto  v.   Kerry 
C  U    N.  89.  Kditany  (1880),  7  L  A.  115 ;  5  CaJc, 

*  *Ve  cases  ante,  p.  335,  note  7,  and      770  ;  6  C.  L.  R.  322. 

above,  note  1.  is  Sunder  Baku  v.   Momkur  Lml 

•P V  w12£  *i A;  t12« ;  34r A1L  234 ;  ***** (1881)' 10  a  L- R-  ^  * 

10 1.  W.  N  409  ;  14  Bom.  L.  R.  220.  p.  80 ,-     Beeby  v.  XMsh   Chandra 

Tlieir  Lordships  there  said  that  it  went  Acharya  (1914),  18  C.   W    N    631- 

back  "  to  the  estate  from  which   it  Strange^  "  Hindu  Law  "  "vol"  i   pp' 

was  taken/'  18S>   189.     Colebrooke^    "Digest,7' 

^  vol.  ni.  pp  27,  422-427. 

See  Beeby   v.  A'jMfeA  Chandra  1*  Bhoop   Singh    v.   Phool  Rower 

Achatya  (1014),  18  C.  W.  N.  631,  and  (Mmsumat}  (1867),  2  Agra,  368 

oteoMM  awte,  p.  333,  note  5.  »  Pema  v.  Jos  Kunwar  (1913),  35 

•  >  p.  g9.  All  527     ^^7^-  js:^ 

Y.  JDtmrn^  (1880),  3  All      Prasad  (1913),  J»«  548. 
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until  partition  »S!K»  has  no  alienable  interest.1  When  there  lias 
been  a  partition,  or  a  separation,  she  may  sue  for  her  share.2 
She  is  a  necessary  party  to  a  suit  hy  a  son  against  her  hus- 
band,3 or  to  a  suit  between  her  sons,  for  partition ;  but  the 
omission  to  reserve  a  share  for  the  mother  does  not  render  the 
partition  invalid.4  She  may  acquiesce  in  such  omission.5 

A  woman,  who  is  not  a  coparcener,  is  not  entitled  to  a  NO  other  right 
share  except  on  such  partition  as  is  above  mentioned.6  °"  par  l  l°u* 

Although  some  of  the  ancient  writers  gave  her  the  right  to  a  one-  sister, 
fourth  share,7  a  sister  is  not  entitled  to  a  share  on  a  partition,8    As  she 
is  entitled  to  her  maintenance  until  marriage,  and  to  her  marriage  expenses 
out  of  the  family  property,9  provision  therefor  should  be  made  at  the  time 
of  the  partition. 

ALLOTMENT  OF  SHARES. 

"  To  effect  a  partition  in  a  case  governed  by  the  Dayabhaga 
it  is  necessary  to  know  the  dates  of  birth  and  death  of  pre- 
deceased members.  But  in  a  Mitakshara  family  the  surviving 
members  remain  in  possession  of  the  whole  property,  as  if  the 
predeceased  members  never  existed."  10 

On  a  partition  shares  are  allotted  in  accordance  with  the  shares  on 

...       .  ,  partition. 

following  rules. 

There  is  nothing  in  law  to  prevent  an  arrangement  upon  a  different 
footing,11  so  far  as  the  interests  of  adult  coparceners  are  concerned,  but 
an  arrangement  between  the  parties  to  a  partition  that  the  shares  should 
be  inalienable,  and  should  revert  to  the  original  coparceners,  cannot  be 
upheld.12 

1  Judoonath  Tewaree  v.  Bishonath  chap.    iv.    paras.    32-34 ;     "  Vivada 

Tewaree  (1868),  9  W.  B.  C.  B.  61.  Chintamoni "   (Tagore's  translation), 

a  Ham  Joshi  v.  Laxmibai  (1864),  p.  248;    Colebrooke's  "Digest,"  vol. 

1  Bom.  H.  C.  189,  and  cases  ante,  ni.  pp.  93,  94. 
p.  333,  note  5.  8  See  Damoodur  Misser  v.  Sem- 

*  Laljeet  Singh  v.  fiajcoomar  Singh  butty  Misrain  (1882),  8  Calc.  537,  at 
(1873),  12  B.  L.  E.  373,  at  p.  383 ;  p.  541 ;   10  C.  L.  B.  401,  at  p.  404  ; 
20  W.  E.  C.  B.  336,  at  p.  340.  W.    Macnaghton's    "Hindu    Law," 

*  Qanesh  Dutt  Thakoor  (Chowdhry)  vol.  i.  p.  50. 

v.    Jewach    Thakoorain    (Mussumat)  9  Ante,  pp.  52,  53,  235,  271. 

(1903),  31 1.  A.  10,  at  p.  15 ;  31  Calc.  10  Bhattaeharya's  "  Hindu  Law," 

262,  at  p.  271 ;    8  C.  W.  N.  146,  at  2nd  ed.,  p.  322. 

p.  150 ;  6  Bom.  L  B.  1.  n  See    Ham    Nirunjun  Singh  v. 

5  Ibid.  Prayag  Singh  (1881),  8  Calc.  138;  10 

6  Sheo  Dyal  Tewaree,  v.  Judoonath  C.  L.  B.  66 ;  JKanti  Chandra  Mukerj* 
Tewaree  (1868),  9  W.  B.  C.  B.  61.  v.  Ali-i-NM  (1911),  33  All.  414. 

7  "Manu,"  chap.   ix.   para.   118;  12  K.  Venfatirammanna  v.  K.  Bram* 
.*'  3ffitakshara,"  chap.  i.  s.  7,  paras.  manna  Sa^ruLu  (1869),  4  Mad.  H.  C. 
5-10  j  ',  **  Dayabixag%"  chap,  iii,  a  2,  345.    As   to   an   agreement   not  to 
paras.  38,  39 ;   u  Smriti  Chandrika,"  partition,  see  ante,  p.  325. 
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Between 
father  and 
sons. 


Unequal 
division  by 
father. 


Father 
represents 
his  sons. 


Under  the  Mitakshara  school  of  law,  in  a  partition  between 
a  father  and  his  sons,  each  of  the  sons  takes  a  share  equal  to 
that  of  the  father.* 

Although  under  the  Mitakshara  a  father  is  entitled  to  dis- 
pose of  his  self-acquired  property,2  and  under  the  Bengal 
school  he  is  entitled  to  dispose  of  all  his  propertjr,  whether 
ancestral  or  self-acquired,  it  does  not  seem  settled  upon  the 
authorities  whether  in  the  former  case  he  can  divide  his  self- 
acquired  property,  or  in  the  latter  case  any  of  his  property,  in 
unequal  shares  between  his  sons.3 

Some  of  the  text  writers  4  prohibited  such  inequality  of  division,  except 
under  special  circumstances, 

Mr.  Mayne  5  summed  up  the  authorities  in  the  following  words  :  "  The 
result  would  be  that  a  father  under  Mitakshara  law,  in  dealing  with  his 
self-acquired  property,  or  any  other  property  in  which  his  sons  take  no 
interest  by  birth,  and  a  father  under  Bengal  law,  in  dealing  with  any 
property,  may  distribute  it  as  he  likes.  If  he  conforms  to  the  rules  of 
partition,  the  transaction  will  be  valid  by  mutual  agreement,  without 
actual  apportionment  followed  by  possession ;  but  if  he  does  not  conform 
to  those  rules,  then  he  must  deliver  the  share  to  each  of  the  sharers,  so  as 
to  make  a  valid  gift  to  each." 

As  to  the  Bengal  school,  Dr.  Jogendra  Nath  Bhattacharya,6  said: 
"  As  the  father  can  undoubtedly  make  a  gift  of  ancestral  property,  even 
in  favour  of  a  stranger,  there  can  be  no  doubt  that  the  father  can  make 
an  unequal  partition  of  such  property  among  his  sons,  though  by  doing  so 
against  the  rules  of  the  Shastras  he  incurs  sin  ;  "  and  R.  C.  Mitra  7  says  : 
"  It  has  been  held  that  the  injunctions  against  an  unequal  distribution 
by  the  father  are  mere  moral  precepts  which  no  Court  of  law  would  enforce. 
A  father  bent  upon  making  an  unequal  distribution  may  do  so  in  more 
ways  than  one." 

As  a  general  rule  at  a  partition,  each  member  of  the  family 
is  presumed  to  represent  not  only  himself  but  also  his  sons, 
and  the  sons  take  their  share  through  their  father,  as  being 
included  in  the  share  allotted  them.8 


1  "Mitakshara,"    chap.    i.    s     5, 
para,  5.    Ante,  p.  226. 

2  Ante,  pp.  248,  240, 
8  See  ante,  p.  224. 

4  Colebrookc^s  "  Digest,"'  vol.  ii. 
pp.  540,  541 ;  "  Vyavahara  Nirnaya," 
BurnelFs  translation,  p.  8;  "Daya- 
bhaga,"  chap.  ii.  paras.  15-20,  60, 
8G ;  Strange's  "  Hindu  Law,"  vol  i. 
p.  194 ;  Macnaghten's  "  Hindu  Law," 
vol.  ii.  p.  147.  "The  Daya-bhaga" 
makes  a  distinction  between  ancestral 
and  self-acquired  property,  so  does 


the  "  Daya-Krama  Sangraha  "  (chap. 
VL  paras.  8-16).  The  "  Mitakshara  " 
seems  to  allow  an  unequal  partition, 
chap.  i.  s.  2,  paras.  6,  13,  14.  See 
also  "Snmti  Chandrika,"  chap.  u. 
s  i.,  paras.  17  to  24. 
fi  8th  ed.,  p.  685. 

6  "  Hindu  Law,"  2nd  ed.,  p.  361. 

7  "Law    of   Joint    Property    and 
Partition,"  p.  320. 

8  Umed   v.    Khdbabai   (1909),   11 
Bom.  L.  E.  396. 
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It  is  open  to  the  sou  to  contest  the  partition  on  ground  of  fraud,  or 
that  the  share  allotted  did  not  properly  represent  the  share  to  which  the 
father's  heir  was  entitled.1 

According  to  all  the  schools,  on  a  partition  brothers  take  Between 

&rt  n  o  1  c  J*>  o  ivuG  2  Qrotncrs,,  Or 

equcu  fondles.  their  ^^  ct, 

Under  the  Mitakshara  school,  the  share  of  a  brother  who  has  Shares  of 

died  is  represented  by  his  sons,  grandsons,  and  great-grandsons.3  brothers. 
Under  the  Bengal  school,  the  share  of  a  brother,  who  is 

dead,  is  taken  by  his  heir,4  devisee,  or  assignee. 

As  between  different  branches  of  a  family,  division  must  Different 

be  per  stirpes,  i.e.  according  to  the  stocks,5  and  as  between  branches* 

the  sons  of  the  same  father,  it  must  be  per  capita®  i.e.  according 

to  the  number  of  sons. 

This  rule  "  is  designed  to  ensure  equality  of  partition  in  cases  of  vested 
interests  held  in  coparcenary,  and  to  carry  out  in  those  cases  the  principles 
that  those  who  have  capacity  to  confer  equal  spintual  benefits  on  the 
common  ancestor  ought  to  take  equal  shares."  7 

Illustration.    (Mitaksliam  School) 
A  (dead) 


B  (dead) 
D 


C(dead) 
1 

1                     1 

"B*                         T? 

G 

G2 


G4 


1  Umed    v.  Khahdbai    (1909),   11 
Bom.  L.  B.  396. 

2  Lakshman  Dada  Naik  v.   Ram* 
chandra  Dada  Naik  (1876),  1  Bom. 
561;  BhyroochundRaiv.Russoomunee 
(1799),   1    Ben.   Sel.    Eep.   28    (new 
edition,  36) ;  Neelkaunt  Rai  v.  Munee 
Ohowdraen    (1802),    ibid.    58     (new 
edition,  77) ;   Taliwur  Singh  v.  PM- 
wan  Singh  (1824),  3  Ben.  Sel.  Rep. 
301    (new    edition,    402);     "Mitak- 
shara,"  chap.  i.  s.  2,  para.  6 ;  chap.  i. 
s.    3,   paras.    1-7;     *sSmriti   Chan- 
drika,"  chap.  ii.  s.  2,  para.  2 ;   s.  3, 
paras.    16-24;    "Vyavahara   Mayu- 
kha,"  chap.  iv.  s.  4,  paras.  8-11,  17 ; 
**  jDayabhaga,"  chap,  iit  s.  2,  para. 
27 ;  "  Daya-Krama  Sangraha,"  chap, 
vii.    para.     13 ;      "  Viramitrodaya," 
chap.  iL  part  i  ss.  11,  14.    As  to  a 
usage    to    the    contrary,    see 


Buksh  v.  Futteh  Sing  (1818),  2  Ben. 
Sel.  B.  265  (new  edition,  340) ;  Wm, 
Macnaghten's  "  Hindu  Law,"  vol.  ii. 
p.  16. 

8  Bhimul  Do$s  v.  Ohoonee  Loll 
(1877),  2  Gale.  379;  Duljeet  Sing  v. 
Sheomunook  Sing  (1802),  L  Ben.  Bel. 
R.  59  (2nd  ed.,  79). 

4  Ante,  pp.  223, 224. 

6  "  Mitakshara,"  chap.  i.  s.  5, 
para.  2  ;  Rajnarain  Singh  v,  Heeralal 
(1878),  5  Calc.  142. 

6  "Mitakshara,"    chap.    i.    s.    3, 
paras.    1-7.    See    2>ebi   Parthad   v. 
Thakur  Dial  (1875),  1  All.  105,  over- 
ruling   Madho  Singh   v.    Bindesaery 
Hoy  (18G8),  3  Agra  H.  C.  101- 

7  Monfanotha  Shandbhoga  v.  Nara* 
yam  S'hanaUiaga  (1882),  5  Mad.  362, 
at  p.  304. 
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The  family  having  descended  from  two  brothers,  one  half -share  must 
be  allotted  to  each  branch-  As  to  B's  branch,  D  and  his  sons,  DI,  D2, 
and  B3,  are  each  entitled  to  J  of  J,  i.e.  J.  As  to  C's  branch,  each  of  the 
sub-branches  composed  of  (7s  sons,  E,  F,  and  G,  with  their  sons  respec* 
lively,  will  be  entitled  to  £  of  J,  i.e.  I  so  E  and  Bj  will  each  get  J  of  *, 
i.e.  A,  F,  F*  and  F2  wiU  each  get  £  of  Jf  i.e.  &  G,  G*  G2,  G3,  and  G4  will 
each  get  I  of  J,  i.e.  ^.  This  illustration  will  apply  to  the  Bengal  school 
except  that  under  that  school  the  sons  do  not  take  during  the  lifetime  of 
their  fathers. 

Partial  This  rule  is  laid  down  with  reference  to  cases  in  which  all  the  coparceners 

partition*  Desire  partition  at  the  same  time,  ^^7here  there  is  a  partition  by  some 
only  of  the  coparceners,  and  subsequently  there  is  a  partition  between 
the  coparceners  who  had  remained  united  after  the  first  partition,  it  has 
been  held 1  that  the  allotment  of  shares  of  the  second  partition  must  hare 
regard  to  the  state  of  the  family  before  the  first  partition,  with  such  variations 
as  may  have  arisen  in  consequence  of  the  death  of  coparceners  or  the  birth 
of  new  coparceners ;  but  according  to  a  different,  and,  it  is  submitted,  better 
view  2  the  state  of  the  family  at  the  time  of  the  second  partition  can  alone 
be  considered. 

As  to  the  Jhala  Girasias  of  Limri  in  Kattiawar,  see  PritUsingji  v, 
Umedsingji  (1904),  G  Bom.  L.  R.  98. 

As  to  the  Chudasama  Girasias  of  Kharad  in  the  Dhanduka  Taluka,  see 
MalMai  v.  Sursangji  (1905),  7  Bom.  L.  R.  821. 

Sons  by  Except  where  there  is  a  family  usage  to  the  contrary,  sons 

by  different  mothers  take  equally.3 

When  daughters'  sons,4  or  gotraja  sapindas5  other  than 
descendants,  succeed  as  heirs,  they  take  on  partition  per 
capita, 

As  to  the  rights  of  purchasers,  or  mortgagees  of  shares,  see  ante,  p.  331. 

There  is  nothing  to  prevent  adult  coparceners  making  any 
arrangement  as  to  the  division,  or  as  to  the  devolution  of  the 
shares,6  provided  that  they  do  not  thereby  alter  the  inheritance,7 
or  offend  against  the  rule  as  to  perpetuity.8 

1  See  Manjanatlta  Shanabhaga  v.      8ein  (1821),  3  Ben,  Sel.  R.  100  (2nd 
Narayana  SJianabhaga  (1882),  5  Mad.      ed ,  133). 

362.  5  Nagesh    v.    Qururao    (1892),    17 

2  Pranjivandas  v.  IMaram  (1915),      Bom.  303,  at  p.  305. 

39  Bom.  734 ;  17  Bom,  L.  R.  712,  6  See  Kanti  Chandra  Mukerji  v. 

3  See  Subramanya  Pandya  ChoMea  Ah-i-Nabi  (1911),  33  All.  414 ;   Ram 
Talavar  v.  Siva  Sulmmanya  Pillai  NirunjunfiingJtv,  Prayag  Singh  (1881), 
(1894),    17   Mad.    31G,    at   p.    327  ;  8  Gale.  138;  10  C.  L.  R.  G6  ;  Huthwa- 
$umrun    Singh    v.    Khadum    Singh  man  Chattiar  v  Ponnusamy  Udnyaf 
(1814),  2  Ben.  Sel.  R.  110  (2nd  ed.,  (1915),  29  Mad.  L.  J.  214. 

147),  Cotebrooke's  "  Digest,"  vol.  li.           »  Post,  p.  502. 
p.  576.  8  Post,  p.  525. 

*  R<m$Mm  S&in  v.  Kishen  Kanfh 
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SUBJECT  OF  PARTITION. 
Tho  coparcenary  property,1  movable  or  immovabli1,  fe  alone  Subj^taf 

•*"  ./   x      j.        v  pt-irtition* 

the  subject  of  partition, 

Property  which  has  boon  proved  to  have,  by  anciout  and  impartible 

«     v    •  i      i  3  property. 

invariable  custom,2  always  descended  to  one  individual,  and 
to  have  been  enjoyed  by  him  alone,  and  not  to  have  been 
divided,3  is  not  coparcenary  property,4  and  is  therefore  not 
partible. 

As  to  proof  of  such  impart  ability,  bee  poaf,  p.  51  3, 

A  coparcener  is  entitled  to  insist  that  all  the  family  property, 
which  is  capable  of  partition,  shall  be  divided. 

Leasehold  property,  including  property  held  on  a  lease  from  Leaseholds 
Government,  can  be  partitioned.3 

Land  in  the  possession  of  tenants  can  be  partitioned,*  J^f 
either  by  raetos  and  bounds,  or  by  a  division  of  the  rent.  tenant.. 

A  coparcener  *  or  purchaser  8  is  entitled  to  insist  that** 
the  family  dwelling-house  be  partitioned;    but  a  purchaser  bow. 
may  be  required  to  sell  his  share  therein  to  a  coparcener.9 

He  has  a  similar  right  with  regard  to  a  compound  hitherto  held  in 
common,  and  such  right  is  not  affected  by  the  fact  that  there  is  a  public 
right  of  way  over  such  compound.10 

"  The  principle  ...  of  partition  is  that  if  a  property  can 
bo  partitioned  without  destroying  the  intrinsic  value,  of  the 


e,  pp.  238-247.  Fhram  (1891),  16  Bom.  528     As 

*  See  ante  PP  27-29.     Koenutrain  to  the  case  where  an  occupancy  holding 

Soy  (Raja)  v.Dtoririhvr  toy,  Ben.  is  an  item  of  coparcenary  Property, 

&  B.  A.  1858,  p.  1132.  see  Dwarka  v.  Sheo  Dulttre  (1914),  36 

'  *  Durricto  Sing  (Thakur)  v.  Davi  All.  461. 

W$Sr)  U873,  1  1.  A!  1  ;  13  B.          «  See   UfP*  *#*»  <****  - 

L  B   165;   Bamalatxhmi  Ammai  v.  Vppato  Samamja  Charlv.  0902),  26 

fltaMMMlta     Perusal     Seihurayer  J£ad.  78.    As  ta  .partition  teMj  . 

(1872),  I.  A.  Sup.  VoL  1  ;  12  B.  L.  B.  coparcener  and  the  yarada^  oE  another 

396  ;  1*  M.  I.  Z  570  ;  17  W.  B.  a  B.  coparoeuer,  "•*»  ^* 

553-     Adrisfavea,   v.    durushidappa  CoUtngrtdge  (1907),  11  0. 
Mfflin    7  I    A    162  •    4  Bom.  494;         '  Mofcr  tfooi***  v. 

'       l 


**ta.««r..  ,.     - 

261  •  28  Mad.  508  ;  10  C.  W.  N.  95.         •  Act  IV.  of  1893  (Partition),  a.  4, 
S.  a  in  Covfft  below  (1901),  24  Mad.     yorf,  P-  357. 
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Property  in 
its  nature 
indivisible. 


Places  of 
worship,  etc; 


whole  property,  or  of  the  shares,  such  partition  ought  to  be 
made.  If,  on  the  contrary,  no  partition  can  be  made  without 
destroying  the  intrinsic  value,  then  a  money  compensation 
should  be  given  instead  of  the  share  which  would  fall  to  *  a 
coparcener '  by  partition."  1 

Where  property  is  in  its  nature  indivisible,  as,  for  instance, 
in  the  case  of  animals,  furniture,  etc.,  it  can  be  allotted  to 
individual  coparceners,  corresponding  or  equivalent  parcels  of 
the  property  being  allotted  to  other  coparceners,  or  the  value 
being  made  up  in  money. 

Where  it  is  impossible  or  inequitable  to  allot  a  specific 
item  to  an  individual,  as  where  it  consists  of  a  right  of  way, 
a  passage,  a  well,  a  bridge,  it  may  be  necessary  that  the  item 
of  property  should  continue  to  be  jointly  enjoyed  by  the  several 
coparceners,2 

There  is  a  presumption  that  a  passage  remained  undivided  at  the  time  of 
the  partition.3 

In  some  cases  it  may  be  necessary  to  sell  the  property  and 
adjust  the  proceeds  in  the  distribution.4 

Places  of  worship  and  sacrifice,5  and  property  dedicated 
^o  &n  ^oj  oy  ^  other  pious  uses,  cannot  be  physically 
partitioned.6 

Where  merely  a  charge  is  created  for  religious  purposes,  the 
property  can  be  alienated  or  partitioned  subject  to  the  charge.7 

Apart  from  a  dedication,  the  use  to  which  property  has 
been  put,  as,  for  instance,  when  it  has  been  used  as  a  poojali 
dalan,  does  not  render  it  impartible,  but  the  Court  may,  if 
the  circumstances  make  it  equitable,  permit  that  portion  to  be 


1  AshanuUah  v.  Kali  Kirikwr  Kur 
(1884),  10  Calc.  675.    This  was  a  suit 
by  a   purchaser,   but  the   principle 
applies  to  any  case.    See  Strange 's 
"  Hindu  Law,"  vol  ii.  p.  329. 

2  See  *  Govind  Annajt  Bodhani  v. 
Trimbak   Gomnd  Dhaneshwar  (1910), 
36  Bom,  275 ;  12  Bom.  L.  R.  303. 

*  NachubJiai  Dhirajram    v.  Hans- 
gavri  (Bai}  (1912),  36  Bom.  379 ;    14 
Bom.  L.  R.  418. 

*  See  A«t  IV,  of  1893  (Partition), 
9.  2,  post,  pp.  $56,  357. 

5  Awnd    Mvy<®    Chowdhrain,    7, 


Boykantnath  Roy   (1867),   8   W.    R. 
C.  R.  193. 

6  "  Gautama  Institutes,"  xxviii.  46 ; 
"  Sacred  Books  of  the  East,"  vol.  ii.  p. 
306;    "  Dayabhaga,"  chap.  vi.  s.  2, 
para.    26     Rajender   Dutt   v.  Sham 
CJwnd  Mitt&r   (1880),    6   Calc.    106. 
See    Bhattacharya's    "Law    of    the 
Joint  Hindu  Family,"  pp.  450,  451. 

7  Sonatun  Bysaek  v.  Juggutsoondree 
Dossee  (Sreenwtty)  (1859),  8  M.  I.  A, 
&6 ;    Ram  Coomar  Paul  v.  Jogender 
Nath  Paul  (1878),   4   Calc.    56;    2 
C.  L.  R.  310.     Post,  p.  549. 
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allotted  to  a  single  sharer,  and  require  him  to  pay  owelty  of 
partition  (a  sum  of  money  as  compensation),  or  to  account  for 
its  value  in  the  partition.1 

As  to  partition  of  the  worship  or  of  the  management,  see  post, 
p.  575, 

How  SEPARATION  AND  PARTITION  CAN  BE  EFFECTED. 

Under  the  Mitakshara  school  of  law,  a  father  can  effect 
a  partition  between  his  sons  with  or  without  their  consent.2 

Apart  from  the  special  powers  given  to  a  father  by  the  separation 
Mitakshara  law,  the  union  of  the  coparceners  in  a  joint  family  howeffected* 
can  be  dissolved  by  any  arrangement,  express  or  implied,  by 
which  the  coparceners  alter,  or  intend  to  alter,  their  title  as 
coparceners  into  a  title  either  as  tenants  in  common  or  as  owners 
•  of  separate  shares,  or  by  any  change  in   the  status  of  the 
coparceners,  which  is  inconsistent  with  their  being  members 
of  a  joint  family,3  or  by  a  decree  of  a  competent  Court,4  or  by 
the  Eevenue  authorities.5 

All  the  coparceners  should  be  parties  to  a  separation  or  Parties, 
partition  by  arrangement,6  the  guardian  of  minor  coparceners 
acting  on  their  behalf.7 

By  arrangement,  the  separation  or  partition  may  be  partial  Partial 

•  •  n.i  partition. 

as  regards  the  persons  separating,  some  of  the  coparceners 
electing  to  remain  joint,  their  status  inter  se  being  unaffected  by 
the  separation,8 

1  See  Rajcoomaree  Dossee  v.  Gopal  simliulu,  Maistn  (1901),  25  Mad.  149, 
Chunder  Bose  (1878),  3  Gale.  514.  at    pp.    156,    157  ;     Kandasami  v. 

2  Jtandasami  v.  Doraisami  Ayyar  Doraisami  Ayyar  (1880),  2  Mad.  317, 
(1880),    2     Mad.     317;      Murugaya  at  p.    324;    Eadha   Churn  Doss  v. 
Mamyakaran  v.  Palaniyavdi  Maniya-  Kmpa  Sindhu  Doss  (1879),  5  Calc. 
karan  (1916),    31   Mad.   L.   J,    147.  474 ;    4  C.  L.  R.  428 ;    Oavrishankar 
*'  Mita&shara,"  chap.  i.  s.  2,  para.  2.  Parabhumm    v.    Atmaram    JRajaram 

3  A  mere  change  in  the  mode  of  (1893),  18  Bom.  611 ;   Anandtbai  v. 
holding  the  property  is  not  conclusive,  Hari  Suba  Pai  (1911),  35  Bom.  293  ; 
post,  pp.  349,  350.  13  Bom.  L.  R.  287 ;  Jogendra  NathMai 

*  Post,  pp  350-353.  v.  Baladeo  Das  (1907),  35  Gale.  961 ; 
5  Post,  pp.  358,  359.  12  0.  W.  N.  127 ;  Vpmdranarain  Myti 

,   6  As  to  the  parties  to  a  suit,  see  v.  Qopee  Naih  B&ra  (1883),  9  Calc. 

post,  p.  352.  817 ;    12  0.  R.  356.    Their  relation 

7  See  ante,  p.  329.  to  those  who  have  separated  is  as 

*  gee    Rewun    Persad    v.    Radha  divided   members  of  a  family,  see 
B&£y  (Mussumat)  (1846),  4  M.  L  A.  Maryanatha  Shanabhaga  v.  Narayana 
137,  at  p.  168 ;  7  W.  R.  P.  C.  35,  at  Shandbfaga  (1882),  5  Mad.  362 ;  Kedar 
p.  37 ;  Swdwtwmm  Mmtiri  v.  Nora-  Nath    (Maharaj)    v,    Matctn    Singh 
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Coparceners  may  also  by  agreement  arrange  that  a  portion 
only  of  the  property  should  be  divided,  the  remainder  remaining 
joint.1  They  can  afterwards  partition  the  remainder  of  the 
property.2 

The  fact  that  there  had  been  a  partition  of  any  kind  would 
ordinarily  raise  a  presumption  that  the  coparceners  had 
separated  in  estate  and  interest,3  but  such  presumption  is 
liable  to  be  rebutted.4 

For  an  arrangement  providing  for  a  future  repartition,  see  Duri  Bhaga- 
mnt'ithi  v.  Tadepatri  Veeravadhanulu  (1909),  33  Mad.  246. 

"  Though  there  can  be  no  compulsory  partial  partition  either  in  respect 
of  the  joint  property  belonging  to  the  family,  or  in  respect  of  the  persons 
constituting  the  undivided  family,5  yet  by  mutual  agreement  of  parties 
the  partition  can  be  partial  either  in  respect  of  the  property  or  of  the 
persons  constituting  the  family.  And  according  to  usage  and  custom 
the  remaining  members  of  an  undivided  family  from  which  one  or  more 
alone  have  become  divided,  continue  as  an  undivided  family  in  its  normal 
state  and  not  as  members,  who  after  partition  have  been  reunited."  6 

Accident,  Where,  from  accident,  mistake,  or  fraud,  a  portion  of  the 

coparceneiy  property  is  not  included  in  a  partition,  such  portion 
must  be  divided  amongst  the  persons  who  took  under  the 
partition.7  In  other  cases  a  partition  is  final,  and  cannot  be 
contested  in  a  subsequent  suit.8 

Where,  after  the  partition,  it  appears  that  property  allotted 

(Thakur)  (1910),  37  I    A.  161 ;    22  *  Soo  Timmi  Reddy  v.  Achamma 

All.  415 ;  14  C.  W.  N.  985 ;  12  Bom.  (1865),  2  Mad.  H.  C.  320. 

L.  Bu  656.    As  to  the  presumption  5  Post,  p.  353. 

that  the  remainder  of  the  family  is  6  Hoolas  Koonwer  (Mussumat)  v. 

joint,  see  ante,  p.  222.  Man  Singh  (1868),  3  Agra,  37  ;  Sudar- 

1  Muthusami  Mudaliar  v.  Nattaku-  sanam  Maistn  v.  Narasimhulu  Maistri 
lantha  Mudaliar  (1894),  18  Mad.  418  ;  (1901),  25  Mad.  149,  at  p.  157.    See 
Hoolas  Koonwer  (Mussumat)  v,  Man  Peddayya  v.  fiamalingam  (1888),  11 
Singh  (1868),  3  Agra,  37 ;  JSudarsa-  Mad.  406. 

nam  Maistri  v  Narasimhulu  Maistn  7  See  Jogendra  Nath  Rai  v.  Baladeo 

(1901),    25   Mad     149,    at    p.    153  ;  Das  (1907),  35  Calc.  961 ;  12  0.  W.  N, 

Ajodhya  Pur  shad  v.  Mahadeo  Purshad  127 ;      Bhowani   Proshad   Shahu    v. 

(1909),  14  C.  W.  N.  221.  Juggernath  Shahu  (1909),  13  C.  W.  ST. 

2  Jogendra  Nath  Rai,  v.  Baladeo  Das  309  ;  Lachman  Singh  v.  Sanwal  Singh 
(1907),  95  Calc.  961 ,-    12  C    W.  N.  (1878),  1  All.  543 ;   Moro  Vishvanath 
127.    See  Skavwsoondery  Dass&e  v.  v.  Oanesh  Vithal  (1873),  10  Bom.  H.  0. 
Kartick  Churn  M^ttra  (1865),  Bourke  444,  at  pp.  451,  469  ;  "  Mitakshara," 
0.  0.  326.  chap.  i.  s.  9,  para.  1 ;  "  Bayabhaga," 

8  Vaidyanatha  Aiyar  v.  Aiyasami  chap.  xiii.  paras.  1-3 ;    "  Vyavahara 

Aiyar  (1908),  32  Mad.  191 ;   Eanga-  Mayukha,"  chap.  iy.  s.  6,  para.  3. 

mmi  tfaidu  v.  Sundarajubu  Naidu  8  See  Bha%aji  Thakur  v.  Jharula 

(1916),  31  Mad.  L,  J.  472  j  see  ante,  Doss  (1914),  (P.  C.)  18  C.  W.  N.  1029. 
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unnecessary. 


to  one  of  the  coparceners  did  not  belong  to  the  coparcenary,1 
or  that  a  valid  charge  existed  thereon,3  the  coparcener  to  \vhom 
such  property  was  allotted  can  insist  upon  the  partition  being 
reopened,  or,  at  any  rate,  can  claim  compensation  from  the 
other  parties  to  the  partition. 

A  partition  in  title,  i,e.  a  separation  in  estate,  can  be  effected,  Partition  by 
although  there  bo  no  partition  by  metes  and  bounds.3  bounds 

A  separation  in  estate  has  no  application  to  impartible  property,  as 
there  is  nothing  upon  which  such  separation  can  operate.4 

The  effect  of  this  separation  is  to  exclude  rights  of  survivor- 
ship according  to  Mitakshara  law,  and  to  make  the  parties 
tenants  in  common  as  to  the  property.5 

There  may  be  a  separation  of  the  members  of  the  family  and 
at  the  same  time  an  arrangement  for  the  sake  of  convenience 
that  the  property,  or  a  portion  of  it,6  should  remain  joint,  but  be 
held  in  defined  shares.  In  that  case  the  rights  of  the  separating 
coparceners  inter  se  are  those  of  ordinary  tenants  in  common, 
and  are  free  from  the  incidents  applicable  to  a  joint  family.7 


1  Maruti  v,  Rama  (1895),  21  Bom. 
333 

*Lakshman   v.    Gopal   (1898),   23 
Bom.  385. 

3  Parbati  (Musammat)  v.  Naumlial 
Singh  (Chaudhri)  (1909),  36 1  A.  71 ;  31 
All.  412 ;  13  C.  W.  N.  983 ;  11  Bom.  L.  R. 
878 ;  Raghubir  Singh  v.  Moti  Eunwar 
(1912),  35  All.  41 ;  17  0.  W.  N.  453  ; 
15  Bom.  L.  R.  426  ;  Balkishen  Das  v. 
Ramnaram  Sahu  (1903),  30  L  A.  139, 
at  p.  148 ;  30  Oalc.  738,  at  p.  751 ; 
7  C,  W.  N.  578,  at  p.  589 ;  5  Bom. 
L.  R.  461 ;  Appovier  v.  Rama  Subba 
Aiyyan  (1866),  11  M.  L  A.  75 ;  8 
W.  R.  P.  C.  1 ;  Radhika  Patta  Maha 
Devi  Garu  (Sri  Gajapathi)v.  Nilamani 
Patta  Maha  Devi  Garu  (Sri  Gajapathi) 
(1870),  13  M.  I.  A.  497;  6  B.  L.  R. 
202;  14  W.  R.  P.  C.  33;  Doorga 
Pershad  (Baboo)  v.  Kundun  Koowar 
(Mussumat)  (1873),  1  I.  A.  55;  13 

B.  L.  R.  235 ;  21  W.  R.  C.  R  214 ; 
Jusoda  Koonwur  (Mussamut}  v.  Gourie 
Byjonath  Sohae  Singh  (1866),  6  W.  R. 

C.  R.   139;    Sreepershad    (Lalla)    v. 
Akoonjoo  Koonwar  (Mussamut)  (1867), 
7  W.  R.  C.  R.  488 ;  Mohabeer  Pershad 
(IMa)  v.  Kundun  Koowar  (Mussamut) 
(1867),  8  W.  R.  C.  R.  116 ;  Badanith 


Tewary  v.  Jagurnath  Doss  (1869),  1 
N.  W,  P.  75 ;  Jeoneee  (Mussumat)  v. 
Dhurum  Kooer  (1871),  3  N.  W.  P  108 ; 
Sobha  Kooer ee  (Mussamut)  v.  Hurdey 
Narain  Mohajun  (1876),  25  W.  R. 
C.  R.  97. 

4  Ante,  p.  264. 

5  Of.  ante,  p.  219. 

6  Patni  Mai  (Rajah)  v.   Manohar 
Lai  (Ray)  (1834),  5  Bom.  Sol  R.  349 
(2nd  cd.,  410). 

7  Appovier  v.  Rama  SMa  Aiyyan 
(1866),  11  M.  I.  A.  75;  8  W.  R  P  C. 
1 ;      Narayan    Ayyar    v.    LaJcshmi 
Ammal  (1867),  3  Mad.  H.  C.  289; 
Venhata    Oopalla    Narasimha    Row 
Bahadoor  (Rajah  Suraneni)  v.  Laic- 
shma  Venkama  Row  (Rajah  Suraneni) 
(1869),  13  M.  I  A.  113  ;  3  B.  L  R.  P. 
C.  41 ;  12  W.  R.  P.  0.  40 ;  S.  C.  in 
Court  below,  (1866),  3  Mad.  H.  C.  40. 
See  Rewun  Persad  v.  Rarfha  Beeby 
(Mussumat)  (1846),  4  M.  I.  A.  137, 
at  p.  168  ;  7  W.  R.  P.  C.  35,  at  p.  37  ; 
Ramabhadra   (Rajah    Setrucherla)   v. 
Virabhadra    Suryanarayana     (Rajah 
Setrucherla)  (1899),  26  I.  A.  167 ;  22 
Mad.  470  ;  3  0.  W.  N.  533  ;  1  Bom. 
L.  R.  388 ;  Muhesh  Doobey  v.  Kithun 
Daobey  (1869),  1  N.  W.  P.  42, 
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Thetfe  would,  in  the  absence  of  a  valid  agreement,1  be  a 
right  to  enforce  a  partition  of  such  property  by  metes  and 
bounds  subsequently.2 

Any  instrument  whoroby  co-owners  of  any  property  divide 
any  property  in  severalty  is  an  instrument  of  partition.3 

A  separation  or  a  partition  can  be  effected  without  an 
instrument  in  writing.4 

Question  is  "  The  true  test  of  partition  of  property,  according  to  Hindu 

i?ntentfionj       law,  is  the  intention  of  the  family  to  become  separate  owners."  5 
The  question  is  one  of  intention  merely,  viz.  whether  the 
intention  of  the  parties,  to  be  inferred  from  the  instruments 
which  they  have  executed  and  the  acts  they  have  clone,  was 
to  effect  a  division  such  as  to  alter  the  status  of  the  family.6 
Agreement  to       An  agreement  between  the  coparceners  to  hold  and  enjoy 
separate.        ^  pr0per^y  fa  geveralty  operates  as  a  separation  in  estate, 
although  there  may  have  been  no  actual  partition  by  metes 
and  bounds,7  and  although  the  separate  possession  and  enjoy- 
ment be  postponed  until  the  agreement  be  fully  carried  into 
effect^ 

"  When  the  members  of  an  undivided  family  agree  among  themselves 

1  As  to  an  agreement  not  to  parti-      Narain  Sahu  (1903),  30  I.   A.   139, 
tion,  see  ante,  p.  325.  at  p.  147 ;   30  Gale   738,  at  p.  750  ; 

2  Lade  v,  SaAasUw  (1904),  6  Bom.      7  C.  W.  N.  578,  at  p.  588. 

L.  B.  35.    Soo  Suobaraya  Tawker  v.  7  Apyovier  v.  Rama  Subba  Aiyan 

Rajaram  Tawfar  (1901),  25  Mad  585.  (1866),   11  M.  I.  A.   75,  at  p.   90  ; 

3  In  re  Govind  Pandurang  Kamat  8  W.  R.  P,  C.  1 ;    Balkishen  Das  v. 
(1910),  35  Bom,  75 ;   12  Bom.  L.  R.  Ramnarain  Sahu   (1903),   30   I.   A. 
936.  136 ;  30  Gale.  738 ;  7  G.  W.  N.  578 ; 

4  Reutun  Persad  v.   Radha  Beeby  5  Bom.  L.  R.  461 ;  RagJmbir  Singh  v. 
(Musmmat)  (1846),  4  M.  I.  A.  137,  Moti   Eunwar   (1912),   35   All.    41; 
at  p.  108 ;  7  W.  R.  P.  C.  35,  at  p.  37 ;  17  C.  W.  N.  453  ,•  15  Bom.  L.  R.  426 ; 
Budha  Mai  v.  Bhagwan  Das  (1890),  Bnjraj  Singh  v.Sheodan  Singh  (1913), 
18    Gale.    302 ;     Latchumammal    v.  40  I.  A.  161 ;  35  All.  337;  17  C.  W.  N. 
Gangammal  (1910),  34  Mad   72.    By  949 ;    15  Bom.  L.  R.  652 ;    Venkata 
Act  II.  of  1884,  effect  was  given  to  Oopalla    Narasimha    Roy    BaJmLoor 
unregistered    partition   deeds    which  (Raja   Suranem)   v.  LaksJtama  Few- 
had   been  executed  in   the   Madras  fcama  Row   (Raja  Suranem}   (1869), 
Presidency.  13  M  I.  A.  113  ;  3  B.  L.  R.  P.  C.  41 ; 

5  Rant  Persliad  Singh  v.  Lakhpati  12  W.  R.  P.  C.  40 ;  Doorga  Pershad 
Koer  (1902),  30  I.  A.  1,  at  p.  10 ;  30  (Baboo)  v.  Kundun Kowar  (Mussumat), 
Gala  23,  at  p.  253  ;  7  C.  W.  N.  162,  1  L  A.  55 ;  13  B,  L,  R.  235 ;  21  W.  R. 
at  p  168 ;  5  Bom.  L.  R.  103.  C.  R.  214 ;  Madho  Parshad  v,  Mefvrban 

6  Qoorga     Pershad     (Baboo)      v.  Singh  (1890),  17  L  A.  194;   18  Gale. 
Kwndwn,  Koonwar  ( Mussumat)  ( \ 873),  1 57. 

1  L  A.  55*  at  p,  68 ;  13  B.  L.  R.  8  Tej  Protap  Singh  v.  Cham,pa 
235,  at  p.  £391?  ,21  W.  R.  0.  R.  214,  Kalee  Koer  (1885),  12  Gale.  96,  at 
at  p.  215  j  ,,  AAwfon  Das  v.  Ram  p.  103. 
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with  regard  to  particular  property,  that  it  shall  thenceforth  be  the  subject 
of  ownership,  in  certain  defined  shares,1  then  the  character  of  undivided 
property  and  joint  enjoyment  is  taken  from  the  subject-matter  so  agreed 
to  be  dealt  with  ;  and  in  the  estate  each  member  has  thenceforth  a  definite 
and  certain  share,  which  he  may  claim  the  right  to  receive  and  to  enjoy 
in  severalty,  although  the  property  itself  has  not  been  actually  severed 
and  divided."  * 

An  arrangement  by  which  property  was  allotted  to  a  younger  brother 
for  his  maintenance  does  not  alter  the  course  of  descent  of  the  property,3 

The  legal  construction  of  the  agreement  cannot  be  con- 
trolled or  altered  by  the  subsequent  conduct  of  the  parties,4 
except  where  there  has  been  in  law  a  valid  reunion.5 

It  has  been  held  that  where  there  is  no  indication  of  an  intention  to  Mere  agree- 
presently  appropriate  and  enjoy  in  a  manner  inconsistent  with  the  ordinary  ^e.nl to 
state  of  enjoyment  of  an  undivided  family,  an  agreement  to  divide  without 
more  is  of  itself  insufficient  to  effect  a  separation,6 

A  separation  between  members  of  a  joint  Hindu  family  fol- 
lowed by  a  partition  between  them  of  the  ancestral  property, 
which  would  not  put  an  end  to  their  coparcenary  rights,  is 
unknown  to  the  law.7 

The  fact  that  in  documents  executed  by  the  coparceners,  Definition  in 
such  as  petitions  to  the  Eevenue  or  other  authorities,  or  under 
the  Land  Eegistration  Act,&  there  is  a  definition  of  an  interest 
in  the  joint  estate,  in  terms  of  a  fraction  of  the  whole,  without 
any  indication  of  an  Intention  to  divide  interests  and  liabilities, 
is  insufficient  to  constitute  a  legal  dissolution  of  a  joint  family, 

1  A  mere  definement  of  shares  is  mut)  v.  DioarkawtJi,  8  B.  L.  R.  363, 
not  sufficient,  see  cases,  post,  p.  348,  note  (a  case  of  the  separation  o!  two 
note  1,  and  pp.  348-360.  branches  of  a  family). 

2  Appovier  v.  Rama  Subba  Aiyyan         *  Rajya  Ldkshmi  Dtvi  Oam  (Sri 
(1866),  II  M.  L  A.  75,  at  p.  90 ;    8  Raja  Viravara  Thodrcmal)  v.  Surya 
W.  R.  P,  0.  1.    See  Hurdwar  Singh  Narayana   Dhatrazu   Bahadur    Gam 
v.  Luchmun  Singh  (1868),  3  Agra,  (Sri Raja  Viravara  Thodramat}  (1897), 
41 ;  Ananta  Balacharya  v.  Damodhar  24 1.  A.  118 ;  20  Mad.  256. 
Makund  (1888),  13  Bom.  25  ;  Parso-          *  BalkisMnDas  v.  Ramwrain  Sahu 
tarn  Rao  Taniia  v.  Janki  Bai  (1907),  (1903),  30  L  A.  139;   30  Gale.  738; 
29    AIL    354 ;     Madho    Parshad    v.  7  C.  W.  N.  578  ;  5  Bom.  L,  R.  461. 
Mehrban  Singh  (1890),  17  I.  A.  194 ;          *  Post,  pp.  359,  360. 

18  Calc.  157 ;  Budha  Mai  v.  Bhagwan  «  Babaji    Parshram    T.    Kashibai 

Das  (1890),  18  Calc.  302 ;  Shibmrain  (1879),  4  Bom.  157. 

Base  v.  Ram  Nidhee  Bose  (1868),  9  7  Ekradeswar  Singh  v.  Jameshwari 

W.  R.  0.  R.  87 ;   Kitlponath  Doss  v.  Babwsin  (1914),  41  L  A.  235,  at  p. 

M&wah  Lctfl  (1867),  8  W.  R.  C.  R.  283;    42   Calc.   582,  at  p.  599;    18 

302 ;   Deo  Bunsee  Kooer  (Mussamut)  C.  W.  N.  1249,  at  pp.  1255,  1256 ; 

v.  iHaarkcmath  (1868),  10  W.  R.  C.  R.  17  Bom.  L.  R.  18,  at  p.  26. 

273 ;  S.  C.  Deowanti  Kvnwar  (Mus*a-  »  Act  VII.  (B.  CJ  of  1876. 
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although  it  i*  evidence  of  a  separation.1  Separation  may  be 
inferred  from  defincrnent  of  shares,  followed  by  entries  of 
separate  interests  in  the  Revenue  records.2 

Sale  of  share.  When  a  co-sharer  sells  his  rights  in  the  family  property  to 
another  coparcener,  such  sale  amounts  to  a  separation,  so  far 
as  the  vendor  is  concerned.3 

.  An  unequivocal  act  or  a  definite  and  clear  declaration  by  a 
coparcener,  showing  his  intention  to  hold  his  share  separately, 
may  effect  a  separation.1 

This  being  so,  the  mere  filing  of  a  suit  for  partition  would  operate  to 
effect  a  separation.5 

As  to  the  effect  of  a  decree  for  partition,  see  post,  pp.  350,  351. 

It  is  submitted  that  a  mere  expression  of  intention  is  not  sufficient,  but 
action  of  some  kind  in  furtherance  of  such  intention  is  required  in  order 
to  effect  a  separation.  An  agreement  is  not  necessary,  as  a  coparcener 
is  entitled  as  of  right  to  effect  a  separation.6 

LOSS  of  share        A.  loss  by  a  co-sharer  of  his  rights  by  operation  of  the  law 

by  limitation.  J  •  i  i 

of  limitation  amounts  to  a  separation  of  that  co-sharer,  so  far 
as  the  family  property  is  concerned.7 

Bengal  As  under  the  Bengal  school  each  coparcener  has  a  defined  share  the 

school.  distinction  between  separation  and  partition  by  metes  and  bounds  has  not 

1  In  the  matter  of  Phuljhari  Koer  (Mussamut)  v.  Rowshun  Singh  (1867), 

(Mussamat)  (1872),  8  B.  L.  R.  385;  8  W.  R.  0.  R.  82 ;  Suddburt  Pershad 

17  W.  R.  C.  R.  102 ;  MuUakasi  Debi  Sahoo  v.  Lotf  Ali  Khan  (1870),  14 

v.  Ubdbati  (1870),  8  B,  L.  R.  396,  W.  R.  C.  R.  339,  at  pp.  345,  346  ; 

note ;  14  W.  R.  C.  R.  31 ;  Ambika  Joynarain  Giri  v.  Goluck  CHunder 

Dat  v.  SaJchmani  Kuar  (1877),  1  AIL  Mytee  (1876),  25  W.  R.  G.  R.  355. 

437 ;  Hoolash  Koer  v.  Kassee  Proshad  The  appeal  from  this  last  decision 

(1881),  7  Gale.  369.  was  decided  on  another  ground,  5 

a  jRam  LoA  v.  Debi  Dot  (1888),  10  I.  A.  228 ;  4  Gale.  434.  See  Phoottas 

All.  490  j  see  post,  p.  349.  Koo&r  (MussL)  v.  Juggeasur  Sahoy 

3  Baltoishna    TrMak    TcndulJcar  (Lalla)  (1872),  18  W.  R.  C.  R.  48 ; 
T.    Saritrifai    (1878),    3    Bom.    54.  Debee  Pershad  v.  PJiool  Koeree  (1869), 
Sec  Appa  Pittai  v.  Runga  Pillat  ( 1882),  12  W.  R.  C.  R.  510. 

6  Mad.   71,  as  to  an  arrangement         5  Girja  Bai  v.  SadasJiiv  Dhundtraj 

without  consideration.  (1916),  43  I  A.  151 ;   20  C.  W.  JST. 

4  Suraj  Narain,  v.   Ikbal  Narain  1085;   Kawal  Nain  v.  Prdbhu  Lai 
(1912),  40   I.   A    40;    35  All.   80;  (1917),  44  L  A.  159;  Saundararajanv. 
17  G.  W.  N.  333 ;    15  Bom.  L.  R.  ArunacMam  Chetty  (1915)  39  Mad. 
456 ;    Gifja  Bai  v.  Sadashiv  £>hun-  159.    A  suit  for  possession  of  a  share 
diraj  (1916),  43  I.  A.  151 ;  43  Gale,  would  not  be  sufficient :  In  the  matter 
1031;    20    C.     W.    N.    1085;     18  of  PM  Koeri  (1869),  8  B.  L.  R.  388, 
Bom.  L.  R.  621 ;    Baijnath  Prasad  note ;   S.  G.  Debee.  Pershad  v.  Phool 
Singh  v.  Tcj  Bali  Singh  (1916),  38  Koeree  (1869),  12  W.  R.  G,  R.  510. 
AIL  590,   at  p.  611 ;    Haghitbanund         e  Ante,  p.  325. 

Dow  v.  Sadhuchurn  Doss  (1878),  4          7  See  Moro  Vishvanath  v.  Ganesh 

Calc.  425 ;  3  C.  L.  R.  534 ;  Bulakee  Vithal  (1873),  10  Bom,  H.  C.  444,  at 

LaUv.  Indwrpvitee  Kowar  (Mimamui)  p.  452, 
(1865),  3  W.  K*  a  R.  41 ;   Vato  Koer 
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the  same  importance  as  under  the  Mitakshara  school,  but  there  may  be 
such  a  distinction  when  a  claim  is  made  by  the  family  to  property  which 
was  acquired  by  the  coparcener  before  separation. 

Separation  may  be  proved  by  acts  or  declarations  *  which  Proof  of 
show  such  agreement  and  intention  to  separate,  such  as  cesser  separa  I0n* 
of  commensality,2  separate  occupation  of  portions  of  the  pro- 
perty,3 separate  enjoyment  of  distinct  shares  of  the  profits,4 
separate    definement    of    shares    in    the    Eevenue   records,5 
agreement    to    divide   the   proceeds   in   definite  shares,6  or 
other  acts  which  are  inconsistent  with  the  family  remaining 
joint,  such  as  separate  transactions  between  themselves  or 
with  others.7 

Mere  cesser  of  commensality,8  or  of  co- worship,9  division  of  the  income,1" 


1  Jivubai   V.    Krishnaji   (1904),    6 
Bom.  L.  R.  351. 

2  See  Ganesh  Dull  Thakoor  (Chow* 
dhry)  v.  Jewach  TJidkoorain  (Musswrn- 
mat)  (1903),  31  I.  A.  10;    31  Gale. 
262  ;  8  C.  W.  N.  146;  6  Bom.  L.  R.  1 ; 
Joynarain    Oiri   v.    Goluck    Ghunder 
Mytee  (1876),  25  W.  R.  a  R.  355. 

8  Murari  V^thoji  v.  Mukund  Shiva ji 
Naik  Golatkar  (1890),  15  Bom.  201 ; 
Moro  Vishvanath  v.  Ganesh  Vithal 
(1873),  10  Bom.  H.  C.  444,  at  p.  453 ; 
Surbessur  Methoor  v.  Gossain  Doss 
Methoor  (1872),  17  W.  R.  C.  R.  210. 
4  Ghyet  Narain  Singh  v.  Bunwarce 
Singh  (-1875),  23  W.  R.  C.  R.  395 ; 
Jeonee  (Mussumat)  v.  Dhurum  Kooer 
(1871),  3  N.  W.  P.  108;  Kalilca 
Sahoy  v.  Gouree  Sunhtr  (1869),  12 
W.  R.  C.  R.  287 ;  Mohabeer  Penhad 
(Lotto)  v.  Kundun  Koowar  (Mussamut) 
(1867),  8  W.  R.  C.  R.  116 ;  Adi  Deo 
Narain  Singh  v.  Dukharam  Singh 
(1883),  5  All.  532 ;  Mohroo  Kooeree 
(Musst.)  v.  Gunsoo  Kooeree  (Musst.) 
(1867),  8  W.  R.  C  R.  385. 

B  Ram  Lai  v.  £>eb^  Dat  (1888),  10 
All.  490;  Ram  Pershad  Singh  v. 
Lakhpati  Koer  (1902),  30  I.  A.  1  ; 
30  Calc.  231 ;  7  C.  W.  N.  162  ;  5  Bom. 
L.  R.  103.  See  Ambika  Datt  v. 
Suklimani  Kuar  (1877),  1  All.  437. 
See  ante,  p.  347. 

8  Ram  Kissen  Stngh  (Maharajah) 
v.  Sheonund  Singh  (Rajah)  (1875), 
23  W.  R.  0.  R.  412. 


7  Munshi    Ram    XT.    Gainda    Mai 
(1914),  10  Punj.  L.  R.  319;   Sumun- 
dra  Koonwar  v.  Kalee  Chwn  Singh 
(1870),  13  W.  R.  C  R.  197;   8  B.  L. 
R.  390,  note.     "Narada,"  chap.  xiii. 
paras.  40,  41 ;  "  Dayabhaga,"  chap, 
xiv.    paras.    7,    8,    9;     Colebrooke's 
"Digest,"  vol.  lii,  p.  407. 

8  Suraj  Narain  v.   Ikbal  Narain 
(1912),  40  I.  A.  40;   35  All.  80;    17 
C.  W.  3ST.  333 ;   15  Bom.  L.  R.  456 ; 
Ganesh  Dutt  ThaJcoor  (Ghowdhry)  v. 
Jewach     Thakoorain     (Mussummat) 
(1903),  31  I.  A.  10;    31  Calc.  262; 
8  C.   W.  N.    146;    Rewun  Pershad 
v.  Radha  Beeby  (Mussumat)  (1846), 
4  M.  L  A.  137,  at  p.  168 ;   7  W.  R. 
P.  C.  35,  at  p.  37  ;  Anundee  Koonwur 
(Mussumat)    v.    Khedoo   Lai   (1872), 
14  M.  I.  A.  412 ;  18  W.  R.  C.  R.  69  ; 
JBelas  Koer  (Mussamut)  v.  JBhowanee 
Bulcsh  (Baboo)   (1863),  Marsh.   041; 
Ghhdbila  MancJiand  v.  Jadavbai  (I860), 
3  Bom.  H.  C.  O.  C.  87 ;   Kristnappa 
Chetty  v.  Ramtsawmy  Iyer  (1875),  8 
Mad.  H.  C.  25 ;   Shibnarain  Bose  v. 
Ram  Nidhee£ose(im),  9  W^  R.  C.  R. 
87;    Jivubai  v.  Xrishnaji   (1904),   6 
Bom.  L.  R.  351.    See  Khilut  Chitnder 
Ghose   v.  Koonjlal   Dhur  (18b8),  11 

B.  L.  R.  194,  note ;  10  W.  R  C.  R.  333. 

9  Suraj  Narain  v.   ITcbal  Narain 
(1912),  40  L  A.  40;   35  All.  80;   15 

C.  W.  N.  333  ;   15  Bom.  L.  R.  450. 

10  Sonatun  By  sack  v.  Juggutsoondree 
Dossee  (1859),  8  M.  I,  A.  66,  at  p.  86. 
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Conversion 

from 

Hinduism, 

I>6cr6efor 
partition. 

Decree, 


definement  of  shares  iu  ike  revenue  1  or  land  registration 2  records,  separate 
occupation  of  portions  of  the  property,8  or  separate  collections  of  rents,4  or 
separate  dealings,5  are  not  conclusive,  unless  there  is  an  intention  to 
separate.  They  are  all  evidence  of  separation,  and  may  lead  to  the  inference 
that  there  was  a  separation.6 

The  fact  that  a  man  availed  himself  of  his  near  agnatic  relations  in 
the  administration  of  his  property  at  the  same  time  that  he  gave  them 
maintenance  and  paid  the  expenses  of  their  marriage  and  other  cere- 
monies is  not  inconsistent  with  his  position  as  a  separated  member.7 

An  act  of  a  stranger,  as,  for  instance,  the  attachment  of  a 
share  under  sec,  88  of  the  Indian  Criminal  Procedure  Code 
(Act  V.  of  1898),  does  not  effect  a  separation.8 

Conversion  to  Mahomedanism,9  or  to  Christianity,10  ipso 
Jacto  separates  the  convert  from  the  coparcenery. 

A  decree  for  partition  is  on  the  same  footing  as  an  agreement 
for  partition.11 

A  decree  declaring  the  shares  12  or  directing  partition,13  or 
a  decree  giving  effect  to  a  suit,  which,  though  not  in  terms 


1  Mam  Singh  v.  Tursa  Kunwar 
(Jfiwrf.)  (1913),  17  0.  W.  N.  1085; 
15  Bom.  L.  R.  863 ;  Ambika  Dat  v 
Bukhmani  Knar  (1877),  1  All.  437, 
commented  on  in  Tej  Protap  Singh  v. 
Champa  Kake  Koer  (1885),  12  Calc. 
86,  at  p.  104;  Qajendar  Singh  v. 
Sardar  Singh  (1896),  18  All.  176. 

8  Hoolash  Kooer  v.  Kassee  Proshad 
(1881),  7  Calc.  369. 

8  JRunjeet  SingJi  v.  Gujraj  Singh 
(Kooer)  (1873),  1 1.  A,  9  ;  BdbasJiet  v. 
Jirshtf  (1868),  5  Bom.  H.  C.  A.  0. 
71 ;  Moro  Viskvanath  v  Ganesh  Vitfial 
(1873),  10  Bom  H.  C.  444,  at  p.  453  ; 
OMtabtia  Manchand  v.  Jadavbai  (1866), 
3  Bom.  H.  C.  0  C.  87.  See  LucJimun 
Pcrthad  v.  Moonte  Koonwer  (Mussu- 
yrutt)  (1800),  1  Agra,  220. 

*  Badamoo  Kooer  v.   Wazeer  Sing 
(1866),  5  W.  R.  C.  B.  78,  differed 
from  in   Vato  Koer  (Mussumui)  v. 
nowshun^Singh  (1867),  8  W.  R.  C.  R. 
82. 

s  Kristnappa  Chetty  v.  Ramasawmy 
Iyer  (1875),  8  Mad.  H  0.25. 

8  See  Jagun  Kooer  v.  Rughoonundun 
Latt  Shahoo  (1868),  10  W.  R.  C.  R. 
128, 

7  Deoki  SingJt  v*  Amtpa  (Musam- 
mil)  (1905),  10  C,  W.  N.  338. 

*  See  Secretary  of  State  v.  Eanga* 


i  Ayyangar  (1916  ,39  Mad.  831. 

9  Gobind  Krishna  Narain  v.  Abdul 
Qayyum  (1903),  25  All.  564,  at  p.  573 ; 
Gobind  Krishna  Narain  v.   Khunni 
Lai  (1907),  29  AIL  487.    This  decision 
was  reve/sed  on  appeal  on  another 
point,  post,  p.  374,  note  10,  see  ante, 
p.  24. 

10  Abralwm  v.  Abraham  (1863),  9 
M.  I.  A.  199,  at  p.  241  ?  1  W.  R.  P. 
C.  1,  at  p.  5  ;  Kulada  Prasad  Pandey 
v.    Haripada     Chatter jee   (1912),   40 
Calo.  407 ;  17  C.  W.  N.  102 ;  see  ante,  , 
p.  23,  note  7. 

11  Tej  Protap    Singh    v.  Champa 
Kalee  Koer  (1885),  12  Calc.  96 ;   JBa- 
baji  Parshruw,  v.  Kashibai  (1879),  4 
Bom.  157. 

12  See  JBdbaji  Akoba  r.  Dattut,  Lax- 
inan  (1912),  37  Bom.  64;    14  Bom. 
L.  R.  923. 

18  Chidambaram  Chettiar  v.  Gouri 
Wachiar  (1879),  6  L  A.  177 ;  2  Mad. 
83;  Subbaraya  Mudali  v.  Manika 
Mudali  (1896),  19  Mad.  345 ;  Lade  v. 
Sadashiva  (1904),  6  Bom.  L.  R.  35; 
Narayana  v.  Eamalinga  (1915),  39 
Mad.  587.  In  JBdbaji  Parshram  v. 
Kashibai  (1879),  4  Bom.  157,  a  mere 
decree  for  partition  was  held  not  to 
operate  as  a  separation. 
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seeking  a  partition,  indicates  a  distinct  intention  of  obtaining 
a  separation  in  estate,  or  an  award  by  arbitrators,1  operates 
as  a  separation,2 

The  fact  that  the  decree  postpones  the  vesting  of  the  share  does  not 
make  any  difference.3 

According  to  the  preponderance  of  authority  the  decree  creates  a  sever- 
ance pending  an  appeal,4  and  it  is  clear  that  if  pending  the  appeal  the 
parties  treat  the  decree  as  creating  a  severance  it  has  such  effect,5 

Where,  in  a  suit  for  general  partition  of  a  family  estate,  the  plaintiff 
succeeded  with  regard  only  to  a  small  portion  thereof,  it  was  held  that 
the  family  did  not  in  consequence  of  these  proceedings  become  a  divided 
one.6 

In  a  case  under  the  Bengal  school  of  law,  where  the  parties 
disregarded  the  decree,  and  continued  to  live  as  a  joint  family, 
it  was  held  that  there  was  no  separation,7 

An  order  for  sale  of  a  share  of  family  property  in  execution  Order  for  sale 

e    i  n  i  j  j  •          o  of  Share* 

of  decree  would  not  create  a  separation.8 

"  The  disruption  of  a  joint  family  cannot  be  effected  by  an  order  of 
Court  against  the  intention  of  the  parties,  unless  it  be  followed  by  an 
actual  conversion  of  the  joint  tenancy  into  a  tenancy  in  common,  or 
an  actual  partition  by  metes  and  bounds,"  9 

A  suit  for  partition  may  be  brought  by  a  person  who  is 
entitled  to  a  partition.10 


1  Krishna  Panda  v.  Balaram  Panda  dali  v.   Manika  Miidali  (1806),   19 
(1896),    19   Mad.    290;      Sublaraya  Mad.  345;    Mahadev  Laxman  v.  do- 
Ghetti   v.  Sadas^va  Ghetti  (1897),   20  mnd    Parashram    (1912),    36    Bom. 
Mad.  490.  550  ;   14  Bom.  L.  E.  733. 

2  Joy  Narain  Giri  v.  Grish  Ghunder  5  See    Joynarain    Giri    v.    Grish 
Myti  (1878),  5  I.  A.  228;    4  Calc.  Ghunder  Myti  (1878),  5  I.  A.  228; 
434,  distinguishing  Debee  Pershad  v.  4  Calc.  434. 

Ptool  Koeree  (1869),  12  W.  B.  C.  R.  6  MaUikarfana    Prasada    Nayudu 

510.    The  more  determination  of  the  (Raja,  Yarlagadda)  v.  Durga  Prasada 

shares  by  a  preliminary  decree  is  not  Nayudu    (Raja    Yarlagadda)    (1900), 

tantamount  to  partition,  although  it  27  I.  A.  151 ;  24  Mad.  147 ;  5  C.  W. 

may  effect  a  severance  of  the  joint  N.  74 ;  2  Bom.  L.  21.  350. 

interest :  Jogendra  Nath  Rai  v.  £a-  7  Prawn    Kissen   Mitter  *v.    Ram 

ladeo  Das  (1907),  35  Calc.   961,  at  Sunderee  Dossee  (Sreemutty)   (1842), 

p.  96G  ;  12  C.  W.  N.  127,  at  p.  129.  Fulton,  410.      See  Babaji  Parsham 

3  LaksJiman    DarTcu    v.    Narayan  v.  Rash-thai  (1879),  4  Bom.  157. 
Laksbman  (1899),  24  Bom.  182.  8  Mudit  Narayan  Singh  v.  Ranglal 

*  TJiandayuthapani      Kangiar     v.  Singh  (1902),  29  Calc.  797,  at  p.  801. 

Jfangunatha  Kangiar  (1911),  35  Mad.  9  Ibid. 

230,  dissenting  f rom  Sakliaram  Maha-  10  See  ante,  pp.  325-329,  as  to  who 

dev  D&nge  v.   Hari  Krishna  Dange  is  entitled  to  partition. 
(1881),  6  Bom.      3  j  SuUaraya  Mu* 
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A  suit  cauuot  be  brought  for  a  more  declaration  of  right  to  a  share, 
if  a  partition  is  possible.1 

Limitation.  A  suit  for  partition  is  barred  when  twelve  years  have  expired  from 

the  time  when  exclusion  of  the  plaintiff  from  the  coparcenary  property 
becomes  known  to  him.2 

Rta  judiwta.         A  decree  in  such  suit  bars  the  trial  in  another  suit  of  questions 
determined  in  that  suit.3 

A  receiver  of  the  whole  property  may  be  appointed  in  a  partition  suit.4 


Receiver. 


Parties  to 
suits. 


Property  in 
suit. 


All  persons  entitled  to  a  sharo  on  partition,  including  the 
wife,  mother,  or  grandmother,  and  purchasers  of  undivided 
shares  5  or  mortgages,  should  be  parties  to  a  suit  for  partition.6 

A  suit  for  partition  must  include  all  the  property  which 
is  partible7  and  available  for  partition  at  the  time,8  and  is 
within  the  limits  of  the  jurisdiction  of  the  Court  in  which  the 
suit  is  brought.9 

There  is  authority  that  when  the  suit  does  not  include  all  the 


1  Suryanamyana    Murli  v.    Tarn- 
manna  (1901),  25  Mad.  504. 

2  Act  IX.  of  1908,  Sclied.  I.  art. 
127.    See    8aroda   Soondury    Dossee 
v.  Doyamoyce  Dosscc  (1880),  5  Calc, 
938 ;      Jagancttha     v.     Ramabkadra 
(1888),     11    Had.    380;     Dhoorjeti 
tfubbaya     v.      Dhoorjeti      Venkayya 
(1906),  30  Mad.  201 ;  Ajodhya  Purshad 
v.  Mdhadeo  Purshad  (1909),  14  C.  W. 
N.    221 ;      Bobaji   Akoba   v.    Dotty, 
Laxman  (1912),  37  Bom.  64  ;  14  Bom. 
L.  E.  923 ;    Manjaya  v.  SJtanmuga 
(1913),  38  Mad.  684. 

3  Parsotam,  Rao  Tantta  v.  jRadha  Bai 
(1910),  32  All.  469;    Nalwi  Kantrt 
Lahiri  v.  Samamoyi  Debya  (1914),  41 
L  A.  £47 ;  19  C.  W.  KT.  31 ;  17  Bom. 
L.  E.  1. 

4  Poreshiuitli  Mocker jee,  v.  Omerto 
Smith  Mitter  (1890),  17  Calc  614. 

5  Ante,  p.  331.    Laljeet  Sitigh  v. 
Raj  Coomar  Singh  (1873),  12  B    L. 
R.  373vat  p.  383;  20  W.  E.  C.  E. 
330,  at  p.  340. 

6  Civil  Procedure  Code  (Act  V.  of 
1908),  order  i.  rules  3,  4;  Act  XIV.  of 
1882,  ss.  2G,  28  ;  Nahni  Karda  LaUri 
v.  Sarnamoyi  Debya  (1914),*41  I.  A. 
247 ;    19  C.  W.  N.  531 ;    17  Bom. 
It.  B.  1 ;  Pahaladh  Singh  v.  Luchmun- 
&«%  (Jfawmnf)  (1869),  12  W.  E.  C. 
E.  256, 


7  Civil  Procedure  Code,  1908,  Sched. 
I.  order  ii.  r.  1 ;  Act  XIV.  of  1882,  s. 
43 ;  Hastnat  Eai  (Koer)  v.  Sunder  Das 
(18S5),  11  Calc.  396,  and  cases,  note  8 
below;    Trimbak    Dixit  v.   Narayan 
Dixit  (1874),  11  Bom.  E.  C.  69  ;  torn- 
pat  v.  Annaji  (1898),  23  Bom    144 ; 
Nanabhai    Vallabhdas   v.    Natftabhai 
Haribhai  (1870),  7  Bom.  H.  C.  A.  C. 
46 ;    Narayan     Babaji     v.      Nana 
Manohar  (1870),  7  Bom.  H.  C.  A.  C. 
153,  at  p.  178 ;    Handas  JSanyal  v. 
Pran  Naih  Sanyal  (1886),  12  Calo. 
566.     Contra  Padmamani  Da$i  (Sri- 
mati)  v.  Jagadamba  Dasi  (Srimafa},  6 
B  L.  E.  134,  at  p.  140.     See  Parbati 
Churn  Deb  v.  Am-ud-dcen  (1881),  7 
Calc.  577 ;  9  C.  L.  E.  170. 

8  See   Pattaravy  Mudah   v.  Audi* 
mula  Mudah  (1870),  5  Mad.  H.  C. 
419.    Thus,  where  property  has  been 
mortgaged   with   possession   it  need 
not  be   brought  into  the  partition: 
Kristayya  v.  Narasimham  (1900),  23 
Mad.  60S  ;  Balknsnna  VMtal  v.  Han 
Shanlcar  (1871),  8  Bom.  H.  C.  A.  C. 
04 ;    Narayan  Babaji  v,  Pandurang 
Ramchandra  (1875),  12  Bom.  H.  C. 
148,    at   p.    155 ;     Shivmurteppa   v. 
Virappa  (1899),  24  Bom.  128  ;  1  Bom. 
L.  E.  620. 

9  Punchanun  Multick  v.  Shib  Chun 
far  MulUcJs  (1887),  14  Calc.  835. 
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coparcenary  property  the  suit  should  be  dismihaed,1  but  it  fe  submitted 
that  where  the  objection  is  raised,  the  proper  course  is  to  permit  the 
plaintiff  to  amend  his  plaint  so  as  to  include  the  whole  property.3 

Where  by  mistake  or  fraud  property  is  omitted  from  the  partition  a 
subsequent  suit  lies.3 

In  a  suit  filed  in  the  ordinary  original  jurisdiction  of  a  High  Court 
there  is  no  difficulty  in  including  other  property  after  an  interlocutory 
decree  for  partition. 

In  a  suit  for  partition  the  judge  must-  first  find  that  the  plaintiff  had 
a  title  to  the  property.4 

A  defendant  may  insist  that  joint  property  which  is  not 
mentioned  in  the  plaint  be  brought  into  the  partition^  even 
if  it  be  situate  outside  the  territorial  jurisdiction  of  the  Court 
in  which  the  suit  is  brought,6  provided  it  can  be  dealt  with  in 
the  suit,  but  he  cannot  require  the  plaintiff  to  bring  into  the 
partition  land  which  is  outside  British  India*7 

Where  no  objection  is  raised  by  the  parties  there  seems 
to  be  no  reason  why  a  partial  partition,  which  is  partial  either  partltlon* 
as  to  property  8  or  as  to  the  parties,  should  not  be  effected  even 
in  a  suit.9 

There  would  be  a  right  to  subsequent  partition.10 

When  the  coparcenary  property  is  situate  within  the  juris-  Property 
diction  of  more  than  one  Court,  suits  can  be  brought  in  the  different 
several  Courts  having  jurisdiction.11  jurisdictions. 

1  See   Jogendra   Nath   Mukerji   v.  Singh  (Baboo)  (1876),  25  W.  R  353  ; 
Jugobundhu,  Mukerji  (1886),  14  Calc.  Earn  Lochitn  Pattuck  v.  Rvghoobur 
122  ;   Ramjoy  Ghose  v.  Ram  Runjun  Dyal  (1S71),  15  W.  R.  C.  R.  Ill ;  Bala- 
Chuckerbutti  (1881),  8  C.  L.  R.  367 ;  ram  Blutskarji  v.  Ramckandra  Bha- 
Haridas  Sanyal  v.  Pran  Nath  Sanyal  skarji  (1898),  22  Bom.  922,  at  p.  928. 
(1886),  12  Gale.  566.  7  Ramacharya       v.    Awntacharya 

2  See  Punchanun  Mulliclc  v.  Shtb  (1893),  18  Bom.  389;  Puruahattam  y. 
CJmnder  Muttick  (1887),  14  Calc.  835 ;  Atmaram  (1899),  23  Bom.  597 ;  FBom. 
MuJcunda  Lai  Chakravarti  v   Jogesh  L.  R.  76. 

Chunder  Chakrawrti  (1916),  20  C.  W.  8  See  Chanfar  Sbetifiar  v.  Kwdan 

N.  1276 ;  1  Patna  L.  J.  393.  Lai  (1908),  31  All  3. 

3  Mukunda    Lai     ChaJcravarti    v.  9  See  Manjanatha  Sfawtihaga  v. 
Jogesh  Chunder  Cfakravarti  (191 6),  20  Narayana  SbandbJiaga  (1882),  5  Mad. 
a  W.  N.  1276;   1  Patna  L.  J.  393.  362.    As  to  a  partial  part^on  by 

4  Skashi  Bhuskan  Beed  v.  Jotindra  arrangement,  see  ante,  p.  344. 

Nath  Roy  Chowdhry  (1911),  38  Calc.          10  BJwufawProshadShahuv.Jftgge-' 

681.  naOi  Shahu  (1909),  13  (X  W.  N.  309  ; 

5  See  Shivmurteppa     v.     Virappa  Moonsharam  Ckakmvarty  v.  CfonesTi 
(1899),  24  Bom.  128  ;   1  Bom.  L.  R.  Chandra  Chakravarty  (1912),  17  C.  W. 
620.  K.  521 ;  see  ante,  p.  341. 

*  Sari  Narayan  Brahme  v.  Gan~  "  Stt&ba  Rau  v.  Rama  Ran  (1867), 
patrav  Daji  (1883)?  7  Bom.  272 ;  3  Mad.  H  C.  376 ;  PuncJtanun  Mul* 
LaUjeet  Sin^h  (Baboo)  v.  Raj  Goomar  lick  v.  Shib  Cfywder  MuSKA 
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Purchaser 
of  share. 


Inquiry  as  to 
property. 


When  there  is  property  of  the  family  held  jointly  by  the  whole 
family  with  other  persons,  a  separate  suit  should  be  brought 
for  partition  of  such  property,1  except  where  such  persons  have 
bought  the  interests  of  coparceners  in  the  whole  coparcenary 
property. 

A  separate  suit  will  lie  with  regard  to  property  which 
belongs  to  some  of  the  coparceners  only.2 

A  purchaser  of  a  share  of  one  of  the  coparceners  in  a  portion 
of  the  coparcenary  property  is,  when  such  purchase  is  permis- 
sible,3 entitled  to  bring  a  suit  for  partition  of  that  portion  only, 
when  such  partial  partition  will  not  cause  much  inconvenience 
to  the  other  sharers,4  but  any  coparcener  may  require  his  share 
in  the  whole  of  the  coparcenary  property  to  be  ascertained  and 
partitioned  in  such  suit.s 

A  coparcener  is  entitled  to  bring  against  such  purchaser 
a  partition  suit  limited  to  the  property  so  purchased.6 

As  to  the  rights  of  purchasers  or  mortgagees  of  shares  on  a  partition, 
see  ante,  pp.  301-303. 

Where  a  portion  of  the  family  property  has  passed  entirely  into  the 
hands  of  strangers,  there  is  no  reason  why  the  right  thereto  should  not  be 
determined  without  reference  to  the  remaining  property  of  the  family.7 

In  the  case  of  a  decree  for  partition  and  of  a  partition  by 
arrangement,  it  is  necessary  to  ascertain  the  amount  of  the 
coparcenary  property,  and  what  is  available  for  partition. 


14  Calc.  835;  Balaram  Bhaskarji  v. 
Ramchandra  Bhaskarji  (1898),  22 
Bom.  922.  See  Jairam  Narayan  Raje 
v.  Atmaram  Narayan  Raje  (1880), 
4  Bom.  482  ;  PadmamanC  Dasi  (Sri- 
maii)  v.  Jagadamba  Da$i  (Snmati) 
(1871),  6  B.  L.  B.  134;  Ram  Harakh 
v.  Ram  Lai  (1910),  38  All.  217.  Cf. 
Abdul  Karim  Sahib  v.  Badrudeen 
Sahib  (1904),  24  Mad.  216. 

1  See    Purushottam    v.    Atmaram 
Janardan  (1899),  23  Bom.  597  ;  1  Bom. 
L.  E.  76. 

2  Lacfani   Narain   v.    Janki   Das 
(1901),  23  All  216. 

3  Ante,  pp.  301,  302. 

4  Hari  Knstna  Chowdary  (Duvvada) 
v.   V&tokata  LaksTmt  Narayana  (Sri' 
pada)  (1910),  34  Mad.  402.   A  different 
Tiew  was  taken  in  Manjaya  v.  Shan* 
mW  (W3)/38  Mad.  684. 

*  Mummto  v.  fataram  (1898),  23 
Pom,  ;84 ;  ''tiUmwteppa  y. 


(1899),  24  Bom.  128 ;  1  Bom.  L.  R. 
620 ;  see  Pandurang  Anandrav  v, 
Bhaskar  Shadaehiv  (1874),  11  Bom. 
H.  C.  72 ;  Earn  Mohan  Lai  v.  Mul- 
chand  (1905),  28  All.  39 ;  Iburamsa 
Rowthan  v.  Theruvenkatasami  Natck 
(1910),  34  Mad.  269.  See  Venka* 
tarama  v.  Metro,  Labai  (1859),  13  Mad. 
275,  approved  of  in  Palani  JKonan  v. 
Masa  Konan  (1896),  20  Mad.  243; 
Subramanya  Chettyar  v.  Padmanobha 
Chettyar  (1896),  19  Mad.  267.  See, 
however,  Hasmat  Rai  (Ko&r)  v.  Sunder 
Das  (1885),  11  Calc.  396,  at  p.  399. 

6  Ram  Oharan  v.  Ajudbia  Prasad 
(1905),  28  AIL  50 ;  Chinna  Sanyaai 
Razu  (Sripati)  v.  Suriya  Razu  (Sri- 
pati)  (1882),  5  Mad.  196;  Subramanya 
Chettyar  v.  Padmanabha  Chettyar 
(1896),  19  Mad.  267.  See  Venkayya 
v.  Lalcshmayya(l%n\  16  Mad.  98. 

y  Subbarazu  v.  Venkatarajnym 
(1891),  15  Mad,  2ft, 
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The  presumption  Is  that,  "  in  the  absence  of  evidence,  the  property 
for  partition  is  such  as  exists  at  the  time  of  the  suit  for  partition."  i 

An  inquiry  as  to  what  the  coparcenary  property  consists  of  generally 
involves,  it  is  submitted,  an  account  of  the  rents  and  profits  which  have 
been  received  by  the  manager.2 

Where  one  member  of  the  family  has  been  entirely  excluded  from  Account  of 
the  enjoyment  of  the  property,  he  would  be  entitled  to  an  account  of  me8n®  pwflta. 
mesne  profits  on  an  ordinary  footing.3 

An  account  of  mesne  profits  is  also  allowed  when  an  arrangement  for 
the  enjoyment  of  the  property  in  specific  and  definite  shares  has  been 
disturbed  4 

In  the  absence  of  an  express  agreement,  a  coparcener  is  not  entitled  Improve- 
to  credit  for  sums  laid  out  by  him  in  the  improvement  or  upkeep  of  the  nion  • 
coparcenary  property.5 

Provision  must  first  be  made  for  all  debts  due  by  the  family  Provision  for 

*  ClGDtS,  CtG 

as  such,6  including  debts  due  by  the  father  of  separating 
brothers,7  and  also  for  all  proper  charges  upon  the  family 
property  for  maintenance,8  the  marriages  of  dependent  female 
members,9  the  expenses  of  whose  marriages  are  not  payable  out 
of  individual  shares,  and  such  religious  ceremonies  as  are  pay- 
able by  the  whole  family,10  and  cannot  be  adjusted  so  as  to  be 
paid  out  of  individual  shares. 


1  Damodardas  Mancklal  v.  Warn- 
ram  ManeEal  (1892),    9  Bom.  271,  at 
p.  279. 

2  See  ante,  p.  272. 

8  Krishna  v.  Subbanna  (1884),  7 
Mad.  564  ;  Bhivrav  v  Sitctram  (1894), 
19  Bom  532  ;  Konermv  v  Gin  mi) 
(1881),  5  Bom.  589,  at  p.  595; 
Venkata  Narasimha  Appa  Row  Ba- 
hadur (Rajah)  v.  Narayya  Appa  Row 
Bahadur  (Rajah)  (1879),  7  I.  A.  38, 
at  p.  51 ;  2  Mad.  128,  at  p.  137 ;  6 
0.  L.  B.  153,  at  p.  162.  See  Civil 
Procedure  Code  (Act  V.  of  1908), 
order  xx.  rule  12. 

*  Shankar  BaTcsh  v.  Hardeo  Baksh 
(1888),   16  I.  A.  71;    16  Calc.  397. 
Soe  Ramabhadra  (Rajah  Setrucherla) 
v.  Virabhadra  Suryanarayana  (Rajah 
Setrucherla)  (1899),  26  I.  A.  167 ;  22 
Mad.  470  ;  3  C.  W.  N.  533  ;   1  Bom. 
L.  R.  388. 

5  Muttusvami  Gaundan  v.  Subbira- 
maniya  Gfaundan  (1863),  1  Mad.  H.  C. 
309.    See  post,  p.  356. 

6  See  ante,  p.  276. 

*  frara  Ohcmd  v.  Reeb  Ram  (1866), 
3  Mad.  H,  0.  177,  at  p.  18!  j 


man  I>ada  Naik  v.  Ramchandra 
Dada  Nad  (1876),  1  Bom.  561; 
"  Dayabhaga,"  chap  i.  para.  47 ; 
"  Vyavahara  Mayukha,"  chap  iv.  s. 

6,  paras.  1,  2  ;    chap    v.  s.  5,  para. 
14;    Colebrookc's  "Digest,"  vol.  ni. 
pp.  73,  389,  390. 

s  Ante,  pp.  234,235,271. 
»  "  Dayabhaga/1    chap     m    s.   2, 
para   39;    "  Mitakshara,"  chap.  i.  s. 

7,  para.  5;    Colebrooke's  "Digest,'* 
vol    m.   p    96;    Strange's   $  Hindu 
Law,"  vol.  11.  p.  313. 

10  As  to  the  expenses  of  initiation, 
see  "  Mitatoshara,"  chap.  i.  s.  7, 
paras.  3,  4  ;  "  Dayabhaga,"  chap.  iii. 
s.  2,  para.  41 ;  Colebrooke's  "  Digest," 
vol.  iii.  pp  96,  97  ;  Srinivasa  ly&ngar 
v.  Thiruvengadathaiyangar  {1914),  38 
Mad.  556.  As  to  the  funeral  expenses 
of  the  mother,  see  Vaidyanatha  Aiyar 
v.  Aiyasami  Aiyar  (IMS),  32  Mad.  191. 
In  a  suit  for  partition  brought  by  a 
Hindu  against  his  father  and  brothers, 
the  brothers  (but  not  the  children  of 
brothers)  are  entitled  to  have  set 
apart  from  the  family  property  a  sum 
sufficient  to  defray  the  expenses  o/f 


856  ACCOUNT   BY   COPABCENER.  [CHAP.  IX, 

No  provision  is  to  be  made  for  the  expenses  of  the  marriage  of  a  copar- 
cener who  was  unmarried  at  the  time  of  the  severance  of  the  joint  family.1 

An  arrangement  may  be  made  for  the  expenses  of  the  marriages  of  the 
daughters  of  brothers,  who  are  making  the  partition.2 

Each  member  of  the  coparcenary  is  obliged  to  bring  into 
hotchpot,  and  submit  to  partition  any  coparcenary  property, 
or  property  acquired  from  coparcenary  funds  which  may  be 
in  his  hands.3 

He  is  not  required  to  account  for  money  which  has  been 
received  by  him  for  his  expenses.4 

Where  a  single  coparcener  has  purported  to  deal  with  a  defined  portion 
of  the  family  property  as  if  it  were  his  own,  it  may  be  equitable  to  allot 
such  portion  to  the  purchaser  if  possible.5  Where  he  has  dealt  with  a 
share  in  a  defined  portion,  it  may  be  equitable  on  partition  to  allot  him  a 
share  in  such  portion.  If  such  course  be  not  equitable  or  practicable, 
the  alienee  would  only  have  a  right  of  compensation  against  the  alienor 
personally.6 

Where  a  coparcener  has,  by  arrangement  or  without  objection, 
occupied  a  particular  portion  of  the  family  property,  or  where  he  has 
laid  out  his  separate  money  on  a  certain  portion  of  the  property,  it  may 
be  equitable  to  allot  to  him  the  portion  occupied,  or  improved  by  him, 
provided  that  he  does  not  thereby  get  more  than  his  share. 

In  one  case,7  where  a  coparcener  built  with  his  separate  money  a  house 
upon  ground  belonging  to  the  family,  the  Court  held  that  each  of  the  co- 
parceners was  entitled  to  a  share  in  the  house  and  the  site  upon  which  it 
was  built,  equal  in  value  to  his  share  of  the  site. 

How  partition       When  the  property  is  partible  and  capable  of  partition, 
8oSLby        *ke   Court  will   ordinarily    order   a   partition  by  metes  and 
bounds. 

Partition  Act,        The  following  provisions  of  the  Partition  Act,  1893,8  apply  to  all 
1S93.  partitions  by  the  Court.,  but  do  not  affect  any  local  law  providing  for  the 

partition  of  immovable  property  paying  revenue  to  Government. 

Power  to              Sec*2.    Whenever  in  any  suit  for  partition  in  which,  if  instituted  prior 
Court  to  . _____ — 

their  prospective  thread,  betrothal,  561.    See  ante,  p.  254. 

and  marriage  ceremonies,  such  sum  *  Ibid. ;  Konerrav  v.  Gurrav  (1881), 

to  be  calculated  according  to  the  ex-  5  Bom.  589,  at  p.  595. 

tent  of  the  family  property :  Jairamv,  5  Pandurang  Anartdrav  v.  Bhaslcar 

Natfiu  (1906),  31  Bom,  54;   8  Bom.  Shadashiv  (1874),  11  Bom.  H.  C.  72; 

L.  R.  632.  Udaram   Sitaram   v.   Itanu   Panduji 

1  Narayana  v.  Ramalinga,  (1915),  (1875),  11  Bom.  H,  0.  76;  Narayan  v. 
39  Mad,  587,  differing  from  Snmvasa  Gumwji  (1903),  o  Bom.  L.  R.  945. 
lyengar    v.    Thiruvengadathaiyangar  6  Aiyyagari     Venkataramayya     v. 
(1914),  38  Mad.  556.  Aiyyagari  fiamayya  (1902),  25  Mad. 

2  Anantanarayana  Iyer  v.  Savithri  690,  at  pp.  718,  719. 

Ammal  (1911),  36  Mad.  151.  7  Vtthoba   Bava   v.    Hariba   Bam 

8  Lahttoritan  IMa  Natk  v.  22am-      (1869),  6  Bom.  H.  C.  A.  C.  54, 
cfandra  $afa  JVa$  (1876),  I  Bom,         8  Act  IVT  of  1893. 
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to  the  comnienceincut  of  this  Act,  a  decree  for  partition  might  have  been  order  sule 
made,  it  appears  to  the  Court  that,  by  reason  of  the  nature  of  the  property  ^f^fn 
to  which  the  suit  relates,  or  of  the  number  of  the  shareholders  therein,  or  partition  suits* 
of  any  other  special  circumstance,  a  division  of  the  property  cannot  reason- 
ably or  conveniently  be  made,  and  that  a  sale  of  the  property  and  distribu- 
tion of  the  proceeds  would  be  more  beneficial  for  all  the  shareholders,  the 
Court  may,  if  it  thinks  fit,  on  the  request  of  any  of  such  shareholders 
interested  individually  or  collectively  to  the  extent  of  one  moiety  or  up- 
wards, direct  a  sale  of  the  property  and  a  distribution  ot  the  proceeds.1 

Sec.  3.  (1)  If,  in  any  case  in  which  the  Court  is  requested  under  the  Procedure 
last  foregoing  section  to  direct  a  sale,  any  other  shareholder  applies  for  ^rr 
leave  to  buy  at  a  valuation  the  share  or  shares  of  the  party  or  parties  ask-  buy. 
ing  for  a  sale,  the  Court  shall  order  a  valuation  of  the  share  or  shares  in 
such  manner  as  it  may  think  fit  and  offer  to  sell  the  same  to  such  share- 
holder at  the  price  so  ascertained,  and  may  give  all  necessary  and  proper 
directions  in  that  behalf. 

(2)  If  two  or  more  shareholders  severally  apply  for  leave  to  buy  as 
provided  in  sub-section  (1),  the  Court  shall  order  a  sale  of  the  share  or 
shares  to  the  shareholder  who  offers  to  pay  the  highest  price  above  the 
valuation  made  by  the  Court. 

(3)  If  no  such  shareholder  is  willing  to  buy  such  share  or  shares  at 
the  price  so  ascertained,  the  applicant  or  applicants  shall  be  liable  to  pay 
all  costs  of  or  incident  to  the  application  or  applications. 

Sec.  4.  (1)  Where  a  share  of  a  dwelling-house  belonging  to  an  un-  **** 
divided  family  2  has  been  transferred  to  a  person  who  is  not  a  member  of  0^sha4re  m 
such  family  and  such  transferee  sues  for  partition,  the  Court  shall,  if  any  dwelling- 
member  of  the  family  being  a  shareholder  shall  undertake  to  buy  'the  house. 
share  of  such  transferee,  make  a  valuation  of  such  share  in  such  manner 
as  it  thinks  fit  and  direct  the  sale  of  such  share  to  such  shareholder,  and 
may  give  all  necessary  and  proper  directions  in  that  behalf. 

(2)  If  in  any  case  described  in  sub-section  (1)  two  or  more  members 
of  the  family  being  such  shareholders  severally  undertake  to  buy  such 
share,  the  Court  shall  follow  the  procedure  prescribed  by  sub-section  (2) 
of  the  last  foregoing  section. 

5.  In  any  suit  for  partition  a  request  for  sale  may  be  made  or  an  under-  Repreyenta- 
taking,  or  application  for  leave,  to  buy  may  be  given  or  made  on  behalf  *»  of  ^ 
of  any  party  under   disability  by  any  person  authorized  to  act  on  dlsabiiity. 
behalf  of  such  party  in  such  suit,  but  the  Court  shall  not  be  bound  to 

comply  with  any  such  request,  undertaking,  or  application  unless  it  is 
of  opinion  that  the  sale  or  purchase  will  be  for  the  benefit  of  the  party 
under  such  disability. 

6.  (I)  Every  sale  under  section  2  shall  be  subject  to  a  reserved  Reserved 
bidding,  and  the  amount  of  such  bidding  shall  be  fixed  by  the  Court  in  £°™f  *»d 
such  manner  as  it  may  think  fit  and  may  be  varied  from  time  tojame.         shareholders. 

(2)  On  any  such  sale  any  of  the  shareholders  shall  be  at  liberty  to  bid 
at  the  sale  on  such  terms  as  to  non-payment  of  deposit  or  as  to  setting  off 
or  accounting  for  the  purchase-money  or  any  part  thereof  instead  of  paying 
the  same  as  to  the  Court  may  seem  reasonable, 


Trikamdas      ^  ^     «  te  « 

,  .  Vasudev 

?  Ownership,  not  occupation,  gives      Bom.  73. 


« 
(1907),  4  Bom.  103.  Vasudev    MorbUt    kale    (1898),    23 
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(3)  If  two  or  more  persons,  of  whom  one  is  a  shareholder  iu  the  property, 
respectively  advance  the  same  sura  at  any  bidding  at  such  sale,  such  bidding 
shall  be  deemed  to  be  the  bidding  of  the  shareholder. 

7.  Save  as  hereinbefore  provided,  when  any  property  is  directed  to 
be  sold  under  this  Act,  the  following  procedure  shall,  as  far  as  practicable, 
bo  adopted,  namely : — 

(a)  it  the  property  be  sold  under  a  decree  or  order  of  the  High  Court 
of  Calcutta,  Madras  or  Bombay  in  the  exercise  of  its  original 
jurisdiction,  or  of  the  Court  of  the  Recorder  of  Rangoon,1  the 
procedure  of  such  Court  in  its  original  civil  jurisdiction  for  the 
sale  of  property  by  the  Registrar ; 

(/>)  if  the  property  be  sold  under  a  decree  or  order  of  any  other  Court, 
such  procedure  as  the  High  Court  may  from  time  to  time  by 
rules  prescribe  in  this  behalf,  and  until  such  rules  are  made  the 
procedure  prescribed  in  the  Code  of  Civil  Procedure 3  in  respect 
of  sales  in  execution  of  decrees. 

8.  Any  order  for  sale  made  by  the  Court  under  section  2,  3,  or  4  shall 
be  deemed  to  be  a  decree  within  the  meaning  of  section  2  of  the  Code  of 
Civil  Procedure.2 

9.  In  any  suit  for  partition  the  Court  may,  if  it  shall  think  fit,  make  a 
decree  for  a  partition  of  part  of  the  property  to  which  the  suit  relates 
and  a  sale  of  the  remainder  under  this  Act. 

10.  This  Act  shall  apply  to  suits  instituted  before  the  commencement 
thereof,  in  which  no  scheme  for  the  partition  of  the  property  has  been 
Anally  approved  by  the  Court. 

A  Civil  Court  cun  make  a  decree  for  a  partition  of  an  estate 
paying  revenue  to  Government,  but  cannot  carry  out  his 
decree,3  unless  no  separate  allotment  of  the  revenue  be  asked 
for.4  If  the  decree  be  for  the  partition,  or  for  the  separate 
possession  of  a  share  of  an  undivided  estate  assessed  as  such 
to  the  payment  of  undivided  revenue  to  Government,6  the  parti- 
tion of  the  estate  or  the  separation  of  the  share  shall  be  made  by 
the  Collector  according  to  the  law,  if  any,  for  the  time  being  in 
force  for  the  partition,  or  the  separate  possession  of  such 
estate.6 


1  This  now  would  bo  the  Chief 
Court  of  Lower  Bunnah  in  the 
exercise  of  its  original  civil  juris- 
diction. See  Act  VI.  of  1900. 

8  Act  V.*  of  1908. 

3  Meherban  Rawoot  v.  Behari  Lai 
BariJe  (1896),  23  Calc.  679;  Datta- 
traya  Vi&al  v.  Mahadaji  Parashram 
(1891),  16  Bom.  528 ;  Ramjoy  Ghose 
v.  Ramimnjw*  ChuckerbuUi  (1881),  8 
0.  Lw  &  3,67  j  Parblwfas  LaJshmidas 
v.  SWtorfc&ii  (188$),  11  Bom.  662 ; 
v.  Ew  Narain 


Deb  (1881),  7  Calc.  153. 

*  Jogodishury  Debea  v.  Kailash 
Chundra  Lafary  (1897),  24  Calc.  725  ; 
1  C.  W.  N.  374. 

6  This  does  not  include  a  ryotwari 
estate  in  Madras,  Muttn^kidambara 
v.  Karuppa  (1884),  7  Mad.  382,  or  a 
share  of  a  certain  defined  portion  of 
a  mahal,  Ram  Dayal  v.  Megu  Lai 
(1884),  6  All.  452. 

s  Civil  Procedure  Code  (Act  V.  of 
1908),  s.  54. 
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No  Civil  Court,  except  the  Bombay  High  Court,  can  entertain  a  suit 
or  an  application  for  the  partition  of  a  Gujarat  taluqdari  estate.1 

The  law  relating  to  the  partition  of  revenue-paying  estates  is  to  be  Partition  by 
found  in  the  following  enactments : —  R*tif nu? 

ForAjmere.— Reg.  II,  of  1877.  au   °        " 

For  Bengal.— Regulations  VIII.  of  1793,  XVIII.  of  1812,  and  VII.  of 
1822 ;  Act  V.  (Ben.  C.)  of  1897. * 

For  Madras.— Mad.  Reg.  II.  of  1803 ;  Act  IL  of  1884. 

For  Assam.— Reg.  I.  of  1886,  ss.  96-121,  154. 

For  Bombay.— Act  X.  of  1876;  Act  V.  (Bom.  C.)  of  1879,  ss.  113, 
114;  Act  VI.  (Bom.  C.)  of  1888. 

For  the  Central  Provinces,— Act  XVIII.  of  1881,  s.  136,  as  amended 
by  Act  XVI.  of  1889,  s.  26. 

For  the  United  Provinces.— -Act  III.  (N.  W.  P.  C.)  of  1901,  ss.  105-140, 
203.3 

For  the  Punjab.— Act  XVII.  of  1887,  ss.  112-135, 158. 

For  Coorg.— Reg.  I.  of  1899. 


Partition  does  not  annul  the  filial  relation  nor,  subject  to  the  Effect  of 
eference  of   an  undivided  son,4    or 
inheritance  incidental  to  such  relation.6 


preference  of   an  undivided  son,4    or  brother,5  the  right  ofParilon- 


EBUNION. 

The  parties  to  a  partition,7  or  some  of  them,8  may  reunite  Reunion, 
so  as  to  constitute,  after  such  reunion,  a  joint  family,  and  to 
remit  them  to  the  same  status  as  before  the  partition.9 

The  question  as  to  whether  there  has  been  a  reunion  is  a  question  of 
fact.1' 


1  Act  VI.  (Bo,  C.)  of  1888,  s.  21.  Lakshmibai  v.  Oanpat  Moraba  (1867), 

8  See  Tajamal  AU  v.  Mussud  AU  4  Bom.  H.  C.  0.  C.  150,  at  pp.  165, 166. 

(1910),  14  C.  W.  N.  632.  Persons  who  have  never  been  joint 

3  See  Jagan  Nath  v.  Tirbeni  Sahi  cannot   "  reunite,"  Afohay  Chandra 

(1908),  31  All.  41.  Bhattacharya  v.  Hart  Das  Qoswami 

*  Post,  p.  381.  (1908),  35  Calc.  721 ;  12  C.  W.  N.  511. 

5  Post,  p.  391.  8  See  Abhai  Cfatrn  Jaw*  v.  Manual 

«  Marudayi  v.  Doraisami  Karam*  Jana   (1892),    19   Caic.    634 ;    Tara 

bian  (1907),  30  Mad.  348 ;  fiamappa  Chand  Ghose  v.  Pttdum  Lockun  Qhose 

Naicken  v.  Sithammal  (1879),  2  Mad.  (1866),  5  W.  R.  C.  R.  249. 

182.  *  They  will  succeed  by  survivorship, 

7  Balabux  Ladhuram  v.  Jtukhmabai  Narasimha  Charlu  v.  Venkata  Singa- 

(1903),  30  L  A.  130,  at  p.  136 ;   30  ramma  (1909),   33   Mad.    165.    See, 

Calc.  725,  at  p.  734 ;  7  C.  W.  N.  642,  however,  Mayne's  "  Hindu  Law,"  8th 

at  p.  646  ;  5  Bom.  L.  E.  469 ;  Pran  ed,,  pp.  824-826.     As  to  the  law  of 

Kishen  Paul  Choivdry  v.  Mothooramo*  inheritance,  see  post,  pp.  414,  415. 

hun  Paid  Chowfoy  (1865),  10  M.  L  A.  10  MagJmbtr  Singh,  v.   Motikunwar 

403 ;  4  W.  R.  P.  0.  II ;   VMwnath  (1912),  35  All.  41 ;  17  C.  W.  N.  443  ; 

Gang&dkar    v.  Krishnaji    Gangadkar  15  Bom.  L.  R,  426. 
(1866),  a  Bom.  H.  C.  A.  0.  6&    See 
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There  must  be  a  complete  junction  of  estate  with  an  intention  to  reunite, 
and  not  a  mere  living  together,1  or  joint  enjoyment  of  the  property*2 

Where  any  of  their  descendants  think  fit  to  unite,  they  may  do  so ; 
hut  such  a  union  is  not  a  reunion  in  the  sense  of  the  Hindu  law,  and  does 
not  affect  the  inheritance,3 

According  to  the  MitaLshura,4  reunion  is  restricted  to 
three  classes  of  cases,  namely,  (1)  between  father  and  son, 
(2)  between  brothers,  (8)  between  paternal  uncle  and  nephews.6 
The  samo  view  is  taken  in  the  Smriti  Chandrika,6  the  Daya- 
bhaga,7  the  Viramitrodaya,8  and  the  Mayukha.9  The  Mithila 
school  permits  any  of  the  late  co-sharers  to  reunite.10 

An  agreement  to  reunite  caunot  apparently  be  made  by,  or  on  behalf 
of,  a  minor.11 

The  burden  of  proof  of  reunion  is  on  the  person  alleging  it.12 


1  Rusi  Zlendli  v.  Sundar  Mendli 
(1910),  37  Calc.  703  ;   Gopal  CMnder 
DugTiona  v.  Kemaram,  Daghona  (1867), 
7  \V.  R.  C.  B.  35 ;  Kitta  Bully  Viraya 
v.   Kuta  Cliiidappavufkamultt  (1S64), 
2  Mad.  H.  C.  235. 

2  See  Balkishen  Das  v.  Eumnarain 
SaJm  (1903),  30  I.  A.  139;   30  Calc. 
738 ;  7  C.  W.  N.  578 ;  5  Bom.  L.  B. 
461. 

8  Viskvanath  Gangadhar  v.  Krish- 
mji  Gangadbar  (1866),  3  Bom.  H.  C. 
A.  C.  69.  See  Krodesh  Sen  v.  Kamini 
Mohun  Sen,  (1881),  10  C.  L.  R,  161 ; 
Ram  Sari  Sarma  v.  Trihi  Ram 
Sarma  (1871),  7  B.  L.  B.  336;  15 
W  B.  C.  B.  442. 

*  Chap,  ii.  s.  9,  paras.  2,  3. 

6  Basanta  Kumar  Singha  r.  Jogen* 
dra  Nath  Singka  (1905),  33  Calc.  371 ; 


10  C.  W.  N  236. 

8  Chap.  xii.  para.  1.  Abhai  Churn, 
Jana  v.  Mangal  Jana  (1892),  19  Calc. 
634,  at  p.  638. 

7  Chap.  xii.  paras.  3,  4.    See  also 
"  Daya-Krama-Sangraha,"    chap.    v. 
para.  4. 

8  G.   C.   Sarkar's  translation,  pp. 
168,  169,  205. 

9  Chap,  iv,  s.  19,  para.  1. 

10  "Vivada  Chintamani "   (P.    0. 
Tagoro's  translation),  p.  301 ;  "  Daya- 
Krama-Sangraha,"  chap.  Y.  para.  5. 

11  Bdlabux  Ladhuram  v.  Ruhnabai 
(1903),  30  I.  A.  130,  at  p.  136;   30 
Calc.  725,  at  pp.  734,  735 ;  7  C.  W.  N. 
642,  at  p.  646 ;  5  Bom.  L.  B.  469. 

18  Gopal  Chunder  DagJioria  v. 
Kenaram  DagJioria  (18C7),  7  W.  B. 
C.  B.  35. 


CHAPTER  X. 

PRINCIPLES   OF  INHERITANCE. 

THE  Law  of  Inheritance  is  the  law  as  to  the  devolution  of  Definition, 
property  on  the  death  of  an  absolute  owner  intestate. 

There  is  old  authority  that  when  a  Hindu  relinquishes  all  worldly  Abandon- 
affairs,  his  heir  takes  his  property.1    In  the  event  of  such  a  question  JjJ^jly 
arising  it  would  have  to  be  shown  clearly  that  there  was  a  formal  and  affairs, 
conclusive  abandonment  of  all  interests  in  property. 

Under  the  Bengal  school  of  law  all  the  property  of  which  TO  what 
a  Hindu  dies  possessed,  whether  it  be  separate  or  coparcenary,  mhStanc 
passes  to  his  heir,  if  he  has  made  no  valid  bequest  thereof.2        apphes. 

Under  the  Mitakshara  law  the  heir  is  entitled  only  to — 

(a)  The  separate  acquisitions  of  a  deceased  member  of  a 

coparcenary.3 

(b)  Property  which    had  belonged  to  a  coparcenary  of 

which  the  deceased  was  the  sole  surviving  member.4 

(c)  The  property,  however  acquired,  of  a  deceased  Hindu, 

who  was  at  the  time  of  his  death  separate  from  the 
other  members  of  his  family.5 

No  question  of  inheritance  to  coparcenary  property  governed  by  the 

1  Strange's  "  Hindu  Law,"  vol.  ii.  C.  W.  N.  11. 

p.  185;  Colebrooke's  "Digest,"  vol.  ii,         3  Katama  Natchiar  v.  The  Rajah  of 

pp.  525,  536;  "  Daya-Bhaga,"  chap.  Shivagwnga  (1864),  9  M.  L  A,  543;  2 

ii.  para.  57.    See  Hafzoonnissa  Begum  W.  R.  P.  C.  31 ;  Periasami  v.  Pern- 

v.  Radhabinode  Miswr,  Ben.  S.  IX  A.  sami  (1878),  5  I.  A.  61 ;  1  Mad.  312  ; 

1856,  p.  595 ;  Bidh  Naraen  v.  Futeh  2  C.  L.  R.  81 ;  Pitum  Koonwar  (Musst ) 

Naraen  (1805),  1  Ben.   Sel.  R.   118  v.  Joy  Kishen  Doss  (1866),  6  W.  R. 

(new  edition,  156) ;  Jagannath  Pal  v.  C.  R.  101. 
Bidyanand  (1868),  1  B.  L.  R.  114;         *  Ante,  pp.  219,220. 
10  W.  R.  0.  R.  172 ;  Dharmapuram        s  Doorga  Persad  Singh  (TeJsmt)  v. 

Pandara  Sannadhi  v.   Virapandiyam  Doorga  Konwan  (Tehaitni)  (1878),  5 

JPtifof  (1898),  22    Mad.  302 ;  Harish  I,  A.  149,  at  p.  160 ;  4  Calo.  190,  at  p. 

Chandra  Roy  v.  Atir  Mahmud  (1913),  202 ;  3  0.  L.  R.  31,  at  p.  40  ;  Soorjoon 

40  €ate  545.  ^Musumat)  v.  Ishree  Brahmun  (1871), 

*  Dwrga  Nath  Prcmanik  v.  Chinta-  3  N.  W.  P.  74. 
mvni  Dassi  (1903),  31  Calc.  214;  8 
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Property 
vested  in 
deceased. 


Vesting  of 
inheritance. 


Mitakshara  school  of  law  can  arise  when  there  is  a  surviving  coparcener, 
however  remotely  connected  with  the  deceased, l 

As  to  the  devolution  of  coparcenary  property,  see  ante,  pp.  236,  237. 

As  to  the  devolution  of  the  separate  property  of  a  member  of  a  tarioad, 
see  Govindan  Nair  v.  SanJtaran  Nair  (1909),  32  Mad.  351. 

As  to  the  devolution  of  property  which  by  grant  or  custom  passes  to  a 
single  heir,  see  post,  Chap.  XVII. 

As  to  the  devolution  of  mata  property,  see  Bombay  Matadars  Act  (VI. 
(Bom.  C.)  of  1887),  ss.  9, 10 ;  Daya  Khushal  v.  BMMu  (Bai)  (1915),  17  Bom. 
L.  R,  504. 

In  the  absence  of  a  valid  bequest  an  heir  is  entitled  to 
succeed  to  all  property,  which  was  vested  in  the  deceased  in 
title  or  in  possession  at  the  time  of  his  death,  although  the 
enjoyment  of  the  deceased  therein  may  have  been  postponed,2 

He  is  not  entitled  to  succeed  to  property  which  was  not  so  vested.3 

The  right  of  the  nearest  heir  to  inherit  vests  at  the  moment 
of  the  death  of  the  owner  of  the  property,  or  of  a  female  heir 
taking  a  restricted  estate.4  It  cannot  under  any  circumstances 
remain  in  abeycince  in  expectation  of  the  birth  of  a  preferable 
heir  not  conceived  at  the  time  of  the  owner's  death.5 

The  question  in  each  case  is  who  is  the  nearest  heir  when  the  succession 
opens  out,  i.e.  on  the  death  of  the  propositus  or  on  the  death  of  a  woman 
who  does  not  make  a  fresh  stock  of  descent. 

A  person  who  is  born  between  the  date  of  the  death  of  a  full  owner 
and  the  death  of  a  female  limited  owner  will  take  if  he  is  at  the  latter 
date  the  nearest  heir  of  the  last  full  owner. 6 

It  is  not  obligatory  on  a  Hindu  heir  to  obtain  letters  of  administration 
to  the  estate  of  the  last  owner,7 


1  Ante,  pp.  236, 237. 

2  Bewun  Persad  v.   Badha  Beeby 
(Musnunvit)  (1846),  4  M.  I.  A.  137, 
at  p.  176;  7  W.  B.  P.  C.  35,  at  p. 
40  ;  Hurrosoondcry  Delea  Chowdranee 
v.  Baje^suree  Dabea  (18G5),  2  W.  R. 
C.  B.  321. 

8  Balamma  v.  Pullayya  (1894),  18 
Mad.  108. 

4  Post,  Chap.  XV. 

5  Nik&mul  Lahuri  v.  Jotetidro  Mo- 
hun  Lahuri  (1881),  7  Oalc.  178,  at  p. 
18$ ;  8  C.  L.  B.  401,  at  p.  404  ;  Behari 
Lai  Laha   v.  Ratios   Chunder  Laha 
(1896),  1  0.  W.  N.  121 ;  Amrito  Latt 
&rtt  v.  fiurnomoni  Dasi  (1898),  25 
Cftk  6^,  at  pp.  690,  691 ;  2  C.  W.  N. 
3&9,  #fc  &  396;  KoyloBmth  Dos*  v. 
(?^m<m^  Do^ee,  W.  R,  1864,  0.  B. 


314 ;  Bash  Beharee  Boy  v.  Nimaye 
Chum,  Ibid.  223 ;  &esub  Chunder 
Ohose  v.  Btshnopursaud  Bose,  Ben. 
S.  D.  A.  1860,  vol.  11.  340  ;  Qordhandas 
v  JRamcoover  (Bai)  (1901),  26  Bom. 
449 ;  3  Bom.  L.  B.  857 ;  Lakhi  Priya 
v.  BMirab  Chandra  Chaudliuri  (1833), 
5  Ben.  Sel.  R.  315  (new  edition), 
369 ;  Banymodht  Ohose  v.  Juggodumba 
Dossee,  2  Sev.  App.  C.  248 ;  Norton  L, 
C.  421. 

6  Seeta   Bam    Gos&ain    v.    flukeer 
Chand  Ckuckertutty  (1871),  15  W.  R, 
C.  B.  433. 

7  Jogendra  Chunder  Dutt  v.  Apurna 
Dassi  (1908),  13  C.  W.  N.  1190 ;  Sdboo 
Stdwk    (Haji)     v.     AUy    Mahomed 
(1904)7  30  Bom.  270;  6  Bom,  L,  B. 
1135. 
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The  right  can  only  be  devtssted  by  the  valid  adoption  of 
a  son  to  the  late  owner,1  or  by  the  birth  of  a  child  who  wu>< 
conceived  at  the  time  of  his  death  2  (or  when  the  succession 
opened  out),5  and  would  have  had  a  preferential  right  to  the 
inheritance.4 

There  might  also  be  a  case  where  a  testator  had  made  a  bequest  to 
operate  in  futuro  ;  then  the  estate  of  the  heir  would  be  devoted  on  the 
bequest  coming  into  operation.5 

An  estate  once  vested  cannot  be  devested  by  the  birth  of  a  nearer 
heir,  who  was  not  conceived  at  the  time  the  succession  opened  out,  nor 
can  it  be  partially  de  vested  by  the  birth  of  a  person  who  \vould  have 
been  a  co-heir  if  he  had  been  born  at  the  time  when  the  inheritance 
vested.0 


A  Hindu  died  in  1832  leaving  an  only  son  who  had  been  blind  from 
his  birth,  and  t\\o  -widows  the  survivor  of  whom  died  in  1849.  On  the 
death  of  the  surviving  widow,  a  nephew  succeeded  as  heir,  the  blind 
son  being  by  Hindu  law  excluded  from  inheritance,7  The  blind  man, 
having  married,  a  son  was  born  to  him  in  1858.  The  blind  man  died  in 
1861.  His  son  did  not  oust  the  nephew.  8 

An  heir  succeeds  by  virtue  of  his  own  right  &s  the  nearest  Right  not 
heir,  that  is  to  say,  by  his  own  propinquity,  or  capacity  to  offer  thiSiah 
oblations  as  the  case  may  ba    He  does  not  acquire  his  right  othei*' 
through  or  under  any  other  person.9 

A  person  does  not  take  because  he  was  heir  of  a  person  who  would 
have  taken  if  he  had  survived  the  deceased. 

"Heritable  blood  is  a  foreign  importation  from  a  foreign  law,  and 

*  See  ante,  pp.  103,  198.  (1869),  4  Mad.  H.  C,  307,  at  p.  311  ; 

2  BerogaJt  Moye  (Mt  )  v.  2?  uboJei**eti  Hanmant  Rwnchandra  v.  Bhitnacharyn 
jRot/,  2  Sev.  App.  C.  239;  Norton  L.  C.  (1887),   12  Bom.   105  ;  Gonra  Chow- 
422.    This  has  no  application  to  the  dhrain(Mus3amut}v.C}iummttnChov;~ 
case    of    a    still-born    child,    Goura  dry,  W,  R.  1864,  C,  R.  340. 
ChowdJirain  (Alussamut)  v.  Chtimmun         5  See  Branuimayi  &aai  (Srimoti)  v. 
Chowdry,  W.  B.  1864,  C  B.  340,  at  p.  Jages  Chandra  Dutt  (1871),  8  B.  L.  B. 
342.  400,  at  p.  407. 

3  Rash    Beharec    Roy    v.    Nitnayc         e  Naraximfat  Razu  v.  Vecmlkadra 
Churn,  W.  B.  (1804),  C.  R.  223.  Kazu  (1803),  17  Mad.  287. 

*  Cases  ante,  p.  362,  note  5,  and  post,         7  Post,  pp.  370,  37U 

p.  373,  nota  7.    Aidim  Chund  Dhur  v.  8  Kaltdas  Das  v.  Kn*lian*ClMndra 

Bejai  Oomnd  Burrall  (1838),  6  Ben.  SeL  T>as  (1869),  2  B.  L,  B.  F.  B.  103  ;  11 

B.224(newcd.,278);JBa7»a/SooMcZ?iree  W.  B    A.  0.  J.  11  ;  and  see  other 

Dossee  v.  Anund  Moyee  Dossee  (1864),  cases,  post,  p.  374, 

1  W.  B.  C.  B.  353  ;  Kalidas  Das  v.  9  See    Brojo    Mohwn    Thakoor    v. 

gti$han  Chandra  Das  (1869),  2  B.  L.  Gource  Pershad  Ch&iedhry  (1871),   15 

B.  F.  B.  103  ;  11  W.  B.  A.  0.  J.  11  ;  W.  B.  C.  B.  70  ;  Balamwa  v.  Pitllaya, 

ef.   MiwfoU  v.    Virappa  (1884),  8  (1894),  18  Mad,  168,  at  p.  170. 
Had.  89;  Jekeyamian^Agniswarian 
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grafting  it  upon  the  Hindu  system  can  only  lead  to  further  confusion 
and  inconsistency."  x 

An  heir  is  not  disqualified  because  the  person  through  whom  he  is 
related  to  the  deceased  cannot  take.  Thus  a  sister *s  son  succeeds  2  although 
a  sister  cannot  succeed.  The  same  observations  apply  in  the  case  of  a 
mother's  sister,  a  mother's  father's  sister,  a  brother's  daughter,  a  fathers 
brother's  daughter,  a  father's  sister,  a  father's  father's  brother's  daughter, 
and  a  father's  father's  mister.  If  the  sons  of  these  persons  predecease 
the  owner,  their  sons,  not  being  heirs,  cannot  take  under  the  Bengal  school. 
Again,  the  son  of  a  disqualified  person  may  inherit  by  virtue  of  his  o\\n 
heirship,3  although  his  father  could  not  have  taken.4 

Illustrations. 

(a)  A  son  dies  before  his  father,  leaving  a  daughter.    The  daughter 
cannot  succeed  to  her  grandfather,  although  if  her  father  had  survived  her 
grandfather,  she  would  have  inherited  the  property.5 

(b)  A  niece  does  not  take  the  property  of  her  uncle,  although  her  father, 
if  he  had  been  alive,  would  have  inherited. 

Thus,  except  in  some  cases  in  the  Bombay  Presidency,6  a 
widow  cannot,  as  such,  inherit  the  property  of  any  person  other 
than  her  husband,  i.e.  no  right  accrues  to  her  as  widow  to 
succeed  to  a  person  to  whom  her  husband  would  have  been  an 
heir  if  he  had  lived. 

The  widow  of  a  son,7  of  a  son's  son,8  of  a  daughter's  son,9  of  a  father,10  of 
a  brother,11  of  an  uncle,12  or  of  a  cousin,13  has  no  right  of  inheritance  as  such. 

1  CheUkaniTtrupatiRayaningaruv.  9  W.  Maenaghten's  "  Hindu  Law," 

Suraneni  Vencata  Gopala  Narasimha  vol.  ii.  p.  47. 

Rau  Bahadur  (Rajah)  (1871),  0  Mad.  10  Seethai  v.  NacMar  (1912),  37  Mad. 

H.  0.  278,  at  p.  287.  286 ;  Ramkoonww  v.  Ummur  (18X7), 

8  Post,  pp.  402, 428.  1    Borr.    415  ;    Bhyrobee    Dossee  v. 

8  Post,  p.  373.  Niibkissen  Bhose  (1836),  6  Ben.  Sel. 

*  Post,  pp.  370,  371.  E.  53  (new  edition,  61). 

5  Macnaghten's     "Hindu     Law,'*  n  Thayammalv.AnmmalaiMwLali 
vol.  ii.  p.  176.  (1895),    19    Mad.    35 ;     Peddamuttu 

6  Post,  pp.  412,  413.  Viramani   v.    Appn  Rau   (18C4),   2 

7  Ananda    Bibte,    v.    Nownit    Lai  Mad.  H.  C    117;  Jogdamla  Koer  v, 
(1882),  9  Calc.  315;  Amrit  (Bai)  v.  Secretary  of  State   (1889),    16   Calc. 
Manik  (Bai}  (1876),  12  Bom.  H.  C.  367 ;  Choora  v.  Busuntee  (Musmmat) 
79 ;    Uimulta  Choivdrayn  (Muss-urn-  (1866),  1  Agra  H.  C.  174 ;  Jymume 
maut)   v.   Pudoo  Munee  Ghowdrayn  JOibiah    (Mussummaut)    v.    Ravnjoy 
(Mussummaut)   (1825),   4   Ben.    Sel.  Chowdree  (1824),  3  Ben.  Sel.  E.  289 
R.  19  (new  edition,  25) ;   Rai  Sham  (2nd  ed.,  385). 

BuHubh*v.  Pranltishen  Ghose  (1820),  12  Qauri  Sahai  v.  RukU  (1880),  3 

3  Ben.  Sel.  E.  35  (new  edition,  44) ;  All.  45 ;  Upendra  Mohan  Tagore  v. 

Aydbutee    (Musmmmaut)    v.    Rajki-  Thanda  DOM  (1869),  3  B.  L,  E.  A.  0, 

shen   8a7too    (1820),    Hid.    28    (new  349 ;  12  W.  E.  G.  E.  263, 

edition,  38) ;  Strange's "  Hindu  Law,"  18  Soorendronath    Roy    v.    Heera- 

vol.  ii.  pp.  233,  234.  monee  Burmoneah  (Mussamut)  (1868), 

8  Qoomee   (Musmmat)  v.    Oomrao  12  M.  I.  A.  81 ;  1  B.  L.  E.  P.  C.  26  j 

Koonw&r  (Mwwmat)  (1866),  1  Agra  10  W.  E.  P.  0.  35 
H.  C.  149. 
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An  heir  cannot  be  excluded  by  a  testator  from  inheritance 
otherwise  than  by  a  valid  devise  to  some  other  person.1 

The  course  of  inheritance  prescribed  by  the  Hindu  law  Alteration  of 
cannot  be  altered  by  a  private  arrangement,2  or  by  will,3  but  inheritance. 
there  is  nothing  to  prevent  persons,  in  whom  interests  havo 
become  vested  by  inheritance,  making  arrangements  inter  se 
as  to  their  shares,  or  waiving  their  rights.4 


On  property  descending  to  a  male  Hindu  as  heir,  he  becomes  Heir 

,  ,       .    ,  ,          ,  .      ,       .  ,     ,  ,  ,  fresh  stock  of 

a  fresh  stock  of  descent,  and  on  his  death  the  property  passes  descent. 
to  his  heir  and  not  to  the  heir  of  the  previous  owner. 

When  property  descends  to  a  female,  she  does  not,5  except 
in  some  cases  in  Bombay,6  become  a  new  stock  of  descent, 
but  on  her  death  the  person,  who  would  have  been  heir  to 
the  last  full  owner  if  he  or  she  had  been  living  at  the  death 
of  the  female,  takes,  and,  if  a  male,  becomes  a  new  stock  of 
descent. 

Except  in  the  case  of  the  inheritance  of  a  son,  -of  a  son's  Nearer  heir 

r  excludes  more 

son,  or  of  a  son's  son's  son  to  the  property  of  a  male  Hindu,7  in  remote. 
which  case  the  doctrine  of  representation  excludes  the  rule  of 
preference,8  the  existence  of  a  class  of  nearer  heirs  excludes  all 
members  of  a  more  remote  class.9 

For  example,  a  brother's  son  cannot  succeed  while  there  is  in  existence 
a  brother  capable  of  taking.10 

1  Juttendromohun  Tagore  v.  Ganen-  *  MeJierban  Singh  v.  Shco  Eoonwer 

dromoJiun  Tagore  (1872),  I.  A.  Supp.  (IfuMitmat)  (1866),  1  Agra,  106  ;  Dal 

vol.  47,  at  p.  79  ;   3  B.  L.  R.  377,  Chund  v.  Soonder  (Mmsumat)  (1867), 

at  pp.  409,  410  ;  18  W.  B.  0.  P.  359,  2  Agra,  173. 

at    p.    371  ;    Toolseydas    LudJia    v.  s  Post,  p.  464. 

Premji  Tricumdas  (1888),   13   Bom.  6  Post,  p.  467. 

61,  at  p.  69.  7  Post,  pp.  381,  382.    As  to  illegiti- 

a  Bal&mhna,    Trivribak    Tendidkar  mate  sons,  see  post,  pp.  382,  383.  As 

v.    Savttribai   (1878),    3    Bom,    54  ;  to  driOaii  property,  see  post,  p.  449. 

VenJcafa  Mahapati  8wya  Rao  Baka-  8  M  v&uvadttg&nalfa  T&oatr  v.  Pem- 

dwr  (Sri  Raja  Rao)  v.  Venkafa  Maka-  sami  (1892),  16.  Mad.  11,  at  p.  15; 

pafo  Gangadhara  Rama  Rao  Bahadur  Marvdayi  v.   Doraisatni  Karambwn 

(Hon.  Sri  Raja  Rao)  (1886),  13  I.  A.  (1907),  30  Mad.  348,  at  p.  351. 

97  ;  9  Mad.  499.  *  Ckandika,  Bakfah  v.  Mwya,  K\mt 

«  Juttendromohun    Tagore    v.    Go,*  (1902),  29  L   A.    70  j  24  All.  273  ; 

mendromoJiun  Tagore   (1872),    I.  -  A.  6  0.  W.  N.  425;  4  Bom.  L,  B.  376  ; 

Supp.    vol.    47,  at    pp.   64,   65;    9  Krishna  4yyangar   v.    Venfaterama 

B.  L.  R.  377,  at  p.  394  ;  IS  W.  R.  C.  R.  Ayyav0ar    (1905),    29    Mad.     115  ; 

359,  at  p.  364  ;  Tarak&war  Roy  (Ku-  Makabeer    Pershad  v.   Ram    Sumn 

•ma*}  v.  Shoshi  Shikareswar  (Kumar)  (1866),    3    Agra,  6  ;    Khettur  Gopal 

(1883),  10  L  A.  51,  at  p.  58  ;  9  Calc.  CTtatterjec  v.  Poorno  Chunder  Ckatterjce 

952,  at  p.  958  ?  1?  0,  L.  R.  62,  at  pp,  (1871),  15  W.  R.  C.  R.  482. 

$$  ^  "     *°  Rooder    Chunder    Chomhry   v, 
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FEMALE   HEIRS. 


[CHAP.  x. 


Rights  of 
women. 


The  Hindu  treatises  on  the  law  of  inheritance  among  sons  and  grand- 
sons proceed  on  the  assumption  of  a  partition  made  immediately  after 
the  death  of  the  "  propositus."  * 

The  rights  of  women  to  inherit  property  are  on  a  different 
footing  from  that  of  males. 

Under  the  Bengal,2  Benares,3  and  Madras 4  schools,  women 
inherit  only  by  virtue  of  express  texts,  but  in  Madras  certain 
female  heirs  are  entitled  to  succeed  in  default  of  all  male 
heirs.5 

The  Crown  succeeds  by  escheat  in  preference  to  a  woman  who  is  nofe 
so  named.6 

Although  women  may  not  be  heirs,  their  sons  may  be  heirs  on  their 
own  merits  and  not  through  their  mothers.7  Thus  the  sister's  son,8  the 
son  of  an  uncle's  daughter,  the  son  of  a  brother's  daughter,  the  son  of  a 
nephew's  daughter,  a  son's  daughter's  son,9  or  a  daughter's  daughter's 
son,10  are  heirs,  although  their  mothers  are  not  heirs. 

In  the  'Bombay  Presidency  widows  of  male  relatives  and 
certain  female  relatives,  who  are  excluded  in  the  other  Pre- 
sidencies, are  entitled  to  inherit.11 


Sumbhoo  Chunder  Chowdhry  (1821), 
3  Ben.  Sol.  B.  106  (new  edition,  142) ; 
Jymunec  Dibiah  (Mitssummaut)  v. 
Ramjoy  Chowdree  (1824),  Ibid.  289 
(new  edition,  385) ;  Prithee  Singh  v. 
Court  of  Wards  (1875),  23  W.  B.  G  R. 
272  ;  S.  C,  on  appeal,  Sheo  Soondan/ 
v,  Pirthee  Singh  (1877),  4  I.  A.  147. 

1  West  and  Buhler,  3rd  ed.,  68 ; 
Marudayi  v.   Doraisami  Karawibian 
(1907),  30  Mad.  348,  at  p.  350. 

2  Luttoobhoy  Bappoobhoy  v.  Cassibai 
(1880),  7  I.  A.  212,  at  p.  231 ;  5  Bom. 
110,  at  p.  118;  S.  C.  in  Court  below, 
Lallubhai  BapuMai  v.  Manluvarbhai 
(1876),  2  Bom.  388,  at  pp.  418,  428, 
438 ;  Guru  Gobind  SJiaJia  Mandal  v. 
Anand  Lai  Ghose  Mazumdar  (1870),  5 
B.  L.  B,  15,  at  p.  37 ;  13  W.  B.  F.  B.  B. 
49,  at  p.  58 ;  Madhumala  Dassi  (Sri- 
mati)  v.  Lakslian  Chandra  Pal  (1913), 
20  C.   W.  N.   627;  «  Daya-Bhaga," 
chap.  xi.  s.  vi.  para.  11. 

8  Nanhi  v,  Gaun  Shankar  (1905), 
28  All  187;  Jagannath  v.  Champa 
(1905),  28  AIL  307,  dissenting  from 
Bansidtwr  v.  GhnesU  (1900),  22  All 
#38  j  Gawi  SoM  v.  fl^o  (1880),  ' 


3  All.  45;  Jagatnarai7i  v.  Sheo  Das 
(1883),  5  All.  311 ;  see  Ananda  Bibee 
v.  Nownit  Lai  (1882),  9  Calc  315. 

4  Luttodbhoy  jBappoobhoy  v  Cassibai 
(1880),  7  I.  A.  212,  at  p.  231 ;  5  Bom. 
110,  at  p.  118 ;  S.  C.  in  Court  below, 
Lallutihai  $a$tibhai  v.  Marikuvarbhai 
(1876),  2  Bom.  388,  at  pp.  418,  428, 
438;    Mari    v.  CUnmmmal    (1884), 
8    Mad.   107,  at  pp.   117,  127,   129. 
See  Lalcshtnanammal  v.  Tiruvengada 
(1882),  5  Mad  241,  at  p.  249. 

5  Post,  pp.  413,  414. 

6  Jogdamba  Kocr  v.    Secretary   of 
State  (1889),  16  Calc.  367 ;  see  post, 
p.  416. 

7  See  ante,  p.  363. 

8  Post,    p.    402.      See    CheliJcani 
Timpati    Rayaningaru    v.     Vencata 
Gopala     Narasimha    Rau     BaJiadur 
(Rajah  Suraneni)  (1871),  6  Mad.  H.  C. 
278,  at  p.  288. 

9  Narihi  v.  Gauri  SJiankar  (1905), 
28  All.  187 ;  Koomud  Chunder  Roy  v. 
Seetalcanth  Roy,  W.  B.  F.  B.  B.  75. 

10  Jagannath  v.  Champa  (1905),  28 
AIL  307. 


CHAP.  X.]  FEMALE  HEIRS.  867 

"  The  principle  of  the  general  incapacity  of  women  for  inheritance 
*  .  .  has  not  been  adopted  in  Western  India,  where,  for  example,  sisters 
are  competent  to  inherit."  x 

Except  in  certain  cases  in  the  Bombay  Presidency,2  on  Succession 
the  death  of  a  female  in  whom  the  inheritance  has  vested,     er  emne* 
the  then  next  heir  to  the  last  full  owner  takes  the  estate,  i.e. 
the  property  descends  to  those  who  would  have  been  the  heirs 
of  the  last  full  owner  if  he  (or  she  in  the  case  of  stridhan)  had 
lived  up  to  and  died  at  the  moment  of  the  death  of  such  female 
owner.3 

As  to  the  estate  taken  by  a  female  in  inherited  property  and  her  power 
over  such  property,  see  post,  Chap.  XV. 

X 

In  the  case  of  the  male  agnate  descendants  of  a  deceased  Succession 
•male  Hindu,4  and  in  the  case  of  the  succession  of  the  sons  of  ^rpel** 
daughters  in  cases  governed  by  the  "  Mayukha,"  G  and  in  the 
distribution  of  stridhan  property  among  sons'  sons  and  among 
daughters'  sons,6  the  heirs  take  per  stirpes. 

In  other  cases  persons  of  the  same  relationship  to  the  Succession 
deceased  take  per  capita)  i.e.  each  sharer  takes  an  equal  share 
independently  of  the  stock  from  which  he  came. 

This  follows  from  the  rule  that  there  is  no  representation  in  inheritance.* 
Thus  brothers1  sons  8  and  daughters*  sons  9  succeed  per  capita. 
"There  is  no  positive  reason  in  favour  of  applying  the  rule  of  suc- 
cession per  stirpes  to  the  case  of  the  remote  gotraja  sapwdas,  while  there 
are  certain  important  considerations  pointing  the  other  way.  ...  As 

1  Lullooblioy  Bappoobhoy  v.  Cassibai  Base  (1868),  9  W.  B.  C.  B,  463  ;  Brojo 
(1880),  7  I.  A  212,  at  p,  231  ;  5  "Bom.  Mohun   (Fhakoor  v.    Gouree  Pershad 
110,  at  p.  118.  CJiowdhry  (1871),  15  W.  B.  C.  B  70  ; 

2  Post,  p.  467.  Oooroo    Churn    Sircar    v,    Koylash 

*  Post,  p.  464.  Chunder  Sircar  (1866),  6  W.  B.  C,  B. 
4  "  Mitakshara,"  chap.  i.  s.  v,  paras.     93  ;  Mutton,  Kristo  Bosoo  v.  Bhugoban 

1,  2  ;  "  Daya-Bhaga,"  chap.  hi.  s.  i.  Ckunder  Bosoo  (1872),  18  W.  B.  C.  B. 

para.  21 ;  "  Smriti  Chaadrika,"  chap.  32  ;    B.    K.    Sarvadhikan's  ««  Hindu 

viii.  paras.  1,  2.  Law  of  Inheritance,"  p.  483. 

s  «  Vyavahara  Mayukha,"  chap,  iv.         9  (Mitakshara   School)    NffgesJi  v. 

s.  x.  para.  20.  Gururao  (1892),  17  Bom.  303;  Ram 

6  *' Mitakshara,"   chap.   li.   s.   xii.  Swaruth    Pandey    v.    Basdeo    Singh 
para.    16;    "Vyavahara  Mayukha,"  (j&z&o0)(1867),2Agra,168;  SheoBehai 
chap.    iv.    s.    x.    para.    21 ;  "  Smriti  Singh  v.  Owed  Konwur  (Mussummat) 
Chandrikfc"  chap,  ix.  s.  iii.  para.  25 ;  (1840),  6  Ben.  Sel.  B.  301  (2nd  ed, 
Banfcrjee's  "Law  of  Marriage,"  3rd  378).     (Bengal  School)  Ramdkun Sein 
ed,,  3^402..  v.  Kishen  JCanth  Sein  (1821),  3  Ben, 

7  ^W&  p.  363-         ,  Sel,  Bf  100  (new  edition,  133), 

*  firoyd 
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SUCCESSION  PER  CAPITA. 


[CHAP.  x. 


°     *  * 


regards  daughter*/  hoiw,  it  has  always  been  held  that  they  buccced  not 
pr  ttlirptfi  but  fur  cnpittt.  ...  Ho  in  the  cane  of  brothers'  sons  the  same 
rule  ha*«  l>mi  Uid  don  n.  In  both  cases  the  succession  is  direct,  the  nephews 
in'ing  entitled  to  claim  as  nfphens  and  being  liable  to  be  excluded  by  any 
wirU*  or  aunt,  as  the  ca.se  ma\  be,  if  one  happens  to  survive  the  propositus, 
The  Minilirity  between  the  twece&sion  of  thehe  nephews  with  that  of  the 
remoter  gotrnjti  wpwda*  w  more  complete  than  that  between  the  succession 
of  the  latter,  and  that  of  lineal  descendants."  * 

There  is  apparently  no  objection  to  an  heir,  either  under 
the  Mitakshara  2  or  the  Bengal  law,3  relinquishing  his  rights 
of  inheritance  in  favour  of  the  next  heir. 

This  applies  also  to  the  case  of  an  impartible  R&j.4 


Unchaste 
widow. 


Oth^r  un* 
chaste  heirs. 


EXCLUSION  FROM  INHERITANCE. 

An  unchaste  widow  is  not  entitled  to  succeed  to  the  property 
of  her  husband,3  but  where  before  the  loss  of  chastity  the 
property  has  vested  in  her,6  although  she  may  not  have  acquired 
possession  thereof,7  hor  rights  therein  are  not  devested  by  the 
of  chastit. 


Uneha^tity  \\hieh  has  been  condoned  by  the  husband  is  not  a  bar.8 

la  parts  of  India  governed  by  the  Mitakshara  law  a  widow 
it  the  only  female  heir,  at  any  rate  in  Bombay  and  Madras,  who 
id  excluded  by  unchastity  from  inheritance  to  a  male  Hindu,0 


C.  R.  a67»  at  p.  371; 
Mayufcha,"  chap.  iv.  s.  viii  paras.  2, 
6»  8, 9 ;  "  Baya-Bhaga,*1  cltap.  xl  SL  i, 
para.  56,  Sec  Rajfaxmumree  Dawtte  r. 
OMbze  Da&ee,  Ben.  S,  D.  A.  1858> 
p.  1891.  As  to*  her  right  of  main- 
tenance, see  ante,  p.  83. 

*  Momram  Kolita  v.  Kerry  JKoli* 
tany  (1880),  7  I.  A.  115;  5  Calc, 
776 ;  6  C.  L.  R.  322;  S.  (X  (in  court 
below)  (1878),  13  B.  L.  R.  1;  19 
W.  R.  C,  R.  367 ;  Parvetfi  v.  Bkibft 
(1867),  4  Bom.  H.  C.  A.  0.  25; 
Xehalo  v.  Ktehen  Ltd  (1879),  2  All 
130;  SeUam  v.  Chmnammal  (1901), 
24  Mad.  441. 

7  Shawani  v.  Matolab  Kmr  (1879), 
2  AIL  171. 

8  Gangadbar  v.    FfiZfo   (1911),  36 
Bom,  338;  13  Bom.  L.  R,  103& 

»  (As  to  daughter)  Tarn  v.  Kridkm 
(1907),  31  Bom.  495,  at  p.  502;  9 
Bom,  J*  R.  774 ;  Adiyapi  v. 


v.  Ournrao  (1892),  17 
Bom.  303 ;  Ramgntty  ®os*  v,  Nundo 
Koatwr  Dot*  (186$),  2  W.  R.  0.  R. 
11.  "  Partition  is  equal  in.  the 
absence  of  special  texts  to  the  con- 
trary," Bhattacharya's  **  Hindu  Law,** 
2nd  «L,  p.  442. 

8  ^  Mitftkshara/1'  chap.  i.  s.  ii.  para. 
11  ;  Ruvw  Mudr  Sheo  Bhudr  v. 
SoopsthuK^wr  Shun&erjee  (1823)»  2 
Borr.  656,  at  p.  665.  See  Mekerban, 
Singh  v.  Sheo  Koonwzr  (Muxsumal} 
(1866),  1  Agra,  106 ;  ante,  p.  230. 

3  Hujoyeekant  Hitter  v.  Premehand 
BOK  (1862),  Marsh,  241.    See  Ram 
Kannye    Gossamee    v.   Meernomoyte 
&wee  (1865),  2  W.  R.  C  R.  49. 

4  Lttchmeemirain  Singh  v-   Gibbon 
(18^),  14  W,  R,  C.  R.  197. 

»  "  ilitakshara;'  chap,  ii  s.  i.  paras. 
37-3%  s.  ii  para,  2;  Kery  KoUtany 
v.  Moweram  Kolita  (1873),  13  B. 


CIUJP.  fc/j 

The  "fcJmrita  Ohandrika,"  l  which  is  of  grtvtt  authority  in 
and  the  "  Viramitroclaya,"  3  which  w  of  authority  in  the  Benares  whool,1 
make  chastity  a  condition  for  inheritance,  but  the  "  Mitatasham  M  and 
tho  ku  Maynkha  "  omit  to  impose  upon  a  daughter  the  condition  of  Ix-ing 
ohastc,B  The  law  is  thus  cle&r  in  Bombay,  and  in  Madras  the  <jm-tion 
H  covered  by  tho  decision  in  Kojiyatltt  v.  L&kshmi.*  There  Ls  no  nntlmnty 
elsewhere,  but  it  is  submitted  that  the  omission  of  tins  condition  from 
the  *'  ADtakshara  "  decide*  the  question. 

According  to  the  Bengal  school,  in  addition  to  the  widow 
any  other  female  heir  to  a  male  is  excluded  by  her  unehastity  7 
antecedent  to  the  vesting. 

Unchastity  is  not  a  bar  to  inheriting  dridlian  property.8 

"  The  only  disqualification  for  a  widow  to  inherit  her 
husband'!?  estate  is  that  one  of  physical  uneliastity."  ° 

Act  XV.  of  1856,  which  empowers  Hindu  widows  to  remarry,  Fuifeiture  of 
provides  as  follows  :-  ' 

Sec.  2.  "  All  rights  and  interests  which  any  widow  may  have 
in  her  deceased  husband's  property  by  way  of  maintenance,  or 
by  inheritance  to  her  husband  or  to  his  lineal  successor,^10  or 
by  virtue  of  any  will  or  testamentary  disposition  conferring 
upon  her,  without  express  permission  to  remarry,  only  a  limited 
interest  in  such  property,  with  no  power  of  alienating  the 
same,  shall,  upon  her  remarriage,  cease  and  determine,  as  if 

(1879),    4    Bom.    104 ;    Kojiya&u  v.  Calc.  550,  at  p.  554 ;  Sundari  Lctoni 

&*Mm*(1882),5>Iad.  149,  at  p.  155;  v.  Pitantban  Letani  (1905),  32  Calc. 

Vedammal  v.    Yedanayaga  Mudaliar  871 ;  9  C.  W.  N.  1003 ;  Rarnananda 

(1907),  31  Mad.   100 ;  Angammal  v.  v.    RaiJcishori   Barmani    (1894),    22 

Venkata  Reddy  (1902),  26  Mad.  509,  Calc.    347 ;    Kamnath    ToUpaitro  v. 

at  p.  511;  Ganga  Jati  (Musammat)  Durga  Sundari  Deli  (1878),  4  Calc. 

v.  Qhastta  (1875),  1  All.  46 ;  DeoJeee  550 ;    Rery    Xolitany  v.    Moneeram 

(Mwwmat)    v.  Sookhdeo   (1870),   2  Kdita    (1873),   13   B.    L.   B.   1,   at 

N.  W.  P.  361,     (As  to  a  mother)  Dal  p.  48;  19  W,  B.  C.  R.  367,  at  p, 

£i*»0fc  v.  JDim  (Mu&ammat)  (1909),  32  393. 

All.  155 ;  Kajiyadu  v,  Lakskmi  (1882),         8  Gawp*  Jati  (Musammt)  v.  ®fat« 

5  Mad.  149 ;  JSaldea  Singh  v.  Mathura  aito    (1878),  1    AIL    46 ;    Noffendra 

Kunwar  (1911),  33  All.  702.  -  Nandiw  Dassi  v.  Benoy  Krishna  Deb 

i  Chap.  xi.  s.  ii.  para.  26,  (1902),   30   Calc.  521 ;  7   C.   W.   N. 

8  Ante,  p.  17.  121 ;   Ang&mmal  v.  FfiwJMfi*   Meddy 

8  Chap.  iii.  pt.  ii.  s.  3.  (1902),  26  Mad.   509.    Sastri  G.   C. 

*  Aide,  pp.  16,  17.  Sarkar  disputes  this  ("  Hindu  Law," 

s  See  Adm/apa  v.  Budrava  (1879),  3rd  ed.,  p.  333). 
4  Bom.  104,  at  pp.  110,  111.  8  Khcttermoni  Dassi  (Sm.}  v.  AV 

6  (1882),  5  Mad.  149.  ditmbini    Ztort    (Sm.)      (1912),     10 

7  Baghanandan's  commentary  on  C.  W.  N.  984,  at  p.  966. 

**  Daya-Bhaga,**  chap.  xi.  s.  ii.  para.  xe  Thus  she  forfeits  property  in- 
31,  referred  to  in  JRamnath  Tofapattrv  herited  from  a  son  ;  V  it  hit  v.  Go* 
v,  Dwga  Sundari  DM  (1878),  4  mnda  (1896),  22  Bom.  321. 
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WIDOW* 


K. 


she  had  then  died,  and  the  next  heirs  of  her  deceased  husband, 
or  other  persons  entitled  to  the  property  on  her  death,  shall 
thereupon  succeed  to  the  same." 

Remarriage  of       There  is  a  conflict  of  authority  as  to  \\hethcr  this  applies  whether  or 

widow.  n0£  QfaQ  has  Before  such  remarriage  abandoned  Hinduism.    On  the  one  hand 

it  has  been  held  that  the  Act  only  applies  to  widows  who  are  professed 

Hindus  at  the  time  of  remarriage.1    On  the  other  hand  there  is  authority 

that  a  woman  cannot  by  a  change  of  religion  retain  the  rights  which  she 

would  others  ise  have  lost. a     It  is  submitted  that  the  latter  view  is  correct. 

A  widow  does  not  by  remarriage  lose  her  rights  to  succeed  thereafter 

to  her  son  or  other  lineal  successor  of  her  husband.3 

There  is  a  conflict  of  opinion  as  to  whether  widows,  who  are  by  the 
custom  of  their  caste  entitled  to  remarry,  lose  their  interests  in  the  property 
of  their  husbands  by  remarriage.  The  Allahabad  High  Court  *  considers 
that  they  do  not,  but  the  High  Courts  at  Calcutta,5  Madras,6  and  Bombay 7 
have  taken  the  opposite  view. 

She  has  the  same  rights  of  inheritance  to  her  new  husband  as  she 
would  have  had,  had  such  marriage  been  her  first  marriage.8 


Physical 

defects. 


Certain   physical   defects   exclude  from  inheritance   and 
coparcenary,9  viz.  impotence,10  idiocy,11  congenital  blindness,12 


1  Abdul  Aziz  Khanv.Xvrma  (1913), 
35  All.  366. 

2  Matungini  Gupta  v.  Ram  Button 
Hoy  (1891),  19  Calc.  289,  overruling 
Gopal  Singh  v.  Dhungazee  (1865),  3 
W.  R.  C.  R.  206. 

3  Akora  Suth  v.   Boreani   (1868), 
2  B.  L.  B.  199 ;  11  W.  R.  C.  R.  82 ; 
Basappa  v.  Rayava  (1904),  29  Bom. 
91 ;     6    Bom.   L.    R.    779 ;     Haru 
Ddmd  (Chamar)  v.  KaM  (1902),  26 
Bom.    388;    4  Bom.    L.    R.    737; 
Lakshwana  Sasamallo  v.  Stva  Sasa- 
mallayani  (1905),  28  Mad.  425. 

*  Khuddo  v.  Durga  Prasad  (1906), 
29  All.  122  ;  Bar  Saran  Das  v.  Nandi 
(1889),  11  All,  330  ;  Ranjit  v.  EadJia 
Ram  (1898),  20  AH.  476  ;  Gajadhar  v. 
Kauntsilla  (1908),  31  All.  161.  These 
decisions  were  accepted  with  hesita- 
tion in  Mula  v.  Partdb  (1910),  32 
All.  489. 

6  RaMil    Jehan    Begum    v.    Ram 
Surun  Singh  (1895),  22   Calc.   589; 
Ooufichurn  Patm  v.  Stia  Patm  (1909), 
14  C.  W.  N.  346;  Muhammad  Umbar 
v.  Mankwr  (Must.)  (1917),  21 C  W.  N. 
900. 

8  Mwrugayi  v.  ViramtTcali  (1877), 
1  Had.  226. 

7  Ftita  v.  Gwinda  (1896),  22  Bom. 
321. 


8  Act  XV.  of  1856,  sec.  5. 

9  See  ante,  pp.  228,  229. 

10  uDaya-Bhaga,"  chap.  v.  paras. 
7,  8 ;    "  Viramitrodaya,"   chap.   viii. 
The  "  Mitakshara "  (chap.  ii.  s.  10, 
para.  2)  describes  an  impotent  person 
as  one  of  the  third  sex,  but  in  "  Bala- 
abhata "    the    authoress    (Lakshmi 
Devi)  includes  a  male    eunuch,  so, 
according  to  her,  impotence  need  not 
be     congenital.      The    "Viramitro- 
daya "  takes  a  different  view,  but  the 
" Mitakshara"  (chap.  ii.  s.  10,  para. 
3)  includes  persons  who  have  become 
impotent.     "Maim,"  chap.  ix.  para. 
201,  excludes  eunuchs,  so  apparently 
non-congenital  impotence  will  be  a 
ground  of  exclusion.    Except  in  the 
cases  of  hermaphrodites  and  eunuchs, 
impotence,   so   as  to   exclude   from 
inheritance,  is  very  difficult  to  prove  : 
see  Bhattacharya's  "  Law  of   Joint 
Family,"  pp.  405,  406. 

11  I.e.    of  unsound   and   imbecile, 
mind.    See  Tirumamagal  Ammal  v. 
Ramasvami  Ayycmgar  (1863),  1  Mad. 
H.  0.  214,    The  "  Mitakshara  "  (chap, 
ii.  s.  10,  para.  2)  defines  an  idiot  as 
a  "  person  deprived  of  the  internal 
faculty ;   meaning   one   incapable  of 
discriminating  right  from  wrong." 

18  Murarji  QokuUas  v. 
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deafness  or  dumbness,1  absence  of  a  limb  or  sense,58  laineuess, 
i.e.  complete  incapacity  to  walk,3  lunacy,4  although  not  con- 
genital 6  or  incurable.6 

If  the  interest  be  vested  by  birth,  it  cannot  be  devested  by 
subsequent  lunacy  7  ;  nor  can  it  be  devested  by  lunacy  com- 
mencing after  the  succession  has  opened  out.8 

The  rule  of  Hindu  law  which  disqualifies  "  idiots  "  and  "  madmen  n 
from  inheritance,  should  be  enforced  only  upon  the  most  clear  and  satis- 
factory proof  that  its  requirements  are  satisfied.  The  rule  does  not 
contemplate  the  disqualification  of  persons  who  are  merely  of  weak  intellect 
in  the  sense  that  they  are  not  up  to  the  average  standard  of  human 
intelligence,  or  endowed  with  the  business  capacity  to  manage  their  affairs 
properly.  & 


(1876),  1  Bom.  177.  See  Bakubai 
v.  Manchhabai  (1864),  2  Bom.  H.  C. 
5.  Blindness,  even  if  incurable,  is  not, 
if  it  is  not  congenital,  a  ground  of  ex- 
clusion ;  Umabai  v.  BJiavu  Padmanji 
(1877),  1  Bom.  557 ;  MoJiesh  Chunder 
Roy  v.  Chunder  Mohun  Eoy  (1874), 
14  B.  L.  R  273 ;  23  W.  R.  C.  R.  78  ; 
Kalidas  Das  v.  Krishan  Chandra  Das 
(1869),  2  B.  L.  R.  F.  B.  103;  11 
W.  R.  A.  0.  J.  11.  See  Bhattacharya's 
"  Law  of  the  Joint  Family,"  p.  419. 

1  Muddun    Gopal    Lai    (Lola)    v. 
Khikinda   Koer    (Mussumat)    (1890), 
18  I.  A.  9 ;  18  Calc.  341 ;  Him  Sing 
(Chaudri)  v.  Cfunga  Sahai  (Chaudhri) 
(1883),    11    I.    A.    20 ;    6   All.  322 ; 
Vallabhram  Shivnarayan  v.  Hariganga 
(Bai)   (1867),  4  Bom.  H.  0.   A.   C. 
135 ;  Pareshmani  Dasi  v.   Dtnanath 
Das  (1868),  1  B.  L.  R.  A.  C.   117; 
11  W.  R.  A.  O.  J.  19,  note  ;  Balgovind 
Latt  v.  Rampertab  Singh,  Ben.  S.  D.  A. 
I860,  vol.  i.  p.  661. 

2  "  Mitakshara,"  chap.  ii.  s.   10; 
**  Daya-Bhaga,"  chap.  v.  s.  7.  "  Liter- 
ally, an  organ ;  explained  by  some  as 
a  sense,  as  that  of  smelling,  or  of 
sight,  etc.,  but  by  others,  a  limb,  as 
the  hand,  foot,  and  so  forth."    Cole- 
brooke's  annotation  to  "Daya-Bhaga," 
chap.  v.  para.  7. 

8  "  Daya-Bhaga,"  chap.  v.  para. 
10 ;  Colebrooke's  "  Digest,"  vol.  hi. 
p.  421.  "There  is  no  text  which 
declares  that  lameness  should  be 
congenital,"  Bhattacharya's  "Hindu 
Law,"  2nd  ed.,  p.  350,  but  in  Yen* 
kata  Subba  Rao  Y. 


(1902),  26  Mad.  133,  it  was  held 
that  lameness  which  was  not  con- 
genital did  not  exclude.  See  Futtick 
Chunder  Chatterjee  v.  Juggut  MoTiinee 
Dabee  (1874),  22  W.  R.  C.  R.  348 ; 
Sircar's  "  Vyavastha  Darpana,"  2nd 
ed.,  p.  1005. 

4  Ram  Soonder  Roy  v.  Ram  Sahye. 
BJiugut  (1882),  8  Calc.  919. 

6  Ram   SaJtye   Bhukkut   v.    Laljee 
Sahye  (Lalla)    (1881),   8  Calc.    149; 
9  C.  L.  R.  457  ;  DwarZanath  Bysak  v. 
Mahendranath  Bysak  (1872),  9  B.  L.  R. 
198;  18  W.  B.  C.  R.   305;  Wooma 
PersTiad  Roy  v.  Grish  Chund&r  Pro- 
chundo    (1884),    10    Calc.  639;    Deo 
Kishen  v.  Budh  PrakasTt  (1883),  5  All. 
509.    See  Bodhnarain  Singh  (Baboo) 
v.   Omrao  Singh  (Baboo)  (1870),   13 
M.  I.  A.  519  ;  6  B.  L.  R.  509 ;  15 
W.  R.  P.  C.  1 ;  Oour&enath  v.  Collector 
of  Monghyr  (1867),  7  W.  R.  C.  R.  5 ; 
Murarji  Qokuldas  v.  Parvatibai  (1876), 
1  Bom.  177,  at  p.  182. 

0  Dwarkanath  Bysak  v.  Makendra- 
nath  Bysak  (1872),  9  B.  L.  R.  198; 
18  W.  R  C.  R.  305 ;  Deo  Ki&hen  v. 
Budh  Prakash  (1883),  5  All.  509. 

7  Tirbeni  Sahai  v.  Muhammad  Umar 
(1905),  28  All.  247  ;  Braja  BJtokan  Lai 
Ahusti  v.  BichanDobt  (1870),  9B.  L.  R. 
204,  note-,  14  W.  R.  C.  R.  329 ;  Sanku 
v.  Puttamma  (1890),  14  Mad.  289. 

8  Dwarkanath  Bysak  v.  Mahendra- 
nath Bysak  (1872),  9  B.  L.  R.  198 ; 
18  W.  R.  C.  R.  305 ;  Deo  Kishen  v. 
Budh  Prakash  (1883),  5  All.  509. 

*  Surti  v.  Narain  Das  (1890),  12 
All  530. 
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A  physical  defect,  which  would  exclude  a  male  from  the  inheritance, 
would  also  exclude  a  female.1 

The  ancient  text-books  also  exclude  persons  suffering  from 
an  incurable  disease.2  Under  modern  authorities,  persons 
suffering  from  the  aggravated  form  of  leprosy,  viz.  the  sanious 
or  ulcerous  type,  are  excluded,3  but  persons  suffering  from  the 
less  aggravated  form  of  that  disease,  viz,  the  anaesthetic  form, 
are  not  excluded.4 

Deformity  and  unlit  ness  for  social  intercourse  arising  from  the  virulent 
and  disgusting  nature  of  the  disease  are  the  tests  for  the  exclusion  from 
inheritance.5 

Although  there  are  no  cases  on  the  subject,  there  seems  no  reason 
•why  the  text  of  the  law  should  not  be  followed,  and  why,  if  it  be  clearly 
proved  that  a  person  is  suffering  from  a  serious  and  incurable  disease 
such  as  cancer  or  phthisis  he  should  not  be  excluded*  In  the  case  of  the 
latter  disease,  as  modern  research  has  produced  cures  in  cases  which 
before  were  treated  as  incurable,  it  would  be  difficult  to  prove  a  case  of 
exclusion.  As  to  the  former  disease  much  might  depend  on  the  situation 
and  stage  of  the  disease. 6 

In  ancient  times  there  \\ero  many  other  grounds  for  exclusion  from 
inheritance  and  partition,  but  as  they  were  removable  by  expiation,  it 
is  said  that  the  Courts  would  not  apparently  now  give  effect  to  them.7 
There  is,  however,  authority  that  expiation  is  necessary.8  For  instance, 
"  an  enemy  of  his  father  "  was  excluded,9  but  this  portion  of  the  law  is 
now  obsolete.10 

1  See  Sakubai  v.  Mantfiabai  (1864),  Thevan  (1917),  38  Mad.  250,  at  p.  255. 

2  Bom.  H.  0,  5.  «  K.  K,  Bhattacharya,  ("  Law  of 

8  "  Mitakshara,"  chap,  ii.  s.  10,  in  Joint  Family,"  pp.  407,  408)  points 

para.  2,  "  marasmus  "   (atrophy)  is  out  the  difficulty  in  holding  that  a 

given  as  an  example  ;   Colebrooke's  disease  is  incurable.    See  Issur  Chun* 

"  Digest,"  vol.  iii.  p.  321.  der  Sein  v.  Ranee  Dossee  (1865),  2  W 

a  Awmta    v.    Ramabai    (1877),    1  E.  0.  R.  125. 

Bom.  554 ;  Janardhan  Pandurang  v.  7  See  Mayne's  *{  Hindu  Law,"  8th 

Gopal  (1868),  5  Bom.  H.  C.  A.  C.  J.  e<L,  p.  830. 

145 ;    Muttuvfiaya   v.   Parasatii,    1  8  Sircar's  "  Vyavastha  Darpana," 

Mad.  S.  D.  A.  239 ;  fthoobuwssuree  2nd  ed.,  pp.  1007,  1008.    See,  how- 

Debia  v.  Gouree  Doss  Turkopuncliaun  ever,  Bhoobunessuree  Debta  v.  Oouree 

(1869),   11   W.   R.   C.  R.   535.    See  Dou  TurJcopuncltanun  (1869),  II  W. 

Bhagaban  Ramanuj  Das  (Mohunt)  v.  R.    C.    R.   535 ;   Bholanath  Raee  v. 

Roghumndun  Ramanuj  Das  (Mohunt)  Sabitra  (Mussummaut)  (1836),  6  Ben. 

(1895),  22  I.  A.  94;  22  Calc.  843;  Sel.R.  62  (new  edition,  K) ;  Sheonauth 

LaMri    Priya    v.    JBhairab    Chandra  Rai  v.  Dayamyee  Ckowdrain  (1814),  2 

Chaudhuri  (1833),  5  Ben.  Sel.  R,  315  Ben.  Sol  R.  108  (new  edition,  137). 

(2nd  ed.  369) ;  K.  K.  Bhattacharya's  9  "  Mitakshara,"   chap.   ii.   s.    10, 

"  Law  of  Joint  Family,"  pp.  408,  409.  para.  3.    See  Jye  Koonwur  (Mwst.) 

*  Kwyarohana  Pathan  v:  SuHbaraya  v.   Bhikaree  Singh,   Ben.  S.   D.   A, 

Fhwan  (1913),  38  Mad.  250 ;  Runch-  1848,    p.    320 ;   Bholanath    Raee    v. 

hod  Naran  v.  Ajoobai  (1907),  9  Bom.  Sabitra  (Musmmmaut)  (1836),  6  Ben. 

L-  R.  1H.  Sel.  R.  62  (new  edition,  71). 

6  Kaywvhana  Pathan  v.  Subbaraya  10  Katta  Pershad  v,  Sudree  &dh 
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Although  4>  M.mu  "  *  traits  fraud  by  one  of  th«  oojw  ,  i 

as  a  forfeiture  of  his  uluire,  it  hceins  clour  that  it  h«%s  no  &wh  effect,  but  th,ii 
the  defrauding  coparcener  is  merely  compelled  to  bring  into  puUUou  tJw 
property  of  which  he  sought  to  defraud  his  ooparoonw.  » 

The  burden  of  proof  is  upon  the  powon  seeking  to  prino 
the  disqualification.3 

No  one  is  entitled  to  take  by  inheritance  tlio  property  of  Murder  by 
a  person  to  whoso  murder  ho  has  beon  an  accessory. 


4 


hrir. 


It  has  been  held  that  he  is  entitled  to  niaini  enanoc  out  of  such  estate,5 

When  an  heir  is  disqualified,  the  next  heir  of  the  deceased 
succeeds,  as  if  the  disqualified  person  were  dearth 

The  son  of  a  person  excluded  from  inheritance  can  inherit  if  he  Is 
himself  an  heir,  but  he  doe?  not  inherit  as  the  son  of  hh  father,7 

Ittusliation. 

A.  leaves  a  sister's  son  who  is  blind,  and  has  a  son  B.    B.  cannot 
inherit.8 

The  wife  or  widow  of  a  disqualified  Hindu,  in  cases  governed  by  the  Wife  of  di** 
Bombay  law,  does  not  become  incapable  of  inheriting  property  merely  < 
by  reason  of  her  husband's  disqualification,  whether  she  claims  as  beir 
to  a  deceased  person  through  her  husband  or  otherwise,  if  she  be  herself 

(1871),  3  N.  W.  P.  H.  0.  267.    See  wya$a  Mudaliar  (mi},  31  Mad.  100; 

Kheitermoni  Daavi  (8m.)  v.  KadamUni  Gangu   v.    Ghandrabhagabai    (1007), 

DM*  (0m.)  (1912),  16  C.  W.  N.  964,  32  Bom.  275 ;  12  Bom.  L,  R.  HO. 

at  p.  967.  Ife  may  be  an  interesting  question  aa 

1  Chap.  is.  para.  213.  to  what  is  the  effect  upon  the  right; 

8  Kalka   Pershad   v.    Budrce   Sah  of  survivorship  in  the  case  of  the 
(1871),  3  N.  W.  P.  H.  C.  267.    Sco  murder  of  one  coparcener  by  another. 
Colebrooke's  "  Digest,"  vol.  ii,  p.  564,  6  Nttmadhab    Mitter    v.    JotMra 
vol.  iii.  p.  398 ;  <c  Yajnavalkya,"  ii,  Nafo  Mtttor  (1913),  17  C.  W.  N.  341. 
para.  126 ;    "  Mitakshara,"   chap.   i.  «  Parethmani    jDo*t    v.    frinawtk 
s.  9;  "Smriti  Chandrika,"  chap.  xiv.  Das  (1868),  1  B.  L.  B.  A.  CL  117;  11 
paras.  4-6 ;  "  Vyavahara  Mayikha,9'  W.  R.  A.  O.  J.  19,  note ;  JSMnanin 
chap.   iv.   s.   6,  para.  3 ;   Strange 's  Singh  (Baboo)  v.  Qmrat*  Singh  (M&loo) 
"Hindu     Law,"    vol.    i.    p.    232;  (1870),  13  H,  X  A.  519;  6  B.  L.  R. 
Strange's  "Manual,"   s.   273;   West  509;  15  W.   R.   P.  C.  1;  W.  Mac- 
and  Buhler's" Hindu  Law,4*  2nd  ed.,  naghten's    "Hindu   law,'*    vol    ii. 
pp.     307,     308 ;     "  Viramitrodaya "  p.  42.                                    « 
(Sarkar's  translation),  p.  245 ;  " Baya-  7  P&reahmani  Dasi  v.  Dinanatk  Das 
bhaga,"  chap.  xiii.  para.  2 ;  «'  Daya-  (1868),  1  B.  L.  R.  A.  C.  117 ;  11  W. 
Krama-Sangraha^"  chap.  vhi.  R.  A.  0.  J.  19,  not^.    As  to  adopted 

9  See  Ran   Bijai  Bahadur  Singh  sons  of  disqualified  persons,  see  ante, 
{Dewan)    v.    Jagatpal    Singh    (Rae)  pp.  100t110. 

(1S90),  17  I.  A.  173 ;  18  Calo.  111.  •  K^idas  Dcta  v.  KruJuM  Chandra 

*  Vetianayaga    Muddier    v.    Vc-  Das  (1869),  2  B.  L.  R.  F.  B.  103,  at 

damnwl  (1904),  27  Mad.  591;  8.0.  p.  110;  11  W.  R.  A.  0.  ,T.  11,  at 

after   remand,    Vwfammal  T,   Feafo*  p,  16. 
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property. 


Change  of 
iossgoTeaste. 


free  from  any  of  the  defects  \\hHi  exclude  a  per*on  from  inheritance  under 
the  Hindu  law,1 

There  is  nothing  to  prevent  the  \\ido\\  of  a,  disqualified  pernon  from 
inheriting  as  heir  to  her  husband,  or  to  her  H>n.a 

Property  which  lias  once  vested  cannot  bo  de  vested  by  a 
subsequent  disqualification,3  and  conversely  the  removal  of 
the  ground  of  exclusion,  as,  for  instance,  when  the  insanity 
ceases,  does  not  dovest  the  estate  of  a  person  who  has  taken.4 

The  birth  of  a  >son  to  the  disqualified  person  does  not  devest  the  estate 
of  a  person  who  lus  taken  as  heir,  5 

It  is  undecided  whet-hoi1  the  physical  defects  >\  hich  exclude 
from  inheritance  to  the  property  of  a  male  also  exclude  in  the 
case  of  inheritance  to  a  female,6  the  texts  on  the  subject  being 
directed  to  the  case  of  inheritance  from  males. 

Sastri  G,  C.  Sarkar  contends  that  no  distinction  is  to  be  made  between 
the  two  cases.7  The  question  as  to  whether  a  married  daughter  having 
a  dumb  son  can  inherit  stridhan  property  under  the  Bengal  school  was 
considered  in  CTiaruchunder  Pal  v.  Nobo  Swideri  Das*,8  and  decided  m 
her  favour  on  the  ground  that  it  was  not  shown  that  the  dumbness  was 
incurable. 

Change  of  religion  or  loss  of  caste  for  any  reason9  does 
no^  Per  se  exclude  from  inheritance.10 


1  Gangu  v.  Chandrabltagdbai  (1907), 
32  Bom.  275 ;  10  Bom.  L.  E.  140. 

8  See  Oorrt«  Diftya  v.  Rammuni 
Dibya  (1812),  Wra,  Macaaghten's 
€<  Hindu  Law,**  ii.  130. 

3  Moniram  Kolita  v.  Kerry  Kolitany 
(1880),  7  I.  A.  115,  at  p,  153  ;  5  Calc. 
776,  at  p.  788;  6  0.  L.  B.  322,  at  p. 
332  ;  Abilakh  Bhagat  v.  Bhekhi  Mafita 
(1895),  22  Calc.  804 ;  Tirbeni  Sahai 
v.  Muhammad  Umar  (1905),  28  All. 
247 ;  Sanlu  v.  Puttamma  (1890), 
14  Mad.  289,  at  p.  294 ;  Deo  KisJten  v. 
Budh  Prakash  (1883),  5  AH  509; 
fialyovinda  (Musst.)  v.  Lai  Buhadoor, 
Ben.  S.  D.  A.  1854,  p.  244  ;  Ran  Bijai 
Bahadur  jjinjh  (Dewar)  v.  Jagatpal 
Singh  (Roe)  (1890),  17  L  A.  173; 
18  Gale.  111. 

*  .Dso  Ktehen  v.  Budh  Prakafih 
(1883),  5  AIL  509. 

5  Kotidas  Das  v.  Krishan  Chandra 
Das  (1^860),  2  B.  L.  K.  F.  B.  103  ;  11 
W.  Jt.  A.  0.  JF.  U  ;  Pareshmani  Dasi 
v.  AfyMw&h  D^  (1868),  1  B.  L.  B. 
A,  0,  U7  j  11  W^  At  O.  J.  19,  note  ; 


Deo  Kishen  v.  Budh  PraJcash  (1883),  5 
All.  509;  Bapuji  Lakshman  v.  Paitdu- 
rang  (1882),  0  Bom.  610;  Pawadcwa 
v.  Vcnkatcsh  Hanmant  Kulkarm  (1908), 

32  Bom.  455 ;  10  Bom.  L.  B,  559. 

0  BanerjeVs  "Law  of  Marriage,** 
3rd  ed.,  pp.  361,  362. 

7  "  Hindu  Law,"  3rd  cd.,  p.  333. 

8  (1891),  18  Calc.  327. 

9  Subtaraya   Pittai    v.    Ramasami 
PiUai  (1899),  23  Mad  171. 

10  Act  XXI.  of  1850.    Bltujjun  Lai 
v.  Gya  Pershad  (1870),  2  N.  W.  P. 
446  ;  Taij  Singh  v.  Kousilla  (Musst.) 
(1866),    1    Agra,    90;    Honamma  v. 
Timanwbfiat   (1877),    1   Bom.    559; 
Gopal  Stngh  v.  Dhungazee  (1865),  3 
W.   B.    C.   B.  206 ;  Karuthedatta  v. 
Mele  Puttakat  Vassa  Devan  Namboodri 
(1866),  1  Ind.  Jur.  N.  S.  236.    See 
Khunni  Lai  (Lola)  v.  Gobind  Krishna 
Narain  (Kunwar]  (1911),  38  I.  A.  87  ; 

33  All.  356;  15  0.  W.  N.  545;  13 
Bom.   L.   B.   427,   reversing   Gobind 
Krishna  Narain  v.  KTinnm  Lai  (1907), 
20  AU.  487, 
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Whero  the  circumstances  create  the  disability  apart  front  tlie  exclusion 
of  caste,  the  Freedom  of  Religion  Act l  gives  no  relief,  as  uhere  a  tvidow 
forfeits  her  right  by  unchastity.2 

As  to  inheritance  by  a  prostitute  daughter,  see  post,  p.  388. 

A  member  of  one  of  the  twice-born  classes  who  in  clearly  Abandonment 
proved  to  have  completely  and  finally  abandoned  all  worldly  affairs  by  heir. 
affairs,3  as  by  entering  "  into  an  order  of  devotion  "  or  becoming 
a  hermit,  an  ascetic  or  a  perpetual  religious  student,4  is  ex- 
cluded from  inheritance.5 

There  does  not  seem  to  bo  anything  in  the  law  to  preclude  him  from 
returning  to  the  world  and  resuming  his  rights  if  they  have  not  vested 
in  others. 

A  Sudra  who  becomes  an  ascetic  is  not  excluded  from  inheritance 
unless  some  usage  is  proved  to  the  contrary. 6 

An  heir  can  renounce  his  right  to  succession  to  property.7    Renunciation 


of  succession. 


1  XXI.  of  1850.  xi.  para.  5. 

2  Ante,  pp.  368,  369.  *  Harish    Chandra   Roy    v.    Atir 

3  This  does  not  include  Byragees,  Mahmud  (1913),  40  Calo.  545 ;  17  0. 
Teeluck    Chunder    v.    Shama    Churn  W.  N.  517 ;   Dharmupuram  Pandara 
Prokaah  (1864),  1  W.  B.  C.  B.  209.  Sannadhi    v.     Vtrapandtyam    PM 

*  As  to  the  succession  to  his  pro-  (1898),  22  Mad.  302. 

perty,  if  any,  see  post,  pp.  415,  416.  3  See  Gooshaeen  Feefcumjee  v.  Pur- 

5  "  Mitakshara,"  chap.  ii.  s.  x.  para,  sotum  Lttlljee  (186S),  3  Agra,  238; 

3 ;  "  Daya-Bhaga,"  chap.  v.  para,  11 ;  LadooiaU    (Mussumat]    v.    Sanvaky 

"  Vyavahara  Mayukha,"  chap.  iv.  s.  (18C8),  Ibid.  101. 
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OltDEtt   OF  INHERITANCE   TO   MALES  ACCORDING   10   THE 
MITAKSHARA  LAW. 

'•  THERE  is  in  the  Hindu  law  so  close  a  connection  between 
their  religion  and  their  succession  to  property  that  the  pre- 
ferable right  to  perform  the  sradh  is  commonly  viewed  as 
governing  also  the  question  of  the  preferable  right  to  succession 
of  property ;  and  as  a  general  rule  they  would  be  expected  to 
be  found  in  union."  l 

As  to  the  performance  of  the  sradh,  see  po$t>  pp.  418,  419. 

"  He  who  is  entitled  to  celebrate  the  obsequial  rites  of  the  deceased 
H  also  entitled  to  inherit  the  property,  and  he  who  gets  the  property 
imifat  perform  the  funeral  rites  of  the  last  owner."  2 

"  It  is  not  a  maxim  of  the  law  that  he  who  performs  the  obsequies 
is  heir,  but  that  he  who  succeeds  to  the  property  must  perform  them."  3 

"  To  whatever  extent  rules  of  succession  may  have  been 
founded  on  religious  observances  or  may  now  be  explained  by 
them,  it  is  clear  that  fixed  rules  of  law  for  succession  have  been 
established  for  ages."  4 

For  an  account  of  the  origin  and  growth  of  the  Hindu  principles  of 
inheritance,  see  "  The  Principles  of  the  Hindu  Law  of  Inheritance,"  by 
Hajkumar  Sarvadhikari,  Lectures  II. ,  III. 

The  Mitakshara  law  of  inheritance  and  the  Bengal  law  on 
the  same  subject  differ  in  some  particulars.  According  to  the 


1  tioarendronath  Roy  v.  Heeramo- 
nee  Burmoneah  (Mnssamut)  (1868), 
12  M.  I.  A.  81,  at  pp.  96,  97 ;  1 
B.  L.  R.  P.  0.  26,  at  p.  36 ;  10  W.  R. 
P.  C.  35,  at  p,  38.  See  Katama 
Natchiar  v.  Rajah  of  Shivagwnga 
(1863),  9  M.  L  A.  543,  at  p.  614 ;  2 
W.  R.  P.  0.  31,  at  p.  39 ;  Neelkteto 
De&  Bwrmono  v.  Beer  Ohund&r  Thakoor 
(1809),  12  M.  I.  A.  523,  at  p.  514 ;  3 
B.  L.  R.  P.  a  13,  at  p.  18  ;  12  W,  R. 
P.  C.  21,  at  p.  23 ;  JRcwn  Singh  (BhyaJi) 


v.  Ugur  Sinyh  (Bhyah),  13  M.  I.  A. 
373  ;  5  B  L.  R.  293  ;  14  W.  R.  P.  0. 
1 ;  Jolly's  "  Hindu  Law  of  Partition, 
etc ,"  p.  168. 

2  R.  K.  Sarvadhikari's  "  Hindu  Law 
of  Inheritance,"  p.  12, 

3  Oolebrooke  in  Strange's  "Hindu 
Law,"  vol.  ii.  p.  242. 

4  MutJmmami  Mudcdiyar  v.  Sunam- 
"bodM   Muthukumarasieami  Mudaliyar 
(1896),  23  I.  A.  83,  at  p.  90  ;  19  Mad. 
405,  at  p.  409. 
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**  Mitakshara  "  all  agnates  down  to  the  last  samanodaka  must 
be  exhausted  before  cognates  acquire  any  right.1  According 
to  the  "  Daya-Bhaga  "  cognate  sapindas  arc  preferred  to  all 
sakulyas,  and  cognate  sakulyas  to  all  samanodakas.* 

There  are  also  other  differences  arising  from  the  circumstance  that 
according  to  tho  former  propinquity,3  and  according  to  the  latter,  the 
capacity  to  benefit  tho  manes  of  the  deceased  determines  the  order  of 
succession.4 

In  the  system  of  inheritance  under  the  MitaLshara  school  Mitakshara 
of  law  propinquity  of  relationship  is  the  guiding  principle  forouSung 
determining  the  order  of  inheritance.5  principle. 

The  circumstance  that  agnates  down  to  the  lavfc  samanodaka  are 
preferred  to  cognates,6  some  of  whom  are  capable  of  giving  greater  religious 
benefits  than  agnates  who  are  preferred  to  them,  shows  this  principle  clearly. 

"  According  to  the  6  Mitakshara '  sapijida 7  relationship 
arises  between  two  people  through  their  being  connected  by 
particles  of  one  body."  8 

The  expression  ce sapmda"  according  to  the  "Mitakshara,"  is  derived 
from  "saJut"  (with)  and  "pinda"  (body),  £e.  connected  by  particles 
of  the  body.9 

"Under  the  Mitakshara,  whilst  the  right  of  inheritance 
arises  from  sapinda  relationship,  or  community  of  blood,  in 

1  Post,  pp.  380,  397,  398.  Udayan  (1893),  17  Mad.  182 ;  8ulra~ 

a  post3  p.  421.  many  a   Pandya   ClioWca,  Talavar   v. 

3  Note  5,  below.  Siva  Subramanya  Pillai   (1894),    17 

4  Post,  p.  417.  Mad.  316. 

5  See    Suba    Singh    v.     Scirafraz         9  See  Umaid  Bdftadur  v.  Udoi  Ghand 
Kunwar  (1896),   19  All.  215;  Parot  (1880),   6   Calc.    119,   at  p.    124;    G 
Bapalal  SevaJcram  v.  MeUa  Harilal  C.  L.  B.  500,  at  pp.  511,  512  ;  Amrtta 
Surajram    (1894),    19    Bom.     631;  Human    Debi    v.    LaJsM    Narayan 
Bctlusami  Pandifkar  v.  Narayana  Ran  Chuckerbutty  (1868),  2  B.  L.  B.  I1.  B. 
(1897),  20  Mad.  342,  at  p.  347.  28,  at  p.  33  ;  S.  0.  Omrit  Koomaree 

6  Post,  pp.  380,  397,  398.  Ddbeev.  Luclchee  Namin  Chuclcerbutly, 

7  As  to  sapinda  relationship,  see  10  W.  E.  F.  B.  76,  at  p.  33 ;  Gum 
post,  p.  379.  Gotond  Shaha,  Mandal  v.  Ancwd  Lai 

*'umaid  Bahadur  v.   Udoi  Chaud  Ghose  Mazumdar  (1876),  5  B.  L   K. 

(1880),    6  Calc.   119,  at   p.    124;    6  15,  at  p.  35;  13  W.  B.  F..B.  49,  at 

C.  L.  B  500,  at  p.  512  ;  Ramchandra  p.    57  ;    Vijiarangam   v.  Lakskuman 

MortandWaiJcarv.  Vinayak  VenJcatesh  (1871),  8  Bom.  H.  G,  O.  0.  244,  at 

Ko&dw  (1914),  41 1.  A,  290,  at  p.  301 ;  p.  262  ;  Lallubhai  BapMai  v.  Man- 

42  Calc.  384  ;  at  p.  405 ;  18  C.  W.  N.  kuvarbai  (1876),  2  Bom.  388,  at  p. 

1154,  at  p.  1167;   16  Bom.   L.   B.  423;  Jojly's  "Hindu  Law  of  Parti- 

803,  at  p.  888.   See  Babu  Lai  v.  Nanfat,  tion,  etc.,"  1883,  p.  171.    As  to  the 

Ram  (1894),  22  Calc.  339 ;  Nallanna  moaning  of  sapinfa,  according  to  the 

v.    Ponwl    (1890),    14    Mad.    149;  Bengal  school,  see  ywt,  p.  418, 
Ramappa     TJdwyan    Y. 
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judging  of  thu  noarnt'jw  of  blood  relationship  or  propinquity 
among  tho  gotmja  sapindas,  thi*  to>t  to  bo  applied  to  discover 
the  pivfeivntinl  heir  is  tho  capacity  to  offer  oblutionrf."  x 

In  >ome  case-!  persons  \\lio  confer  no  religion**  benefit  arc  under  the 
Mittikshura  ,^tem  admitted  a»s  heirs, 

fc*  By  tho  law  of  the  4  Mitakslmra,'  as  interpreted  and  accepted  in 
Western  India,  the  preferential  right  to  inherit  in  the  classes  of  sapindau 
i^  *o  be  determined  by  family  relationship  or  the  community  of  corporal 
juirf  He*,  and  not  tilone  l>y  the  capacity  of  performing  funeral  ritcf.  It 
inav  happen  that  in  s-ume  instances  the  >ame  per>on  \\oukl  bo  the  prefer- 
ential hoir,  \\hic-hever  of  these  te,->ts  was  adopted.5'  l<! 

*"•  The  theory  that  a  spiritual  bargain  regarding  the  oblation  of  the 
customary  offerings  to  the  deceased  by  the  taker  of  the  inheritance  is 
the  real  basis  of  the  uhole  Indian  la\i  of  Inheritance,  i-=  a  mistake  -\\lnch 
has  arisen  in  the  early  period  of  the  administration  of  Hindu  law  from 
a  too  exclusive  study  of  the  \\nters  of  the  Bengal  school,  and  from  certain 
terms  often  occurring  in  Colebrooke's  translation  of  Indian  law  books, 
notably  from  tho  term  6  connected  by  funeral  oblations,'  3  the  English 
equivalent  chosen  by  Colebrooke  for  the  \yell-kno\vn  »Sanskrit  term 
*  Sapintla.9  "** 

^  Propinquity  according  to  the  *  Mitak&hara  '  is  the  ruling  principle  of 
the  lu\\  of  inheritance.3  This  propinquity  is  consanguineous  according 
to  Vis\csvara  Bhatta  and  Balam  Bhatta,  the  two  eminent  commentators 
of  the  *  JVIitakshara,*  and  it  is  measured,  says  jMitra  Misra,  the  great 
expounder  of  the  doctrines  of  the  Benares  school,  by  the  spiritual  benefits 
conferred  on  the  deceased  proprietor.  Spiritual  benefits,  says  the  author 
of  the  Viramitrodaya,  furnish  the  great  test  of  com  anguineous  propinquity. 
Spiritual  benefit,  he  adds,  cannot  create  the  heritable  right,  it  is  true  ;  but 
it  determines,  with  precision,  the  preferable  right  of  gotrajas  and  other 
heirs,  -svhere  there  is  more  than  one  claimant  to  the  heritage."  6 


1  Buddha   Singh   v.    Laltu    Singh         a  Lullocbhoy  Bappodbhoy  v.  Cassibai 

(1915),  42  I.  A.  208,  at  p.  227  ;  37  All  (1880),  7  I.  A.  212,  at  p.  234  ;  5  Bom* 

t>04,  at  p.  623 ;  20  C.  W.  K.  1,  at  p.  110,  at  p.  121 ;  7  C.  L.  R,  450 ;  S.  C. 

14 ;  17  Bom.  L.  K  1022,  at  p,  1039 ;  in  court  below,  LiilluWuti  BapuWiai 

Adit  ytirayan  Singh  v.  Zfahabir  Prosad  v.  Manhtvarbal  (1S7G),  2  Bom.  388. 
Turari  (1910),  1  Patna  L.  J.  324 ;  21          3  This  has  now  been  recognized  aa 

C.  W.  N.  [1917,  Pat.J  12  ;  Suba  SingJi  a   mistranslation,   see   Babit   Lai   v, 

v.  Samfras  Kunwar  (1S9G),  19  AIL  Xanku  Bam  (1894),  22  Calc.  339,  at 

215,  at  p.  232 ;  Ram  Singh  (Bfiyah)  p.  343 ;  Lattitbhai  BapMai  v.  Man* 

v.    Cffur  Singh   (Bhyah)    (1870),   13  kuvarlai  (1876),  2  Bom.  388,  at  p.  431. 
M.  I.  A.  373,  at  p.  392 ;  5  B,  L.  R.         *  Jolly's   "  Hindu  Law  of  Parti- 

293,  at  p,  303;  14  W.  E.  P*  C.  1,  tion,  etc.,"  p.  168,  approved  of  in  Suba 

at   p.    3.    See   Balummi  Pandithar  Singh  v.  Sarafras  Kunwar  (1896),  10 

v.   Xarayana  Rau   (1897),  20   Mad.  All.  215,  at  p.  227. 
342,  at  p.  348 ;  Ounesh  Chunder  Roy         6  See  Appandai  Valhiyar  v.  Bagu» 

v.  Nilkomul  Roy  (1874),  22  W.  R.  C.  R.  bali  MufaAiyar  (1909),  33  Mad.  436. 
264 ;  "  Viramitrodaya  "  (G.  C.  Sarkar's         •  Sarvadhikari^s  »  Hindu  Law  of 

traction),     pp.    155-159 ;     Bhat-  Inheritance,"  pp.  647,  648,  approved 

tswrtwcy^s  "  ^indu  Law,"  2nd  ed.,  of  in  Janki  Ram  v.  Rand  Ram  (1888), 

p.  458 ;  R;K,SarvadldkanTs  "  Hindu  11  AIL  194,  at  pp  212,  213. 
Law  of  MMij^woe,"  p.  713, 
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The  Mitakshara  school  recognizes  two  successive  clas^  of  classes  of 
heirs  :  (a)  gentiles,  viz.  males  descended  from  a  common  malo  hoirs* 
ancestor  entirely  through  males  ;  and  (b)  bandhus,  viz.  persons 
within  the  degree  of  sapinda  but  connected  through  feinalus. 

The  gentiles  are  divided  into :  (a)  the  sagotra  or  gotraja  l 
sapmdas,  i.e.  persons  within  the  degree  of  sapinda  and  con- 
nected entirely  through  males  ;  and  (6)  samanodakas. 

According  to  the  "  Mitakshara  "  definition  a  sapinda  of 
a  man  means  and  includes  : — 

" 1.  Any  descendant  within  the  seventh  degree  2  reckoned  Meaning  of 
from  and  inclusive  of  himself ;  that  is,  any  of  his  six  descen-    *apm  * 
dants ; 

"  2.  Any  ascendant  within  the  seventh  degree  reckoned 
from  and  inclusive  of  himself  in  the  paternal  line  ; 

"  3.  Any  collateral  descendant  within  the  seventh  degree 
reckoned  from  and  inclusive  of  any  of  the  six  paternal  ascen- 
dants, that  is,  any  of  the  first  six  ascendants  in  the  paternal  line ; 

"  4.  Any  ascendant  within  the  fifth  degree  reckoned  from 
and  inclusive  of  himself  in  the  maternal  line;  that  is,  any 
of  the  four  maternal  ancestors,  namely,  the  mother,  her  father, 
her  grandfather,  and  the  rest ;  and 

"  5.  Any  collateral  descendant  within  the  fifth  degree 
reckoned  from  and  inclusive  of  any  of  the  three  maternal 
ancestors,  beginning  with  the  mother's  father ;  that  is,  any 
of  the  first  four  descendants  of  any  of  the  three  maternal 
ancestors,  beginning  with  the  mother's  father.'* 3 

Thus  a  paternal  grandfather's  son's  son's  daughter's  daughter's  son  is 
not  an  heir.4 

According  to  the  Mitakshara  system  samanodakas   (lit.  Moaning  of 

..,.,..'  "  i' 
'••-'••       ~          "- 

1  Belonging  to  the  same  gotra  or  R.  K,  Sarvadhikari's  "  Hindu  Law  of 
family.  Inheritance,"     pp.    601-605;    Earn- 

2  Colebrooko'a  translation  of  "  Mi-  chandra  Martand  Waikar  v.  Vinayak 
takshara,"  chap.  ii.  s.  v.  para.  5,  is  Venkatesh  Kothekar  (1914),  41  I.  A. 
said  to  be  inaccurate.    It  should  be  :  290  ;  42  Calc  384;  18  0.  W-  N.  1154  ; 
"  In  this  manner  must  be  understood  16    Bom.    L.    E.    863.    See    Kalian 
the  succession  of  sagotra  sapindas  as  Singh    v.    Pan    Kuar    (Mussamat) 
far  as  the  seventh  person."    Jolly's  (1875),  7  N.   W.  P.  338 ;   "  Manu," 
"  Hindu  Law  of  Partition,  etc.,"  pp.  chap.     v.     para.     60  ;    "  Vyavahara 
209,    210.    In    this    calculation    of  Mayukha,"  chap.  iv.  s.  viii.  para.  21. 
degrees  both  the  propositus  and  the  *  JRamcTiandra  Martand  Waikar   v. 
heir  are  included.  Vinayak  Venkatesh  KotJiekar  (1914),  41 

a  Baby,  Lai  v.  Nanku  Earn  (1894),     L  A.  290  ;  42  Oalc.  384  ;  18  C.  W.  N. 
22  Oalc.  339,  at  p.  345,  referring  to     1154;  16  Bom,  L.  R.  863. 
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connected  through  libations  of  water)  include  all  agnates  who 
are  not  sapindas.1 

According  to  some  authorities  they  do  not  include  relations  beyond  the 
thirteenth  degree.8 

Sastri  O.  0.  Sarkar3  enumerates  the  mmanodaka^  in  the  following 
•\\ords:  "They  are  thirteen  descendants  of  the  deceased  himself,  his 
thirteen  ascendants,  and  thirteen  descendants  of  each  of  these  thirteen 
ascendants — all  in  the  male  line ;  from  these  the  sapindas  are  to  be 
deducted,  then  the  remaining  one  hundred  and  forty-seven  relations 
are  within  the  term  samanodakas.  They  are  the  distant  agnate  relations. 
According  to  some,  the  term  includes  remoter  distant  relations  of  the  same 
gotra,  if  the  relationship  can  be  traced  and  is  remembered." 

As  to  the  order  of  their  succession,  see^o^,  pp.  381  et  seq, 

Among  polyandrous  tribes  succession  is  necessarily  traced  through  the 
mother.4 

Sagotra  Sapindas. 

Under  the  Mitakshara  law  the  succession  first  goes  to  the 
sagotra  sapindas  5Uin  order  of  propinquity,6  such  as  are  joint 
with  the  deceased  being  preferred  to  others  of  the  same  class.7 

Order  of  pro-        Apart  from  the  widow,8  and  the  daughter's  son,9  the  scheme  of  sue- 
pinquity.         cession  of  gotraja  sapindas  is  described  by  Rajkumar  Sarvadhikari 10  as 

follows : — 

"There  are  thus  fourteen  classes  of  sapinda  heirs.    Four  of  these 

classes  belong  to  propinquous  sapindas,  and  ten  to  remote  sapindas. 

Propinquous  Sapinda  Heirs. 

1.  The  three  immediate  descendants  of  the  deceased. 

2.  The  mother,  the  father,  and  their  three  immediate  descendants. 


Polyandrous 
tribes. 


Order  of  suc- 

cession. 


1  Ram  Baran  Rai  v.  Rajwanti  Kuar 
(Musammat)    (1910),    32    All.    595; 
Nursingh   Narain    v.    Bhuttun    Lull 
(1864),  W.   B.   a   B    197;  DevJcore 
(Bai)  v.  Amntram  Jamiatram  (1885), 
10  Bom.  372  ,•  "  Yyavahara  Mayukha," 
chap.  iv.  s.  vhi.  para.  21 ;  "  Maim," 
ohap.    v.   para.   60;    "Mitakshara," 
chap.  ii.  s.  v,  para.  6  ;  Jolly's  "Hindu 
Law    of    Partition,    etc.,"    p.    210 ; 
"  Viramitrjpdaya "    (G.    C.    Sarkar's 
translation),  pp.  199,  200.    See  JToZfca 
ParsJiad  v.  Mathura  ParsTiad  (1908), 
35  I.   A.   106 ;   30  All.   510 ;   13  0. 
W.  N.  1. 

2  Naraini   Kuar   v.    Chandi   Din 
(1886),  9  AIL  467. 

a  "  Hindu  Law,"  3rd  ed.,  262. 
*  See  tyunda  Cketti  v.   Timmaju 
ffenw  (1863),  I  Mad,   E.  0.  380; 


Timmappa  Heggade  v.  Mahalinga 
Heggade  (1868),  4  Mad.  H.  C.  28; 
Demi  v.  Deyi  (1885),  8  Mad.  353; 
Mahahnga  v«  Manyamma  (1889),  12 
Mad.  462. 

5  Lallubliai  JBapubhai  v.  Manku- 
varbai  (1876),  2  Bom.  388,  at  pp. 
417,  437 ;  Rutcheputty  Dutt  Jim  v. 
Rajunder  Narain  Rae  (1839),  2 
M.  I.  A.  133  (a  Mithila  case). 

«  Samat  v.  Amra,  (1882),  6  Bom. 
394;  "Vyavahara  Mayukha,"  chap, 
iv.  s.  viii.  para.  21 ;  Colebrooke's 
"Digest,"  vol.  hi.  p.  525.  See 
"Manu,"  chap,  ix,  para.  187. 

7  See  post,  p.  391. 

8  Post,  pp.  386,  387. 
D  Post,  pp.  389,  390. 

10  "Hindu  Law  of  Inheritance," 
pp.  654,  65£ 
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3.  The  grandmother  and  the  grandfather  with  their  three  immediate 
descendants. 

4.  The  great  grandmother  and  the  great  grandfather  with  their  three 
immediate  descendants. 

Remote  Sapinda  Heirs* 

5.  The  throe  remote  descendants  of  the  deceased. 

6.  The  three  remote  descendants  in  the  father's  line. 

7.  The  three  remote  descendants  in  the  grandfather's  line. 

8.  The  three  remote  descendants  in  the  great  grandfather's  line. 
0.  The  fourth  in  ascent  with  his  three  immediate  descendants* 

10.  The  fifth  in  ascent  with  his  three  immediate  descendants. 

11.  The  sixth  in  ascent  with  his  three  immediate  descendants. 

12.  The  three  remote  descendants  of  the  fourth  ancestor. 

13.  The  three  remote  descendants  of  the  fifth  ancestor. 

14.  The  three  remote  descendants  of  the  sixth  ancestor." 

Dr.  Jogendronath  Bhattacharya  took  the  same  view  in  his  work  on 
Hindu  law.1  It  was  also  taken  by  Mr.  Rama  Row  in  the  tables  dra^n 
up  by  him  for  Sir  H.  S.  Cunningham,2  by  Baboo  Shama  Churn  Sircar 
in  his  "  Vyavastha  Chandrika,"  3  and  Mr.  Strange  in  his  "  Manual  of 
Hindu  Law."  4 

This  system  of  succession  has  now  been  approved  by  the  Judicial 
Committee.5 

In  addition  to  possible  gotraja  sapindas  the  following  list  includes 
some  remote  ascendants  and  descendants  who,  although  theoretically 
heirs,  cannot  in  the  ordinary  course  of  nature  be  expected  to  survive  the 
deceased  in  question. 

The  sagotra  sapindas  succeed  in  the  following  order  : — 

1.  Son.6  Son* 

If  there  be  more  than  one  son,  the  sons,  whether  they  are  by  the  same 
or  by  different  mothers,  succeed  equally.7 

A  son,  son's  son,  or  son's  son's  son  who  has  remained  joint  with  his  father,  Undivided 
grandfather,  or  greatgrandfather,  as  the  case  may  be,  excludes  a  son,8 
son's  son,9  or  son's  son's  son,  who  has  separated.    Failing  an  unseparated 


i  2nd  ed.,  p.  436.  '1879),    2    Mad.     182  ; 

8  Cunningham's  "  Digest  of  Hindu  Chinna    Bassavapa"    v.     Yachereddy 

Law,"  p.  115.  Oowdapa    (1835),    5    W.    R.   P.    C. 

3  Vol.  ih.  pp.  90  et  seq.  114. 

*  Para  315.  7  Nitgendur     Narain     (Rajah)     v. 

6  As  expressed  in  Buddha  Singh  v.  Rughoonath  Narain  J>ey,  W^  R  (18G4), 

Laltu  Singh  (1915),  42  I.  A.  208 ;  37  C.  R.  20. 

All.  604 ;  20  C.  W.  It.  1 ;  17  Bom,  L.  8  Ramappa  Naicken  v.  S&hammal 

R/  1022,  and  Rutcheputty   Dutt  Jha  (1879),  2  Mad.  182,  at  p.  185;  Nana 

v.  Rajunder  Narain  Rae  (1839),  2  M.  I.  Tawlcer  v.Ramachandra  FawJcer  (1908), 

A.  133,  but  the  question  in  the  latter  32  Mad.  377. 

case  was    only  whether    all    sagotra  9  Fakirappa    v.    Yellappa    (1896), 

sapindas  come  before  bandhux.  22  Bom.  101.    See  Marudayi  v.  Dorai- 

«  "  Mitakshara,"  chap.  u.  s.  xi.  para,  sami  Karambicw  (1907),  30  Mad  348, 

28 ;  Rcmappa  Naicken  v.  Sithammal  at  p.  353. 
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1  sou's  sou,  or  sou's  sou" s  bon,  a  »eparated  sou  succeeds,  hitf  son  or  son's 
son  taking  by  representation.2 

illegitimate  "  The  Hindu  law  does  not,  like  the  English  law,  consider 
an  illegitimate  person  quasi  nullius  filius.  It  recognizes  his 
relationship  to  his  father  and  family,  and  secures  him  sub- 
stantial rights."  3 

As  to  his  right  to  inherit  to  hib  mother,  bee  post,  p.  402. 

Twice-born  According  to  all  the  schools  the  illegitimate  son  of  a  member 

of  one  of  the  twice-born  classes  has  no  rights  of  inheritance  to 
his  father,  even  if  his  father  was  himself  illegitimate,4  but  he  is 
entitled  to  maintenance.5 

A  custom  to  inherit  might  be  valid,  but  in  all  the  reported  cases  in 
•which  one  has  been  set  up,  the  right  has  been  negatived.6 

In  RadhaJcishcn  v.  RajJctiar  (1891),7  the  Allahabad  High  Court  upheld 
the  rights  of  the  illegitimate  sons  of  a  Brahmin  who  had  been  outcasted, 
had  separated  from  his  family,  and  acquired,  after  such  separation,  the 
property  in  dispute. 

According  to  the  Mitakshara  school 8  in  the  case  of  Sudras, 
an  illegitimate  son  is  an  heir  of  his  father,9  provided  his  mother 

1  8eo     Marudayi     v.     Doraisami  (1803),  1  Mad.  H.  C.  478,  at  p.  482 

£ar<mito(1907),30Mad,  348 ; -Sam-  (S.    C     on   appeal,    below  note  9); 

appa   Naicken  v.  Stihammal  (1879),  Puhoop  Singh  v.  Khooman  (1868),  3 

2    Mad.    182;    BalJcrishna    Trimbak  Agra,   313;  "  Mitakshara,"    chap,    i 

Tendtdkar  v.  Savitnbat  (1878),  3  Bom.  s.  xii.  para.  3  ;  ante,  pp.  99,  207,  208. 
54  ;  "  Mitakshara,"  chap.  i.  s.  vi,  «  Bhaoni  v.  Maharaj  Singh  (Ig&l), 

paras.  4-6.  3  All.  738 ;  Mohun  Sing  v.  Chumun 

8  Post,  pp.  385,  386.  Rai  (1799),  1  Ben.  Sel.  R.  28  (new 

3  Pandaiya  Telaver  v.  Puli  Telaver  edition,  37) ;  Pershad  Singh  v.  Mu- 

(1863),  1  Mad.  H.  0.  478,  at  p.  482 ;  licsrcc  (Ranee)  (1821),  3  Ben.  Sel.  R. 

Ram  Kail  v.  Jnmma  (1908),  30  All.  132  (new  edition,  176). 
508,  at  p.  509.  *  13   A11<   573     Aithough   in  this 

*  Ilari   Krishna    Devi   Gam    (Sn  case    substantial   justice    may    have 

G<ijni»Qty)    v    Radhika   Patta  Maha-  been  done  it  is  submitted  that  the 

den  Gtt)  n  (Sri  Gajapaly)    (1865),  2  loss  of  caste  and  subsequent  conduct 

Mad.  H.  C.  369.  did  not  prevent  the  application  of 

5  Run  Miirdun  Syn  (Chuotorya)  v.  the  Hindu  law. 

Sahul)  Purhulad  Syn  (1857),  7  M.  I.  A.         8  As  to  the  Bengal  school,  see  post, 

18  j   4  W.T  R.  P.  C.  132 ;    Parichat  p.  423. 

(Rajah)  v.  Zalim  Singh  (1877),  4  I.  A.         »  Indemn  Valungypody  Taver   v. 

159 ;  3  Calc.  214  ;  Muttusawmy  Jaga-  Ramasawmy  Pandta  Talaver  (1869), 

vera    Yettappa   NaicJcer   v.    Vencata-  13  M.  L  A.  141,  at  p.  159 ;  3  B.  L.  R 

swara   Yettaya  (1868),   12  M.   L  A.  P.  C.  1,  at  p,  21 ;  12  W.  R.  P.  C.  41, 

203 ;  2  B.  L.  R.  P.  C.  15;  11  W.  R.  at   p.   43 ;      S.   C.   in   court   below, 

P.  0.  0 ;   S.  C.  on  remand,  Coomara  Pandaiya    Tdaver   v.    Puli    Telaver 

Yettaya     N&itwr     v,     Venkateswara  (1863),  1  Mad.  H.  C.  478 ;  Krishnay- 

Yeffia^  (l&^O),  5  3)dad,   H.  C.   405 ;  yan  v.  Muttusami  (1883),  7  Mad  407 

^-^""   M—   v.   Pvli  frfaver  at  p.  412 ;  Zrindawm  v. 
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was  a  kept  mistress  of  his  father,1  and  he  wati  not  the  fruit  of 
intercourse  with  a  woman  whom  the  law  did  not  permit  the 
father  to  marry. 

Thus  a  son  by  a  married  woman,2  or  by  a  woman  within  the  prohibited 
degrees  for  marriage,3  or  by  a  widow  whose  remarriage  is  not  permitted 
by  Hindu  law,4  does  not  inherit. 

The  Mitakshara  law  on  this  subject  is  based  upon  the  following  text  Competition 
of  Yajnavalkya :  5  "  Even  the  son  begotten  by  a  Suclra  on  a  Dasi 6  shall  f 
have  such  share  as  (the  father)  may  allot.     (But  if  there  be  no  partition 
till)  after  the  father's  death,  then  the  brothers  are  to  assign  him  half  a 
share ;  if  there  be  no  such  brothers  nor  daughter's  sons,  he  takes  the 
whole."    The  "  Mitakshara  "  7  supplements  this  by  providing  that  if  there 
be  a  daughter  or  daughter's  son,  the  illegitimate  son  takes  half  a  share, 
and  that  failing  these  he  takes  the  whole  estate. 

The  following  is  the  result  of  the  decisions  upon  these  texts :   Where  With  legiti- 
there  are  legitimate  sons,  the  illegitimate  son  becomes  a  coparcener  with  mate  sons* 
them,8  \\ith  rights  of  survivorship  to  the  exclusion  of  the  widow,0  and  on 
a  partition  he  takes  half  the  share  of  a  legitimate  son.10 


(1888),  12  Mad.  72,  at  p.  86  ;  Vencala- 
ram  v.  Vencata  Lutchemee  Ummal 
(1815),  2  Str.  N.  C.  127,  at  p.  137.  He 
is  a  male  lineal  descendant  within  the 
moaning  of  the  Agra  Tenancy  Act 
(II.  (N.  W.  P.)  of  1901),  s.  22,  Ram 
Kali  v  Jamma  (1908),  30  All.  508. 

1  Sarasuti  v.  Mannu  (1879),  2  All. 
134 ;    Krislmayyan     v.      Muttusami 
(1883),  7  Mad   407;  Sadu  v.  Baiza 
(1878),  4  Bom.  37,  at  p.  44 ;  Rahi  v. 
Oovinda  Valad  Teja  (1875),  1  Bom  97  ; 
Oangabai  v.  JBandu  (1915),  40  Bom, 
369;  18  Bom  L  E  70 ;  B.K.Sarvad- 
hikari  ("  Hindu  Law  of  Inheritance," 
p.  939)  contends  that  the  law  under 
the    "  Mitakshara "  is  the  same   in 
this  respect  as  under  the  Bengal  school 
(post,  p.  423).    In  Ghattvrbhuj  Patnaik 
v.  Krishna  Patnaik  (1912),  17  C.  W.  N. 
442,  at  p.  445  the  Court  said,  "We 
hold,  therefore,  that  if  a  Sudra  governed 
by  the  Mitakshara  law  has  a  permanent, 
continuous  and  exclusive  concubine, 
who  lives  as  a  member  of  his  family, 
she  is  a  dasi,  and  his  illegitimate  son 
by  her  who  is  himself  brought  up  as 
a  member  of  the  family,  is  a  dasi  putra 
within  the  meaning  of  the  rule  laid 
down  in  the  Mitakshara." 

2  Rahi    v.     Gomnda     Valad    Teja 
(1875),  1  Bom.  97 ;  Dalip  v.  Gctnpat 
(1886),     8    All.     387;    Vencatachella 
Chetty  v.  Panatham  (1875),  8  Mad. 
H.  C.  134-    See  as  to  this,  Jelly's 


"Hindu  Law  of  Partition,  etc.,"  p. 
188.  As  to  his  right  of  maintenance, 
see  ante,  pp.  207,  208. 

3  Datti   Pansi   Nayudu    v.    Datti 
Bangam  Nayudu  (1809),  4  Mad.  H.  0, 
204. 

4  Annayan  v.  Cluwmn  (1909),  33 
Mad.  366. 

5  II.    133,   134.     Ghose's   "  Hindu 
Law,"  2nd  ed.,  p.  CG2. 

6  This  expression,  though  primarily 
meaning  a  female  slave,  includes  any 
unmarried  female  Sudra,  sec  Jolly's 
"  Hindu  Law  of  Partition,  etc ,"  p. 
189. 

7  Chap,  i.  s.  xii.  para.  2. 

8  Jogendra  BJmpati  Hiirri  Clivndun 
Mahayatra  (Raja]  v.  Nityamcnd  Man- 
singh  (1800),  17  I.  A    128 ;  18  Calc. 
151;    S.   C.  in   court   below  (1885), 
11  Calc.  702  ;  Vencataram  v.  Vencata 
Lutchemee  Ummal  (1815),  2  Str.  N.  C. 
127,    at    p.    137 ;    Soundararajan   v. 
Arunachalam  Chetty  (1915),  39  Mad. 
136 ;  ante,  pp.  227,  228. 

9  Sad-u  v.  Baiza  (1878),  4  Bom  37. 

10  Paruatlii  v.  TMnimalai  (1887),  10 
Mad.  334,  at  p.  344;  Rahi  v.  Govinda, 
Valad  Teja  (1875),  1  Bom.  97,  at  p. 
104 ;  Kesaree  v.  Samaidhan  (1873),  5 
N.  W.  P.  94  ;  CMlammal  v.  Ranqa- 
natham  Pillai  (1910),  24  Mad.  277  ; 
"  Mitakshara,"  chap.  i.  s.  xii  para.  2  ; 
"  Vyavahara  Mayukha,"  chap.  iv.  s.  4, 
para,  32  ;  "  Viramitrodaya "   (G.  C. 
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There  is  a  difference  of  opinion  as  to  whether  the  half  share  to  be  taken 
by  an  illegitimate  son  means  half  the  share  \\hifh  has  been  actually  taken 
by  the  legitimate  son,1  or  whether  it  means  half  the  share  which  the 
illegitimate  son  would  have  taken  if  he  had  been  legitimate.2  In  the 
former  case  a  legitimate  and  illegitimate  son  would  share  in  the  proportion 
of  two  to  one,  and  in  the  latter  case  they  would  share  in  the  proportion 
of  three  to  one.  It  is  submitted  that  reason  and  the  greater  authority  is 
to  be  found  in  support  of  the  former  view. 

With  daughter      The  rights  of  an  illegitimate  son  in  competition  with  a  widow,  a  daughter, 

or  daughter's  or  a  daughter's  son,  do  not  seem  to  be  quite  settled.    In  competition  with 

son'  a  daughter  or  daughter's  son,  he  would,  under  the  above  text  of   the 

"  Mitakshara,"  3  take  half  the  share  taken  by  such  daughter  or  daughter's 

son.4    It  has  been  held  in  Madras  that  he  is  an  equal  sharer  with  a 

daughter's  son,5  but  it  is  submitted  that  this  decision  is  not  justified  by  the 

text 6  of  the  "  Mitakshara." 

Competition  It  has  been  held  in  Bombay7  that  where  there  is  a  widow  and  an 
wath  widow.  11^^^  son,  the  latter  takes  the  whole  property  subject  to  the  main- 
tenance of  the  widow,  but  that  decision  has  been  doubted  in  Madras.8 
The  case  of  a  widow  was  not  provided  for  by  the  texts,  probably  on  the 
ground  that  her  rights  had  not  then  arisen,  but  as  she  is  now  recognized 
as  a  preferable  heir  to  a  daughter,  it  is  submitted  that  her  rights  in  com- 
petition with  an  illegitimate  son  are  not  less  than  those  of  a  daughter,  and 
that  the  texts  might  be  construed  as  implying  the  rights  of  an  illegitimate 
son  to  a  half  share  in  the  case  of  the  existence  of  any  heir  do^n  to  and 
including  a  daughter's  son,  and  to  not  more  than  such  half  a  share,9  other- 
wise the  result  might  be  that,  where  there  is  an  illegitimate  son,  the  daughter 
gets  a  share  to  the  exclusion  of  the  widow,  and  where  there  is  no  such  son 
the  daughter  is  postponed  to  the  widow.  This  is  somewhat  anomalous, 

Sarkar's    translation),    p.    130.    Dr.  Govinda  Valad  Teja  (1875),  1  Bom.  97, 

Jogendranath.  Bhattacharya  ("  Hindu  at  p.  104. 

Law,"   2nd  ed.,  p.  434)  says  as  to  *  ParvaiU   v.    Thirumalai   (1887), 

the    text  of    Yajnavalkya   (ante,  p.  10  Mad.  334,  at  p.  344 ;    Strange's 

383),   "  The  injunction  is  so  worded  "  Hindu  Law,"  vol.  h.  p  70. 

as  to  show  clearly  that  the  illegiti-  6  Ante,  p.  383. 

mate  son  has  no  legal  right  to  such  7  Rah%    v.    Govinda    Valad    Teja 

share."  (1875),  1  Bom,  97,  at  p.  106.    Dr. 

1  See  Sadu,  v.  Baisa  (1878),  4  Bom.  Jolly  ("  Hindu  Law  of  Partition,  etc  ," 
37,  at  p.  42  ;  Jolly's  '•  Hindu  Law  of  pp     189,    190)    supports   this   view. 
Partition,  etc.,"  pp.  188, 189 ;  Kesaree  See  Sadu  v.   Bazza  (1878),  4  Bom. 
v  Samardlian  (1873),  5  N.  W.  P.  95.  37,  at  p.  52,  which  was  a  case  of  the 

2  Mayne's  "Hindu  Law,"  8th  ed.,  sons  succeeding  as  coparceners,  and 
pp.   773,  774;    West    and    Buhler's  therefore    stands    upon    a    different 
"  Hindu  Law,"  2nd  ed.,  pp.  40,  41,  footing,  see  ante,  pp.  227,  228. 

108,   110.    Cf.   "  Mitakshara,"  chap.  8  Ranoji    v.     Kandoji    (1885),     8 

i.  s.  vii.  gara.  7.  Mad.  557,  at  pp.  561,  563. 

3  Ante,  p.  383.  9  See  Mayne's  "Hindu  Law,"  8th 
4#a%0a&a*v..Ba*wfa(1915),40Bom.  ed.,  pp.  771-774;  Shesgiri  v.  Gireuu 

369;  18  Bom.  L.  R.  70,  Sarasuti  v.  (1887),    14    Bom.    282;   Ranoji    v. 

Mannu  (1879),  2  All.  134 ;    Ghose's  Kandoji  (1885),  8  Mad.  557,  at  pp. 

"  Hindu  Law,"  2nd  ed  ,  pp.  656,  661 ;  561,    563  ;    Ramalinga    Muppan    v. 

Sarvfadlttkari's  uHmdu  Law  of  Inherit-  Pavadai   Goundan   (1901),   25   Mad. 

ance,"  p.  943.    See  Ranoj^  v.  Kandoji  519,   at  pp.   521,  522  ;  Ambabai  v. 

(1885),  8  M*tL  5#7,  efr  &  501 ;  Rah  v.  Govind  (1898),  23  Bom,  257,  at  p,  265, 
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but  it  is  said  to  be  "  one  of  those  arbitrary  arrangements  not  uncommon 
in  Hindu  law."  x 

It  has  been  held  in  Madras  3  that  when  there  is  a  widow  and  an 
illegitimate  son,  they  each  get  half,  but  it  is  submitted  that  that  decision 
is  not  correct. 3  In  Bombay  a  case,4  where  there  were  a  widow  and  daughter 
and  illegitimate  sons,  it  was  held  that  the  sons  took  a  half  share,  but  the 
question  as  to  competition  with  the  widow  did  not  arise. 

The  illegitimate  son  takes  the  whole  in  preference  to  any  heir  after  a  Competition 
daughter's  son.5  with  other 

It  has  been  held  in  Madras  that  an  undivided  brother  6  and  a  widow 7    eirs' 
are  to  be  preferred  to  an  illegitimate  son  in  the  succession  to  an  impart-  e^ate!  * 
ible  Raj ;  but  in  Jogendra  Bhupati  Hurri  Chundtm  Maliapatra  (Raja)  v. 
Nityanund  Mansingh,*  the  Judicial  Committee  held  that  an  illegitimate 
son  succeeded  to  his  brother  in  an  ancestral  impartible  Raj  as  against  the 
widows  and  daughter  of  the  brother. 

An  illegitimate  son  has  only  rights  in  his  father's  or  NO  inheritance 
mother's  property.  He  does  not  succeed  as  heir  to  any to  collaterals- 
collaterals.9 

For  a  comparison  of  the  rights  of  an  adopted  son  and  of  an  illegitimate 
son,  see  ParvatM  v.  Thirumalai  (1889),  10  Mad.  334,  at  p.  344. 

2.  Son's  SOn,10  Son's  son. 

Son's  sons  take  by  representation  in  equal  shares  the  share  of  a  son 
who  has  predeceased  his  father,  even  if  the  deceased  has  left  a  son. n 

As  to  the  preference  of  the  undivided  before  the  divided  son's  sons, 
see  ante,  pp.  381,  382. 

1  Sadu  v.   Baiza    (1878),  4  Bom.  did  not  inherit  to  a  brother ;  Par* 
37,  at  p.  50.  vatU  v.  TUrumalai  (1887),  10  Mad. 

2  Chinnamalv.  Varadarajulu,  (1892),  334,  at  p»  344;  Nissar  Murtojah  v. 
15    Mad.    307;  Meenakshi   Anni   v,  Dhunwunt     Roy     (Kowar)      (1863), 
Appakutti  (1909),  33  Mad.  226.  Marsh,   609  ;  Ramalinga  Muppan  v. 

»  See  Ghoso's  "Hindu  Law,"  2nd  Pavadai  Goundan  (1901),  25  Mad.  519, 

ed.,  p.  661.  at  p.  522  ;  Krishnayyan  v,  Muttusami 

4  Shesgiri    v.    Gtrewa    (1889),    14  (1883),  7  Mad.  407 ;  Karuppa  Goun- 
Bom,  282.  dan  v.  Kumarasami  Goundan  (1901), 

5  Sarasuti  v.  Mannu  (1879),  2  AH.  25  Mad.  429 ;  Ravj%  v.  Sakuji  (1909), 
134 ;  "  Dattaka  Chandrika,"  chap.  v.  34  Bom.  321 ;  12  Bom.  L.  B.  204. 
paras,  30,  31.  xo  Balkrishna    Trimbak  Tendulkar 

6  Parvathi   v.    TUrumalai   (1887),  v.    Savitnbai    (1878),    3    Bom.    54. 
10  Mad.  334.  See  "  Mitakshara,"  note  to  chap.  xi. 

7  Kulantfiai    Natchear    v.    Mama-         u  Marudayi  v.  Dwaisami  (1907), 
mani  (Mad.  Beg.  App.  86  of    1865),  Mad.  348 ;  Ananda  Bibee  T.  Nownit 
referred   to    in    Parvathi   v.    Thiru-  Lai  (1882),  9  Gale.  315,  at  p.  320  ; 
malai   (1887),    10    Mad.    334,    at   p.  Ram  Singh  (Btyah)  v.    Ugur  Singh 
346.  (Bhyah)  (1870),  13  M.  I  A.  363,  at 

8  (1890),   17  I.    A.    128 ;  18   Calc.  p.  378 ;  Licchomun  Pershad  v.  Debee 
151 ;  post,  p.  520.  Pershad  (1864),  1  W,  R.  0   B.  317  ; 

9  Shome  Sfiankar  JRajendra  Varere  ButcJieputty   Dutt   Jha    v.    JRajunder 
v.  jlaj&ar  Swami  Jangam  (1898),  21  Narain  Rae  (1839),  2  M  I.  A.  133,  at 
All.  99,  whore  it  was  hold  that  he  p.  158. 
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Son's  son's 
eon. 


Widow. 


The  legitimate  son  of  an  illegitimate  son  has  the  same  rights  of 
succession  as  his  father  had  against  the  brothers  and  sous  of  his  grand- 
father.1 

A  son's  daughter  is  not  a  gotraja  sapinda  even  in 
Bombay.2 

3.  Son's  son's  son.3 

Where  a  son  and  his  sons  have  predeceased  the  deceased,  the  son's 
son's  son  will  take  by  representation,  even  though  the  deceased  or  his  son 
has  left  other  sons,4  If  there  be  more  than  one  son's  son's  son,  they  take 
in  equal  shares. 

4.  Widow.5 

On  marriage  a  wife  enters  the  gotra  (family)  of  her  husband. 6  A  widow 
is  looked  uppn  as  being  the  surviving  half  of  her  husband.7 

As  to  the  interest  taken  by  a  widow  in  the  estate  of  her  husband,  see 
post,  Chap.  XV. 

Among  the  Tiyan  community  in  Calicut  a  brother  succeeds  to  self- 
acquired  property  in  preference  to  the  widow.8 


1  Ramalinga  Muppan  v.  Pavadai 
Goundan(im),  25  Mad.  519.  As  to 
the  illegitimate  son  of  an  illegitimate 
son,  sco  ibid,  at  p.  524 ;  Fakirappa 
v.  Fakirappa  (1902),  4  Bom.  L.  R.  809. 
As  to  the  right  of  an  illegitimate  son, 
see  ante,  pp.  382-385. 

8  Venilal  v.  Parjaram  (1804),  2 
Bom.  173. 

8  See  "  Mitakshara,"  note  to 
chap.  xi, 

4  See  cases  ante,  p   385,  note  11. 

5  "Mitakshara,"    chap,    ii     s.    i. 
paras.  5,  6 ;  s.  ii.  para.  2  ;  "  Vivada 
Chmtamaiu  "  (P.  C.  Tagore's  trans- 
lation),    pp.     290,    291;       Katama 
Natchiar    v.    Rajah    of    Shivagunga 
(1863),  9  M.  I.  A.  543,  at  pp.    611, 
612 ;  2  W.  R.  P.  C.  31,  at  p.  39 ; 
Penasami  v.  Periasami  (1878),  5  I.  A. 
61 ;  1   Mad.   312 ;  2   C.   L.   R.    81 ; 
Doorga    Persad    Singh    (Tekait)    v. 
Doorga    tonwari    (Tekaitni)    (1878), 
5  L  A.  149,  at  p.  160 ;  4  Calc.  190, 
at  p.  202 ;  3  G.  L.  R.  31,  at  p.  40 ; 
Venkata     Gopdtta    Narasimha    Row 
Bahadur  (Rajah  Suranem)  v.  Lakshma 
Venkama  Row  (Rajah  Suraneni),  13 
M.  L  A.  113;  3  B.  L.  R.  P.  C.  41  ; 
12  W.'  XL  P.  <X  40 ;  Radhika  Patta 

(Sri  <fafapathi)  v, 


Nilamani  Patta  Malta  Dem  Garu  (Sri 
Gajapathi)  (1870),  13  M.  I.  A.  497; 
6  B.  L.  R.  202 ;  14  W.  R.  P.  C.  33 ; 
Narayan  Ayyar  v.  Lakshmi  Ammal 
(1867),  3  Mad.  H.  C.  289 ;  Patni  Mai 
(Rajah]  v.  Ray  Manohar  Lai  (1834), 
5  Ben.  Sel.  R.  349  (new  edition, 
410);  Keerul  Sing  v.  Koolahul 
Sing  (1839),  2  M,  I.  A.  331;  5 
W.  R.  P.  C  131 ;  Soorjoon  (Musumat) 
v.  Ishree  BraJimun  (1871),  3  N.  W.  P. 
74;  Goolab  (Mt.)  v.  Phool  (Mt,) 
(1816),  1  Borr.  154;  Govinddas 
DhooliibJidas  v.  Muha  Lukshumee 
(1819),  1  Borr.  241.  As  to  Jains,  see 
Sheo  Singh  Rai  v.  Dakho  (Musst) 
(1874),  6  N.  W.  P.  382;  S.  C.  on 
appeal  (1878),  5  I  A.  87 ;  1  All.  688 ; 
2  C.  L.  R.  193. 

6  Lallubhai  Bapiibhai  v.   Manku- 
varbai  (1876),  2  Bom.   388,  at  pp. 
420,  440. 

7  Murugayi  v.   Viramakali  (1877), 
1  Mad.  226,  at  p.  228 ;    Colebrooke, 
"Digest,"  vol.  iii.  p.  458;  "  Smriti 
Chandrika,"  chap.  XL  s.  i.  para.  6. 
See  Bhattacharya's   "Hindu  Law," 
2nd  ed.,  p.  437,  note. 

8  Rarichan  v.  Perachi  (1892),   15 
Mad.  281. 
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Where  there  is  more  than  one  widow,  they  all  tako  as  a  single  heir  with  Two  or  more 
rights  of  survivorship  x  and  partition.2  widows. 

There  is  nothing  to  prevent  a  widow  releasing  her  right  of  survivor- 
ship.3 

In  the  case  of  impartible  property  the  senior  widow  takes,  the  other  Impartible 
widows  having  rights  of  maintenance.*  property. 

The  estate  of  the  widow  is  devested  by  the  birth 5    or  Devesting  of 

.        .  '  estate, 

adoption  6  of  a  son. 

5.   Daughter.7  Daughter 

Of   daughters   an  unmarried  one  is  preferred,8  whether  Unmarried, 
or  not  she  is  well  to  do.9 

Failing  unmarried  daughters,  married  daughters  succeed.  1QMamed. 
Among  married  daughters  the  one  who  is  "  unprovided  for  " 
is  to  be  preferred  to  the  one  who  has  means,11  either  derived 
from  her  father  or  from  other  sources.12 

Comparative  poverty  is  in  each  case  the  criterion  by  which  the  claims 
of  married  daughters  are  settled,13  but  such  comparison  does  not  apparently 
involve  a  minute  investigation  of  the  means  of  the  daughters,  the  question 
being  whether  the  pecuniary  circumstances  of  the  one  are  so  far  different 
from  those  of  the  other  as  to  give  her  a  prior  right  of  inheritance.14 


1  Rumea  v.  Ehagee  (1862),  Z  Bom. 
H.  C.  66;  Jijoyiamba  Bayv  Sa^ba 
(H.  H.  M.)  v.  Kamdkshi  Bayi  Saiba 
(H.  Hi.  M.)  (1868),  3  Mad.  H.  0. 
424;  Bhugwandeen  Doobey  v.  Myna 
Baee  (1867),  11  M.  I  A.  487;  9 
W.  B.  P.  C.  23  ;  Nilamani  Patta  Maha 
Dem  Gam  (Sri  Gfajapathi)  v  Rad- 
hamam  Patta  Maha  Devi  Garu  (1877), 
4  I.  A.  212 ;  1  Mad.  290 ;  Venka- 
yamma  Garu  (Raja  CheliJcani]  v. 
Venkataramanayamma  (Raja  Cheli- 
Jcani) (1902),  29  I.  A.  156,  at  p.  165  ; 
25  Mad.  678,  at  p.  687  ;  7  0.  W.  N.  1, 
at  p.  8  ;  4  Bom.  L.  R,  657. 

*  See  ante,  pp.  327,  328. 

8  Ramakkal  v.  Ramasami  Naickan 
(1899),  22  Mad.  522. 

4  Mayne's  "  Hindu  Law,"  8th  ed , 
p.  776. 

«  Ante,  p.  363. 

6  Ante,  p.  193. 

7  "  Mitakshara,"    chap.    ii.    s.    ii. 
para.    2 ;    "  Vyavahara    Mayukha," 
chap.  iv.  s.  viii.  paras.  10-12 ;  Pran* 
jeevaydas  Toolseydas  v.  Dewcooverbaee 
(1859),  1  Bom.  H.  C.  130. 

8  "  Mitakshara,"  chap.  ii.  &  ii.  para. 
2  j  "  VyavaMra  Mayukha,"  chap,  v, 


s.  viii.  para.  11 ;  Dowlut  Kooer  v. 
Burma  Deo  Sahoy  (1874),  14  B.  L.  E. 
246,  note ;  22  W.  B.  C.  B.  54. 

9  Jamnabat  v.  Khimji  VuUubdass 
(1889),  14  Bom.  1,  at  p.  13. 

1°  "Mitakshara,"  chap.  ii.  s.  ii. 
para.  3 ;  HimuncMll  v.  Maharaj Singh 
(1866),  1  Agra,  210  ;  Buryar  Singh 
v  Hunsee  (Mussumat)  (1867),  2  Agra, 
166 ;  GoUb  Koonwer  (Musst)  v.  Sfab 
Sahai  (1867),  2  Agra,  54;  Binode 
JKoomaree  Dabee  v.  Purdhan  Gopal 
Sahee  (1865),  2  W.  B.  0.  R.  176,  at 
p.  177. 

11  "Mitakshara,"  chap. ii.  s.  ii.  para. 
4 ;  "  Vyavahara  Mayukha,"  chap.  iv. 
s.  viii.  para.  12. 

12  Danno  v.  Darlo  (1882),  4  All. 
24=3.    The  text  on  which  the  Court 
relied  in  this  case,  viz.  "  Mj|takshara," 
chap.  ii.  s.  xi.  para.  13,  refers  to  the 
succession  to  stridhan  property. 

13  Avdh  Kumari  v.   Chandra  Dai 
(1879),  2  AIL  56J . 

«  Bakubai  v.  Manchhabai  (1864), 
2  Bom.  H.  C.  5 ;  Poli  v.  Narotum  Bapu 
(1869),  6  Bom.  H.  0.  A.  C.  J.  183; 
Totawa  v.  Basawa  (1898),  23  Bow, 
229, 


888  DAUGHTER'S  SON,  [CHAP.  xi* 

A  married  daughter  with  means  is  preferred  to  a  daughter's  son.1 

The  Mithila  law  makes  no  distinction  between  indigence 
and  wealth,  in  the  case  of  daughters.2 

A  daughter  who  has,  or  is  likely  to  have,  male  issue  is  not,  as  in  Bengal,3 
preferred  to  a  barren  or  childless  widow,4 

Except  in  the  Bombay  Presidency,  where  her  interest  passes 
to  her  heir,5  on  the  death  of  a  daughter  the  estate  taken  by 
her,  as  such,  passes  (in  preference  to  her  sons)  to  her  sisters 
who  have  taken  or  are  competent  to  take.6 

Except  in  the  Bombay  Presidency,  where  daughters  take  not  only 
absolute  but  several  estates,7  daughters  take  by  inheritance  a  joint  estate 
with  rights  of  survivorship  8  and  partition. 

The  circumstance  that  her  unmarried  sister  had  been  preferred  to  her, 
does  not  exclude  a  married  daughter  from  the  inheritance  on  the  death 
of  such  sister.9 

Prostitute  "  A  woman,  who  in  her  maiden  condition  becomes  a  prostitute,  being 

daughters.       neither  a  kanya  (unmarried)  nor  a  kulastri  (married),  but  being  at  the 

same  time,  notwithstanding  her  prostitution,  a  qualified  heir,  as  held  in 

Affwjapa  v.  Kudrava, 10  would  be  entitled  to  succeed  to  her  father's  property 

only  in  default  of  either  unmarried  or  married  sisters."  n 

As  to  the  rights  of  the  daughter  of*a  Sudra  in  competition  with  the 
father's  illegitimate  son,  see  ante,  p.  384. 

As  to  the  interest  taken  by  a  daughter,  see  post,  Chap.  XV. 

Illegitimate  daughters  have  no  rights  of  inheritance.12 

For  cases  of  customs,  excluding  daughters  and  their  issue,  see  Bajrangi 
Singh  v.  Manokarnilca,  Bakhsh,  Singh  (1907),  35  I  A.  1 ;  30  All.  1 ;  12 
C.  W.  N.  74  ;  9  Bom,  L.  R.  1348  (Bhale  Sultan  Chhathris) ;  Nanaji  Utpat 
(Bhau)  v.  Sundrdbai  (1874),  11  Bom.  H.  C.  249  (Utpat  families  of  Pand- 
harpur) ;  Pragjivan  Dayaram  v.  Reva  (Bai)  (1881),  5  Bom.  482 ;  Verdbhai 

1  JMari  v.  Mul  Chand  (1910),  32  314 ;  see  post,  p.  425. 
All.  314.  »  Post  p.  410. 

a  "Vivada    Chmtamani "    (P.    0.         8  Bulalchidas  v.  Keshavlall  (1881), 

Tahore's  translation),  p.  293.  6    Bom.    85 ;    Kattama,    Nachiar    v. 

3  Post,  pp.  424,  425.  Dorasingha    Tevar    (1871),    6    Mad. 

*  Uma  Deyi  (Srimati)  v.  Gokoola-  H.  0.  310. 

nund  Das  Mahapatra  (1878),  5  I.  A.  9  Dowlut    Kooer    v.    Burma    Deo 

40  ;  3   Gale.   587 ;  2   C.   L.  B,    51 ;  Sahoy  (1874),  14  B.  L.  B.  246,  note  ; 

Bdkubai   v.    ManMabai    (1864),    2  22  W.  R.  C.  R.  54.    See  Kattama 

Bom,  H.  0.«5;  Poli  v.  Narotum  Bapu  Nachiar  v,   Dorasinga  Tevar  (1871), 

(1869),  6  Bom.  H.  C.  A.  C.  J.  183 ;  6  Mad.  H.  C.  310,  at  p.  332 ;  Dulari 

Simmani     Ammal     v.      Muttammal  v.  Mul  Chand  (1910),  32  All.  314. 

(1880),  3  Mad.  265.  1°  (1879),  4  Bom.  104. 

5  Bbagirthibai       v.       Kaknujirav  u  Two,  v.  Krishna,  (1907),  31  Bom. 

(1886),  U  Bom.  285;  post,  p.  467.  495,  at  p.  510;  9  Bom.  L.  R.  774,;, 

*  BvyjiwOi  v.    MaM>ir   (1878),    1  See  #05$,  p.  462. 

All  608 ;  8<int  Kumar  v.  Deo  Saran         ia  BUkya  v.  Babu  (1908),  32  Bom,  s 
(1886),  8  ,Ali  365,  a*  pp.  369,  370  ;     562  ;  10  Bom.  L.  R.  736.  ,    .'• 

VT  JfwJ  Ofand  (1910),  32  All. 
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Ajubhai  v.  Hiraba  (Bai)  (1903),  30  I.  A.  234,  at  p.  2315  ;  27  Bom.  492,  at 
p.  498  ;  7  0.  W.  N.  716,  at  pp.  718,  719  (Chudasama  Gameti  Garaaias)  ; 
Parlati  Kunwar  (Mussammat)  v.  Chandarpal  Kunwar  (Rani)  (1909),  3C5 
L  A.  125  ;  31  All.  457  ;  13  C.  W.  N.  1073  ;  11  Bom,  L.  B.  890  (Chauhan 
Rajputs  in  Oudh).  In  a  case  of  Gohel  Girasias  the  custom  was  not 
established,  Eanclikodas  VithaMas  (Desai)  v.  Kawal  NatMai  KesabMi 
(1895),  21  Bom.  110. 

On  the  death  of  all  the  daughters  the  property  passes,  except  m 
Bombay,1  to  the  then  next  heir  of  the  father.5 

6.  Daughter's  son.* 

He  cannot  succeed  as  long  as  there  is  any  daughter  capable  of  inheriting 
in  existence.4 

The  daughter's  son  is  the  only  heir  connected  through  a  female  (bandfiu) 
who  under  the  Mitakshara  system  is  placed  in  the  order  of  succession 
amongst  the.  gotraja  sapindas.  He  is  so  placed  in  accordance  with  special 
texts.5 

If  he  predeceases  any  one  of  his  maternal  grandfather  s  daughters, 
his  son  does  not  take  his  place,  6  but  succeeds  as  a  bandit  M.7 

As  to  the  succession  of  a  daughter's  son  in  competition  with  the  illegiti- 
mate son  of  his  mother's  father,  see  ante,  p.  384, 

Except  under  the  "Mayukha,"  daughters'  sons  take  per  capita,  not 

per  stirpes.* 

Where  a  widowed  daughter  having  sons  remarries,  and  has  sons, 
apparently  the  sons  of  both  marriages  would  succeed  equally,  but  there  is 
no  decision  on  the  subject,  . 

When  the  sons  of  a  daughter  are  living  together  as  members  of  a  joint 
family,  property  so  inherited  belongs  to  the  coparcenary,  and  there  is  a 
right  of  survivorship.9 

As  in  the  case  of  other  male  heirs,  on  the  death  of  a  daughter  s  son, 
in  whom  the  estate  has  vested,  the  succession  passes  to  his  heirs,  and  not 
to  the  heirs  of  his  maternal  grandfather,10  _____ 

i  Post  i>  4(57  cliaP-  iv'  s<  viii'  para"  13  ;  "  Vlvada 

*07u*uy'  1M    v.     Olmwto    Lall     Chiatamam  »   (Tagore's  translation), 

21* 


7W    v.    Dor^nga    Tevar    (1881),  (1889),  1\M*L  411;  j»jn»  »«* 

8  I.  A.  99  ;  3  Mad.  290  5  mute,  p.  365.  v.  Gofnnd  Soran  (1886),  8  AIL  614. 

•  Kattama  Nacltiar  v.   Doraswga  '  Post,  p.  403. 

Tenor   (1871),   6  Mad.   H.   C.   310;  "  Ants,  p.  367.             ._.„,,. 

r.  Hnnsee  (Mwum*)  '  F«fa»«M«.  ««r»  (Baj«  OU* 

166  •  Sam  Swanith  ta»)  v.  Venkataramanayyamtna  (Saja, 

(l*oo)  C3UM-)  (1902),  29  I.  A.  156;  25 

Mrf  v.  Ma      678  ;  70.  W    K  1  ;  4  Bom. 


Ibid.  168  ;  A*  JC«Mrf  v.     Ma£  678  ; 
p  Singh  (1837),  6  Ben.  Sel.     I-B.M7;  «^,P-.2«- 
140  fnew  ed    168)  a  Mithila  case).         10  Sibta  v.  Badn  Prasad  (1880),  A 


v,     All    134;  . 

8  All    365-  DiOairi  v.   JlvA  Chand     v.  Ptnasamt  (1896),  23  I.  A.  128, 

19  Mad-  451  '  a  a  in  court      mr 


nmm       All  314  a-        ' 

(  '  «  m^S-  cha,  ii-  s.  ii.  para.     (1892),  16  Mad.  11  ;   Bato  See  v 

' 


«  m  cap,    -  s.    .  par.  ,  . 

6  -  -  sSSdrika,"  chap.  S.  s.     a-««»««  (1816),  2  Morley's  Dlgest, 
U.  para,  28  ;  "  Vyavahara  Mayukha,"     79.    Ante,  p.  385. 
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PABENTS,   BROTHER. 


[CHAP.  xi. 


Impartible  Impartible  property  passes  on  the  death  of  all  daughters  to  the  eldest 

property.        surviving  daughter's  son.1 


Mother. 


Parents  of  Deceased  and  their  Descendants  to  the  Third  Degree. 

7.  Mother.2 

Where  the  "  Mayukha  "  prevails3  the  father  is  preferred 
to  the  mother.4 

Stepmother,  1  Except  that  in  Bombay  she  has  a  right  of  inheritance  as  the  widow 
of  her  husband,5  and  that  in  Madras  she  has  possibly  some  right  of 
inheritance  as  a  bandhu,*  neither  a  stepmother  nor  a  stepgrandmother 
has  any  rights  of  inheritance.7 

Father.  8.  Father.8 

Brother.  9.  Brother.9 

Uterine  brothers,  i.e.  brothers  of  the  whole  blood,  take 
before  brothers  of  the  half  blood.10 


1  JKattama   Nachiar  v.    Dorasinga 
Tevar  (1871),  6  Mad.  H.  C.  310,  at 
p.  333  ;  Mutta  Vaduganadha  Tevar  v. 
JDorasinga  Tevar  (1881),  8  I.  A.  99 ; 
3  Mad.  290. 

2  Vettanki    VenJcata  Krishna  Row 
(Rajah)  v.    Verikata  Rama  Lakslimi 
Narsayya  (1876),  4  I.  A.  1 ;   1  Mad. 
174 ;     Balkrishna    Bapuji    Apte    v. 
Lakshman  DinJcar  (1890),   14  Bom. 
605 ;    "  Mitakshara,"  chap.  ii.  s.  iii. 
para.  3  ;  "  Vivada  Chintamani "  (P.  C. 
Tagore's   translation),    pp.   293-295. 
The  adoptive  mother  comes  before  the 
adoptive  father,  Anandi  v.  Han  Suba 
Pai  (1909),  33  Bom.  404 ;    11  Bom, 
L.  B.  641.    As  to  her  right  to  inherit, 
sec  ante,  p.  181. 

*  Ante,  pp.  18, 19. 

*  Khodabhai    Mahiji    v.    Bahdhar 
Dala  (1882),  6  Bom.  641;  "Vyava- 
hara   Mayukha,"    chap.   iv.    s.    viii. 
para.   14.    See  also   "Smriti  Ohan- 
drika,"  chap.  xi.  s.  i.  para.  3 ;  s.  ii. 
paras.  12-15. 

5  Post,  p£.  412,  413 ;  Russoobai  v. 
Zoolekhabai  (1895),  19  Bom.  707; 
Rakhmabai  v.  Tulcaram  (1886),  11 
Bom.  47 ;  Kesserbai  v.  Valab  Raoji 
(1879),  4  Bom.  188,  at  p.  208. 

*  See  Mammal  v.  Venyalakshmz- 

Mad.  32;  Kumara- 
(1879),   5 


8  Mad.  107,  at  pp.   117,  127,  129; 
post,  pp.  413,  414. 

7  Joti  Lai  (Lola)  v.  Durani  Kow&r 
(Mussamat)  (1864),  B.  L.  E.  F.  B.  B. 
67;  W.  B.  F.  B.  B.   173;  TahaUai 
Kumri  v.  Qaya  Pershad  8aJm  (1909), 
37  Calc.  214 ;  14  0.  W.  N.  443  ;  Rama 
Nand  v.  Surgiani  (1894),  16  All.  221 ; 
Muttammal    v.     Vengalatohmiammal 
(1882),    5    Mad.    32,    approving    of 
Kumaravelu     v.      V^rana     Goundan 
(1879),    5    Mad.    29;  Ramasami    v. 
Narasamma,    (1884),    8    Mad.     133; 
Mart  v.  OMnnammal  (1884),  8  Mad. 
107;   Seefon  v.  NacTiiar   (1912),  37 
Mad.  286 ;  Sundarmani  Dei  v.  GoTcula* 
nand  CTiowdhury  (1912),  18  C.  W.  N. 
160  ;  Kesserbai  v.  Valab  Raoji  (1879), 
4  Bom.  188,  at  p.  208. 

8  "Mitakshara,"    chap.    ii.   s.    Hi. 
para.  2. 

9  "Mitakshara,"   chap.   ii.    s.    v. 
para.  1 ;  Burlmm  Deo  Ray  v.  Piwchoo 
Roy  (1865),  2  W.  B.  C.  B.  123, 

10  "Mitakshara,"  chap.  ii.  s.  iv. 
paras.  5,  6 ;  Aitant  Singh  (Thafatr)  v. 
Durga  Singh  (Thakur)  (1910),  37  I.  A. 
191 ;  32  All.  363 ;  14  C  W.  N.  770 ; 
12  Born.  L.  B.  504;  Samat  v.  Amra 
(1882),    6    Bom.    394,    at    p.    397; 
Krishnaji    Vyanltesh   y.    Pandurang 
(187$),  12  Bomb.  H.  C.  65 ;  Parmappa 
v.  Shiddappa  (1906),  30  Bom.  607  j 
8  Bom.  L.  B.  685., 
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The  "  Mayukha  "  l  places  the  sons  of  brothers  of  the  whole 
blood  after  their  fathers,  and2  declares  that  brothers  of  the 
half  blood  share  with  the  paternal  grandfather,3 

"  If  there  be  a  competition  between  whole  brothers  associated  and 
whole  brothers  unassociated,  and  between  half  brothers  associated  and 
half  brothers  unassociated,  the  former  exclude  the  latter."  4 

"  The  reunited  half  brother  and  the  separated  whole  brother  take  the 
estate  in  equal  shares."  5 

As  to  whether  in  the  case  of  the  remarriage  of  a  widow,6  or  the  marriage 
of  a  woman  after  divorce,7  there  is  any  relationship  between  the  sons  of 
the  different  marriages,  quaere.*  It  is  submitted  that  there  is  none, 
except  perhaps  where  the  remarriage  is  authorized  by  local  or  caste 
custom.9 

As  to  sisters,  see  post,  pp.  392,  393. 

10.  Brothers'  SOnS.10  Brothers' 

According  to  the  "  Mitakshara  "  and  the  "  Mayukha,"  sons  sons' 
of  brothers  of  the  whole  blood  are  preferred  to  sons  of  brothers 
of  the  half  blood  u  (an  undivided  member  of  each  class  being 
preferred  to  a  divided  member),12  and  according  to  the  latter 
authority  sons  of  brothers  of  the  half  blood  are  postponed  until 
after  the  father's  brother.13 

According  to  the  "Mayukha,"  sons  of  brothers  who  are 
dead  share  along  with  surviving  brothers,  but  this  rule  does 
not  go  beyond  brothers  and  brothers'  children.14 

The  brother's  son  ends  what  is  generally  known  as  the 
"  compact  series  "  of  heirs  according  to  the  "  Mitakshara."  15 

In  the  case  of  a  competition  between  sapiiidas  not  enumerated  in  the 

i  Chap.  iv.  s.  viii.  para.  16;  Samat  para.  7  ;  "  Vyavahara,  Mayukha," 

v.  Amra  (1882),  6  Bom.  394,  at  p.  chap.  iv.  s.  viii.  para.  17 ;  "  Virami- 

397t  trodaya  "  (G.  (XvSarkar's  translation), 

a'chap.  iv.  s.  viii,  para.  20.  p.  !95. 

a  See  post,  p.  394  XI  Samat  v.  Amra  (1882),  6  Bom. 

*  garvadhikari's  "Law  of  Inherit-  394,  at  p.  397;  " Mifcakshara,"  chap, 
anoo,"  p.  921  (see  also  p.  922).    See  ii.  s.  iv.  paras.  5-7. 

Sham    Narain    v.    Court   of    Wards        *2  See  SarvadMkari's  "  Hindu  Law 

(1873),  20  W.  B.  0.  R.  197,  at  pp.      of  Inheritance,"  pp.  927,  928. 

200,  201 ;  "  Mitakshara,*'  chap.  ii.  s.         18  Chap,  iv.  s.  viii.  paras.  16,  18, 

1X*5Pgarvadhikari's  "  Law  of  Inherit-         14  Chandika  Bakhsh  v.  Mitna  Kuar 

aiice,"  p.  922 ;  "  Mitakshara,"  chap.  (1902),  29  I.  A.  70 ;  24  All.  273 ;  6 

ii.  s.ix.  para.  7;  see  'post,  pp.  414, 415.  C.  W.  N.  425;  4  Bom.  L.  R.  37C  ; 

*  Ante,  pp.  37,  369,  370.  "  Vyavahara   Mayukha,"    chap.    iv. 

*  Ante,  pp.  63,  64.  s.  viii.  para.  17. 

s  Babu  Lai  v.  Nanku  Earn  (1894),         16  Chap.  ii.  s,  v.  para.  2 ;  Mohandas 

22  Calc.  339,  at  p.  345.  -  v.  Krishwbai  (1881),  5  Bom.  597,  at 

8  Ante,  p.  37.  p.  602. 
10  «'  Mitakshara,"  chap,  ii,   &  iv. 
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HALF  BLOOD. 


[CHAP.  xi. 


Brother's 
son's  son. 


Relationship 
of  half  blood. 


Sister  and 
sister's  son, 


texts,  preference  should  be  given  to  the  sapwida  belonging  to  the  nearer 
line.1 

11.  Brother's  son's  son.2 

The  list  of  gotraja  sapindas  in  the  "  Mitakshara  "  is  apparently  not 
exhaustive.3  It  is  now  settled  that  the  proper  place  of  the  brother's  son's 
son  is  next  after  the  brother's  son.4 

According  to  the  Bombay  authorities,  neither  the  "  Mitakshara  "  nor 
the  "  Mayukha  "  makes  any  distinctions  between  relations  of  the  whole 
blood  and  relations  of  the  half  blood,  except  in  the  case  of  brothers  and 
sons  of  brothers,5  but  the  Allahabad  High  Court  6  has  held  that  the  dis- 
tinction between  the  whole  and  the  half  blood  extends  to  the  descendants 
of  the  grandfather,  it  may  be  to  the  fourteenth  degree,  but  certainly  to 
the  case  before  them.  In  that  case  a  grandson  of  a  half  brother  of  the 
great  grandfather  of  the  propositus  was  postponed  to  a  grandson  of  a 
whole  brother  of  such  great  grandfather.  Sastri  G.  C.  Sarkar  7  says : 
"  The  preference  based  upon  connection  by  whole  blood,  applies  to  all 
collateral  relations  of  equal  degree ;  propinquity  being  the  principle  of 
the  order  of  succession,  a  relation  of  the  full  blood  by  reason  of  his  pro- 
pinquity excludes  a  relation  of  the  same  degree  who  is  of  the  half  blood." 

It  is  quite  clear  that  a  sapinda  of  the  half  blood  is  preferred  to  a  more 
distant  sapinda  of  the  whole  blood, 8 

The  other  descendants  of  the  father,  namely  the  sister  9  and  the  sister's 


1  Chitinasami     Pillai    v. 
Pillai  (1911),  35  Mad.  152. 

2  Kalian    Rai    v.    Ram    Chandar 
(1910),  24  All.  128.     "  As  a  deceased 
person's  own  great  grandson  inherits 
before  his  parents,  so  it  may  not 
be   unreasonable   to   hold  that   his 
father's  great  grandson  inherits  before 
his     grandfather,"     Bhattacharya's 
"  Hindu  Law,"  2nd  ed.,  p.  444.    The 
great   grandson   of  the   grandfather 
was  preferred  to  the  grandson  of  the 
great  grandfather  in  Buddha  Singh  v. 
LaUu  Singh  (1915),  42  I.  A.  208;  37 
All.  604 ;  20  C.  W.  N.  1 ;  17  Bom.  L. 
B.  1022.  See  "Vyavastha  Chandrika," 
vol.    i.    p.    178,  notef.    Varadaraja 
(BurneH's  translation,  p.  36)  admits 
him  after  the  brother's  son.    In  the 
table  of  succession,  compiled  by  Mr, 
Bama  Bow,  at  p.  115  of  Cunningham's 
Digest,  a  brother's  son's  son  is  placed 
after  a  brother's  son.    The  spiritual 
principle  would  give  him  this  place 
(see  ante,  pp.  377,  378),  Sarvadhikan's 
"  Law  of  Inheritance,"  p.  467.    Oorhya 
Kooer    (Mu&samut]    v.    Rajoo    Nye 
Sookool  (1870),  14  W.  B.  C.  B.  208 ; 
Kweem    Ohand    Gwain    v.    Odung 
Ourain  (1866),  6  W  B.  a  B.  158. 


3  Sec  Lattiibhai  Bapubliai  v.  Mariku- 
varlai  (1876),  2  Bom.  388,  at  p.  433. 

4  Buddha    Singh    v.    LaUu  Singh 
(1915),  42  I.  A.  208  ;  37  All.  604  ;  20 
0.  W.  N.  1  ;  17  Bom.  L.  B.  1022. 

6  Samat  v.  Amra  (1882),  6  Bom. 
394,  at  p.  397;  Vithalrao  Krishna 
VinchurJcar  v.  Ramrao  Krishna  Vin- 
churkar  (1899),  24  Bom.  317  ;  2  Bom. 
L.  B.  139.  See  Saguna  v.  Sadashiv 
(1902),  26  Bom.  710,  at  p.  715;  4 
Bom.  L.  B.  527.  As  to  a  mother's 
half  brother,  see  Mutimswami  Huda- 
liyar  v.  Sunanibedu  Muthukumara- 
swami  Mudaliyar  (1896),  23  I.  A, 
83,  at  p.  91  ;  19  Mad.  405,  at  p.  410. 

6  Suba  Singh  v.  Sarafraz  Kunwar 
(1896),  19  All.  215. 

7  "  Hindu  Law,"  3rd  ed.,  p.  259. 

8  Muthuswami  Mudahyar   v.  Sal* 
ambedu    Muthukumaraswami    Muda* 
hyar  (1896),  23  I  A.  83,  at  p.  91  ; 
19  Mad.  405,  at  p.  410  ;  Ganga  Sahai 
v.  Kesri  (1915),  42  I.  A.  177;  37  All. 
545;  19  C.  W.  N.  1175;  17  Bom.  L. 
B.  998  ;  S.  C.  in  Court  below,  Kesri  v. 
Ganga  Sahai  (1910),  32  All.  541. 

9  Julles&ur   Kooer   v.    Uggur  Roy 
(1882),    9   Gale.  725;    12   C.   L.  B. 
460;    Jagat    Narain  v.  Sheo    ##* 
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son,  do  not  conic  iu  at  this  point  under  the  Mitakbhara  bcliool,  as  they 
are  not  gotraja,  sapindas.  The  sister's  son  succeeds  as  a  bandJiit.1  As 
to  the  rights  of  a  sister  in  Bombay  and  Madras,  see  post,  pp.  410,  411,  413. 

Grandparents  oj  the  Deceased  and  their  Descendants  to  the  Third 

Degree. 

12.  Father's  mother.2  Grandmother, 

After  the  brother's  son  the  remaining  gotraja  heirs  are  only  dealt  \\ith 
in  the  following  paragraphs  of  the  "  Mitakshara."  Chap.  ii.  s.  v.  para.  4 ; 
"  Here  on  failure  of  the  father's  descendants,  the  heirs  are  successively 
the  paternal  grandmother,  the  paternal  grandfather,  the  uncles  and  their 
sons.'*  Para.  5 :  **  On  failure  of  the  paternal  grandfather's  line,  the 
paternal  great  grandmother,  the  great  grandfather,  his  sons  and  their  issue 
inherit.  In  this  manner  must  be  understood  the  succession  of  kindred 
belonging  to  the  same  general  family  and  who  are  sapindas"  3 

This  enumeration  is  not  exhaustive.4  The  "  Subodhim  "  5  commenting 
on  the  words  of  the  "  Mitakshara,"  "  On  failure  of  the  paternal  grand- 
father's line,  the  paternal  great  grandmother,  the  great  grandfather,  his 
sons  and  their  issue  inherit,"  carries  the  enumeration  a  little  further,  viz. 
"the  paternal  great  grandfather's  mother,  great  grandfather's  father, 
great  grandfather's  brothers  and  their  sons.  The  paternal  great  grand- 
father's grandmother,  great  grandfather's  grandfather,  great  grandfather's 
uncles  and  their  sons." 

In  the  Bombay  Presidency  the  sister  is  placed  between  the  father's 
mother  and  the  father's  father.6 

Grandfather. 

IS.  Father's  father.7 

According  to  the  "  Mayukha  "  8  he  takes  equally  with  the  half-brother. 

Paternal 

U.  Father's  brother.®  uncle- 


% ir    5   All.    311.    The    question  century     by     Bishveshar     Bhatta; 

was  raised  but  not  decided  in  Goolab  Bhattaeharya's  "  Hindu  Law,"  2nd 

Sing   (Koo&r)  v.   Known  Sing  (Rao)  ed.,    33.)   Chap.    ii.   s.   5,    para.   5; 

(1871),  14  M.  I.  A.  176,  at  p.  194;  Colebrooke's  note  to  "  Mitakshara," 

10  B.  L.  R.  1,  at  p.  8.  chap.   ii.   s.    v.   para.    5 ;   LaUubhai 

1  Post,  p.  402.  Bapubfari  v.   Mankuvarbai  (1876),  2 

2  QanAU  MaganUtl  v.  Jadab  (Bat)  Bom.  388,  at  p.  433. 

(1899),  24  Bom.  192,  at  p.  212 ;    1  6  "Vyavabara    Mayukha,"    chap. 

Bom.  L.  R.  574 ;  Lallubhai  Bayvbhai  iv.  s.  viii,  para.  19  ;  post^p.  410, 411. 

v.  Mankuvarbai  (1876),  2  Bom.  388,  7  "  Mitakshara,"    chap.    ii.    s.    v. 

at  p.  432  ;  "  Mitakshara,"  chap.  h.  paras.  4,  5 ;  "  Vyavahara  Mayukha," 

s.  v.  para.  2;  "Vyavahara  Mayukha,"  chap.  iv.  s.  viii.  para.  20. 

chap.  iv.  s.  viii.  para.  8.  8  Chap.  iv.  s.  viii.  para.  20  ;  ante, 

«  See  ante,  p.  378,  note  3.  p.  391. 

4  Lattubhai  BapiibTiai  v.   Ma,nku-  *  "  Mitakshara,"    chap.    ii.    s.    v. 

wrM  (1876),  2  Bom.  388,  at  p.  433.  para.   2.    As   to   the   preference   of 

s  (A  commentary  on  the  "  Mitak-  those  of  the  whole  blood,  see  ante, 

shara"  composed  in  the  thirteenth  p.  392. 
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GliANDPARENTS'   LINE.  [CHAP.   XI. 


According  to  the  "Mayukha,"  l  the  paternal  great  grandfather,  the 
father's  brother  and  the  sons  of  the  half-brother  share  the  inheritance. 
An  uncle  of  the  full  blood  is  preferred  to  an  uncle  of  the  half  blood.2 

His  son.  15.  Father's  brother's  son. 

His  grandson.       1C.  Father's  brother's  son's  son,3 

The  reasons  which  place  the  brother's  son's  son  before  the  father's 
mother,  would  place  the  father's  brother's  son's  son  in  this  position. 

Great  Grandparents  of  the  Deceased  and  tlieir  Descendants  to  the 
Third  Degree. 

17.  Father's  father's  mother.4 

18.  Father's  father's  father.5 

19.  Father's  father's  brother^ 

20.  Father's  father's  brother's  son.7 

21.  Father's  father's  brother's  son's  son.8 

REMOTE  SAPINDA  HEIES. 
Descendants  of  Deceased  from  the  Fourth  to  the  Sixth  Degree. 

22.  Son's  son's  son's  son.9 

23.  Son's  son's  son's  son's  son.10 

24.  Son's  son's  son's  son's  son's  son.11 

Descendants  of  Father  of  Deceased  from  the  Fourth  to  the  Sixth 

Degree. 

25.  Brother's  son's  son's  son.12 

26.  Brother's  son's  son's  son's  son.13 

27.  Brother's  son's  son's  son's  son's  son.14 


Great  grand* 
mother. 
Great  grand- 
lather. 
His  son. 

His  grandson. 

His  great 
grandson. 


Grandson's 
grandson. 
His  son. 

His  grandson. 


Brother's 

great 

grandson. 

His  son. 

His  grandson. 


1  Chap  iv.  s.  viii.  para.  20. 

2  Oanga  tiahai  v.  Kesri  (1915),  42 
I.  A.  177;  37  AH  545;  19  C.  W.  N. 
1175;  7  Bom.  L.  R  998;  ante,  p.  392, 

3  Buddha   Singh   v.    Lattu   Singh 
(1915),  42  L  A.  208  ;  37  All.  004  ; 
20  C.  W.  N.  1  ;  17  Bom.  L.  R.  1022  ; 
S.  C.  in  Court  below,  (1912),  34  AIL 
663.  Cunningham's  "  Digest  of  Hindu 
Law,"  p.  115;  Sarvadhikan's  "Law 
of  Inheritance,"  p.  654  ;  Kashibai  v. 
MomTwar  Maghunath  (1911),  35  Bom. 
389  ;  13  Bom,  L.  R,  352. 

*  "  Mitakahara^*  chap.  ii.  s.  v,  para. 
5;  wife,  p.  393, 


Ibid. 


7  Ibid. ;  Ganesh  v.  Waghu  (1903), 
27  Bom.  610 ;  5  Bom.  L.  R.  581. 

8  Duroo  Sing  v.  Eai  Sing,  S.  D.  A. 
N.  W.  P.  (1804),  p.  521.    See  ante, 
p.  393. 

s  Earn  Singh  (Eliyah)  v.  Ugur 
Singh  (BhyaJi)  (1870),  13  M.  I.  A. 
373 ;  5  B.  L.  R.  293 ;  14  W.  R.  P.  C.  1, 
It  is  scarcely  possible  that  so  remote 
a  descendant  would  be  born  at  the 
time  of  the  death  of  the  propositus. 

10  Ibid. 

11  Ibid. 

12  Venikl  v.  Parjaram  (1894),  20 
Bom.  173.    See  ante,  p.  393. 

13  See  ante,  p.  393. 
"  Ibid. 
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Descendants  of  Grandfather  of  Deceased  from  Fourth  to  Sixth 

Degree. 

28.  Father's  brother's  son's  son's  son.  Uncle's  great 

29.  Father's  brother's  son's  son's  son's  son.1  Hi^son!** 

30.  Father's  brother's  son's  son's  son's  son's  son.2  His  grandson. 

Descendants  of  Great  Grandfather  of  Deceased  from  Fourth  to 
Sixth  Degree. 

31.  Father's  father's  brother's  son's  son's  son.  Oe,at  uacl/* 

son  s  grand- 

32.  Father's  father's  brother's  son's  son's  son's  son.  son, 

33.  Father's  father's  brother's  son's  son's  son's  son's  son.      HIS  grandson. 

Ancestors  of  Deceased  in  the  Fourth  Degree  and  their  Descendants 
to  the  Third  Degree* 

34.  Father's  father's  father's  mother,  Grandfather's 

cnxndinother. 

35.  Father's  father's  father's  father.  Grandfather's 


36.  Father's  father's  father's  father's  son. 

37.  Father's  father's  father's  father's  son's  son.  His  grandson. 

38.  Father's  father's  father's  father's  son's  son's  son.  His  great 

grandson. 

Ancestors  of  Deceased  in  Fifth  Degree  and  their  Descendants  to 
the  Third  Degree* 

39.  Father's  father's  father's  father's  mother.  Grandfather's 

40.  Father's  father's  father's  father's  father. 

41.  Father's  father's  father's  father's  father's  son. 

42.  Father's  father's  father's  father's  father's  son's  son. 

43.  Father's  father's  father's  father's  father's  son's  son's  son.5 

grandson* 

Ancestors  of  Deceased  in  Sixth  Degree,  arid  their  Descendants  to 
the  Third  Degree.® 

44.  Father's  father's  father's  father's  father's  mother.  Great  ^ 

45.  Father's  father's  father's  father's  father's  father. 

46.  Father's  father's  father's  father's  father's  father's  son. 

47.  Father's  father's  father's  father's  father's  father's  son's 

His  grandson. 

son. 

1  See,  however,  Sarkar's  "  Hindu      Court  of  Wards  (1875),  2  I.  A.  163  ; 

Law,"  3rd  ed.,  262.  15  B.  L.  R.  190;  23  W.  R.  C,  R. 

a  /foVZ  409;    S.  C.   in  court  below   (1870), 

*  Awie,  p.  381.  5  B.  L.  R.  442  ;  14  W,  R.  P.  C.  117. 

*  flid.  6  Ante,  p.  381. 
6  Jeebnafh    Singh 
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His  great  48.  Father's  father's  father's  father's  father's  father's  son's 

grandson.  , 

son  s  son. 

Descendants  from  Fourth  to  Sixth  Degree  of  Ancestors  in  Fourth 

Degree. 

Grandfather's       49.  Father's  father's  father's  father's  son's  son's  son's  son. 
grandson's1  &        50.  Father's  father's  father's  father's  son's  son's  son's  son's 

grandson. 

His  son.  SOn. 

HIS  grandson.       51.  Father's  father's  father's  father's  son's  son's  son's  son's 
son's  son. 

Descendants  from  Fourth  to  Sixth  Degree  of  Ancestors  in  Fifth 

Degree, 

Grandfather's       52.  Father's  father's  father's  father's  father's  son's  son's 

great  grand-  , 

father's  grand-  SOn  S  SOH. 

son^s  grand-         gg^  j^j^'g  father's  father's  father's  father's  son's  son's 

H1S  son.  gon»g  gon»g  son>i 

His  grandson.       54.  Father's  father's  father's  father's  father's  son's  son's 
son's  son's  son's  son. 

Descendants  from  Fourth  to  Sixth  Degree  of  Ancestors  in  Sixth 

Degree. 

Great  grand-        55.  Father's  father's  father's  father's  father's  father's  son's 

father's  great  ,  , 

grandfather's    SOn  S  SOn  S  SOn. 

56.  Father's  father's  father's  father's  father's  father's  son's 
J  son>         son's  son's  son's  son. 
His  grandson,       57.  Father's  father's  father's  father's  father's  father's  son's 
son's  son's  son's  son's  son. 

"  Smriti  The  "  Smriti  Chandrika  "  2  gives  the  following  order  of  succession  of 

Chandrika."     sapindas  after  a  brother's  son  :— 

I.  The  son  of  the  grandfather. 
II.  His  son. 

III.  The  son  of  the  great  grandfather. 

IV.  His  son. 

V.  The  son  of  the  great  great  grandfather. 
VI.  His  son. 

VTL  The  son  of  the  father  of  the  great  great  grandfather. 
VIII.  His  son. 

1  Horn    Singh    (Bhyah)    v.     Ugur     P.  C.  1. 

Singh  (Bhyak)  (1870),  13  ML  I.  A.         z  Chap.  xi.  s.  v.  paras.  8-12,  and 
373;   5  B.  L.   E.  293;   U  W.   R.      summary. 
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IX.  The  son  of  the  last  sapinda* 
X.  His  son. 

As  pointed  out  by  Mr.  Mayne,1  no  other  writer  has  followed  this  list. 
It  has  had  no  support  from  the  Courts. 

SAMANODAKAS. 

Failing  all  goiraja  sapindas  the  inheritance  passes  to  what  SamanodaJ 
are  called  the  samanodakas?    Those  are  all  agnates  beyond  the 
degree  of  sapinda. 

"The  order  of  succession,"  amongst  the  samanotialas,  "appears  to 
be  governed  by  two  principles,  namely — 

"  (1)  The  descendants  of  a  nearer  ancestor  succeed  in  preference  to 
those  of  a  remoter  ancestor. 

"  (2)  Amongst  the  descendants  of  the  same  ancestor  the  nearer  excludes 
the  more  remote."  3 

In  the  case  of  samccnodakas  it  is  not  possible  to  apply  the  test  of  religious 
efficacy.4 

The  following  order  of  succession  of  samanodaJcas  is  given  by  Sir  Henry 
Cunningham  in  his  "  Digest  of  Hindu  Law  "  5 ; — 

1.  Seven  generations  from  the  grandson's  grandson's  son's  son  exclusive. 

2.  Seven  generations  from  the  brother's  son's  son's  son's  son's  son 
exclusive, 

3.  Seven  generations  from  the  father's  brother's  son's  son's  son's  son's 
son  exclusive. 

4.  Seven  generations  from  the  father's  father's  brother's  son's  son's 
son's  son's  son  exclusive, 

5.  Seven  generations  from  the  father's  father's  father's  father's  son's 
son's  son's  son's  son's  son  exclusive. 

6.  Seven  generations  from  the  father's  father's  father's  father's  father's 
son's  son's  son's  son's  son's  son. 

7.  Seven  generations  from  the  father's  father's  father's  father's  father's 
father's  son's  son's  son's  son's  son's  son. 

8.  Mother  of  father's  father's  father's  father's  father's  father. 

9.  Father's  father's  father's  father's  father's  father's  father. 

10.  His  male  descendants  up  to  thirteen  generations. 

11.  Mother  of  father's  father's  father's  father's  father's  father's  father. 

12.  Father's  father's  father's  father's  father's  father's  father's  father. 

13.  His  male  descendants  up  to  thirteen  generations.  » 
Similarly  up  to  thirteenth  grandfather  exclusive. 

BANDHTJS. 

Failing  all  sagoira  sapindas  and  samanoddkas,6  tSe  inherit- 
ance  according  to  the  Mitakshara  system  passes  to  the  cognate 

1  u  Hindu  Law,"  8th  ed.,  p.  804.         chap.  ii.  s.  v.  para.  5. 

2  See  ante,  pp.  379,  380.  *  8vfa>  Singh  v.  Surafraz  Kufiwar 
*  G.  C.  Sarkar's  "  Hindu  Law,"  3rd     (1896),  19  AIL  215,  at  p.  232. 

ed.,  p.   262 ;  B.  K.    Sarvadbikari's         s  Pp.  117,  118. 

"  Law  of  Inheritance,"  p.  687.    See         6  Jeebnath     Singh     (TJtaJcoof)     v. 

Colebrooke's  note  to  "  Mitakshara,"     Courts  of  Wards  (1875),  2  I.  A.  163 ; 
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sapindas,  who  are  called  landhus  or  lUinnagotra  sapindas, 
i.e.  "  springing  from  a  different  family,  and  connected  by 
common  corporeal  particles,  or  by  consanguinity,"  l  through 
females.3 

With  the  exception  of  the  daughter's  son,  who  succeeds  under  special 
texts,3  no  cognate  can  succeed  while  there  is  any  agnate  clown  to  the  last 
samanodalca  alive  and  capable  of  taking.4 

The  difficulty  in  laying  down  any  definite  rules  as  to  the 
inheritance  of  ban  dims  arises  from  the  lack  of  information  in 
the  "  Mitakshara  "  on  the  subject.  Chapter  II.  Section  VI.; 
para.  1,  which  contains  all  that  is  said  in  the  Mitakshara  with 
regard  to  what  bandhus  inherit,  is  as  follows  : — 

1.  "On  failure  of  Gentiles,  the  cognates  are  heirs.  Cognates 
are  of  three  kinds ;  related  to  person  himself,  to  his  father,  or 
to  his  mother  as  is  declared  by  the  following  text.  '  The  sons 
of  his  own  father's  sister,  the  sons  of  his  own  mother's  sister, 
and  the  sons  of  his  own  maternal  uncle,  must  be  considered  as 
his  own  cognate  kindred.  The  sons  of  his  father's  paternal 
aunt,  the  sons  of  his  father's  maternal  uncle,  must  be  deemed 
his  father's  cognate  kindred.  The  sons  of  his  mother's  paternal 
aunt,  the  sons  of  his  mother's  maternal  aunt,  and  the  sons  of 
his  mother's  maternal  uncle  must  be  reckoned  his  mother's 
cognate  kindred.'  "  5 

This  enumeration  is  only  illustrative  and  is  not  exhaustive.6 

15  B.  L  R.  190 ;  23  W.  R.  C.  R.  409  ;  case);  Gootib  Sing   (Kooer)   v.    Rao 

Sam  Singh  (Bhyah)  v.   Ugur  Singh  Kurun  Sing  (1871).,  14  M.  L  A   176  • 

(Bhyah)  (1870),  33  M.  I.  A.  373 ;  5  10  B.  L.  R.  1. 

B.  L.  R.  293 ;  14  W.  B.  P.  a  1 ;          *  See    Amnta    Kumari    Debt    v. 

Naraini  Kuar  v.  Chandi  Din  (1886),  Lakhinarayan  Chuckerbutty  (1868)    2 

9  All    467  ;    Digdayi    (MussL)    v.  B.  L.  R  F.  B.  28,  at  p  37 ;    10  W.  R 

Bhatan  Loll  (1869),  5  B.  L.  R.  448,  F.  B.  76,  at  p.  77. 

note;  11  W,  R.  C.  R.  300;  "Mitak-          6  Qridhan    Latt    Roy    v.    Bengal 

shara,"  chap.  ii.  s.  vi  para.  1.  Government  (1868),  12  M.  I.  A.  448  ; 

1  Babu  Lai  v.  Nanku  Ram  (1894),  1  B.  L.  R.  P.  C.  44 ;  10  W.  R.  P.  C.  31 ; 
22  Calc.  339,  at  p.  343.  Muthuswami   Mudaliyar   v.    Sunam- 

2  Muttusami  v.   MuttuTcumaraaami  fodu  Muthukumaraswami  Mudaliyar 
(1892),  16  Had.  23.  (1896),  23  I.  A.  83;   19  Mad.  405; 

8  Aide,  p.  $89.  Amrita  Kumari  Ddbi  v.  Lakhinarayan 

*  Naraini   Kuar    v.    Cliandi   Dm  Chuckeroutty  (1868),  2  B.  L  R  F  B 

(1886),     9    AIL     467;   Ram    Singh  28;    10    W.    R.    F.  B,    76;   Umaid 

(Btyah)     v.     Ugur    Singh     (BhyaJt)  Bahadur  v.    Udoi  Chand   (1880)    6 

(1870),  13  M.  I.  A.  373,  at  p.  390  ;  Calc.  119 ;  6  C.  L.  R.  600 ;  Babu  Lai 

5  B.  L.  R.  293,  at  p.  302 ;    14  W.  R.  v.  NanJcu  Ram  (1894),  22  Calc.  339, 

P.   0.   1,   at  p.   3.    See  RutchepuUy  at    p.    344;   Ratnasubbu    Chetti    v. 

J)uU  Jfa  v.   Rajunder  Narain,  Rae  Ponnappa  CJwtti  (1882),  5  Mad  69 
(1839),  2  M,  I.  A.   133  (a 
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The  following  propositions  have  been  laid  down  by  Pundit 
Kajkumar  Sarvadhikari  *  :— 

"  I.  A  bandhu  is  a  cognate  sapinda  within  four  degrees  count-  Bandhus  who 
ing  (1)  from  the  deceased  himself,  in  ascent  or  descent ;  (2)  from  mhenfc' 
any  one  of  the  four  immediate  ancestors  of  the  deceased."  2 

"  II.  The  right  of  inheritance  accrues  to  a  bandhu  if  the  SapMa 

+  ...          ,  1        i       • .    i  i        •    -i  i  relationship 

late  owner  and  the  person  claiming  the  heritable  ngnt  were  must  be 
related  as  sapindas  to  each  other,  either  directly  through mufcua1' 
themselves  or  through  their  mothers  or  fathers. 

"  In  other  words,  a  heritable  bandhu  is  a  cognate  sapinda 
within  four  degrees,  counting  from — 

"  1.  The  deceased  in  ascent  or  descent. 

"  2.  Deceased's  paternal  ancestor  within  four  degrees. 

"  3.  Deceased's  maternal  ancestor  within  four  degrees. 

"  4.  Deceased's    father's    maternal   ancestor    within    four 
degrees. 

"  5.  Deceased's  mother's   maternal  ancestor  within  four 


'  N.B.— The  word  '  five  '  is  to  be  substituted  for  '  four  ' 
in  the  case  of  father's  bandhus.  If  the  deceased  or  his  ancestor 
be  related  through  father's  mother,  then  five  degrees  instead  of 
four  should  be  counted  in  both  directions.  Thus  grandson's 
daughter's  grandson  is  related  to  the  deceased  (or  his  paternal 
ancestor)  through  father's  mother." 

£<  III.  Eule  of  exclusion  : —  Euie  of 

"1.  The  cognate  descendant  of  each  of  these  classes  isexclusion- 
excluded  from  inheritance  when  (i.)  the  deceased  or  (ii.)  the 
deceased's  ancestor  does  not  belong  to— 

"  (a)  His  maternal  grandfather's  line. 

"  (6)  His  father's  ditto. 

"  (c)  His  mother's  ditto. 

61  2.  Cognate  ascendant  of  the  deceased  is  excluded  from 
inheritance  when  he  does  not  belong  to — 

"  (a)  The  'deceased's  maternal  grandfather's  line.  ^ 


1  "Hindu  Law  of  Inheritance,"  deceased  ex  parte  maternd ;  (3)  an- 

pp.  703-707.  cestors  of  the  father  of  the  deceased 

»  The  word  "  ancestors "  includes  ex  parte  materw ;  (4)  ancestors  of 

hete :  (1)  ancestors  of  the  deceased  the  mother  of  the  deceased  ea;  yarte 

ev  parte  paternA  ;  (2)  ancestors  of  the  matewd,  Ibid.,  p  704, 
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Sapinda 
relationship 
must  be 
mutual. 


"  (I?)  The,  deceased's  father's  ditto.1 

"  (c)  The  deceased's  mother's  ditto." 

A  sapinda  to  bo  capable  of  inheriting  must  be  so  related  to 
the  lato  owner,  that  the  late  owner  was  also  his  sapinda  either 
directly  or  through  his  father  or  mother,  or  in  other  words  the 
sapinda  relationship  must  be  mutual.2 

Among  gotraja  sapindas,  sapindaship  is  always  mutual,  but  this  is  not 
always  the  case  amongst  bandhus.  In  Umaid  Bahadur  v.  Udoi  Cliand* 
we  find  the  following :  Take  for  illustration : — 

A 

/\ 
B       C 


E 


Kinds  of 
'bandhus* 


"  A  is  the  common  ancestor,  B,  his  son,  is  the  propositus.  C,  a  daughter 
of  A ;  D,  her  daughter,  both  dead  ;  E  is  the  son  of  B  and  ha&  a  son  F. 
Now  B  and  E  are  sapindas  to  each  other,  but  not  B  and  F.  Although 
F  is  "  B's  sapinda  being  "  within  six  degrees  of  the  common  ancestor,  yet 
B,  not  being  a  descendant  of  the  line  of  the  maternal  grandfather,  either  of 
F  or  of  his  father  and  mother,"  is  not  F's  sapinda,  and  therefore,  "  they 
are  not  sapindas  to  each  other ;  but  B  being  a  sapinda  of  E  through  his 
mother  they  are  sapindas  of  each  other." 

Bandhus  are  of  three  kinds,  taking  the  inheritance  in  order, 
viz. : — 

(a)  The  cognate  kindred  of  the  deceased.    These  are  called 

Atma  bandhus. 
(V)  His  father's  cognate  kindred.    These  are  called  Pitri 

bandhus. 
(c)  His  mother's  cognate  kindred.4    These  are  called  Matri 

bandhus. 

These  classes  cannot  be  added  to  5 


1  As  to  the  father's  maternal  grand- 
father's line,  see  post,  p.  408. 

2  Ramcharfdra  Martand  Waikar  v. 
Vinayak  Venkatesk  Kothekar  (1914), 
41  I.  A.  290  ;  42  Gale.  384 ;  18  C.  W. 
N.  1154;  16  Bom.  L.  K.  863;  Babu 
Lai  v.  Nanku  Ram  (1894),  22  Calc. 
339,  at  p.  344;    Umaid  Bahadur  v. 
Udoi  Chand  (1880),  6  Calc.  119,  at 
pp   127,  128 ;   6  C.  L.  E.  500,  at  p. 
515 ;  8hib  Sahui  v.  Saraswati  (1915), 


37  All,  583,  where  it  was  held  that 
a  grandfather's  great  grandson's 
daughter's  son  was  not  a  bandhu. 

8  (1880),  6  Calc.  lift;  6  C.  L.  R. 
500. 

*  "Mitakshara,"  chap.  ii.  s.  vi. 
para.  2. 

5  Ramcfatndra  Martand  Waikar  v. 
Vinayak  VenJcatesh  Koihekar  (1914), 
41  I.  A.  290;  42  Calc.  384;  18 
C.  W.  N.  1154;  16  Bom.  L  E.  863. 
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Some  of  these  bandhus  included  in  the  Mitakshara  system  are  not  heirs 
according  to  the  Bengal  system.1 

I.  All  atma  bandhus  precede  pitri  bandhus,  and  all  pitri  Order  o! 
bandhus  precede  main  bandhus.2 

II.  In  each  of  these  classes  as  between  cognates  related 
through  the  father  of  the  deceased  and  those  connected  through 
his  mother,  preference  is  given  to  those  related  through  his 
father.s 

III.  Subject  to  the  above,  the  nearer  line  excludes  the  more 
remote.4 

Thus  the  son  of  a  sister's  son  conies  before  the  son  of  a  maternal  uncle.5 

IV.  Subject  to  the  above  rules  preference  is  to  be  given  to 
the  claimant,  between  whom  and  the  stem  there  intervenes 
one  female  link,  to  that  claimant  who  is  separated  from  the 
stem  by  two  such  links.6 

Thus  a  daughter's  son's  son  will  be  preferred  to  a  daughter's  daughter's 
son.7 

This  ground  of  distinction  in  favour  of  a  person  will  not  apply  when 
he  competes  with  one  of  a  nearer  line.* 

The  intervention  of  two  females  in  the  line  of  inheritance  is  not  a  bar.9 

The  following  order  of  succession  is  in  the  main  to  be  found 
in  Dr.  Jogendranath  Bhattacharya's  "  Hindu  Law,"10  and 
Pundit  Bajkurnar  Sarvadhikari's  "  Hindu  Law  of  Inheritance."  H 

The  decision  in  Muttusami  v.  Mtdtulcumarasami  12  points  out  instances 


1  See  Mayne's  "  Hindu  Law,"  8th  6  ^rumalachanar  v.  Andal  Ammal 

ed  ,  pp.  716-718.  (1907),  30  Mad.  406. 

8  "  Mitakshara,"  chap.  ii.  s.  vi.  para.  7  Ib id. 

2 ;    Mufhuswami  Mudaliyar  v.  Su«  8  Krishna   Ayyangar  v.    Venkata- 

narribedu  Muthukumaraswami  (1896),  rama  Ayyangar  (1905),  29  Mad.  115. 

23  I.  A.  83  ;  19  Mad.  405 ;  Appandai  9  Parot  Bapafal  Sevafoam  v.  Mehta 

Vathiyarv.BagubaUMudaliyar(191Q)9  Harilal  Surajram    (1894),    19   Bom. 

33  Mad.  539.  631,  at  p.  (534 ;    Umaid  Bahadur  v. 

3  Sundrammal  v.  Rangasami  Mu-  Udoi  CJiand  (1880),  6  Cal^c.  119;    6 

datiar  (1894),  18  Mad.  193.  C.  L.  R,  500 ;  Verikatagiri  \.  Chandru 

*  Balusami  Pandithar  v,  Narayana  (1899),  23  Mad.  123 ;    Knshita  Ay- 

Rau  (1897),  20  Mad.  342;  Krishna  yangar    v.     VenJcatarama    Ayyangar 

Ayyangar  v.   VenJcatarama  Ayyangar  (1905),  29  Mad.  115. 

(1905),  29  Mad.  115 ;    Muttusami  v.  "  2nd  ed.,  pp.  460-462. 

MtiMukumarasami    (1892),    16    Mad.  «  Pp,  707  et  seq 

23,   at   p.    30    (affirmed   on   appeal  12  (1892),  16  Mad.  23 ;  affirmed  on 

(1896),  23  L  A.  83 ;  19  Mad.  405),  appeal  (1896),  23  I.  A.  83  ;  19  Mad, 

fi  JBdlwami  Pandithar  v.  Narayana  405, 
Jtau  (1897),  20  Mad.  342, 

H.L.  2  P 
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the  family. 


in  \vhich  that  order  is  inconsistent  with  the  "  Mitakshara,"  but  the  lists 
given  by  those  authors  are  most  valuable  and  complete. 

In  regard  to  the  succession  of  cognates,  there  is  no  difference  between 
the  rules  laid  down  in  the  "  Mitakshara  "  and  the  "  Mayukha."  l 

Atma  bandhus  are  (1)  related  through  daughters  of  the 
.  family,  (2)  related  through  the  mother  of  the  deceased. 

The  former  class  come  first.    Of  them  the  descendants  of 
the  deceased  are  preferred. 

We  have  seen  that  the  daughter's  son,  although  a  landhu,  has  a  special 
place  among  the  gotraja  sa^ndas.* 

Following  the  above  rules,  the  order  of  inheritance  is  as 
follows  :— 

Sons  oj  Daughters  of  the  Family. 

1.  The  son's  daughter's  son. 

2.  The  son's  son's  daughter's  son. 

3.  Sister's  son.3 

The  bandhus  of  the  deceased  connected  with  him  through  his  father 
have  preference  over  those  connected  through  his  mother.4 
A  step-sister's  son  is  entitled  to  inherit.5 

4.  Brother's  daughter's  son.6 

6.  Brother's  son's  daughter's  son. 

6.  Father's  father's  daughter's  son.7 

7.  Father's  father's  son's  daughter's  son. 

8.  Father's  father's  son's  son's  daughter's  son. 


1  Parot     Bapalal     Sevafaram     v. 
MeJtta  Harilal  Surajram  (1894),  19 
Bom.  631. 

2  Ante,  p.  389. 

8  Amnta  Kvmari  Debi  v.  LaMu- 
narayan  Clmckcrbutty  (1868),  2  B.  L. 
R.  F.  B.  28  ;  10  W.  B.  P.  B,  76  ; 
Chelikani  Tirupati  Rayaningaru  v. 
Vencata  Gopala  Narasimlta  Rau  Ba- 
Jiadur  (Rajah  Suraneni)  (1871),  6 
Mad.  H.  CT  278  ;  Srinivasa  Ayyangar 
v.  Rengasami  Ayyangar  (1879),  2 
Mad.  304  ;  Raghunath  Kuan  v. 
Munnan  Misr  (1897),  20  All.  191  ; 
Naraini  Kuar  v.  Chandi  Din  (1886), 
9  Ail.  467  ;  Lak&hmammmal  v, 
Tiwvengada  MMi  (1882),  5  Mad. 
24L  For  a  history  of  the  vindica- 
tion  of  the  right  of  a  sister's  son  to 
succeed  w  a  bandhu,  see  Mayne's 


"  Hindu  Law,"  8th  ed.,  pp.  806-810. 
The  question  was  treated  as  an  opefc 
one  in  Kurun  Sing  (Rao)  v.  Mahomed 
Fyz  Ali  Khan  (Nawab)  (1871),  14 
M.  I.  A.  187,  at  p.  195  ;  10  B.  L.  E. 
P.  C.  7,  at  pp.  9,  10. 

4  Saguna  v.   Sadashiv   (1902),  26 
Bom.  710,  at  p.  715;  4  Bom.  ll  R> 
527. 

5  Subbaraya  v.  Kyfasa  (1891),  15 
Mad.   300  ;  Sreenaram  Rai  v.  J5%<* 
Jha  (1812),  2  Ben.  Sel.  R.  33  (new 
edition,  29)  ;  see  ante,  pp.  392,  393. 

6  Doorga  Sibce  Mussamut  v.  Jana&i 
PersJiad  (1872),  10  B.  L.  R.  341  ;  18 
W.  R.  C,  R.  331. 

7  "Mitakshara,"    chap.    h.    s.    vL 
para.    1;    ante,   p.    398;    Tahaldai 
Kumri  v.  Qaya  Pershad  Sahu  (1909), 
37Calo.214;  14  C.  W.  N.  443, 
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According  to  both  Dr.  Jogeudranath  Bhattiudhtrya,1  and  Pundit 
Hajkumar  Sarvadhikari,3  the  great  grandfather's  daughter's  son3  will 
next  succeed  as  an  alma  landhu,  but  he  is  described  in  the  "  Mitafoshara  " 
as  a  pitri  bandhu,*  and  has  therefore  been  held  to  be  such.5  It  would 
follow  that  the  great  grandfather's  son's  daughter's  son,6  the  great  grand- 
father's son's  son's  daughter's  son,7  the  great  great  grandfather's  daughter's 
son,8  and  his  son's  daughter's  son  9  and  son's  son's  daughter's  son  10  cannot 
be  classed  as  attna  bandhus  although  they  are  so  classed  by  those  two 
authors. 

Sons  of  Daughter's  Sons  of  the  Family. 

Next  come,  according  to  Dr.  Jogendranath  Bhattaeharya  n  Sons  of 
and  Pundit  Eajkumar  Sarvadhikari,12  those  of  the  atma  bandhus 
ex  parte  paternd  to  whom  the  deceased  was  a  pitri  banflliu,  army* 
viz.  — 

9.  Daughter's  son's  son  13  and 

10.  Son's  daughter's  son's  son. 

Here  Pundit  Bajkuinar  Sarvadhikari  inserts  the  son's  son's  daughter's 
son's  son.14 

11.  Father's  daughter's  son's  son,15 
The  sister's  son's  son's  son  is  not  an  heir,  ie 

12.  Brother's  daughter's  son's  son. 

13.  Father's  father's  daughter's  son's  son. 

14.  Father's  father's  son's  daughter's  son's  son. 

The  above  two  learned  authors  also  include  here  the  following,  viz. 
the  great  grandfather's  daughter's  son's  son,17  the  great  grandfather's  son's 
daughter's  son's  son,18  the  great  great  grandfather's  daughter's  son's  son,19 

"  Hindu  Law,"  2nd  ed.,  p.  460.  ll  "  Hindu  Law,"  2nd  ed.,  p.  460. 

"  Hindu   Law    of   Inheritance,"  "  "  Hindu  Law  of   Inheritance," 

p.  713.  p.  714. 

Post,  p.  407.  1S  Tirumafaehariar  v.  Andal  Ammal 

Ante,  p.  398.  (1907),  30  Mad.  406  ;  Kri&nayya  v. 

Mufhuswami   Mudaliyar   T.    Su-  Pichamma    (1887),    11    Mad.    287; 

nambedu  Muthukumaraswami  Mudali*  Shedbarat  Kuari  v.  Ehagwctti  Prasad 

yar  (1896),  23  I.   A.  83  ;   19  Mad.  (1895),  17  All.  523. 

405  ;   S.  0.   in  court  below   (1892),  l*  "  Hindu  Law  of  Inheritance," 

16  Mad.  23  ;    Krishna  Ayyangar  v.  p.  714. 

Verikatarama    Ayyangar    (1905),    29  15  Salusami  PanditJutr  v.  Narayana 

Mad.  115.  Bm  (1897),  20  Mad.  342. 

«  Post,  p.  407.  "  Lowji  v.  Mithabai  (1900)»  2  Bom. 

»  Ibid.  L.  R.  842. 

s  IKd.  "  Post,  p  407, 

,  •  Ibid.  18  Ibid. 

w  ibid.  is 
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and  great  great  grandfather's  son's  daughter's  son's  son,1  but  having 
regard  to  what  has  been  held  with  regard  to  the  great  grandfather's 
daughter's  son,2  it  seems  to  be  impossible  to  place  these  among  the  atma 
bandhus. 

Sons  of  Daughter's  Daughters  oj  the  Family. 
Next  come,  according  to  Dr.  Jogendranath  Bhattacharya  3 
and    Pundit  Eajkumar   Sarvadhikari,*  those   of    the    atma 
bandhus  ex  parte  paternd  to  whom  the  deceased  was  main 
bandhu,  viz. — 

15.  Daughter's  daughter's  son.5 

16.  Son's  daughter's  daughter's  son. 

17.  Father's  daughter's  daughter's  son.6 

18.  Father's  son's  daughter's  daughter's  son. 

19.  Grandfather's  daughter's  daughter's  son.7 

20.  Grandfather's  son's  daughter's  daughter's  son. 

The  last-named  authors  also  include  in  the  same  class  the  following, 
viz.  great  grandfather's  daughter's  daughter's  son,8  great  grandfathers 
son's  daughter's  daughter's  son,9  the  great  great  grandfather's  daughters 
daughter's  son,10  and  the  great  great  grandfather's  son's  daughter's 
daughter's  son,11  but  having  regard  to  what  has  been  held  with  regard 
to  the  great  grandfather's  daughter's  son,  it  seems  impossible  to  place 
these  among  the  atma  bandhus. 

We  now  come  to  the  atma  bandhus  ex  parte  maternd. 

21.  Mother's  father.12 

Then  come  first  those  to  whom  the  deceased  is  atma  bandhu 
ex  parte  paternd,  viz. — 

22.  Mother's  brother.1* 


J  Post,  p.  407. 
2  Ante,  p.  403. 

*  "  Hindu  Law,"  2nd  ed ,  p.  460. 

*  "Hindu  Law    of    Inheritance," 
p.  714. 

5  TirumalacMriar  v.  Andal  Ammal 
(1907),  30  Mad.  406;  Ajudhia  v.  Ram 
Sumer   Misir   (1909),    31    All.   454; 
Ramphal  Thakw  v*  Pan  Mati  Padain 
(1910),  32  All.  640. 

6  Umaid  Bahadur  v.  Udoi  Chand 
(1880),  6  Calc.  119 ;  6  0.  L.  E.  500. 

7  Pwrot  Bapalal  Sewfocm  v.  Mehta 
HariUlSwajram  (1894),  19  Bom.  631 ; 
VeMcatagiri  v.    Chandru   (1899),   23 
Mad,    ^123 ;   Krishna    Ayyangar    v. 
Vmkatwrama    Ayyangar    (1905),    29 
Mad!  115. 

8  Port,  p,  407. 


fi  Post,  p.  407. 
1°  Ibid. 

11  Ibid. 

12  Chinnammal    v, 
(1891),  15  Mad.  421. 

18  Muthuswami  Mudahyar  v.  8u* 
nambedu  Muthukumaraswami  Mudali- 
yar  (1896),  23  L  A,  83;  19  Mad. 
405;  "  Viramatrodaya "  (G.  0.  Sar- 
kar's  translation),  p.  200,  referred  to 
in  Qridhari  Lall  Roy  v.  Bengal 
Government  (1868),  12  M.  I.  A.  44$, 
at  pp.  466,  467 ;  1  B.  L.  E.  P.  0.  44, 
at  pp.  52,. 53 ;  10  W.  E.  P.  0.  31,  at 
p.  34;  Saguna  v.  Sadashw  (1902), 
26  Bom.  710 ;  4  Bom.  L.  E.  527 ; 
Ncurasimma  v.  Mangammal  (1889),  13 
Mad.  10;  Mohandas  v,  Krishnabai 
(1881),  5  Bom.  597. 
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23.  Mother's  brother's  son.1 

In  a  Jain  case  (Appandai  VatUyar  v.  Bagubali  Mudaliyar  (1910),  33 
Mad.  439)  the  Madras  High  Court  on  the  authority  of  the  "Smriti 
Chandrika  "  (ante,  p.  17),  chap.  xi.  s.  5,  para.  15,  the  "  Sarasvati  Vilasa  " 
(ante,  p.  18),  para.  595,  and  the  Vyavahara  Mayukha  (ante,  pp.  18,  19), 
chap.  iv.  s.  9,  para.  22,  preferred  the  mother's  sister's  son  to  the 
mother's  brother's  son.  The  question  depends  upon  whether  the  persons 
named  in  those  texts  and  in  the  above  para,  of  the  "  Mitakshara  "  (ante*  p. 
398),  take  in  the  order  named  therein.  The  Allahabad  High  Court  has 
differed  from  the  Madras  High  Court,  Earn  Charan  Lai  v.  fiahim  BaJcsh 
(1916),  38  All.  416.  This  last  decision  is,  it  is  submitted,  to  be  preferred. 

24.  Mother's  brother's  son's  son. 
(25.  Mother's  father's  father.*) 

26.  Mother's  father's  brother. 

27.  Mother's  father's  brother's  son. 

28.  Mother's  father's  brother's  son's  son.3 
(29.  Mother's  grandfather's  father.) 

30.  Mother's  grandfather's  brother, 

31.  Mother's  grandfather's  brother's  son. 

32.  Mother's  grandfather's  brother's  son's  son. 

Dr.  Jogendranath  Bhattacharya  4  adds  here  the  great  great  grandson 
of  the  mother's  father,  mother's  father's  father  and  mother's  father's 
father's  father  in  order.  These  are  placed  by  Pundit  Rajkumar  Sarvad- 
hikari  5  after  the  maternal  grandfather's  grandson's  daughter's  son.6 

Then  come  atma  bandhus  ex  parte  viaternd  to  whom  the  TO  whom 
propositus  was  atma  bandhu  ex  parte  matenid. 


ex  parte 

They  are  all  daughter's  sons.  mattrna. 

33.  The  mother's  sister's  son.7 

34.  The  maternal  grandfather's  son's  daughter's  son. 

1  "Mitakshara,"  chap.   ii.   s.    vi.,         5  "Hindu   Law   of    Inheritance," 

para.    1  ;   ante,    p.    398  ;   Balusami  p.  716. 
Pandithar  v.  Narayana  Rau  (1897),         6  Post,  p.  406. 
20  Mad.  342.    It  was  held  in  Ham         7  Gfunesh  Chunder  Roy  v.  Nil  Komul 

Charan  Lai  v.  KaUm  BaJcsh  (1916),  Roy  (1874),  22  W.  R.  C.   R.  264  ; 

38  All.  416,  that  the  mother's  brother's  Chamanlal  Magarilal  (SJta)  v.  Doshi 

son  came  before  the  mother's  sister's  Qanesh  Jf0to*c/ta?wZ(1904),28Bom.  453; 

son.  6  Bom.   L.  R.  460  ;    see  Mohandas 

a  See    Krishnayya    v.    PicJiamma  v.  Krishnabai  (1881),  5  Bom.  597  ; 

(1887),  11  Mad.  287.  Appandai  VatMyar  v.  Bagubali  Muda- 

8  ftatwautibu  Chetti  v.   Ponnappa  Uyar   (1910),   33   Mad.   439;     Ram 

Ohetti  (1882),  5  Mad.  69.  Charan  Lai  v.  Eahim  Bafoh  (1016), 

«  "  Hindu  Law,"  2nd  ed,,  p.  460.  38  All  416  ;  abov^,  note  1. 
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85.  The  maternal  grandfather's  son's  son's  daughter's  son. 
Then,  according  to  Pundit  Eajkumar  Sarvadhikari,  come— 

36.  Maternal  grandfather's  great  great  grandson. 

37.  Maternal  great  grandfather's  great  great  grandson, 

38.  Maternal  great  great  grandfather's  great  great  grandson. 

AvS  to  Dr.  Jogendranath  Bhattacharya's  view,  see  ante,  p.  405. 

Then,  according  to  Dr.  Jogendranath  Bhattacharya  x  and  Pundit 
Rajkumar  Sarvadhikari,3  follow  in  the  same  class  the  daughter's  son, 
son's  daughter's  son  and  son  s  son's  daughter's  son  of  the  maternal  great 
grandfather,3  and  the  daughter's  son,  son's  daughter's  son  and  son's  son's 
daughter's  son  of  the  maternal  great  great  grandfather,4  but  as  the  first 
of  these  is  mentioned  in  the  "  Mitakshara  "  as  a  matri  bandM  5  it  follows 
that  the  subsequent  ones  also  are  main  bandhits. 

Then  come  the  atma  landlms  ex  parfe  waternd  to  whom  the 
deceased  was  pitri  landJiu. 

They  are  all  sons  of  daughter's  sons. 

39.  Mother's  sister's  son's  son.6 

The  Patna  High  Court  7  has  postponed  the  mother's  sister's  son's  son 
to  the  daughter's  son  of  the  maternal  great  grandfather,  but  the  latter  is 
described  in  the  "  Mitakshara  "  8  as  a  matri  bandhu,  and  should  therefore, 
it  is  submitted,  not  be  preferable  to  the  former,  who  is  an  atma  bandhu.* 

40.  Mother's  brother's  daughter's  son's  son. 

Then  follow  in  the  same  class,  according  to  Dr.  Jogendranath  Bhatta- 
charya 10  and  Pundit  Rajkumar  Sarvadhikari,11  daughter's  son's  sons,12 
and  son's  daughter's  son's  sons  13  of  the  maternal  great  grandfather,  and 
the  daughter's  son's  son,14  and  the  son's  daughter's  son's  son15  of  the 
maternal  great  great  grandfather.  As  the  maternal  great  grandfather's 
daughter's  son  is  mentioned  in  the  "  Mitakshara  "  as  a  main  bandJiutu 
it  follows  that  his  son,  and  consequently  those  following  his  son,  are  not 
atma  bandkus. 


"  Hindu  Law,"  2nd  ed.,  p.  460. 
"Hindu    Law    of    Inheritance,". 
716.  c 

Post,  p.  409. 
Ibid. 

Ante,  p.  398. 

Vijk  (Bai)  v.  Prabhalafohmi  (Bai) 
(1907).  9  Bora.  L,  R.  1129. 

7  Adit  Nwayan  Singh  v.  Mahabir 
PromA  2Wri  (1916),  1  Patna  L.  J. 
324 ;  21  QL' W*N.  [1917,  Pat.  12]. 

8  Chapu  It,  sect  0. 


9  Of.    Muthiiswami   Mudaliyar    v. 
Sunambedu  Muthukumaraswami  Mu* 
daliyar  (1896),  23  L  A.  83 ;  19  Mad.  405. 

10  "  Hindu  Law,"  2nd  ed.,  p.  460. 

11  "Hindu  Law  of    Inheritance," 
p.  716. 

"  Post,  p.  409. 

«  Ibid. 

"  Ibid. 

«  Ibid. 

!6  Ante,  p.  398. 
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Then  follow  the  atma  bandlius  ex  parte  matcrnd  to  whom  TO  whom 
the  deceased  was  main  bandhu, 

These  are  sons  of  daughters'  daughters. 

41.  Mother's  sister's  daughter's  son. 

42.  Mother's  brother's  daughter's  daughter's  son. 

Then  follow  in  the  same  class,  according  to  Dr.  Jogcudranath  Bhatta- 
charya  *  and  Pundit  Rajkumar  Sarvadhikari,2  the  daughter's  daughter's 
son  and  son's  daughter's  daughter's  son  of  the  maternal  great  grandfather, 
and  of  the  maternal  great  great  grandfather,3  but  as  the  son  of  the 
maternal  great  grandfather's  daughter  is  classed  as  a  matri  bandhu,*  it  is 
apparent  that  the  daughter's  daughter's  son  of  such  maternal  great 
grandfather  and  the  others  cannot  be  classed  as  atma  bandJius. 

We  next  come  to  the  pitri  bandhus.    The  list  will  apparently  p,frl 
commence  with  those  already  referred  to,5  viz. — 

43.  Great  grandfather's  daughter's  son.6 

44.  Great  grandfather's  son's  daughter's  son.7 

45.  Great  grandfather's  son's  son's  daughter's  son. 

46.  Great  great  grandfather's  daughter's  son. 

47.  Great  great  grandfather's  son's  daughter's  son. 

48.  Great  great  grandfather's  son's  son's  daughter's  son.8 

49.  Great  grandfather's  daughter's  son's  son.9 

50.  Great  grandfather's  son's  daughter's  son's  son. 

51.  Great  great  grandfather's  daughter's  son's  son. 

52.  Great  great  grandfather's  son's  daughter's  son's  son. 

53.  Great  grandfather's  daughter's  daughter's  son. 

54.  Great  grandfather's  son's  daughter's  daughter's  son. 

55.  Great  great  grandfather's  daughter's  daughter's  son. 

56.  Great  great  grandfather's  son's  daughter's  daughter's  son. 
Then  follow  the  pitri  bandhus  to  whom  the  deceased  was  Those  k» 

atma  bandhu  ex  parte  paternd.  whom 


i  "  Hindu  Law,"  2nd  ed.,  p.  46L  Ayyangar  (1905),  29  Mad.  6I& 

*  "Hindu  Law    of    Inheritance,"  7  See  K.  Kissen  Lola  v.  JavaXtah 
p.  716.  Prasad  Lota  (1867),  2  Mad.  H.  C.  346 ; 

3  Post,  p.  409.  Parmanandas   v.    ParbMufas    (1912), 

*  Ante,  p  398.  14  Bom.  L.  B.  1630.    * 

5  Ante,  p.  403.  8  Manik  Chand  Golccha  v.  Jagat 

8  Ante,    p.    398.      "  Mitakshara,"  Settani  Pranlsumari  Bibi  (1880),  17 

chap,  ii  s.  vi.  para.  1 ;  Muthuswami  Calc,  518. 

Mudaliyar  v.  Sunambedu  MuthuJcu-  9  Setkurama  v.  Ponnammal  (1888), 

marwiwami    Mudaliyar    (1896),    23  12  Mad.  155;    domanial  MagwrOal 

L   A.   83 ;   19  Mad.   405 ;   S.  0.   in  (Ska)    v.    Dothi    Gawsh    MoticMnd 

coxirt    below    (1892),    16    Mad.    23.  (1904),  28  Bom.  453 ;   6  Bom,  L,  R. 

See  Krishna  Ayyangar  v.  Ven&tofarama  460. 
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57-59.  The  son,1  grandson,  and  great  grandson  of  the 
father's  maternal  grandfather. 

60-62.  The  son,  grandson,  and  great  grandson  of  the  father's 
maternal  great  grandfather. 

63-65.  The  son,  grandson,  and  great  grandson  of  the  father's 
maternal  great  great  grandfather. 

At  this  point  Dr.  Jogendranath  Bhattacharya  2  puts  in  the  great  great 
grandson  of  the  father's  three  maternal  ancestors  in  order,  but  according 
to  Pundit  Rajkumar  Sarvadhikari  3  they  would  apparently  come  after  the 
grandson's  daughter's  son  of  the  father's  maternal  great  great  grandfather.4 

Those  to  Then  follow  the  pitri  bandJius  to  whom  the  deceased  was 

whom 


iv, 

was  alma  oandtiu  ex  parte  materna. 

66-68.  The  daughter's  son,  the  son's  daughter's  son,  and  the 
grandson's  daughter's  son  of  the  father's  maternal  grandfather. 

69-71.  The  daughter's  son,  the  son's  daughter's  son,  and 
the  grandson's  daughter's  son  of  the  father's  maternal  great 
grandfather. 

72-74.  The  daughter's  son,  the  son's  daughter's  son,  and 
the  grandson's  daughter's  son  of  the  father's  maternal  great 
great  grandfather. 

75,  76,  77.  Great  great  grandson  of  father's  mother's  father, 
of  his  father,  and  of  his  grandfather. 
Those  to  NOW  come  the  pitri  bandhus  to  whom  the  deceased  was 

whom  .  <i 

deceased  was    pitn  Oandhu,  viz,  — 

pun  an  «.        ^  ^  Daughter's  grandson,  and  son's  daughter's  grandson 
of  the  father's  maternal  grandfather. 

80,  81.  Daughter's  grandson  and  son's  daughter's  grandson 
of  the  father's  maternal  great  grandfather. 

Those  to  Then  come  the  pitri  bandhus  to  whom  the  deceased  was 

deceased  was  main  bandhu,  viz.  — 

82?  83>  Daughter'g  daughter's  son  and  son's  daughter's 
daughter's  son  of  the  father's  maternal  grandfather. 

84,  85.  Daughter's  daughter's  son  and  son's  daughter's 
daughter's  son  of  the  father's  maternal  great  grandfather. 

Then  come  the  matri  bandhus.  They  apparently  commence 
with  those  who  have  been  before  referred  to,5  viz.  — 

1  GrMari    Loll    Roy    v.    Bengal         a  "  Hindu   Law   of   Inheritance," 
Government  (1868),  12  M,  I.  A.  448  ;      p.  717. 

1  B.  L.  It.  P,  (X  45  ;  10  W.  B.  P.  C.  31.          *  See  below. 

2  "  Hindu  Law,"  2nd  ed,,  p.  461,  •  Ante,  p.  406, 
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86-88.  The  daughter's  ^on,  ^on'rf  daughter'*  son,  and  son's 
son's  daughter's  sou  of  the  maternal  groat  grandfather. 


Sec,  however,  /ltf&  Narayan  v.  Mahabir  Proaad  Tiwari  (1016),  I 
Patna  L.  J.  3&1  ;  21  C.  W.  N.  [1017,  Pal,]  12,  a*tfe>,  p.  406. 

89-91.  The  daughter's  son,  son's  daughter's  son,  and  son's 
son's  daughter's  son  of  the  maternal  great  groat  grandfather. 

92,  93.  The  daughter's  son's  son,  and  son's  daughter's  son's 
son  of  the  maternal  great  grandfather. 

94,  95,  The  daughter's  son's  son  and  son's  daughter's  son'** 
son  of  the  maternal  great  great  grandfather. 

96,  97,  The  daughter's  daughter's  son  and  gem's  daughter's 
daughter's  son  of  the  maternal  great  grandfather. 

98,  99.  The  daughter's  daughter's  son  and  son's  daughter's 
daughter's  son  of  the  maternal  great  great  grandfather. 

Then  come  the  wain  bandlms  to  whom  the  deceased  w 

.  .   .  -        .,,  .          .        A  whom  tho 

pitn  landlm  ex  parte  paternd,  viz.  — 

100-103.  The   mother's   maternal    grandfather,  his    so 
grandson,1  and  great  grandson.  p«*«ri*a. 

104-107.  The  mother's  maternal  great  grandfather,  his  son, 
grandson,  and  great  grandson* 

Here  Dr.  Jogendranath  Bhattaeharya  a  places  the  great  great  grand- 
son of  the  mother's  maternal  grandfather  and  great  grandfather,  but 
according  to  Pandit  Rajkumar  Sarvadhikari  3  they  will  apparently  conic 
after  the  daughter's  son  of  the  mother's  maternal  great  grandfather.4 

Then  come  the  main  bandlius  to  whom  the  deceased  was  Those  to 
atma  bandhu  ex  parte  maternd,  viz.  — 

108-110.  The  daughter's  son,5  the  son'*  daughter's  sun, 
and  the  grandson's  daughter's  son  of  the  mother's  maternal  mflten**i 
grandfather. 

111-113.  The  daughter's  son,  the  son's  daughter's  son, 
and  the  grandson's  daughter's  son  of  the  mother's  maternal 
great  grandfather, 

Then  apparently  follow  6  — 

114,  115.  The  great  great  grandson  of  the  mother's  maternal 
grandfather  and  great  grandfather. 

i  «•  Mitakshara,"   chap.   li.   s.    vL  *  Below. 

para.  1  ;  ante,  p.  398.  *  "  Mitakshara,"   chap,   ii   a.    vi. 

*  "  Hindu  Law,"  2nd  ed.,  p,  461.  para.  L 

*  **  Hindu  Law  of    Inheritance,"  0  Above. 
p.  717. 
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FEMALES  IN  BOMBAY, 


[CHAP. 


XI. 


Those  to 
whom  de- 
ceased was 
pitri  bandhu 


Those  to 
whom  de- 
ceased was 
main  bandhu, 


Then  follow  the  main  bandlius  to  whom  the  deceased  was 


Sinter  in 
Bombay 
Presidency, 


viz*  — 

116,  117.  The  daughter's  grandson,  and  son's  daughter's 
grandson  of  tho  mother's  maternal  grandfather. 

118,  119.  The  daughter's  grandson  and  son's  daughter's 
grandson  of  the  mother's  maternal  great  grandfather. 

Then  follow  the  matri  bandhus  to  whom  the  deceased  was 
matri  bandliu,  viz.  — 

120,  121.    Tho    daughter's    daughter's    son,   and    son's 
daughter's  daughter's  son  of  the  mother's  maternal  grand- 
father^ 

121,  123.    The    daughter's    daughter's    son,    and    son's 
daughter's  daughter's  son  of  tho  mother's  maternal  great 
grandfather. 

Female  Heirs  in  Bombay. 

In  the  Bombay  Presidency  a  sister  is  treated  as  a  gotraja 
sapinda,*  and  inherits  after  the  paternal  grandmother  and 
before  tho  paternal  grandfather,  whether  the  case  be  governed 
by  the  "  Mitakshara  "  3  or  by  the  "  Mayukha/9  4  except  where 
thcTe  is  an  invariable  and  ancient  custom  to  the  contrary.5!  •' 

She  comes  before  a  half-  brother,6  and  after  a  brother's  son.7 
In  cases  governed  by  the  "  Mitakshara,"  where  the  competition 
is  between  her  and  a  half-brother's  son,8  the  latter  is  entitled 
to  preference  over  her  as  heir,9  but  it  would  be  otherwise  in 
cases  governed  purely  by  the  "  Vyavahara  Mayukha."  10 


1  As  to  these,  however,  see  Ghose's 
"Hindu  Law,"  2nd  ed.,  p.  152;   see 
ante,  p.  400. 

2  In  Lallubhai  JSapMai  v.  Manku- 
varbai  (1876),  2  Bom.  388,  at  p.  421, 
West,  J.,  says  :  "  It  seems  to  me  that 
he  (Mlakantha  in  the   *  Vyavahara 
Mayukha ')  introduces  her  rather  on 
tho  ground  of  sapindaship  than  of 
gotraship,  but  calls  to  his  aid  a  quib- 
bling playr  upon  the  term  *  gotra  '  as 
a   make-weight,"    See    Gandhi   Ma- 
garifal  v.  Jaddb  (Bai]  (1899),  24  Bom. 
192,  at  p.  213  ;  1  Bom.  L.  R.  574. 

8  fihagwan  Vttfidba  v.  Wanibai 
(1908),  32  Bom.  300  ;  10  Bom.  L.  R. 
389. 

*"  Vyavahara  Mayukha,"  chap, 
iv.  s.  viii.  para.  19 ;  Venayeck  Anm- 
drm  v.  Imwmefbtm  (1864),  9  M.  I.  A. 


520 ;  3  W.  R.  P.  0.  41 ;  8.  0.  in 
court  below  (1861),  1  Bom.  H.  C. 
117 ;  SaTcharam  SadasJuv  Adliikari  v, 
Sitabai  (1879),  3  Bom.  353. 

5  SaJsharam  Sadashiv  AdJiikari  v. 
Sitdbai  (1879),  3  Bom.  353. 

6  Ibid. 

7  Midji  PursJiotum  v.    Cwrsandas 
NatM  (1900),  24  Bom.  563 ;  2  Bom. 
L.  R.  721. 

8  Ante,  p.  391. 

9  Ehagwan    VitJioba    v.     Wwrubai 
(1908),  32  Bom.  300  ;  10  Bom.  fc.  B. 
389 ;  Han  v.  Vasudev  (1914),  38  Bom. 
438;   16  Bom.  L.  R.  283. 

10  Bhagwan    Vitfaba    v.    Warubai 
(1908),  32  Bom.  300  ;  10  Bom,  L.  R. 
389 ;  Sakharam  Sadashiv  AdMleari  v. 
tiitabai  (1879),  3  Bom,  353. 
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She  comes  before  a  father's  brother's  son  l  or  his  son,2  a  stepmother,3 
a  brother's  widow,4  an  uncle's  widow,5  or  a  more  remote  male  relative.6 

The  fact  that  another  heir  has  intervened  between  the  last  male  holder 
and  the  sister  does  not  exclude  the  right  of  the  sister,7 

Half-sisters  apparently  succeed  after  half-brothers.8  sisters  of  the 

rr  half  blood. 

They  take  before  a  stepmother,  a  paternal  uncle,0  or  a  paternal  undoes 
widow.10 

An  unendowed  sister  has  no  prior  right  over  an  endowed  sister,  buch 
as  an  unendowed  daughter  has  over  an  endowed  daughter.11 

In  the  Bombay  Presidency  sisters  take  absolute  estates  in 
severalty,  and  not  as  joint  tenants.12 

The  position  of  other  females  born  in  the  family  is  by  no  other  females 

i  '  *  born  in  the 

means  clear.  family. 

It  is  argued  that  the  text  of  the  "  Mayukha,"  ls  \\hich  supports  the 
right  of  the  sister  on  the  ground  that  "  Being  begotten  m  her  brother's 
family  (gotra)  she  possesses  the  qualifications  of  a  gotraja"  can  be  applied 
by  parity  of  reasoning  to  the  daughters  of  all  gotraja  sapindas,  but  the 
right  of  a  sister  is  expressed,14  and  with  the  exception  of  a  daughter  and 
sister  no  female  born  in  the  family  is  placed  among  the  gotr&ja  sapindas.™ 
There  is  some  authority  lfi  that  they  are  heirs.  In  one  case  17  the  father's 
t^df  -sister  was  preferred  to  the  mother's  brother.  There  is  no  authority 
sSolring  their  exact  position  (if  any)  amongst  the  bandhus.  In  the  absence 
of  custom  they  should  be  placed,  it  is  submitted,  after  all  the  bandhus 
who  have  been  enumerated.  As  the  Hindu  law  does  not  favour  an  escheat, 
something  may  be  said  for  this  arrangement.  In  one  case  referred  to  in  West 
and  Btihler's  "  Hindu  Law,"  1S  the  sastris  preferred  the  brother's  daughters  to 
their  sons.  In  another  case  a  daughter's  daughter  was  treated  as  an  heir.19 

1  Vewyeck  Anundrow  v.  Luxitmee-      4  Bom.  188. 

baee  (1864),  9  M.  I.  A.  520  ;  3  W.  R.  ll  BhagirtJiibai  v.  Baya  (1881),  5 

P.  0.  41  ;   Lafolimi  v.  Dada  Nanaji  Bom.  264. 

(1879),  4  Bom.  210.  12  Mindabai  v.  Arwutiarya  (1890), 

2  5{mv.J£Aa?A(1879),4Born.214.  15  Bom.  206. 

3  LMhmi  v.  Dada  Nanaji  (1879),  13  Chap.  iv.  s.  viii  para.  19. 

4  Bom.  210.  14  See  Lallubhcu  BapubJiai  v.  Man* 

4  Rudrapa  v.  Irava  (1903),  28  Born,  kuvarbai  (1876),  2  Bom.  388,  at  p.  446. 
82  ;  5  Bom.  L.  R.  676.  1S  See  Ckmesh  v.  Waghu  (1903),  27 

5  Mdhantapa  v.  Nilgangawa  (1879),  Bom.  610  ;  5  Bom.  L.  It.  581  ;  Veniktl 
3  Bom.  368,  note.  v.  Parjaram  (1894),  20  Bom.  173. 

6  Dhondu  Gurav  v.  Gangabai  (1879),  16  See  Madhavram  v.  Dave  Tram- 
3  Bom.  369.  baklal  (1896),   21   Bom,   739,   at  p. 

7  Ibid.  744  (as  to  niece  and  granduiece)  ; 

8  West  and  Buhler  (2nd  ed.,  p.  186)  LaUubkai  Bapubhai  v.  Mankuvarbai 
place  them  immediately  after  whole  (1876),    2    Bom.    388,    at    p.    446; 
sisters,  see  Mayne's   "Hindu  Law,"  Tutfaram     Moratji    v.    Mathuradas 
8thed.,p.743;  but  this  would,  in  cases  (1881),  5  Bom.  662,  at  p.  672. 
governed  by  the  "Mayukha,"  place  17  S<wunav.SadasUvPandu(lM2), 
them  before  half-brothers  (above).  26  Bom.  710  ;  4  Bom.  L.  R.  527 

9  Trifam  Pwrshtilam  v.  Natha  Daji  w  2nd  ed.,  p.  207. 


Kesserbat  v'.  VaM  Maoji  (1879),      P.  J.  1876,  p.  31. 
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[CHAP,  si. 


Widows  of 
sapindas* 


In  the  Bombay  Presidency  the  widows  of  goiraja  sapindas 1 
and  of  samanodakas  s  are  held  to  be  heirs. 

Subject  to  the  preferential  rights  of  the  persons  enumerated 
in  what  is  called  the  compact  series  of  heirs,3  they  take  in  the 
place  occupied  by  their  husbands,  but  immediately  after  all 
the  male  gotrajas  who  belong  to  the  line*  to  which  their 
respective  husbands  belonged,5 

"  We  think  that  the  preponderance  of  reason  is  in  favour  of  holding 
that  the  females  in  each  line  of  gotrajas  are  excluded  by  any  males  existing 
in  that  line,  within  the  limits  to  which  gotraja  relationship  extends."  6 
Thus  the  sons  of  a  paternal  uncle  inherit  in  preference  to  the  widow  of 
another  paternal  uncle  of  the  deceased,7  and  the  paternal  uncle's  son's 
son  is  preferred  to  a  paternal  uncle's  widow.8  The  brother's  widow 
comes  before  a  grandson  of  a  paternal  uncle.9 

They  take  even  if  their  husbands  are  disqualified  from  taking.10 

The  right  of  these  widows  must  be  mainly  rested  on  the  ground  of  posi« 
tive  acceptance  and  usage.11  It  does  not  extend  to  widows  of  bandhus.** 

The  rights  of  the  following  have  been  declared  by  the  Courts,  viz.  the 
son's  widow 13  (whom  Balambhatta  places  immediately  after  the  paternal 


1  LalluWiai   Bapubhai   v.  Manku- 
varbai  (1876),  2  Bom.  388,  at  pp. 
444,  445 ;   S.  C.  affirmed  on  appeal, 
Lultoobhoy   Bappoobhoy   v.    Cassibai 
(1880),  7  I.  A.  212 ;  5  Bom.  110 ;   7 
C  L.  B,  445,    See  cases  below,  notes 

5  and  6. 

2  Ldkshmibai  v.  Jayram  Hart  (1869), 

6  Bom.  H.  C.  A.  C.  152. 

8  I.e.  the  list  of  heirs  ending  with 
the  brother's  sons.  "  Mitakshara," 
chap.  ii.  s.  v.  para.  2  (ante,  p.  391) ; 
"  Vyavahara  Mayukha,"  chap.  iv.  s. 
viii.  para.  18 ;  Mohandas  v.  Krishna- 
bai  (1881),  5  Bom.  597,  at  p.  602; 
Xahalchand  Harakchand  v,  Hemchand 
(1S84),  9  Bom.  31,  at  p.  34. 

4  I.e.  the  widows  of  males  in  the 
paternal  grandfather's  line  come  after 
males  in  the  same  line,  and  similarly 
in  the  paternal  great  grandfather's 
line,  and  the  paternal  great  great 
grandfather's  line  the  males  are 
preferred,  see  Rachava  v.  Kahngapa 
(1892),  16  Bom.  716,  at  pp.  719,  720  ; 
Kashibai  v.  Moreshuar  Raghunath 
(1911),  35  Bom.  389 ;  13  Bom.  L.  B. 
552  ;*  Ambaidas  v.  Jijibhai  (1912),  14 
Bom.  L.  B.  261  (a  Mayukha  case). 

5  XattubTMi  Bapubhai  v.  ManJcu- 
varbai  (1876),  2  Bom.  388,  as  ex- 
plained  foy  Racham  v. 


(1892),  16  Bom.  716;  NahakJiand 
Harakchand  v.  Hemchand  (1884),  9 
Bom.  31 ;  Eussoobai  v.  Zoolekhalai 
(1895),  19  Bom.  707;  Venkapa  v. 
Holyawa  (1873),  9  Bom.  34,  note* 
Sita  Ram  v.  Chintaman  (1902),  24  All. 
472,  at  p.  474. 

6  Rachava  v,  Kalingapa,  (1892),  16 
Bom.  716,  at  p.  719. 

7  Ibid. 

8  Kashibai   v.  Moreshvar   Raghu* 
nath  (1911),  35  Bom.  389;   13  Bom. 
L.  B.  552  ;  Ranchod  Naran  v.  Ajoobai 
(1907),  9  Bom.  L.  B.  1149. 

0  Khandacharya    v.  Qovindacliarya 
(1911),  13  Bom.  L.  B.  1005. 

10  Gangu  v.  Chandrabhagdbai  (1907), 
32  Bom.  275 ;  10  Bom.  L.  B.  149. 

11  Lullodbhoy  Bappoobhoy  v.  Castf- 
bai  (1880),  7  I.  A.  212,  at  p.  237;  5 
Bom.  110,  at  p.  124 ;  7  C.  L.  B.  445, 
at  p.  453 ;  S.  C.  in  Court  below  (1876), 
2  Bom.  388. 

12  VaUabhdas  Jamnadas  v.  Sakarbai 
(1900),  25  Bom.  281 ;  2  Bom.  L.  B.  343. 

13  Roopchund  Tilukchund  v.  Phool- 
chund  Dhurmchund  (1824),  2  Borr. 
616;    Jetha  (Bai)  v.  Baribat,  Bom. 
P.  J.  38  of  1872.    She  is  excluded  by 
a    brother  or    brother's  son,   Vithal 
Raghuwth    v.    Hanbayee    (1871),    9 
Bom,  34,  note ;    VenJcapa  v.  Holyawa 
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grandmother),  the  stepmother,1  brother's  widow,*  brother^  s»otfs  \\idowy 
the  widow  of  a  paternal  first  cousin/  and  a  paternal  uncle's  widow.9 
As  to  the  estate  taken  by  such  widows,  see  post,  p.  464 

Female  Heirs  in  Madras. 

Although  it  has  been  held  6  that  in  the  Madras  Presidency  Female  tan 
women  do  not  take  unless  they  are  expressly  named  in  tlie  m  Madrn"" 
text-books,  the  Madras  High  Court  has  treated  certain  female 
relatives  as  bandhus,  on  the  ground  that  "  any  relative  who 
is  also  a  cognate  may  be  treated  as  coming  within  the  definition 
of  bhinna  gotra  sapinda,  and  that  the  term  *  sapinda  '  as  used 
in  chap.  ii.  s.  vi.  of  the  *  Mitakshara  '  included  females"  7    It- 
places  them,  however,  after  all  male 


On  the  above  principle  the  following  have  been  held  to  be  heirs,  viz. 
sister,9  half  sinter,10  son's  daughter,11  daughter's  daughter,12  fathers 
sister,13  brother's  daughter.14 


(1873),  Ibid.;  but  takes  before  a 
paternal  first  cousin,  VithaldasManick- 
daa  v.  Jeshubai  (1879),  4  Bom.  219. 

*  Kes&srbai  v.  Valab  Raoji  (1879), 
4  Bom.  188,  at  p.  208.    She  comes 
before  the  widow  of  a  half-brother, 
Rakhmabai  v.   Tukaram  (1886),    11 
Bom.  47,  and  before  a  paternal  uncle's 
son,  Rmsoobai  v.  ZookUiabai  (1895), 
19  Bom.  707. 

*  Khandacharya  v.   Govindacharya 
(1911),  13  Bom.  L.  R.  1005.    She  is 
excluded  by  a  daughter,  Sita  Ram  v. 
Chintaman  (1902),  24  All.  472,  and 
by  a  brother's  son,  even  if  he  bo  sepa- 
rated,   Ndhakhand    Harakchand    v. 
HerncJiand  (1884),  9  Bom.  31.    She 
comes  before  a  paternal  uncle's  son, 
Basangavda  v.  Basangavda  (1914),  39 
Bom.  87 ;   16  Bom.  L.  R.  690.    As 
to    the    widow    of    an    undivided 
brother,    see    Manjappa  Hegade  v. 
La-Jcshmi  (1890),  15  Bom.  234. 

*  Madhavram   Mugatram  v.  Dare 
Trambaklal    Bhawanixhanlar    (1896), 
21  Bom.  739, 

*  InAUoobTwy  Bappoobhoy  v,  Cassi- 
bdi (1880), 7 LA. 212;  5 Bom.  110;  7 
a  L.  R.  445. 

s  KasHibai  v.  Moreshvar  Raghunath 
(1911),  35  Bom.  389;  13  Bom.  L.  R. 
552. 

*  Ante,  p.  366. 

7  Bafamma  v.  Pvtfayya  (1SW),  18 


Mad.  168,  at  p.  170;  Kutti  Ammal  v. 
Radakristna  Aiyan  (18J5),  8  Mad. 
H.  C.  88 ;  Venkatasubramaniam  Cheiti 
v.  TtoyarammtA  (1898),  21  Mad.  263, 
at  p.  267. 

8  Venkato   Nammmha  Appa    Rao 
Bahadur  (Rajah)  v.   Fenlafe   P«r«* 
shothama    Jagannadha    Oopala    Row 
Bahadur    (Rajah    Svrcnam)    (1908), 
31  Mad.  321.    See  VtUanki   Venkata 
Krishna    Row    (Rajah)    v.    Venkata 
Rama  Lalsahmi  Narsayya  (187t>),  4 
I.  A.  1,  at  p.  S;    1  Mad.  374,  at  p. 
185  ;  26  W.  R.  0.  R.  21,  at  p.  22. 

9  Kwtti    Ammal    v.     Radalrixtna 
Ai>/an  (1875),  8  Mad.  H.  0,  88.    Her 
claim  is  inferior  to  that  of  her  son, 
Lal-shmanammal  v.  Timvengada  Mu- 
dali  (1882),  5  Mad.  24L 

10  Kumarawlu  v.  Virata  Gfoundan 
(1879),  5  aiad.  29. 

11  Nattanw,  v.  Pmn&l  (1890),  14 
Mad.  149. 

1S  Ramuppa  Udayan  v.  Ammugaih 
Udayan  (1893),  17  Mad.  l$g.  As  to 
sister's  daughter,  see  Sundrammal  v. 
Rangasami  Mudaliar  (1894),  18  Mad. 
193. 

18  Chinnanwwtl  v,  Venlatachafa 
(1891),  15  Mad.  421.  See  Naratimha 
v.  Mangammal  (1889),  13  Mad.  10. 

14  Venkatasubramaniam  Chetti  v. 
Thayarammah  (1898),  21  Mad.  263. 
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Earlier  decisions  negatived  the  claims  of  these  women  to  be  heirs,1 
and  Mr.  Mayne  2  gives  excellent  reasons  for  doubting  the  soundness  of 
the  decisions  of  the  Madras  High  Court.  So  far  as  the  "  Mitakshara," 
which  is  the  paramount  authority  in  the  Madras  Presidency,  is 'concerned, 
the  construction  put  upon  it  by  the  other  High  Courts  3  seems  the  right 
one,  and  there  is  not  in  Madras,  as  in  Bombay,4  an  express  text  of  a 
local  authority  or  a  custom  to  support  the  view. 

The  Madras  system  does  not  admit  the  wives  of  gotraja 
sapindas  as  heirs,6 

Irifieritance  on  Reunion. 

inheritance  on  Both  under  the  Mitakshara  and  Bengal  systems  of  law 
there  are  special  rules  for  the  inheritance  in  case  of  reunion 
after  partition.6 

According  to  the  Bengal  school "  the  reason  for  inheritance  by  a  reunited 
coparcener  is  not  spiritual  benefit,  but  a  quasi-contractual  relation  and 
affection  for  each  other."  7 

Reunited  A  reunited  brother  of  the  whole  blood  has  precedence  over 

brothers.  ft  non_reunfte(i  brother  of  the  whole  blood,  and  a  reunited  brother 
of  the  half-blood  has  precedence  over  a  non-reunited  brother 
of  the  half-blood,  i.e.  relationship  being  equal,  the  succession 
is  regulated  by  union.  A  reunited  brother  of  the  half-blood 
shares  equally  with  a  non-reunited  brother  of  the  whole  blood. 
A  whole  brother  reunited  excludes  a  half-brother  reunited, 
i.e.  union  being  equal,  superior  relationship  rules  the 
succession.® 

Descendants.  Where  there  has  been  a  reunion,  properly  so  called,9  and 
where  the  descendants  of  the  persons  reuniting  continue  to  be 

1  See  cases  cited  in  Norton's  Load-  xi.  s.  v.  paras.  13-39  $    "  Vyavahara 
ing  Cases,  531.  Mayukha,"  chap.  iv.  s.  ix.  paras.  5, 

2  "  Hindu  Law,"  8th  cd.,  pp.  748-  13  ;    "  Vivada  Chintamani "  (P.  0. 
75<*.  Tagoro's  translation),  p.  308  $  Rama* 

*  Ante,  p.  366.  sami  v.  Venkatesam  (1892),  16  Mad. 

*  Ante,  pp.  410,  411.  440  ;    Tara  Chand  Ghose  v.  Pudum 

6  JBala^ma  v.  Pullaya  (1894),  18  Lochun  Qhose  (1866),  5  W.  R.  C.  B. 
Mad.  168  ;  Kanakammal  v.  Anantlia-  249  ;  Sham  Narain  v.  Court  of  Wards 
mathi  Ammal  (1912),  37  Mad.  293.  (1873),  20  W.  B.  C.  B,  197;  Gopal 

*  See  ante,  pp.  359,  360.  Chunder  Daghoria  v.  Kenaram  Dag- 

7  Afohay  Chandra  JBhattacharya  v.  horia  (1867),  7  W.  B.  C.  B.  35;  Raj 
Sari  Da*  Qoswami  (1908),  35  Calc.  Kishore  Lahovry  v.  Qobind  Chunder 
721,  at  p.  726 ;  12  C.  W,  N.  511,  at  Lahoory  (1875),  1  Calc.  27,  at  p.  35 : 
P-  5l4-  24  W.  B.  234,  at  p.  236. 

^.^Mitafeshara,"   chap,   ii,   s.   ix.         8  Ante,  pp.  359,  360, 
paras,  5-1S;   "  Daya-Bhaga,"  chap. 
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members  of  the  reunited  family,  the  law  of  inheritance  applicable 
is  the  same  as  in  the  case  of  the  death  of  any  of  those  between 
whom  the  reunion  took  place.1 

The  "  Smriti  Chandrika  "  lays  down  further  rules  for  the  succession 
in  case  of  reunion.2  According  to  the  "  Viramitrodaya,"  3  after  the 
reunited  brothers  of  the  half-blood,  or  brothers  of  the  full  blood,  come 
the  father  or  paternal  uncle  if  reunited,  then  half-brothers  not  reunited, 
then  the  father  not  reunited,  then  the  mother,  and  then  the  widow.  Then 
conies  the  sister,  and,  failing  her,  the  unassociated  sapindas. 

Hermits  and  Members  oj  Religious  Orders. 

The  Hindu  law  has  made  special  rules  as  to  the  succession  inheritance  to 
to  the  property  of  a  hermit  (Vanaprasilia),  an  ascetic  (Samiyasi  ermi  s' e  e" 
or    Joti),*   or    a   professed    religious    student    (Bramachari) 
belonging  to  the  three  religious  orders  into  which  the  twice-born 
classes  may  enter.    The  property  of  the  first  would  go  to  a 
spiritual  brother,  associated  in  holiness,  i.e.  belonging  to  the 
same  hermitage,  that  of  the  second  to  a  virtuous  pupil  (disciple),5 
and  that  of  the  third  to  his  religious  preceptor.6    On  failure 
of  these,  "  any  one  associated  in  holiness  takes  the  goods."  7 

This  principle  is  based  entirely  upon  fellowship  and  personal  associa- 
tion, and  a  stranger,  though  of  the  same  order,  is  excluded.8  As  these 
persons  would  rarely  possess  private  property  of  any  substance,  the  rules 
are  not  of  great  importance.  There  must  be  a  real  and  not  a  fictitious  or 
incomplete  renunciation  of  worldly  affairs  to  render  these  rules  applicable.9 

1  AWw,i   Churn   Jana   v.    Mangal  Gopaldas  (Sadku)  v.  Baldevda^ji  Kan* 

Jana  (1892),  19  Gale.  634.  slalyadasji    (1914),    39    Bom.    168 ; 

*  Chap.  xii.  paras.  23-29 ;    "  Vira-  16  Bom.  L.  B,  757.    This  does  not 
mitrodaya "  (G.  0.  Sarkar's  transla-  apply   to   the   chela   of   a   mohunt, 
tion),  p.  214.  Hamdhan  Puri  (Gossairi)  v.   Dalmir 

*  (G.  C.  Sarkar's  translation),  pp.  Puri  (Gowain)  (1909),  14  C.  W.  N.  191. 
214-216.  A  pupils   who  had  loft  his  master, 

*  It  is  doubtful  whether  a  Bairagi  would  have  no  rights,  Soogun  Churid 
can  bo  classed  as  a  Sannyasi,  Eamdas  v.  Qopal  Gir  (1872),  4  N.  W.  P.  101. 
Gopaldas  (Sadhu)  v.  BaUevdas  Kan-         6  See  Chkaju  Gir  v.  Diwan  (1906), 
shalyadatiji  (1914),  39  Bom.  168;  16  29  All.  109. 

Bom.  L.  R.  757.    A  custom  that  the  7  "  Mitakshara,"  chap.  11.    s.  vrii. 

preceptor's  preceptor  succeeded  was  paras.    1-6;    "  Daya-Bl\aga,"   chap, 

proved  in  Collector  of  Dacca  v.  Jagat  xi.  s.  vi.  paras.  35,  36.    See  Giyana, 

Chitnder    Goswanw   (1901),   28     Calc.  Sambandha    Pandara    Sanwdhi    v. 

608  ;  5  C.  W.  N.  873.  Kctndasami  Tamfaran  (1887),  10  Mad. 

5  See  Dulcharam  Bliarti  v.  Luchmun  375,  at  p.  384. 

Bharti  (1879),  4  Calc  954  ;  4  C.  L.  B.  8  Khuggender  Naram  Chowdhry  v. 

49;     Sheoprokash  Doss   (MoTiUTd)  v.  Blianipgir  Og7iarenath  (1878),  4  Calc, 

Joyram    Doss    (Mohunt)    (1866),    5  543. 

W.  R.  M.  B.  57  ;  Earn  Dass  v.  Qunga  9  See    MudJiodbun  Dass   (Mohunt} 

Dass  (1862),  3  Agra,  295;   fiamdas  v,  Huvey  Kishen  Ehwj,  Ben,  S.  V.  A* 
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In  the  case  of  saunyatis  a  pupil  has  no  right  of  inheritance  until  the 
performance  of  the  final  ceremony  which  severs  him  from  his  family.1 

These  rutes  have  no  application  to  Sudras,3  unless  some  usage  be  proved 
to  the  contrary,  as  they  cannot  become  yotis  or  sannyasis.* 

As  to  the  widow  of  a  garbJiari  gosavi,  see  G^tabai  v.  Shwhoikas  (1903), 
5  Bom.  L.  R.  318. 

The  property  of  an  endowment  would  necessarily  follow  the  rules  of 
succession  in  force  in  the  particular  endowment.4 

As  to  the  succession  to  the  private  property  of  a  mohunt,  see 
Eamdlian  Pttri  (Goasain)  v.  Dalmir  Ptiri  (Gossain)  (1909),  14  C.  W.  N. 
101. 

Escheat. 

Escheat.  On  failure  of  all  these  heirs  the  King,  as  represented  by 

the  Secretary  of  State,  takes  by  way  of  escheat.5 

It  may  be  a  question  whether  in  the  case  of  Brahmins  the  King  does 
not  take  the  property  by  way  of  trust  for  other  Brahmins.6  The  ancient 
texts  provided  in  the  case  of  Brahmins  for  the  succession  of  the  spiritual 
preceptor,  pupil,  fellow  student  in  the  Vedas,  and  lastly  the  Brahmins 
of  the  same  village,  endowed  with  learning  in  the  three  Vedas  and  other 
qualities.7  It  is  difficult,  however,  to  see  how  the  Government  would 
be  bound  by  a  trust  of  so  vague  a  character. 

There  is  no  right  of  escheat  in  favour  of  a  zemindar.8 
The  burden  is  upon  the  Government  to  show  the  absence  of  heirs.9 
When  the  Government  takes,  it  takes  like  any  other  heir,  i.e.  subject 
to  all  legal  charges,10  but  not  subject  to  unauthorized  alienations,11 

As  to  the  superintendence  of  escheats,  see  Bengal  Regulation  XIX.  of 
1810,  s.  7,  and  Madras  Regulation  VII.  of  1817,  s.  6. 

1852,  p.  1089 ;   Khoodeeram  Chatter-  5  B.  L.  R.  15,  at  p.  38 ;    13  W.  R, 

jee  v.  Rookhivee  Bowtdbee  (1871),  15  P.  B.  49,  at  p.  59 ;  Jugdanund  Go&sa- 

W.  R.  C.  R.  197 ;  Oowri  Sunker  Byas  mee  v.  Kesaub  Nund  Gossamee,  W.  R* 

v.  Niader  Sing  (1913),  18  0.  W.  N.  59.  1864,  C.  R.  146 ;   "  Vyavastha  Bar- 

1  Rwndhan  Puri  (Gossain)  v.  Dalmir  pana  "  (2nd  ed.),  308 ;    "  Vyavastha 
Pan  (Gossain)  (1909),  14  C.  W.  N.  Chandrika,"  pp.  198-200;    "Mitak- 
J91.  shara,"  chap.  ii.  s.  vii.  paras.  1-4; 

2  Dharmajpwam  Pandara  Sannadhi  "  Daya-Bhaga/'  chap.  xi.  s.  vi.  para, 
v.    Vimpandiyam    Pittai   (1898),   22  26. 

Mad.  302.  s  gonet  Kowar  ^anee^  v<  Himmut 

3  Harish    Chandra    Roy    v.    Atir      Bahadoor  (Mirza]  (1876),  3  I.  A.  92  ; 
MaJimud  (1913),  40  Calc.   545;    17      1  Gale.  391. 

C.  W.  N.  517.  »  Gndhari    Latt    Hoy    v.    Bengal 

4  Post,  p&  568-572.  Government  (1868),  12  M.  I.  A.  448  • 

5  Collector     of     Masulipatam     v.  1  B.  L.  R.  P.  C.  44 ;  10  W.  R.  P.  0.  31* 
Cavaly  Vencata  NarrainapaJi  (1860),  10  Collector     of    Masutipatum    v" 
S  M.  L  A.  500,-  2  W.  R.  P.  C.  59;  Cawty  Vencata  Narrainapah  (1860)i 
"  Mitakshara,"  chap,  ii,  s.  vri,  para.  8  M.  L  A.  500,  at  p.  528 ;   2  W,  R 
6;    "Daya-Bhaga,"  chap.  xi.  s.  vi.  P.  C.  59,  at  p.  61;   Cavaly  Vencata 

Narratnapak  v.  Collector  of  Masuli- 

„  x- .  ftr  *    ,  *atam  (1867)>  n  M-  L  A« 619?  w 

Qobind  Shaka  Mandal  v.      W.  R.  P.  C.  47. 
Awnd  &#  Qhw  Mawmfar  (1870),        «  Post,  p.  514. 
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INHERITANCE  TO  MALES  ACCORDING  TO  THE  BENGAL 
SCHOOL. 

THE  law  of  inheritance,  according  to  the  Bengal  school,  is  Founded  on 
founded  upon  the  principle  of  spiritual  benefit.1  benefit?1 

*"  The  heir  or  heirs  are  selected  who  are  most  capable  of  exercitdng  those 
religious  rites  which  are  considered  to  be  beneficial  to  the  deceased."  a 

The  theory  of  spiritual  benefit  is  not,  however,  in  every 
case  the  guiding  principle.3  As  in  the  case  of  the  Mitakshara 
school 4  succession  has  in  most  cases  been  fixed  by  the  texts 
of  ancient  writers. 

"  In  most  cases  propinquity,  spiritual  efficacy,  and  natural  love  and 
affection  run  in  the  same  lines  and  no  difficulty  arises,  but  whenever  they 
run  in  different  lines  Jimutavahana  5  was  compelled  to  ignore  spiritual 
efficacy  and  had  recourse  to  other  principles  or  express  texts."  6 

"  The  succession  of  females,  according  to  Hindu  law,  is  quite  exceptional,  Succession  of 
and  is  not  founded  upon  the  ordinary  rule,  viz,  that  of  spiritual  benefit,  ^emale8» 
It  is  true  that  in  the  case  of  the  widow,  she  confers  some  spiritual  benefit, 
but  if  that  were  the  sole  test,  she  would  have  ranked  much  lower  than 
she  does  now.    Daughters  confer  no  benefit,  but  they  succeed  because 
their  sons  do."  7 

The  principles  of  the  Bengal  system  of  inheritance,  so  far  Meaning  of 
as  they  depend  upon  spiritual  efficacy,  are  derived  from  the    *****  a* 
rules  which  have  been  laid  down  for  the  performance  of  the 

1  Guru  Gdbind  Shaha  Mandal  v.      v.  Litckhymoney  Dassee  (Sm.)  (1900), 
Anand  Lai  Ghose  Mazumdar  (1870),     4  C.  W.  N.  743. 

5  B.  L.  R.  15  ;   13  W.  R.  F.  B.  49 ;  *  Ante,  p.  376. 

Kedar  Nafh  Sanerjee  v.   San  Das  5  The    author     of    the     "  Daya- 

Ghose  (1915),  43  Calc,  I ;  19  C.  W.  N.  Bhaga,"  the  leading  treatise  of  the 

118L  Bengal  school.     See  ante,  pp.  14,  15. 

2  Juttendromohun  Tagore  v.  Ganen-  6  Akshay  Chandra  Bhattacharya  v. 
dromohun  Tagore  (1872),  I.  A.  Sup.  Hari  Das  Goswami  (1908),  35  Calc. 
vol.  47,  at  p.  64;    9  B.  L.  R.  377,  721,  at  p.  726;   12  C.  W.  N.  511,  at 
at  p.  394 ;    18  W.  R.  C.  R.  359,  at  p.  514. 

p.  364.  7  Gunga    Pershad  S.ur   v.    8hum- 

8  See  Sarkar's  "Hindu  Law,"  3rd     Wioowth  Burmnn  (1874),  22  W.  R* 
ed.,  pp.  288,  289 ;  TooUey  Doss  Seal     C.  R.  303,  at  pp.  394,  395. 

H.Iu  2  B 
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Parvana  Sradh1  (ceremony  of  veneration)  in  honour  of 
ancestors.  In  the  course  of  such  ceremonies  the  performer  of 
the  sradJi  offers  a  pinda  or  funeral  cake,  or,  as  it  is  called,  an 
undivided  oblation  to  his  father,  his  father's  father,  and  his 
father's  father's  father,2  and  also  to  his  mother's  father,  his 
mother's  father's  father,  and  his  mother's  father's  father's 
father.3 

He  thus  becomes  the  sayinda  or  sharer  in  the  funeral  cake,4 
not  only  of  each  one  of  the  persons  to  whom  he  offers  a  cake, 
but  also,  secondly,  of  each  person  who  on  his  death  would  at  a 
similar  ceremony  offer  a  cake  to  his  manes,  and  also,  thirdly, 
of  each  person  who  offers  a  cake  to  any  of  the  persons  to  whom 
he  is  bound  to  offer  a  cake,5 

"  Since  the  father  and  certain  other  ancestors  partake  of  three  funeral 
oblations  as  participating  in  the  offering  at  obsequies,  and  since  the  son 
and  other  descendants  to  the  number  of  three  present  oblations  to  the 
deceased  (or  to  he  shared  by  his  manes) ;  and  he,  who  while  living  presents 
an  oblation  to  an  ancestor,  partakes,  when  deceased,  of  oblations  presented 
to  the  same  person ;  therefore,  such  being  the  case,  the  middlemost  of 
seven,  who,  while  living,  offered  food  to  the  manes  of  ancestors,  and  when 
dead  partook  of  offerings  made  to  them,  became  the  object  to  which  the 
oblations  of  his  descendants  were  addressed  in  their  lifetime,  and  shares 
with  them,  when  they  are  deceased,  the  food  which  must  be  offered  by  the 
daughter's  son  and  other  descendants  beyond  the  third  degree.  Hence, 
those  ancestors  to  whom  he  presented  oblations,  and  those  descendants 
who  present  oblations  to  him,  partake  of  an  undivided  offering  in  the  form 
of  (pinda)  food  at  obsequies.  Persons  who  partake  of  such  offerings  are 
sapindas"  6 

Classes  of  Pindas  are  of  three  descriptions  in  the  following  order  of 

pl   ***          superiority  7  : — 

1  For  a  complete  description  of  the  pp.  58,  59.    See  Balusami  PanditJiar 

ceremonies     performed,     see     Cole-  v.  Narayana  Rau   (1897),   20   Mad. 

brooke's     "Miscellaneous     Essays,"  342. 

vol.  li.  p.  166,  and  R.  K.  Sarvadhi-  *  See  Wilson's  "  Glossary,"  p.  465. 

kari's  "  Hindu  Law  of  Inheritance,"  5  Amrita  Kumari  Debt  v.  Lakhi 

pp.  57,  94-100.    The  parvana  sradh,  Narayan  Ctwckerbutty  (1868),  2  B.  L. 

at  which  two  sets  of  oblations  are  R.  F.  B.  28,  at  p.  32 ;     S.  C.  Omrit 

offered,  is  Jo  bo  distinguished  from  Koomaree  Ddbee  v.   Luckee  Narain 

the  ekoddishta  sradJi  which  is  in  honour  Chwkerbutty,  10  W.  R.  F.  B.  76S  at 

of  a  single  ancestor*  p.  81. 

3  "Manu,"  chap.  iii.  para  216.  «  "  Daya-Bhaga,"   chap,   xi.   9,   L 

3  These  last  were  not  included  in  para.  38 ;  Guru  Gobind  Shaha  Mg.tida£ 

Manu,.but  were  added   by  Yajna-  v.Anan&Lal  Ghose  Mazumdar (I§7<>); 

valkya,  the  law-giver,  who  promiil-  5  B.  L.  R.  15,  at  pp.  39,  40;'  l^ 

gated  ^8  cocte  towards  the  middle  of  W.  R.  F.  B.  49,  at  pp.  59,  60.             " 

the  first  centTjjry,  A.D.  ;    Rajkumar  7  R.  K.  Sarvadhikari's   "  La^v  of 

'  "  ^  of  Inheritance,"  Inheritance,"  pp.  817,  §J8, 
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1.  Those  presented  directly  to  the  deceased. 

2.  Those  offered  to  his  three  paternal  ancestors  and  partici- 
pated in  by  him, 

"  That  the  pindas  offered  to  paternal  ancestors  are  primary,  and  those 
offered  to  maternal  ancestors  are  secondary  in  importance,  and  that  there 
is  a  difference  between  the  efficacy  of  the  two  classes  of  pindas  is  not  only 
laid  down  in  distinct  terms  by  Jagannath,1  but  is  to  be  well  deduced  from 
Eughunundun's  '  Sraddha  Tattwa.'  "  a 

3.  Those  which  he  was  bound  to  offer  to  his  three  maternal 
ancestors. 

"  Although  the  deceased  has  no  right  of  participation  in  the  oblations 
presented  to  his  maternal  ancestors,  still,  inasmuch  as  the  three  immediate 
maternal  ancestors  received  oblations  from  him,  and  the  agnate  and 
cognate  descendants  of  each  offered  pindas  which  the  deceased  was  bound 
to  give,  there  is  thus  a  heritable  bond  between  him  and  his  maternal 
kinsmen."  J 

In  each  of  these  three  classes  pindas  presented  by  agnate 
descendants  of  a  common  ancestor  are  preferred  to  pindas 
presented  by  cognate  descendants  of  such  ancestor.4 

After  offering  these  pindas  or  cakes  the  performer  wipes 
his  hand  with  Tmsa  grass,  and  offers  the  wipings  or  crumbs  of 
the  cakes  (lepa)  —  which  are  spoken  of  as  divided  offerings  — 
to  the  three  next  highest  paternal  ancestors.  He  thus,  upon 
similar  principles,  becomes  what  is  called  a  sakulya,  not  only  sakuiyct$. 
of  such  ancestors,  but  also  of  such  of  his  descendants  as  would 
offer  the  lepa  to  him,  and  of  such  persons  who  offer  the  Upa 
to  an  individual  to  whom  he  offers  the  lepa. 

He  is  also  the  sakulya  of  persons  who  offer  a  lepa  to  an  individual  to 
whom  he  offers  a  pmda,  and  of  persons  who  offer  a  pinda  to  an  individual 
to  whom  he  offers  the  lepa. 


He  then  offers  libations  of  water  to  the  manes  of 
additional  generations  of  paternal  ancestors.  The  persons 
connected  with  him  by  virtue  of  these  libations  of  yater  are 
called  his  samanodakas.5 


1  See  Colebrooke's  "  Digest,"  vol.  Inheritance,*'  pp.  818,  819. 
ii.  p.  572.  *  Hrid-  »  above-,  note  2. 

2  Hwi  Das  Bundopadhya  v.  Bam&  *  Rajkumar  Sarvadhikari's  "  Hindu 
Qlwn  Chattopadfya  (1888),  15  Calo.  Law  of  Inheritance,"  p.  57 ; 

780,  at  p.  791.  shara,"  chap.  ii.  s.  v.  para.  6, 
•  R,  K,  SmdfafkKi't  "J#ir  qf 
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BANDEUS. 
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Mother, 


mother. 

Division  of 

<aj>m<ra<. 


Bandhw. 
JSx  parte 
paternfa 


Ex  parte 
maternfa 


He  would  also  he  a  satnanoda&a  of  persons  \\ho  offer  libations  to  an 
individual  to  \\hom  ho  offers  a  pinda  or  the  Icpa,  and  of  persons  who  offer 
a  pinda  or  the  Upa  to  an  individual  to  whom  he  offers  libations. 

"  The  doctrine  of  funeral  cakes  is  the  key  to  the  \shole  Hindu  law  of 
inheritance."  * 

A  man  is  also  the  sapindu  of  his  mother,3  his  father's  mother,3 
1  and  his  father's  father's  mother.4 

Sapindas  are  either  agnate  or  gotra ja  5  sapindas,  i,e,  con- 
nected entirely  through  males,  or  cognate  or  bliinna-gotra  G 
sapindas  otherwise  bandittis,  i.e.  connected  through  females. 

Under  the  Bengal  school  sapintia  relation  extends  to  the  third  degree. 
Under  the  Mitakshara  school  (ante,  p.  379),  it  extends  to  the  sixth  degree, 
sakulyas  not  being  recognized,  as  such,  by  the  latter  school. 

According  to  the  "  Daya-Bhaga  "  landlius  are  either — 
(1)  Connected  with  the  deceased  through  the  father,  father's 
father,  or  father's  father's  father  of  the  mother  of  the  bandhu. 

These  are  all  daughters'  sons  in  the  branch  to  which  they  belong. 
They  rank  after  the  male  issue  in  their  branch,  and,  according  to  Eajkumar 
Sarvadhikari,  before  the  males  of  the  branch  above  them.7  Three  are 
mentioned  in  the  "  Daya-Bhaga,"  8  viz.  the  sons  of  the  daughter  of  the 
father,9  of  the  grandfather,10  of  the  great  grandfather.11 

Or  (2)  connected  with  the  deceased  through  the  father, 
father's  father,  or  father's  father's  father  of  the  mother  of  the 
deceased. 

The  first  kind  are  sapindas  because  they  offer  cakes  to  their  maternal 
ancestors  who  are  the  paternal  ancestors  of  the  deceased. 

The  second  kind  are  sapindas  because  they  offer  cakes  to  then:  paternal 
ancestors,  who  are  the  maternal  ancestors  of  the  deceased. 

"  Therefore  a  kinsman  whether  sprung  from  the  family  (of  the  deceased), 
though  of  different  male  descent,  as  his  own  daughter's  son,  or  his  father's 
daughter's  son,  or  sprung  from  a  different  family,  as  his  maternal  uncle 
or  the  like,  being  allied  by  a  common  funeral  cake  (pind)  on  account  of 


1  Amr&a  Kumari  Debi  v. 
Narayan  Cbuckerbutty  (1868),  2  B.  L. 
B.  F.  B.  28,  at  p.  39 ;  S.  C.  Omrit 
Koomaree  Dabee  v.  LucJeee  Narain 
CJwdMrbutty,  10  W.  B.  F.  B.  76,  at 
P.  84 ;  Guru  Gobind  Shdka  Mandal  v. 
Awnd  Lot,  Ghose  Mazumdar  (1870), 
SB.  L.  E.  15,  at  p.  34 ;  13  W.  B.  F.  B. 
49,  at  p.  57. 

*&»  #as*f  pp.  426,  427. 


*  Ibid. 

5  Belonging  to  the  same  gotra  or 
family. 

6  Belonging  to  a  different  gotra  or 
family. 

7  Post,  pp.  429,  430,  431. 

8  Chap.  xi.  s.  vi.  paras.  8,  9. 

9  Post,  p.  429. 

10  Ibid. 

11  Post,  p.  430. 
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their  preheating  offerings  to  throe  ancestors  iuthe  paternal  and  the  maternui 
family  of  the  deceased  owner,  is  a  sapinda*"  l 

The  relative  efficacy  of  the  different  kinds  of  offerings  onier  of 
gives  rise  to  the  following  rules  for  determining  the  order  of  *    °"8WI  * 
succession  :  — 

L  All  sapindas,  whether  agnate  or  cognate,  succeed  before  $at,tn<iw> 
any  salmlya,  and  all  sakulyas  are  preferred  to  any  $amanodaka.~ 

Thus  a  brother's  daughter's  son  conies  before  the  great  great  grandson 
of  the  owner's  great  grandfather,3 

"  The  sapiiidas  are  allowed  to  come  in  before  the  sakulyas,  because 
undivided  oblations  are  considered  to  be  of  higher  spiritual  value  than 
divided  ones  ;  and  the  sakidyas  are  in  their  turn  preferred  to  the  samano- 
dakas,  because  divided  oblations  are  considered  to  be  more  valuable  than 
libations  of  water."  4 

The  following  rules  are  laid  down  primarily  with  regard 
to  sapindas,  but,  bearing  in  mind  Rule  L,  they  are  equally 
applicable  to  sakulyas  and  samanodctkas.** 

II.  Those  who  offer  the  pinda  to  the  deceased  are  preferred  Descendants 

,1  i         M.  *  ••  •  ,  of  debased. 

to  those  who  offer  it  to  any  of  his  ancestors. 

There  is  an  exception  in  the  case  of  the  son's  daughter's  son,  and  the 
son's  son's  daughter's  son.0 

III.  Those  who  offer  funeral  cakes  to  the  paternal  ancestors  Descendants 
of  the  deceased  are  preferred  to  those  who  offer  to  his  maternal  aneeatoz-s.    - 
ancestors  only,  irrespectively  of  the  number  of  cakes  offered.7 

Thus  the  father's  brother's  daughter's  «on»a  and  the  grandfather's 
brother's  daughter's  son,9  are  preferred  to  the  mother's  brother's  son. 

1  "  Daya-Bhaga,"   chap.  xi.   s.  vi.  5B  L.  R.  15,  at  p.  38  ;  13W.R.F.B. 

para.   19  ;     Uma  Sunk&r  Moitro  v.  49,  at  p.  59. 

Kali    Komul    Mozumdar    (1880),    6  5  Guru  Gobind  Shaha  Mavidal  v. 

Calc.  256,  at  pp.  263,  264  ;  7  0.  L.  R.  Anand  Lai  Ohose  Mazumctar  (1870), 

145,  at  p.  153.  5  B.  L.  R.  15,  at  p.  39  ;   13  W.  R. 

a  Digumber  Roy  Chowdhry  v.  Moti  F.  B  R.  49,  at  p.  59. 

Lai  Bundopadhya  (1883),  9  Calc.  563  ;  •  Post>  p.  430. 

12  C.  L.  R.  204  ;  Guru  Oobi-nd  Skaha  7  Gobind    Frosted    Pafookdnr    v. 

Mandalv.AnawdLalGJioseMazumdar  Mohesh    Chunder    Surma    GKuttutft 

(1870),  5  B,  L.  R.  15,  at  p.  38;   13  (1874),  15  B.  L.  R.  35;    23  W.  R. 

W.  R.  F.  B.  R.  49,  at  p.  59  ;  Deyamth  C.    R.    117;     Guru    Gebind   SftaJta 

Hoy  v.  Muthow  Nath  GhosQ  (1835),  Mandal  v.  Anand  Lai  Ghose  Mazum- 

0   Ben.    Sel.    R.    27     (new   edition,  dar  (1870),  5  B.  L.  R.  15,  at  p.  3D; 

30)  ;  Kedar  Nath  Ray  v.  Amrita  Lai  13  W.  R.  F»  B.  R.  49,  at  p.  59. 

jtfqfcetfee  (1912),  17  G.  W.  N.  492.  8  Brvja  Lai  Sen  v.  Jibctn  Krishna 

8  Digumber  Boy  Chowdhry  v.  Moti  Roy  (1898),  26  Calc.  285, 

Ltd    Bundopadhya    (1883),    9    Calc.  9  Kaifash    Chundra    Adhil-an    v. 

563  ;  12  C.  L.  R.  204.  Karana  Nuih  Qhvwdhry  (1913),  18  C. 

*  Guru  Gobind  Shaha  Mandal  v.  W*  N.  477- 
Anand  Lai  Ghost  Mawmfar  (1870)z 


ORDEB   OF   SUCCESSION.  [CHAP.  XII. 

"  The  sapindas  in  the  paternal  line  offer  oblations  to  the  paternal 
ancestors  which  the  deceased  was  bound  to  offer,  and  in  which  he  partici- 
pates, and  the  sapindas  in  the  maternal  line  offer  oblations  to  the  maternal 
ancestors,  which  the  deceased  was  bound  to  offer,  but  in  which  he  does 
not  participate ;  so  that,  while  they  both  confer  spiritual  benefit  on  the 
deceased,  the  former  benefit  him  doubly  by  enabling  him  to  participate 
in  the  oblations  offered  by  them  and  by  discharging  a  duty  that  was 
incumbent  on  him  of  offering  oblations  to  certain  ancestors,  and  the  latter 
benefit  him  only  in  one  way,  namely,  by  offering  certain  oblations  which 
he  was  bound  to  offer  ;  and  therefore,  while  both  are  entitled  to  inherit 
his  estate,  the  latter  succeed  only  on  failure  of  the  former."  * 

Descendants         IV.  A  sapinda  who  offers  oblations  to  the  father  of  the 

before  those    deceased  is  to  be  preferred  to  a  sapinda  who  offers  oblations 

fatS^etc.      *°  the  grandfather  or  great  grandfather,  although  the  latter 

offers  more  cakes  of  the  same  description,  and  similarly  a 

sapinda  who  offers  to  the  paternal  grandfather  is  preferred  to 

one  who  offers  to  the  paternal  great  grandfather.2 

Agnates  before       V.  Agnate  sapindas  in  any  line  are  always  preferred  to  the 
samTime!11     cognate  sapindas  of  the  same  line.3 

Agnates  before       VI.  Between  an  agnate  sapinda  and  a  cognate  sapinda 

equa?  degree.  °f  equal  degree  of  propinquity,  the  former  is  preferred  to  the 

latter,  although  the  latter  is  the  giver  of  a  larger  number  of 

cakes  in  which  the  deceased  would  participate  than  the  former.4 

Number  of  VII.  Subject  to  the  above  rules,  those  who  offer  the  larger 

cakes  offered.  ,  -        .  p  , .      .          _          ,    J .  .  .    ' ,  . 

number  of  cakes  of  a  particular  description  are  invariably 
preferred  to  those  who  offer  a  less  number  of  cakes  of  the 
same  description  which  the  deceased  receives  or  in  which  he 
participates.5 

Thus  a  brother  comes  before  a  brother's  son. 

This  is  generally  equivalent  to  saying  that  the  nearer  sapinda  excludes 
the  more  remote.0 

Half  blood.          As  an  example  of  this  rule,  those  who  offer  oblations  to  both 

1  Braja  Lai  Sen  v.  Jiban  Krishna         8  Hurt  Das  Bundopadhya  v.  Bama 
Roy  (1898),  26  Calc.  285,  at  p.  291 ;      Churn  Chattopadhya  (1888),  15  Gale. 
Guru  QobindnShaha  Mandal  v.  Anand      780,  at  pp.  790,  791. 

Lai  Qhose  Mazumdar  (1870),  5  B.  L.  E.          *  Hun  Das  Bundopadhya  v.  Bama 

15,  at  p.  39 ;   13  W.  R.  F,  B.  49,  at  Churn  Chattopadhya  (1888),  15  Calc. 

p.  59.  780,  at  p.  790. 

2  "  Daya-Bhaga,"  chap.  xi.  s.  vi.         *  Guru  Golind  Shaha  Mandal  v. 
paras.    5,    6  j     Pran    Nath    Surma  Anand  Lai  Qhose  Mazumdar  (1870), 
Jowwdar  v.  Surrut  Chunder  Bhutta-  5  B.  L.  R.  15,  at  p.  39 ;    13  W.  E. 
cfcotfee    (1882),    8    Calc.    460;      10  P.  B.  E.  49,  at  p.  59. 

C.  L.  B.  484.  «  Ante,  p.  417. 
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paternal  and  maternal  ancestors,  are  superior  to  those  who  offer 
only  to  the  paternal  ancestors.1 

A  brother  of  the  full  blood  is  therefore  preferred  to  a  brother  of  the 
half  blood.2 

VIII.  Where  the  number  of  such  cakes  is  equal,  those  that  Offering  to 
are  offered  to  nearer  ancestors  are  preferred  to  those  offered  to  ancestors. 
more  distant  ones.3 

According  to  these  rules  cognates  are  not,  as  in  the  "  Mitakshara,"  * 
postponed  to  all  agnates,  but  are  preferred  to  such  agnates  as  are  capable 
of  less  religious  efficacy. 

Following  the  above  rules  we  find  the  order  of  succession  Order  of  sue- 

.     ,  ,  -^  ,  cession  among 

among  sapindas,  according  to  the  Bengal  school,  to  be  assa/nm/a*. 
follows : — 

Descendants  oj  the  Deceased3  and  liis  Widow. 

1.   Son.6  Sons. 

It  is  clear  that  the  illegitimate  sons  of  the  twice-born  have  illegitimate 
no  rights  of  inheritance,7  and,  according  to  the  decisions  of  the 
High  Court  of  Bengal,  an  illegitimate  son  of  a  Sudra  cannot 
inherit  according  to  the  Bengal  school. 

This  view  has  been  arrived  at  by  limiting  the  expression  "  dasiptttra  '* 
in  the  "  Daya-Bhaga  "  8  to  the  son  of  a  female  slave,9  and  by  holding 
that  the  abolition  of  slavery  precludes  the  existence  of  a  "  dasiputra n 
at  the  present  day.  His  father  can  give  him  a  share  of  the  property,10 

1  SUo  Soondary  v.  Pirthee  Singh  25.    See  ante,  pp.  3S2-385. 

(1877),    4    I.    A.    H7,    at    p.    152  ;  8  Chap.  ix.  paras.  29,  30. 

RajUsJiore  Lahoory  v.  Gobind  Chunder  »  Ram  Saran  Garain  v.  Tefofaind 

Lahoory  (1875),  1  Calc.  27  ;    24  W.  R.  Garain  (1900),  28  Calc.  194  ;   Kirpal 

C.  R.  234  ;  4  I.  A.  153,  note  ;    Cole-  Narain  Te.wa.ri  v.  Sukurmoni  (1891), 

brooke's  "  Digest,"  vol.  Hi.  p,  480.  19  Calc.  91 ;  Narain  Dhara  v.  Ralclutl 

*  Post,    p.   427;     "  Daya-Bhaga,"  Gain  (1875),  1  Calc.  1;    23  W.  It. 
chap.  xi.  s.  v.  para.  12.  C.  R.  334.    If  this  question  be  recon- 

8  Guru   Gobind  Shaha  Mandal  v.  sidered  it  may  well  be  held  that  the 

Anand  Lai  Ghose  Mazumdar  (1870),  texts  contemplate  the  son,  not  only 

5  B.  L.  R.  15,  at  p.  39 ;    13  W.  R.  of  a  slave,  but  of  any  kept  woman, 

F.  B.  49,  at  p.  59  ;    Gobind  Proshad  see  Jolly's  "  Hindu  Law  of  Partition, 

Talookdar  v.  Mobesli  Chunder  Surma  etc.,"  pp.  187,  188;  Sar&ir's  "Hindu 

Ghuttuck  (1874),  15  B.  L.  R.  35,  at  Law,"  2nd  ed.,  pp.  189,  190 ;  Ghose's 

p.  47;   23  W.  R.  C.  R.  117,  at  p.  "Hindu  Law,"  2nd  ed.,  pp.  655-659. 

j  20.  It  is  not  very  clear  why  the  expression 

*  Ante,  pp.  397,  398.  dasi  pwtra  should  have  a  different 
8  Swante,  p.  421.  meaning  under  the  "Daya-Bhaga'* 

*  *e  Daya-Bhaga,"   chap.   iii.   s.   i.     from  that  which  it  has  under  the 
para.  18 ;  chap.  xi.  s.  i.  para.  32.  "  Mitakshara,"  see  emte,  p.  383,  note  1. 

7  «  Daya-Bhaga,"  chap.  ix.  para.         10  "  Daya-Bhaga,*'  chap.ix.  para. £0. 
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WIDOW,  DAUOHTEK, 


[CHAP,  xn. 


Grandson, 


Great 
grandson. 


Widow. 


Daughter. 


Priority 
amongst 
daughters. 


2.  Son's 

As  In  the  case  of  the  Mitakshara  (ante,  p.  385),  son's  sons  take  the  share 
of  their  deceased  father  by  representation. 

3.  Son's  son's  son.2 

As  in  the  case  of  the  Mitakshara  (ante,  p.  386),  son's  son's  sons  take  the 
share  of  their  deceased  father  by  representation. 

4.  Widow.3 

The  widow  succeeds  whether  the  property  be  divided  or  undivided. 4 

Where  there  are  several  widows,  they  take  jointly  with  rights  of 
survivorship  and  of  partition  as  in  the  case  of  those  governed  by  the 
"Mitakshara."5 

For  a  custom  excluding  sonless  widows,  see  Russic  Lai  Bhuny  v.  PurusJi 
Munnee,  Beng.  S.  D.  A.  1847,  p.  205. 

The  estate  of  the  widow  is  de vested  by  the  birth  6  or  adoption 7  of  a  son. 

As  to  the  interest  taken  by  a  widow,  see  $o$t,  chap.  xv. 

5.  Daughter.8 

"  Daughters  confer  no  benefit,  but  they  succeed  because  their  sons  do."  9 

"  The  unmarried  daughter  is  first  entitled  to  inherit :  if 
there  be  no  maiden  daughter,  then  the  daughter  who  has,  and 
the  daughter  who  is  likely  to  have,  male  issue 10  are  together 
entitled  to  the  succession.  Daughters  who  are  barren,  or 


1  "Daya-Bhaga,"  chap.   Hi  s.    i. 
para.  18 ;  chap,  xi.  s.  i.  para.  34. 

2  "  Daya-Bhaga,"   chap,   iii,   s.  i. 
para.  18;    chap.  xi.  s.  i.  para.  34; 
Gooroogobindo    CTiowATiry    v.    Huree- 
madfiub  Roy  (1863),  Marsh,  398;    2 
Hay,  401. 

»"  Daya-Bhaga,"  chap.  xi.  s.  i. 
paras.  6,  43;  Cossinaut  Bysack  v. 
Hurroosoondry  Dossee  (1819),  Morley's 
"Digest,"  vol.  11.  p.  198;  Norton's 
L.  0.  85;  S.  C.  on  appeal  (1826), 
Sircar's  "Vyavastha  Darpana,"  2nd 
ed.,  p.  97 ;  Clarke,  91 ;  Montriou's 
cases,  p.  495 ;  Mohun  Lall  Klwn  v. 
Siroomunnee  (Ranee)  (1812),  2  Ben. 
Sel.  R.  32  (new  edition,  40) ;  Durga, 
Nath  Pramanik  v.  Chintamoni  Dassi 
(1903),  31  Calc.  214 ;  8  C.  W.  W.  11 ; 
Deepo  Debia  v.  Gobindo  Deb  (1871), 
16  W.  R.  0.  E.  42 ;  Ghunder  Kant 
Swrmah,  v.  Bungshee  Deb  Surmdh 
(1866),6W.R.C.R,61. 

*  Sriwrtk  Serma  v.  RadhaJcaunt 
(1796),  1  Ben.  Sel.  R.  15  (2nd  ed., 
19) ;  Btyfoocfottwd  JKai  v.  BUSSOO- 


munee  (1799),  1  Ben.  Sel.  R.  27  (2nd 
ed.,  36) ;  Radha  Churn  Rai  v.  Kishen* 
chund  Rai,  (1801),  1  Ben.  Sel.  R.  33 
(2nd  ed.,  44) ;  and  other  cases  cited 
in  1  Morley,  316. 

5  Ante,  p.  387. 

6  Bamundoss  Mookerjea  v.  Tarinee 
(Mussamut)  (1858),  7  M.  I.  A.  169, 
at  p.  183  ;  ante,  p.  387. 

7  Ante,  pp.  193,  194. 

8  "Daya-Bhaga,"  chap.  xi.  s.  ii. 
para.  1. 

9  Ounga   Pershad   Xur  v.  Shum- 
ITioonath  Burmun  (1874),  22  W.  R. 
C.  R.  393. 

10  It  does  not  seem  to  be  necessary 
that  the  son  should  be  capable  of  pre- 
senting oblations,  as  the  text  of  the 
"  Daya-Bhaga  "  (chap.  xi.  s.  ii.  para. 
3),   upon   which   the   right   of   the 
married  daughters  is  based,  does  not 
contain   expressions,    which   in   the 
case  of  succession  to  stridfian  gave 
foundation  to  the  arguments  used  in 
CJtaru  Ohunder  Pal  v.  Nobo  Sunderi 
Last  (1891),  18  Calc.  327. 


CHAP.  SU.]  DAUUUTHU'ti  JiOS*  425 

widows  without  male  i&iue,  or  mothers  o£  daughters  only  cuu 
under  no  circumstances  inherit."  * 

Sastri  G.  0.  Sarkar  2  considers  that  a  daughter  having  a  power  of  adop- 
tion must  now  be  considered  as  capable  of  having  a  son  and  therefore  as  on 
heir,  but  it  is  submitted  that  there  is  no  authority  for  this  proposition. 

A  childless  widow  does  not  acquire  by  remarriage  any  right  to  inherit 
to  her  father,*  but  by  remarrying  before  her  father's  death  she  become* 
entitled  to  inherit  her  father's  estate  along  with  other  married  daughter**.4 

It  has  been  suggested s  that  a  widowed  daughter,  who  is  not  past  the 
age  of  childbearing,  can  inherit,  as  the  law  now  permits  her  to  remarry,6 
but  it  is  submitted  that  modern  legislation,  although  it  may  supersede  the 
authority  of  ancient  texts,  cannot  be  used  for  construing  them. 

On  the  death  of  a  daughter  who  has  taken,  the  estate  passes 
(In  preference  to  her  sons)  to  her  sisters  who  have  taken  or  are 
competent  to  take.7 

^  Daughters,  who  inherit,  take  a  joint  estate  with  rights  of  survivor- 
ship and  partition.8  A  surviving  sister  takes  by  survivorship,  not  as  a 
reversioner.9 

Where  two  daughters  have  succeeded  jointly  to  their  father's  estate, 
and  at  the  death  of  one  of  them  the  survivor  is  a,  childless  widow,  the 
latter  will  nevertheless  take  by  survivorship  the  whole  estate.10 

As  to  the  nature  of  the  estate  taken  by  a  daughter,  see  post,  chap.  xv. 

6.  Daughter's  son." 

A  daughter's  son  is  not  entitled  to  succeed  as  heir  to  his  maternal 
grandfather's  estate,  so  long  as  any  daughter  not  disqualified,  or  in  whom 
aright  of  inheritance  has  once  vested,  survives.12 

1  MoJcunda     Ldl     ChaJcrdbctrti    v.  Kishen    Manjhee,    v.    Earn    Mvndut 

Monmohtni  Debt  (1914),  19  C.  W.  N.  (Rajah)  (I860),  6  W.  R,  C.  H.  147, 

472 ;    Binode     Koomaree    Dabee   v,  see  ante,  p.  389. 

Purdhan  Qopal  Sahee  (1865),  2  W.  R.  8  Aumiriolall  Bose  v.  Sajotuftant 

C.    R.    176,    at    p.    177;    Tarawa-  Mitter  (1875),  2  L  A.  113,  at  pp.  126, 

nee  Gooptea  v,  Luckheemonee  Dossee  127 ;    15  B.  L.  R.  10,  at  p.  24 ;  23 

(1862),  Marsh,  29 ;  1  Ind.  Jur.  0.  S.  W.  R.  JO.  R.  214,  at  p.  218 ;  Baidyct 

22;  Hay,  67;  Ra&ha  Kishen  Mpnjlwe  Nath  Sett    v,  Dtw^a  Charm  Basak 

v.  Mam  Mundul  (Rajah)  (1866),   6  (1865),  S.    C.    Sircar's  "Vyavastha 

W.  R.  C.  R.  147 ;  Rajchunder  Da*  v.  Barpana,9'  2nd  ed.,  pp.  170, 171. 

Dhunmunee  (Mussummaut)  (1824),  3  *  Ibid. ;  Sachindra  Ki&how  1%  v. 

Ben.  Sel.  R.  362  (new  edition,  482) ;  JRajmi    Kattt    Ckuekerbutty    (1914), 

"  Daya-Bhaga,"  chap.  xi.  s.  ii.  para.  3.  18  C.  W,  N.  904. 

As    to     an     unmarried     prostitute  10  Awnirtolatt  Base  v.  fiajonfekmt 

daughter,  see  ante,  p.  388.  Mitter  (1875),  2 1.  A.  lift;  15  B.  L.  R, 

s  "  Law  of  Adoption,"  pp.  397, 398,  10  ;  23  W.  R,  0.  R.  214. 

8  Act  XV.  of  1856,  s.  4.  ll  "  Daya-Bhaga,"  chap,  xi.  s.  ii. 

4  See  find.,  s.  5.  paras.  2, 17-29, 

5  Bimola    (Sreemutty)    v.    Dangoo  1S  Aumirtolatt  Bose  v,  Rujoncrkant 
Kansaree  (1873),  19  W.  R.  C.  R.  189.  Mitter  (1875),  2 1.  A.  113  ;  15  B.  L.  R. 

*  Ante,  p.  37.  10  ;    23  W.  R    C.  R.  214.    See  £16 

7  Tvmmfmi     Dasi     v.     Nibarun  Chunder  MulUck  v.  Trepoorah  Soon- 

CJwnder  (htpta  (1882),  9  Calo.  154 ;  dary  Doswe  (1842),  Fulton,  98* 

12  0.  IX  R.  376,  overruling  Eadha 
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Daughter's 
son's  son. 

Son's 

daughter's 

son  and 

grandson's 

daughter's 

son. 


Father  and  his 
descendants. 


Father. 


Mother. 


A  daughter's  son's  son  is  not  an  heir  according  to  the  Bengal  school. 

Pundit  Rajkumar  Sarvadhikari  *  at  this  point  introduces  the  son's 
daughter's  son,2  and  the  son's  son's  daughter's  son,3  on  the  ground  that 
they  also  present  pindas  directly  to  the  deceased,4  and  this  is  said  by 
Mr.  J.  0.  Ghose  5  to  be  the  law  as  laid  down  by  the  RisTiis  (sages  of 
antiquity).  Opinions  of  judges  6  have,  however,  placed  these  persons 
in  the  succession  following  the  paternal  great  grandfather's  daughter's 
son. 7  Sastri  G.  0.  Sarkar  8  would  apparently  place  them  after  the  mother's 
sister's  son.9  Tf  the  principle  that  an  offering  to  the  deceased  himself  is 
to  be  preferred  to  an  offering  in  which  he  participates  10  be  carried  out  to 
its  entirety,  these  descendants  would  be  entitled  to  the  position  assigned  to 
them  by  Pundit  Rajkumar  Sarvadhikari.  The  fact  that  they  are  not 
mentioned  in  the  "  Daya-Bhaga  "  is  not  by  itself  conclusive,11  but  in  this 
case  goes  a  long  way  to  show  that  they  were  not  intended  to  come  in  at  this 
point. 

The  descendants  of  the  deceased  being  exhausted,  the 
inheritance  passes  to  the  father  of  the  deceased,  and  after  him 
in  order  of  proximity  (after  the  mother)  to  such  of  the  agnate 
descendants  of  the  father  as  are  sapindas  of  the  deceased,  and 
then  also  in  order  of  proximity  to  such  of  the  cognate  descen- 
dants of  the  father  as  are  sapmdas  of  the  deceased. 

7.  The  father." 

The  father  is  preferred  to  the  mother  because  he  presents  oblations  to 
the  father's  father  and  father's  father's  father  of  the  deceased. 

8.  The  mother.^ 

The  "  Daya-Bhaga  "  14  gives  the  mother  this  right  in  the  following 
words :  "  Her  claim  properly  precedes  that  of  the  brothers  and  the  rest ; 
since  it  is  necessary  to  make  a  grateful  return  to  her,  for  benefits  which 


1  "Hindu    Law   of   Inheritance," 
p.  821.    See  also  J.  N.  Bhattacharya's 
"  Hindu  Law,"  2nd  ed.,  503, 

2  See  $ost,  p.  430. 

3  Ibid. 

4  See  ante,  p.  421. 

6  "Hindu  Law,"  2nd  ed.,  pp.  103, 
105. 

6  Hurt  Das  Bundoyxtdhya  v.  Bama 
Churn  Chattopadhya  (1888),  15  Gale. 
780,  at  ppv  793,  794;  Prannath 
Surma  Jowardar  v.  JSurrut  Chundra 
JBhuttwharjee  (1882),  8  Calc.  460,  at 
pp.  463,  464;  10  0.  L.  R.  484,  at 
p.  487,  citing  Colebrooke's  «  Digest," 
iii.  530,  See  Braja  Lai  Sen  v.  Jiban 
Krishna,  Roy  (1898),  20  Calc.  285,  at 


Port,  p.  430.    See  Oobind  Proshad 
.  Moh&th  ^Tvmder  Surma 


Glmttuck  (1874),  15  B.  L.  B.  35 ;  23 
W.  R.  C.  R.  117. 

8  "  Hindu  Law,"  3rd  ed ,  p.  286. 

*  Post,  p.  431. 

10  Ante,  p.  419. 

11  Of.  Guru  Gobind  Shaha  Mandal 
v.     Anand    Lai    Ghose    Mazumdar 
(1870),  5  B.  L.  R.  15,  at  p.  42 ;    13 
W.  R.  F.  B.  49,  at  p.  61 ;  Prannath 
Surma  Jowardar  v.  Surrut  Ckundra 
Bhuttacharjee  (1882),  8  Calc.  460,  at 
p.  463  ;  10  C.  L.  R.  484,  at  p.  486. 

12  "  Daya-Bhaga,"  chap.  xi.  s.  iii.  ; 
Hemlutta  Debea  v.   Goluck  CJwnder 
Gosayn  (1842),   7   Ben.  Sel.  R.   108 
(new  edition,  127). 

w  "Manu,"  chap.  ix.  paras.  131-140. 

14  Chap.  xi.  s.  iv.  para.  2.  See  also 
"  Daya-Krama  Sangraha,"  chap.  i.  s, 
vi.  para.  2. 
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she  has  conferred  by  bearing  the  child  in  her  womb  and  nurturing  him 
during  his  infancy ;  and  also  because  she  confers  benefits  on  him  by  the 
birth  of  other  sons  who  may  offer  funeral  oblations  in  which  he  will  partici- 
pate. A  mother  tastes  with  her  husband  the  funeral  repast  consisting  of 
oblations  to  the  manes  ;  and  the  paternal  grandmother  with  her  husband  ; 
and  the  paternal  great  grandmother  with  hers."  x 

A  stepmother  has  no  rights  of  inheritance,  as  she  confers  no  spiritual  Stepmother, 
benefit  on  her  stepson. 2 


Brothers. 


Father's  Agnate  Descendants. 

9.  Brothers,3 

An  undivided  brother  is  preferred  to  a  divided  brother.4 
Brothers  of  the  whole  blood  are  preferred  to  brothers  of  Half  broths, 
the  half  blood,*  whether  the  property  be  divided  or  undivided.6 

The  former  make  offerings  both  to  the  paternal  and  maternal  ancestors 
of  the  deceased,  and  the  latter  offer  to  his  paternal  ancestors  only.7 

When  a  half  brother  is  joint  with  the  deceased,  and  the  ^hole  brother 
has  separated,  they  take  together.8 

A  sister  is  not  an  heir  according  to  the  Bengal  school.9    The  fact  that  bister. 
a  sister  might  produce  an  heir  does  not  make  her  an  heir,10  but  if  her  son  be 
conceived  at  the  time  of  the  succession  opening  out  he  will  succeed.11 


1  "  Daya-Bhaga,"  chap.  xi.  s.  vi. 
para,  3  ;  Colebrooke's  "  Digest,"  vol. 
iii.  pp.  519,  598,  625.  See  "  Manu," 
chap.  ix.  para.  45. 

8  "  Daya-Bhaga,"  chap.  xi.  s.  vi. 
para.  3;  Bhyrobee  Dossee  v.  Nub- 
fassen  BJiose  (1836),  6  Ben.  Sol.  R. 
53  (new  edition,  61) ;  Lalhi  Priya  v. 
Bhairab  Chandra  Chaudhuri  (1833), 
5  Ben.  SeL  B.  315  (new  edition,  369) ; 
Alhadmom  Dassea  v.  Gokooltnoni 
Dassea,  Ben.  S.  D.  A.  of  1852,  p.  563. 

*  "  Daya-Bhaga,"  chap.  xi.  s.  v. 
paras.  1-3. 

*  Kesabram  Mahapattar  v.  Nand- 
Jcishor  Mahapattar  (1869),  3  B.  L.  B. 

A.  0.   7;     11   W.   B.   C.   B.   308; 
Jaudubchunder    Ohose    v.    Benodbe- 
harry  Ohose  (1864),  1  Hyde,  214. 

s  "  Daya-Bhaga,"  chap.  xi.  s.  v. 
paras.  9-12  ;  Neelkisto  Deb  Burmono 
v.  Beer  Ghunder  ThaJcoor  (1869),  12 
M.  I.  A.  523 ;  at  pp.  539,  541 ;  3 

B.  L.  R.  P.  C.  13,  at  pp.  17,  18 ; 
12  W.  B.  P.  C.  21.  at  pp.  23,  24, 

«  Sheo  Soondary  v.  Pirthee  Singh 
(1877),  4  I.  A.  147;  approving  of 
Rajktehore  Lahoory  v.  Gcbind  Chunder 
Lahoory  (1875),  1  Calc.  27;  24 
W.  B,  C.  B.  234;  Ishen  Clmnder 


Chowdhry  v.  Bhyrvb  Chunder  Clow- 
dhry  (18t>6),  5  W.  B,  C.  B.  21. 

*  Sheo  Soondary  v.  Pirthee  Singh 
(1877),  4  I.  A,  147,  at  p.  152 ;  ante, 
pp.  422,  423. 

8  Sheo  Sooiidary   v.  Pirthee  Singh 
(1877),  4  I.  A.  147,  at  p.  153  ;  JfajK- 
shore    Lahoory    v.    Golind    Chunder 
Lahoory    (1875),    1    Calc.    27;     24 
W.  R.  C.  B.  234  ;  4 1.  A.  153  ;  Ghose's 
"  Hindu  Law,"  2nd  cd ,  p.  139. 

9  Kir  pa  Mayec  Dibeeah  (Raj  Koon- 
warce)   v.   Damoodur  Chunder   Deyb 
(1845),  7  Ben.  Sel.  B.  192  (2nd  ed., 
226) ;  KaUe  P&rahM  Barma  v.  Bhoi- 
rabee  Dabee  (1S65),  2  W.  B.  0.  B. 
180  ;  Ram&yvl  Deb  v,  Mc^nee  (Mwst) 
(1864),  1  W.  B.  0.  B.  227;  JtefcHft* 
Dasi  (Snmati)  v.  Kadanwth  Gbose 
(1870),  5  B.  L.  B.  App,  87 ;   Anund 
Chunder     MooJeerjee     v.     Tutooram 
Chatterjee  (1866).  5  W.  K.  C.  B.  215 ; 
Colebrooke's  "  Digest,"  vol.  iii.  p.  517. 

1°  Kesub  Chunder  Ohose  v.  Bishno 
Persaud  Ohose,  Ben.  S.  D.  A.  1800, 
U.  340;  2  Sev.  A.  C  240;  contr& 
Karuna  Mai  v.  Jai  Chandra  Qhose 
(1830),  5  Ben.  Sol.  B.  46  (new 
edition,  50). 

»  Ante,  pp.  362, 363, 
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<  Brother'*  dou.       10.  Brother's  tfou. 

A  brother's  son  who  was  joint  with  the  deceased  is  preferred 
to  one  that  was  separate.1 

Halt1  Mood.  Sons  of  brothers  of  the  whole  blood  succeed  before  sons  of 

brothers  of  the  half  blood.2 

A  united  brother's  son  of  the  whole  blood  succeeds  before  a  divided 
brother's  son  of  the  whole  blood,  and  a  united  brother's  son  of  the  half 
blood  succeeds  before  a  divided  brother's  son  of  the  half  blood,  but  if  the 
son  of  the  whole  brother  be  separated,  and  the  son  of  the  half  brother  be 
united,  then  they  both  inherit  together.3 

The  son  of  a  reunited  brother  succeeds  to  the  exclusion  of  all  the  sons 
of  unassociated  brothers.4 


Brother's 
grandson. 


11.  Brother's  son's  son.5 

The  same  principle  as  to  the  preference  of  those  who  are  united,8  and 
of  those  who  are  o!  full  blood,7  as  in  the  case  of  brothers  and  brothers' 
sons,  would  apparently  apply. 

A  brother's  son's  daughter  is  not  an  heir. 8 

A  brother's  son's  son's  son  is  a  salculya,  and  therefore  comes  after  a 
brother's  daughter's  son.9 


Sister's  son. 


Father's  Cognate  Descendants. 
12.  Sister's  son.10 


1  AMiay  Chandra,  Bhattacharya  v. 
Ilari  Das  Goswami  (1908),  35  Calc. 
721,  at  p.  724  ;  12  C.  W.  N.  511,  at 
p.  513;  Jaudub  Chunder  Ghose  v. 
Benodbeharry  Ghose  (1864),  1  Hyde, 
214. 

3  Kylash  Chunder  Sircar  v  Gooroo 
Churn  Sircar  (1865),  3  W.  R.  C.  R. 
43  ;  S  0.  affirmed  on  review,  Gooroo 
Churn  Sircar    v.    Koylash  Chunder 
Sircar  (1866),   6  W.  R.  C.  R.  93; 
"  Daya-Bhaga,"  chap.  xi.  s,  vi.  para.  2. 

9  "Daya-Krama  Sangralia,"  chap. 
i.  s.  viii.  paras.  3-5. 

4  W.  Macptagfcten's  "  Hindu  Law," 
vol,  ii  p.  72  ;  Colebrooko's  "  Digest," 
vol.  iii.  p.  524. 

*  "Daya-Bhaga,"  chap.  xi.  s.  vi. 
para.  6, 

«  Ante,  p.  427. 

*  rm. 

8  ffaiha  Peow  Dosm  v.  Doorga 


v.  Moti 


Lai  Bundopadhya  (1883),  9  Calc. 
5G3 ;  12  C.  L.  R.  204,  differing  from 
JKashee  Mohun  Roy  v.  Raj  Gobind 
Chuckerbutty  (1875),  24  W.  R.  C.  R. 
229. 

10  Guru  Gobind  Shaha  Mandal  v. 
Anand  Lai  Ghose  Mazumdar  (1870), 

5  B.  L.  R.  15 ;   13  W.  R.  F.  B.  49  ; 
Gunesh  Chunder  Roy  v.  Nilkomul  Roy 
(1874),  22  W.  R.  0.  R.  264;    Seeta 
Ram     Gossain    v.     Fuke&r     Chand 
Chuckerbutty  (1871),  15  W.  R.  C.  R. 
433 ;   Raj  Chunder  Naratn  Chowdlvry 
v    Goculchund   Goh   (1801),    1    Ben. 
Sel.  R.  43  (new  edition,  56) ;   LakU 
Priya   v.    Bhairab    Chandra   Chaud- 
7mri    (1833),    5    Ben.    Sel.    R.    315 
(new   edition,   369) ;     Sumbochundw 
Roy  v.   Gunga   Chum  Sein  (1838), 

6  Ben.   Sel.   R.   234   (now   edition, 
291) ;    Karuna  Mai  v.  Jai  Chandra 
Ghose  (1830),  5  Ben.  Sel.  R.  46  (new 
edition,  50) ;    "  Daya-Bhaga,"  chap, 
xi,  s.  vi.  para.  8. 


430 


OTHER  HEIRS. 


[CHAP.  xii. 


Paternal 
grandtmcle. 

Paternal 

granduncle's 

son. 

Paternal 

granduncle's 

grandson. 

Paternal 

grandaunt's 

son. 


Son's 

daughter's 

son 

Grandson's 

daughter's 

son. 

Brother's 

daughter's 

son* 

Nephew's 

daughter's 

son. 


Great  Grandfather's  Agnate  Descendants. 

21.  Father's  father's  father's  son. 

22.  His  son.1 

23.  His  son's  son,2 

Great  Grandfather's  Cognate  Descendants. 

24.  Paternal  great  grandfather's  daughter's  son.s 

Pundit  Rajkumar  Sarvadhikari  *  places  at  this  point  the  great  grand- 
father's son's  daughter's  son  5  and  the  great  grandfather's  grandson's 
daughter's  son.6 

Following  these 7  come  some  heirs  who  would,  according 
to  Pundit  E.  K.  Sarvadhikari,  be  placed  earlier.8  Sastri 
G.  0.  Sarkar  9  would  place  them  after  some  of  the  maternal 
relations  who  take  after  them,  and  says  that  they  are  only  to 
be  placed  here  provisionally.™  They  are  described  by  Mr. 
J.  0.  Ghose  n  as  daughter's  sons  and  arc  as  follows  : 

25.  Son's  daughter's  son.12 

26.  Son's  son's  daughter's  son.12 

27.  Brother's  daughter's  son.13 

28.  Brother's  son's  daughter's  son.14 


1  Oopal  Chunder  Nath  Coondoo  v. 
Haridas  Chini  (1885),  11  Calc.  343. 

3  Mahoda    v.    Kuleani    (1803),    1 
Ben.  Sel.  R.  67  (new  edition,  82). 

8  G.  C.  Sarkar's  "Hindu  Law," 
3rd  ed.,  p.  286 ;  Gosaien  Chund  Kobraj 
v.  Kishenmunnee  (Mussummaut) 
(1836),  6  Ben.  Sel.  R.  77  (new  edition, 
90) ;  "  Daya-Bhaga,"  chap.  xi.  s.  vi. 
para.  9. 

4  "  Hindu  Law  of  Inheritance,"  p. 
823.    See  ante,  pp.  423    (rule  viii.), 
428,  429. 

5  Post,  p.  401. 

6  Itid. 

7  G.  0.  Sarkar's   "Hindu  Law," 
3rd  ed.,  pp.  307,  308. 

8  Ante,  p.  426, 

9  "Hindu  Law,"  3rd  ed.,  p.  286. 
See  pp.  307,  308. 

10  This  apparently  means  that  on 
farther  oonaderation  a  different  place 
w|}l  be  assign^  fa  t&ejn. 


to  Pundit  Rajkumar  Sarvadhikari 
("Hindu  Law  of  Inheritance,"  pp. 
821,  822)  they  will  be  placed  respec- 
tively in  the  lines  of  the  deceased, 
his  father,  his  grandfather,  and  his 
great  grandfather,  following  the  per- 
sons in  such  lines  who  are  heirs. 

11  "  Hindu  Law,"  2nd  ed.,  p.  139. 

12  Colebrooke's  "Digest,"  vol.  hi. 
p.  530. 

13  Ibid. ;  Diguniber  Roy  Chowdhry 
v.  Moti  Lai  JBundopadhya  (1883),  9 
Calc.  563 ;  12  0.  L.  R.  204 ;  Oolind 
Proshad  TalooJcdar  v.  Mohesh  Chunder 
Surma  Ghuttuck  (1874),  15  B.  L.  B. 
35;  23  W.  R.  C.  R.  17;   Huri  Das 
Bundopadhya  v.  Bama  Churn  Chatto- 
padhya  (1888),  15  Calc.  780.   See  ante, 
p.  429. 

14  Prannatfi    Surma   Jowardar    v. 
Surrut  Chunder  Bhuttacharjee  (1882), 
8  Calc.  460 ;  10  C.  L.  R.  484 ; 
brpofee's  "Digest,"  vol.  iii.  p. 
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29.  Paternal  uncle's  daughter's  son.1  paternal 

30.  Paternal  uncle's  son's  daughter's  son.  daughter's 

81.  Paternal  granduncle's  daughter's  son. 

82.  Paternal  granduncle's  son's  daughter's  son/2 

Then  follow  the  sapinda  relations  of  the  deceased  through 
his  maternal  grandfather.3 


rrt,  daughter's 

They  are —  son. 


33,  The  maternal  grandfather.*  ™ 

daughter's 

The  Agnate  Descendants  of  the  Maternal  Grandfaflwr.        Sapind™  ex 

parte  materna. 

84.  Mother's  brother.5  Maternal 

grandfather, 

35.  Mother's  brother's  son.6  Maternal 

86.  Mother's  brother's  son's  son.7  HIS  son. 

His  grandson. 

The  Cognate  Descendants  oj  the  Maternal  Grandfather. 
37.  Mother's  sister's  son.8  Mother's 

sister's  son. 

Pundit  Bajkumar  Sarvadhikari  would  put  in  at  this  point  the  maternal 
grandfather's  son's  daughter's  son,  and  the  maternal  grandfather's  grand- 
son's daughter's  son,  but,  as  in.  the  cases  above,9  they  and  the  persons 
similarly  situated  in  the  lines  of  the  maternal  groat  grandfather  and  of  the 
maternal  great  great  grandfather  would  be  postponed  until  after  the  mater- 
nal great  great  grandfather's  daughter's  son.10 

Then  follow  the  sapinda  relations  of  the  deceased  through  Maternal 
his  maternal  great  grandfather. 

1  Guru  Gobind  Shaha  Mandal  v.      i.  s.  x.  para.   15 ;    Pudma  Coomari 
Anand  Lai  Gkose  Mazumdar  (1870).      Debt  v.  Court  of  Wards  (1881),  8  I.  A. 
5  B.  L.  B.  15  ;   13  W.  B.  F.  B.  49 ;      229  ;  8  Cab.  302. 

JSraja  Lai  Sen  v.  Jiban  Krishna  Roy  6  Roopchurn  Mohapatcr  v.  Anund 

(1898),  26  Gale.  285;   Gopal  Ckunder  Lai  Khan,  (1812),  2  Ben.  Sel.  K,  35 

Nath  Coondoo  v.  Haridas  Chini  (1885),  (new  edition,  45) ;    Srimuty  Dibeah 

11  Calc.  343.    See  Gobindo  Hureekar  (Rany)  v.  Koond  Luta  (Rany)  (1847), 

v.    Woomesh    Chunder    Soy    (1864),  4  M,  L  A.  292;   7  W.  B.  P.  0.44; 

W.  B.  F.  B.  B,  176 ;  Kedar  Nath  Roy  Kassee   Issoree   Dibleah   (Musst)    v. 

v.  Amrita  Lai  MuJcerjee  (1912),  17  C.  Goluck    Chunder    Gungolee,    Ben.    S. 

W.  N.  492.  B.  A.  1848,  p.  28  ;  Bntja  Lai  Sen  v. 

2  It  was  held  in  Kailash  Chundra  Man  Krishna  Roy  (1898),  26  Calc. 
Adhikan  v.  Karuna  Nath  Chowdhry  285.    See  above,  note  2. 

(1913),  18  C.  W.  N.  477,  followed  in  7  "  Daya-Krama  Sangr^ha,"  chap. 

Kedwr  Nath  Banerjee  v.  Haridas  Ghosh  i.  s.  x.  para.  16. 

(1915),  43  Calc.  1 ;  19  C.  W.  3ST.  1181,  8  DeyanatTi  Roy  v.  Muthoor  Nath 

that  he  comes  before  a  maternal  uncle.  Ghose  (1835),  6  Ben.  Se«'   B.  27  (new 

8  "  Daya-Bhaga,"  chap.  xi.  s.  vi.  edition,  30). 

para.  20  ;  "  Daya-Krama  Sangraha,"  9  Ante,  pp.  429, 430. 

chap.  L  s.  x.  paras.  14-21.  10  Post,  pp.  432, 433.    According  to 

*  "  Day^Krama  Sangraha,"  chap.  Sastri  O,  C.  Sarkar's  views  ("  Hindu 

j.  s.  x.  para.  14.  Law,"  3rd  e&,  p.  286),  they  should  not 

fi  "         -r           nralxa/'  chap,  have  preference  of  all 


Maternal 

l^d 
lme- 


other 

saptnda* 


matema. 
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38.  The  maternal  great  grandfather* 

The  Agnate  Descendants  of  the  Maternal  Great 
Grandfather, 

39.  His  son.1 

40.  His  son's  son.2 

41.  His  son's  son's  son.3 

The  Cognate  Descendants  oj  the  Maternal  Great 
Grandfather. 

42.  His  daughter's  son. 

Pundit  Rajkumar  Sarvadhikari  *  places  here  the  maternal  great  grand- 
father's son's  daughter's  son,  and  grandson's  daughter's  son.5 

Then  follow  the  sapinda  relations  of  the  deceased  through 
^  maternal  great  great  grandfather. 

43.  The  maternal  great  great  grandfather. 

The  Agnate  Descendants  of  the  Maternal  Great  Great 
Grandfather. 

44.  His  son.6 

45.  Has  son's  son.6 

46.  His  son's  son's  son.6 

The  Cognate  Descendants  of  the  Maternal  Great  Great 
Grandfather. 

47.  The  maternal  great  great  grandfather's  daughter's  son.7 

Pundit  Kajkumar  Sarvadhikari  8  places  here  the  maternal  great  great 
grandfather's  son's  daughter's  son,  and  grandson's  daughter's  son.9' 

Then  apparently  come  the  persons  who,  although  sapindas, 
are  not  included  in  the  foregoing  enumeration,  viz.  — 

48.  The  maternal  grandfather's  son's  daughter's  son. 


1  "Daya-Krama  Sangraha,"  chap. 
i.s.x.para.17. 

2  See  Pudma  Coomari  Debt  v  Court 
of  Wards  (1881),  8  I.  A.  89  ;   8  Gale. 
302. 

3  "Daya-Krama  Sangraha,"  chap. 
i.  s  x.  para.  17  ;  Braja  Kishor  Mitter 
Mazwndar    v.    Eadha    Gobind    Dutt 
(1869),  3   B.  L.  B.  A.  0.  435  ;    12 
W.  B,  C.  B.  339. 


*  "Law  of  Inheritance,"  p.  823. 

5  See  ante,  pp.  439,  430,  431,  and 
below, 

«  "Daya-Krama  Sangraha,"  chap. 
i.  s.  s.  para.  19. 

7  ll>id.9  para.  20. 

8  "  Law  of  Inheritance,"  p.  823. 

°  Ante,  pp.  429,  430,  431,  and  post, 
p.  433. 
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49.  The  maternal  grandfather's  grandson's  daughter's  son. 

50.  The  maternal  great  grandfather's  son's  daughter's  son, 

51.  The  maternal  great  grandfather's  grandson's  daughter's 
son. 

52.  The  maternal  great  great  grandfather's  son's  daughter's 
son. 

53.  The   maternal   great   great   grandfather's   grandson's 
daughter's  son. 

Failing  all  sapindas,  whether  gotraja,  or  Vhinna  gotra,  the  succession  of 
sakulyas  l  succeed.  *°    ***** 

Failing  all  sakulyas,  the  samanodakas  succeed.2  and 

In  determining  rival  claims  of  sahulyas  or  of  samanoddkas  *awianodato' 
the  rules  for  determining  the  succession  of  sapmdas  3  are  to  be 
applied.4 

As  to  inheritance  to  the  property  of  hermits  and  members  of  religious 
orders,  see  ante,  pp.  415,  416.    As  to  escheat,  see  ante,  p.  410. 

1  Ante,  p.  419.  Anand  Lai  Gtose  Mazwndar  (1870), 

*  Ante,  pp.  419,  420.  5  B.  L.  E.  15,  at  p.  39 ;   13  W.  B. 
8  Ante,  pp.  421-423.  F.  B.  E.  49,  at  p.  59. 

*  Guru  Gobind  SMha  Manda    v. 


HJu 


2  * 


CHAPTER  XIII. 


Meaning  of  ^ 

11  i>aya-afwu 

Bhaga." 


«'  Mayukha," 


STRIDHAN  PROPERTY. 

PROPERTY  held  by  women  is  called  "  Stridhana"  1  This 
expression  is,  under  the  "  Daya-Bhaga,"  2  confined  to  property 
which  "  she  has  power  to  give,  sell  or  use,  independently  of  her 
husband's  control*"  This  is  sometimes  described  as  "  technical 
stridkan"  In  the  "  Mitakshara  "  3  the  expression  is  not  used 
.^  ^  ^jj^^j  sense.  It  includes  all  kinds  of  property  held 
by  a  woman. 

Property  received  by  a  woman  by  inheritance,  and  in  which 
she  has  only  a  restricted  interest,  is  dealt  with  in  Chap.  XV.," 
post.  This  chapter  deals  only  with  other  property  belonging 
to  a  female. 

Except  that  the  rules  for  inheritance  of  sulka  differ  from  those  in  the 
case  of  other  kinds  of  stridhana,  the  "Mitakshara"  does  not  distinguish 
between  different  kinds  of  stridJiana. 

No  distinction  is  made  in  the  "Mitakshara"  between  property  in- 
herited by  a  woman  from  a  male  and  from  a  female.4  According  to  the 
"  Mitakshara,"  whatever  is  lawfully  acquired  in  any  manner  by  a  woman, 
married  or  not,  is  her  slridhana.6 

The  author  o!  the  "  Mayukha,"  u  like  the  author  of  the  '  Mitakshara,' 
declines  to  look  upon  the  enumeration  of  specific  kinds  of  stndhan  in 
the  old  Smriti  texts  as  exhaustive.  He  includes  under  the  name  all  that 
under  the  law  becomes  the  property  of  the  woman,  only,  unlike  the  author 


1  "  Sin,"  woman  ;   "  Dhana,*'  pro- 
perty. 

2  Chap.  i.  s.  i.  para.  18. 

3  Chap.  ii.  s.  xi.  paras.  3,  4.    See 
SheoShankat  Lai  v.  Debt  Sahai  (1903), 
30  I.  A.  202,  at  p.  205  ;  25  All.  468, 
at  p.  472  ;  7  C.  W.  N.  831,  at  p.  837  ; 
5  Bom.  L.  B.  828  ;  Vijiarangam  v. 
L^JwmoM  (1871),  8  Bom.  H.  C.  0.  C. 
244,  at  p.  272;   Gandhi  Maganlal  v. 
JCK&X&  (Bat)  (1899),  24  Bom.  192,  at  p. 
217  ;  ywmtnga&pa  SJtM  v.  Mudrappa 

19  Had  HO,  at  p.  118. 
seem 


to  limit  the  expression  "  atridkana  " 
to  the  cases  where  the  wife  has  com- 
plete  control  over  property,  see 
"  Daya-Vibhaga  "  (Burnett's  transla- 
tion),  pp.  40-42;  "Smriti  Chand- 
rika,"  chap.  ix.  s.  i. 

*  Gandhi  Maganlal  v.  Jaddb  (Bai) 
(1899),  24  Bom.  192,  at  p.  217  ;    I 
Bom.  L.  E.  574. 

*  Chap.    ii.    s/  xi.  ;    Salemma    v. 
Lutchmana  Reddi  (1897),  21  Mad.  100," 
at  p.  103  ;  post,  p.  440.  See  Banerjee's 
"  Hindu  Law  of  Marriage,"  3rd  ed.. 
pp.  291-296, 
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of  the  '  Mitakshara,'  he  distinguishes  the  specific  kinds  enumerated  in 
the  texts  from  those  which  are  not  so  enumerated,  for  purposes  of 
inheritance."  l 

Ancient  writers  described  stridlian  property  with  regard 
the  then  usual  modes  of  acquisition  of  property  by  a  bride 
wife,  as  such ;  but  such  descriptions  are  not  exhaustive.2 

Sources  of  property  which  with  the  change  of  ideas  and  habits  became 
possible  to  a  woman,  such  as  property  acquired  by  her  by  her  own 
exertions,  or  by  investment  and  speculation,  would  now  be  treated  as 
stridhana.* 

There  is  no  special  rule  as  to  the  burden  of  proof  in  a  case  where  there  Proof, 
is  a  question  whether  certain  property  is  stridhan  property  or  not.  The 
ordinary  rules  of  burden  of  proof  in  the  case  of  claims  to  property  will 
apply,4  and  if  a  woman  is  out  of  possession  and  claims  property  as  her 
stridTian  she  may  have  to  prove  her  right.  It  has  been  held  that  where 
she  claims  property  as  her  stridhan  as  against  creditors  of  her  husband,  the 
burden  is  upon  her.5 

Stridhan  property  is  classed  according  to  the  time  when  Classification 
the  woman  acquired  it.  of  8tndhan' 

If  given  at  the  time  of  the  nuptials,  it  is  styled  "  Yautaka."  * 
If  acquired   by   her   at   any  other   time,   it    is    styled 
"  Ayautaka."  * 

Property  promised  at  the  time  of  the  marriage,  but  not  given  until  after 
the  marriage,  is  "  Ayautaka,"  8 

Property  acquired  by  a  woman  in  the  following  ways  were  Descriptions 
described  as  stndhan  in  the  sliastras  and  Codes  9  : —  of  8tndhan* 

I.  Gifts  at  the  time  of  marriage  (yautaka).    These  include — 


1  ManiUl  R&wadat  v.  Rewa  (Bai)  Koomaree  (Mussamat)  (1864),  W.  B. 
(1892),    17   Bom.    758,   at   p.    769;  C.  B.   60;   Lamb  v.   Govind  Money 
Vijiarangam  v.  LaJcshuman  (1871),  8  (Musst.)  (1852),  Ben.  S.  D.  A.  p.  125. 
Bom.  H.  C.  0.  C.  244,  at  p.  260  ;  post,  6  From  "  Yuta  "  (joined  together), 
pp.  452,  453.  "  Daya-Bhaga,"  chap,  i.  s.  ii,  paras. 

2  See  "  Mitakshara,"  chap.  ii.  s.  xi.  13,    14 ;     "  Vyavahara    Mayukha," 
para.  4.  chap.  iv.   s.   s.  para,  ^17 ;    "  Smriti 

8  Post,  p.  440.  Chandrika,"  chap.  ix.  s.  iii.  para.  13. 

4  See    Man   Bijai   Bahadur   Singh  7  "Daya-Krama  Sangraha,"  chap. 

(Diioan)  v.  Indarpal  Singh  (1899),  26  ii.  s.  iv.  para.  1. 

I.  A.  226  ;  26  Calc.  871 ;  4  C.  W.  N.  8  Mahendra  Nath  Mdity  v.   Oiris 

1 ;    2  Bom.   L.  B.   1 ;  Narayana  v.  Chandra  Maity  (1915),  19  Calc.  1287. 
Krishna  (1884),  8  Mad.  214 ;  Chow-    .      9  Sarkar's  "  Hindu  Law,"  3rd  ed , 

dram  v,  Tariny  Kanth  LaUry  (1882),  pp.    364-366  ;    Banerjee's   "  Law  of 

8  Calc.  545;   11  C.  L.  B.  41.  Marriage,"  3rd  ed.,  pp.  279  e#  s&. 
v, 


SULKA.  [CHAP,  xin. 

(a)  (AdhyagniTca  dridhana)  Gifts  before  tlie  nuptial  fire,1 
^  ^  ^  actual  marriage  ceremony* 

(&)  (Adhyavafiani'ka  stridhana).  Gifts  received  at  the  time 
of  the  marriage  procession2  or  at  any  time  of  the  marriage 
ceremonial  (which  last?  for  several  days)  before  or  after  the 
effective  ceremony.3 

The  question  whether  a  particular  ceremony  is  a  part  of  the  marriage 
ceremony  may  be  a  question  of  the  custom  of  a  casto  or  district.4 

Except  under  the  "  Daya-Bhaga  "  5  these  include  gifts  given  at  the 
time  by  strangers.0 

II.  Sullsa  (gratuity). 

According  to  the  more  usual  view,  this  was  the  gratuity  for  the  receipt 
of  \\hich  a  girl  is  given  in  marriage.7  It  was  originally  paid  to  the  father 
as  the  price  of  the  bride,  but  when  that  was  forbidden  the  father  received 
it  for  the  bride,  and  it  became  her  property,8  as  her  dowry. 

According  to  the  "  Viramitrodaya,"  9  sullca,  is  what  is  received  by 
the  bride  or  a  married  woman  as  a  price  of  household  furniture,  con- 
veyance, milch  cattle,  and  ornaments.  That  work  goes  on  to  say : 10 
"  It  has  been  explained  in  the  '  Madanaratna,'  that  the  price  of  house- 
hold  furniture,  etc.,  which  is  taken  from  the  bridegroom  or  the  like  for 
giving  (in  marriage)  the  bride,  in  the  shape  of  the  bride's  ornaments,  is 
the  fee  or  sulJca.  In  the  *  Mitakshara,'  however,  it  is  said  that  the  fee 
or  sulka  is  that  which,  having  been  taken,  the  bride  is  given  in  marriage. 
But  in  both  (the  books)  it  is  intended  that  the  father  or  the  like  takes  on 
the  understanding  that  it  is  to  belong  to  the  bride ;  because  otherwise, 
in  the  absence  of  her  right  thereto  the  application  of  the  denomination  of 
woman's  property  to  it  would  be  unreasonable." 

1  "Manu,"  chap,   ix,   para.   194;  means  time  previous  and  posterior  to 

Narada   Smriti "    (Jolly's   transla-  the  actual  time  of  marriage.    This  is 

tion),  p.  95 ;    "  Vishnu  "  («  Virami-  described  in  the  treatise  on  marriage 

trodaya,"  G.  C.  Sarkar's  translation,  to  begin  from  the  sraddha  for  pros- 

p.  220) ;   «  Mitakshara,"  chap.  ii.  s  perity  and  to  end  with  the  ceremony 

xi.  para.  2  ,•  Churanmn  Sahu  v.  Oopi  of  prostrating  before  the  husband  " 

SaTiu  (1909),  13  C.  W.  N.  994,  at  p.  *  JSistoo  Pershad  Burral  v.  SadAa 

"*    ^       „     t  Soonder  Nath  (1871),  16  W.  B.  C.  B. 

3     Mann,"  chap.   ix.   para.   194;  304. 

^Narada   Smriti "    (Jolly's   transla-  «  Chap.  iv.  s.  i.  para.  6. 

tion),   p.    95.     According   to   some  •  See   W.   Maenaghten's    "Hindu 

authorities  this  class  of  gifts  includes  Law,"  chap.  ii.  pp.  121,  122  ;   Cole- 

gifts  at  the  tkne  of  the  first  visit  to  brooke's  "Digest,"  chap.  iii.  pp  559 

the  husband's  house  for  the  purpose  560.                                                     * 

of  staying  there  (dviragamana),  G.  C.  »  "  Mitakshara "   chau.   ii    R    xi 

Sarkar's  "Hindu  Law,"  3rd  ed.,  p.  para.  6.                                  '     ' 

38*ie,       n.  8  See  Ghose's  "  Hindu  Law,"  2nd 

*  See    BiMoo    P&rshad    Burral    v.  ed.,  p.  314. 

&»dfa    Sotmder    Na&    (1871),     16  •  G.  C.  Sarkar's  translation,   pp. 

W.  B.  p.  B.  US.    In  the  "Baya-  222,223. 

tafctwa'*  (G.  0.  Sarkat's  translation,  w  /&^    p.  22& 
p.  54}  we  findd  c<  TJje  faioe  of  marriage 
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A  different  meaning  of  sulka  is  given  in  the  following  paragraphs  of 
the  "  Daya-Bhaga  "  1  :— 

Para.  20.  "  What  is  given  to  a  woman  by  artists  constructing  a 
house  or  executing  other  work,  as  a  bribe  to  send  her  husband  or  other 
person  of  her  family  to  labour  on  such  particular  work  is  her  fee.  It  is 
the  fruit  of  labour  since  its  purpose  is  to  engage  a  labourer."  3  Para.  21, 
*'  Or  a  fee  is  that  which  is  described  by  Vyasa,3  *  what  is  given  to  bring 
the  bride  to  her  husband's  house  is  denominated  her  fee.'  That  is  what 
is  given  by  way  of  bribe  or  the  like  to  induce  her  to  go  to  the  house  of  her 
husband." 

Sastri  G.  C.  Sarkar  4  says  :  "  The  bridegroom's  price  also,  which,  accord-  Bridegroom** 
ing  to  recent  practice  originating  in  the  moral  and  religious  degradation 
of  the  so-called  educated  man,  is  extorted  by  the  bridegroom's  party  from 
the  bride's  father,  must  on  similar  and  stronger  grounds  of  equity  be  con- 
sidered to  be  the  bride's  stndkwia,  and  the  recipient  must  be  held  to  be 
trustee  for  her."  It  is  submitted  that  there  are  no  grounds  in  law  for  this 
proposition,  and  it  does  not  appear  that  in  practice  this  money  is  treated 
as  belonging  to  the  bride. 


III.  Adhiwdamka,  or  the  compensation  given  by  a  husband 

to  his  wife,  on  his  taking  a  second  wife.5  marriage. 

IV.  Gifts  made  to  a  wife  after  marriage  by  her  relations  or  j 
by  her  husband's  relations  (anwadeyikd).Q 

This  obviously  does  not  include  family  jewels  lent  to  her  for  use.7 


1  Chap.  iv.  s.  iii.  paras.  20,  21.  grant   of    a  lease   reserving   annual 

8  See   Colebrooke's   "  Digest,"    iii.  rent) ;   it  includes  gifts  from  parents 

p.  568,     This  paragraph  arises  from  or   husband,    Sitdbai   T.    W aeantrao 

Jimutavahana     having     adopted     a  (1901),  3  Bom.  L.  R.  201.    "Manu," 

reading   of  the   text  of  Katyayana  chap.   ix.   para.   194,  and   "Narada 

defining  a  fee  or  sulka  in  which  there  Smriti  "  (Jolly's   translation),  p.  95, 

is  the  word  "  karminatn  "  (workmen)  refer  to  gifts  by  a  mother,  brother, 

instead  of  "  to-wewaw  "  (acts), "  Vira-  and  father.    "Manu,"   chap.   ix.  a. 

mitrodaya  "  (G.  0.  Sarkar 's  transla-  195,  refers  to  gifts  by  the  husband's* 

tion),  p.  223.  family.      "  Vishnu "      ("  Viramitro- 

8  Colebrooke's  "  Digest,"  iii.  p.  570.  daya,"  G.  C,  Sarkar's  translation,  p. 

Whether  this  be  called  sulka  or  not  it  220)  speaks  of  "  what  is  given  by 

belongs  to  the  woman,  see  Strange's  the  father  and  mother,  the  son  or  the 

"  Hindu  Law,"  vol.  i.  p.  29.  brother,"  and  also  of  what  is  given 

*  "  Hindu  Law,"  3rd  ed.,  p.  365.  by  the  "  bandhus."      "  Mitakshara," 

5  "  Vishnu  "      ("  Viramitrodaya,"  chap,  ii  s.  xi.  paras.  5-7.    Additional 

G.  C.  Sarkar 's  translation,  p    220);  presents    given    by    8    father    after 

"  Mitakshara,"  chap.  ii.  s.  xi.  para*  2.  marriage    come    under    this    head, 

See  ante,  p.  36.  although    he    gave    others    at    the 

«  Basanta  Kumciri  Debi  v.  Kamk-  marriage,  Goyal  Chandra,  Pal  v.  Ham 

shya  Kumari  Debi  (1905),  32  I.   A.  Chandra  Pramamk  (1901),  28  Calc. 

181;   33  Calc.  25;    10  C.  W.  N.  1 ;  311. 

7  Bom.   L.   B.   904   (bequest  by  a  7  "Vyavahara    Mayukha,"    chap, 

brother) ;  Ram  Gopal  Mutlacharjee  v.  iv.  s.  x  para.  6  ;  "  Smriti  Chandrika," 

Narain  Chunder  Bandopadhya  (1905),  chap,  ix.  s.  i.  para.  11. 
33  Calc.  315 ;   JO  C,  W.  N.  510  (a 
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Property  iu 
lieu  of  mam* 
tenance. 


Property 
when  maiden. 


Gifts  by 
husband. 


Gifts  by 
strangers* 


V.  Property  given  for  the  purpose,  or  in  lieu,  of  main- 
tenance,1 but  not  property  allotted  on  partition  to  a  wife  or 
widow.2 

Arrears  of  maintenance  due  to  a  Hindu  widow  at  the  time  of  her  death,3 
and  property  purchased  with  money  given  to  her  for  maintenance,4  are 
her  slridtiana. 

VI.  Property   belonging   to    a   woman   before   marriage, 
whether  obtained  by  gift 5  or  otherwise. 

VII.  Gifts  or  bequests  by  the  husband  (prilidaitd)?  whether 
of  movable  or  immovable  property.7 

As  to  gifts  or  bequests  of  immovable  property  by  a  husband  to  his  wife, 
see  post,  pp.  441-443. 

Ornaments  bought  by  the  husband  for  investment,8  or  for  use  only  on 
special  occasions,9  would  not  be  the  stridhan  property  of  the  wife. 

The  following  modes  of  acquiring  property  were  also  referred 

tor- 
Presents  by  strangers  given  after  the  time  of  the  marriage 

and  during  coverture. 

The  "Viramitrodaya,"  10  "Daya-Bhaga,"  "  and  "Smriti  Chandrika,"  12 
while  classing  these  as  stridhan,  assert  the  husband's  dominion  over  them. 
They  are  really  treated  as  presents  to  the  husband.13 

"  It  may  ...  be  deduced  from  the  texts  that,  as  a  rule,  it  is  only 
gifts  obtained  by  a  woman  from  her  relations,  and  her  ornaments  and 


1  Doorga    Koonwar  (Mussawut)  v. 
Tejoo   Koonwar   (Mmsamut]    (1866), 
5  W.  R.  M.  A.  53;    Ndlaikumaru 
Chetti  v.   MaraJcathammal  (1876),   I 
Mad.    166 ;    Sitbramanian   Chetti   v, 
AmnacMam  Chetti  (1904),  28  Mad,  1. 

2  Ante,  p.  336. 

8  Court  of  Wards  v.  Mohmur  Hoy 
(Rajah)  (1871),  16  W.  R.  C.  R.  76; 
*'  Daya-Bhaga,"  chap.  iv.  s.  i.  para. 
15. 

*  Subramanian  Chetti  v.  Arunache- 
lam  Chetti  (1904),  28  Mad.  1. 

5  See  Judoowth  Sircar  v.  Bussunt 
Coomar    Roy    Chowdhry    (1873),    11 
B.  L.  R.  286 ;    19  W.  R.  C.  R.  264 ; 
"  Mann,"  chap.  ix.  para.  200. 

6  Lit.  gifts  in  token  of  love.    This 
expression  includes  gifts  by  relations. 

7  See  "  Manu,"  chap.  ix.  s.  195  ; 


"Narada  Smriti"  (Jolly's  transla- 
tion), p.  95;  Venlcata,  Rama  Rao  v. 
Venlcata  Suriya  Rao  (1880),  2  Mad. 
333 ;  8  0.  L.  R.  309 ;  S.  C.  in  court 
below  (1877),  1  Mad.  281;  Radha 
(Musst)  v.  Bisheshur  Dass  (1874),  6 
N.  W.  P.  279. 

8  See  G.  C.  Sarkar's  "  Hindu  Law," 
3rd  ed.,  p.  365. 

9  Radha  (Mysst)  v.  Bisheshur  Dass 
(1874),  6  N.  W.  P.  279. 

10  G.   0.   Sarkar's   translation,   p. 
221. 

11  Chap.  iv.  s.  i.  para.  20 ;    Ram- 
dulol    Sircar    v.    Joymoney    JDabey 
(Sreemutty)  (1816),  2  Morley's  "Di- 
gest," 65, 

18  Chap.  ix.  s.  i.  para.  16. 
18  See  G.  C.  Sarkar's  "  Hindu  Law," 
3rd  ed.,  p.  365.  ,     ,  , 
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apparel,  thai  constitute  her  stridhatia;  and  that  the  only  gifts  from 
strangers  which  come  under  that  denomination  are  presents  before  the 
nuptial  fire,  and  (according  to  some)  presents  made  at  the  bridal  procession. 
But  neither  gifts  obtained  from  strangers  at  any  other  time,  nor  her  acquisi- 
tion by  labour  and  skill,  would  constitute  her  stridhana"  x 

Property  acquired  by  a  sunnud  from  Government,  in  which  a  widow  Sunnud  from 
gets  a  full  proprietary  and  transferable  right,  is  descendible  to  her  heirs,fl  Government. 
and  it  has  been  held  that  a  service  inam  which  had  been  enfranchised  in  a  Enfranchised 
married  woman's  favour  was  her  stndhana  property  and  descendible  to  in 
her  heirs.3 

Acquisitions  made  by  a  woman  before  or  after  marriage 
by  mechanical  arts,4  labour  or  skill.5 

**  Wealth  earned  by  a  woman  by  the  mechanical  arts  during  coverture 
does  not,  except  in  the  Benares  and  Maharashtra  school,  become  her  «/ri  J- 


The  "  MiUkshara  "  7  adds,  "  which  she  may  have  acquired  " 
by  inheritance,  partition,8  seizure,  or  finding."    It  also,  after  shara'" 
enumerating  the  different  kinds  of  sfridhan,9  adds,  "  any  other 
(separate  acquisition)."  10 

The  "  Viramitrodaya  "  defines  stridhana  as  property  whereof 
a  woman  is  the  owner.11  daya* 

This  clearly  does  not  include,  except  in  Bombay,12  property  acquired 
by  a  woman  by  inheritance,13  and  Sir  G.  D.  Ba-nerjee  u  argues  that  the 
expression  in  "  Yajnavalkya  "  was  not  intended  to  bear  the  full  meaning 
attributed  to  it  by  the  "  Mitakshara." 

Although  women  may  not  have  an  absolute  interest  in  property  acquired 

1  Banerjec's  "  Hindu  Law  of  Mar-      man  (1871),  8  Bom.  H.  0.  0.  C.  244,  at 
riage,"  3rd  ed.,  p.  287.    See,  however,      p.  260. 

below.  8  See  ante,  pp.  331-336. 

2  Brij    Indar  Bahadur    Singh   v.          9  Chap.  ii.  s.  xi.  para.  1. 

JanU  Koer  (Ranee)  (1877),  5  I.  A.  10  See  also  "VyavaharaMayukha," 

1  ;  1  0.  L.  E  318.  chap.  iv.  s,  x.  para.  2, 

3  SaUmma    v.    Lutchmana    Reddi  ll  G.  C.Sarkar's  translation,  p.  221. 
(1897),  21  Mad.  100  ;  see  post,  p.  406.  See  also  "  Vyavahara,  Mayukha,"  as 

4  Such  as  painting  and  spinning,  interpreted    hi    Banerjee's    "Hindu 
Macnaghten's    "  Hindu    Law,"    vol.  Law  of  Marriage,"  3rd  ed.,  p.  292. 
ii.  p.  241.       *  12  Post,  p.  467. 

5  Kandalam  Rajagopalackaryulu  v.  13  Shugioandeen  Doobey  v.   Myna 
Secretary  of  State  (1913),  38  Mad.  997,  Baee  (1867),   11  M.  L  A.  487;    9 
where  the  property  was  earned  by  the  W.  B.   P.  C.  23  ;    Thafawr  Deyhee 
joint  exertions  of  the  husband  and  wife.  (Mussumat)    v.    Baluk   Ram    (Rat) 

•  Banerjee's   "Law  of  Marriage,"  (1866),  11  M.  L  A.  139;    10  W.  B. 

3rd  ed.,  pp.  322,  323.  P.  C,  4  ;  2  Ind.  Jur.  N.  S.  106  ;  post, 

7  Chap.  ii.  s.  xi.  para.  2.    See  also  pp.  464-466. 

**  Vyavahara  Mayukha,"  chap.  iv.  s.  14  "  Hindu  Law  of  Marriage,"  3rd 

x.  para.  26  ;   Vijiarangam  v.  Lakahu-  ed,,  pp,  289,  290. 
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by  inheritance,1  or  partition,2  the  income  of  such  property  is  at  their 
disposal3 

There  is  nothing  to  prevent  women  owning  property,  even 
though  it  may  not  have  been  acquired  in  any  of  the  modes 
enumerated  by  the  ancient  writers. 

"  We  are  not  prepared  to  hold  that  the  rules  of  Hindu  law  are  so  inelastic 
as  to  be  capable  of  application  only  to  such  descriptions  of  interests  in 
property  as  formed  the  subject-matter  of  transactions  at  the  time  when 
the  rules  were  first  formulated."  4 

investments.  Property  purchased  by  a  woman  from  funds,  or  from  the 
proceeds  of  property  to  which  she  is  absolutely  entitled,  or  in 
exchange  for  property  to  which  she  is  so  entitled,  belongs  to  her 
absolutely,  and  she  can  dispose  of  it  by  will  or  otherwise, 
whether  it  be  movable  or  immovable,5 

As  to  accumulations  of  income  of  inherited  property,  see  post,  pp.  474, 
475. 

As  to  a  married  woman's  power  to  contract,  see  ante,  p.  75. 

Adverse  Property  acquired  by  adverse  possession  6  is  under  the 

possession. 

absolute  control   of   a  woman,  and  passes  to  her  stridJian 
heirs.7 
Power  to  deal       A  woman's  interest  in  her  stridhan  property  is  measured  by 

with  xtrid-        _  ,     .      ,  ,    . 

her  power  to  deal  with  it. 


Maiden/  "  During  maidenhood,   excepting  the  disqualification  by 

reason  of  nonage,  a  Hindu  female  labours  under  no  other 
incapacity  as  regards  her  power  over  her  stridhana,  and,  except 
in  the  capacity  of  guardian,  her  father  and  her  other  relations 
have  no  control  over  it."  8  On  her  marriage  she  would  retain 
the  control  over  such  property. 


1  Post,  pp.  464,  465.  varayya  v.  Tirtha  Sami  (1877),  1  Mad. 

z  Ante,  pp.  331-336.  307  ;    Ndlaikumaru  Chetti  v.  Mwa- 

*  Post,  p  471.  kathammal  (1876),  1  Mad.  166  ;  Subra- 

*  Mam  Gopal  Shuttacharjee  v.  Na-  manian  Chetti  v.  Arunachelam  Chetti 
rain   Chandra   Bandopadhya   (1905),  (1904),  28  Mad.  1. 

33  Calc.  315,  at  p.  319 ;  10  C.  W.  N.  6  See  post,  p.  509. 

510,  at  p.  511.  7  KanhaiRamv.  Amri  (Musammai) 

5  Luchmun  Chunder  Geer  Gossain  (1910),  32  All.  189 ;  Mohim  Chunder 

v.    KaRi    Churn    Singh    (1873),    19  Sanyal  v.  KasU  Kant  Sanyal  (1897), 

W*  B.  C.  R.  292  ;  Venkata  Rama  Boo  2  0.  W.  N.  161. 

v.    Vwkafa  Buriya   Ran   (1877),    1  8  Banerjee's  "Law  of  Marriage," 

Mad.  '2Cfji ;   S,  0.  on  appeal  (1880),  3rd  ed.,  pp.  329,  457,  458. 
2  Mad.  333 1  S  C.  L,  B,  304;  Mada- 
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All  property  given  l  or  bequeathed  a  to  a  woman  by 
husband,  her  relations,  or  his  relations,  before  or  after  marriage,3 
is  termed  her  "  saudayika  "  (lit.  gifts  of  affectionate  kindred), 
and,  except  in  the  case  of  gifts  by  her  husband,4  is  absolutely  at 
her  disposal.5 

Property  into  which  such  property  has  been  converted  is  also  absolutely 
at  her  disposal.6 

The  testamentary  power  of  a  Hindu  female  is  commensurate  -with  her 
power  of  disposition  in  her  lifetime.7 

Except  in  cases  to  which  the  Hindu  Wills  Act,  1870,  or  the  Gif 
Oudh  Estates  Act,  1869,  applies,*  a  gift  or  devise  by  the  husband  ffi*S£$y 
of  immovable  property9  to  his  wife  without  express  words toxvife- 
creating   an  absolute  interest,  conveys  only  the  interest  of  ti 
widow.10 


1  Gosaien  Ghund  Kobraj  v.  Kishen- 
munnee  (Mussammaut)  (1836),  6  Ben. 
Sel.  B.  77  (2nd  ed.,  90)  (gift  by  a 
brother,  and  by  a  father's  brother's 
son) ;    Doorga  Koonwar  (Mussamut) 
v.  Tejoo  Koonwar  (Mussamut)  (1866), 

5  W.  B.  M.  B.  53  (gift  by  a  son) ; 
Madavarayya  v.  Tirtha  Sami  (1877), 
1  Mad.  307  (gift  by  father) ;  Jeewun 
Punda  v.  8ona  (Mwsumat)  (1869), 

1  N.  W.  P.  66  (gift  by  husband) ; 
Kashee   Chunder   Roy   Chowdhry   v. 
Oour  Kiskort  Gooho  (1868) ;  10  W.  B. 
C.  B.  139  (ditto);     V&ibtto  Rama 
Rao  v.   Venkata  Suriya  Rao  (1880), 

2  Mad.  333 ;  8  C.  L.  B.  304  (ditto) ; 
Radha  (Mussumat)  v.  Bisheslmr  Doss 
(1874),    6    N.    W.    P.   279    (ditto); 
Basanta  Kumari  Debt  v.  Kamik&kya 
Kumari  Debt  (1905),  32  I.  A.  181 ; 
33  dale.  23;  10  0,  W.  N.  1 ;  7  Bom. 
L.  B.  904  (gift  by  brother) ;   Munia 
v.  Puran  (1883),  5  All.  310  (acquired 
from  brother) ;    Hurrymohun  Shaka 

,  v,  BIwMtiun  Shaha  (1876),  1  Gale. 
275  (gift  by  husband's  father's  sister's 
son);  BTiau  v.  Raghumth  Krishiw 
Gurav  (1905),  30  Bom,  229 ;  7  Bom. 
L.  B.  936. 

2  Damodar   Madliowji   v.    Purma- 
nandas   Jeewandas   (1883),    7    Bom. 
155  (legacy  from  husband);   Judoo- 
datJi  Sircar  v.  Bus&unt  Coomar  Roy 
Qtowfary  (1873),  11  B.  L.  B.  286,  at 

6  295;   19  W.  B.  0.  B.  264  (legacy 
from  father);    Ramdulol  Sircar   v. 
Joymoney  D&ey  (Sreemutty)  (1816), 


Morley's  "  Digest,"  li.  t)5. 

3  Mutfiularuppa    Pillui    v. 
thammal  (1914),  39  Mad.  298. 

*  Banerjee's  "Law  of  Marriage," 
3rd  ed.,  p.  328  ;  Twncowree  Chatter  j?e 
v.  Denonaih  Banerjee  (1865),  3  W.  B. 
C.  B.  49. 

5  See  post,  p.  443, 

8  Venbata  Rama  Rao  v,  Venkata 
Suriya  Rao  (1880),  2  Mad.  333  ;  S.  C. 
Rowvenkata  MaTiapati  v.  MoJiipatt 


7  Ibid. 

8  Caralapathi  Cktutna  Cutimah  v. 
Cota  Nammalwariah  (1909),  33  Mad. 
01.    Post,  p.  443. 

*  With  this  is  classed  every  kind 
of  property  producing  a  periodical 
income  ;  Viji(tranffct)n  v.  Ldkskuman 
(1871),  8  Bom.  H.  C.  0.  C  244,  at  p. 
265.  Of.  Safcharam  Hari  v.  Laxmi- 
priya  Ttrfka  8wam%  (1910),  34  Bom. 
349  ;  12  Bom.  L.  B,  157  ;  Madlmvrao 
Noreshwar  v.  XasJiibai  (1909),  34 
Bom.  287  ;  12  Bom.  L.  B.  9, 

10  Saroda  JSutidari  Das&i  v.  Krislo 
Jtban  Pal  (1900),  5  C.  W.  N.  300  ; 
BJioba  Tarini  Delya  v.  Peary  Lall 
Sanyal  (1897),  24  <5alc.  G46  ;  1 
C.  W-  N.  378;  Koonjbtliari  DJuir  v. 
Prcmchand  Dvtt  (1880),  5  Calc.  084; 
5  C.  L.  B.  561  ;  Ram  Namin  Sitig 
v.  Pearay  Bhugut  (1883),  9  Calc. 
830  ;  13  C.  L.  B.  109  ;  JKiiHi«w6«tt* 
Koer  v.  Tufapal  Singh  (IS82),  11 
C,  L.  B.  204,  at  p.  207  ;  Prownno 
Coomar  Ghose  v.  Tanucknafli  Sirkar 
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Power  to 
alienate. 


Presumption. 


This  restriction  has  no  application  to  movable  property  given  by  the 
husband,  and  invested  by  the  wife  in  land,1  and  it  is  not  extended  to  a 
rase  where  a  widow  obtains  an  absolute  estate  by  a  compromise  with  her 
husband's  relations.2 

Provided  there  be  a  gift  of  an  absolute  estate,3  and  a  power  of  alienation 
can  be  implied,  the  widow  can  alienate  the  property,  although  there  is  not 
an  express  power  of  alienation. 4  It  is  submitted  that  the  gift  of  an  absolute 
estate  would  ordinarily  imply  a  power  to  alienate. 

There  is  no  presumption  that  a  gift  to  a  mother,5  daughter,6  or  other 
female  relation 7  confers  a  less  estate  than  would  have  been  conferred 
had  she  been  a  male,  but  in  construing  a  will  or  deed  giving  property  to 
a  female  it  may  be  assumed  that  a  Hindu  knows,  as  a  general  rule, 
at  all  events,  that  women  do  not  take  absolute  estates  of  inheritance 
which  they  are  enabled  to  alienate,8  and  the  Courts  will  lean  against 


(1873),   10   B.   L.   E.   2G7;    Pdbitra 
Dasi    v.   Damudar   Jana    (1871),   7 
B.  L.  B.  697  ;  Jamm  Das  v.  Raman- 
tar  Pande  (1904),  27  All.  364;  Janh 
v.  Bhairon  (1896),  19  All   133;  Rudr 
Narain  Singh  v.  Hup  Kuar  (1878),  1 
All.  734;    Giwpul  Shigh  (Baboo)  v. 
Gunya  Pershad  (1867),  2  Agra,  230 ; 
MutJMunccHak&hi  Amnutl  v.   CJiendra 
Sahara  Ayi/ar  (1902),  27  Mad.  498 ; 
Scshayya   v.  Karasamma   (1899),   22 
Mad.  357;   Gangadarwya  v.  Parame- 
swaramma  (1869),  5  Mad.  H.  C.  Ill ; 
Motilal  Hitlialal  v.  Advocate-General 
of  Bombay  (1910),  35  Bom.  279  ;  Am- 
lalal  v.  Rewa  (Bai)  (1903),  5  Bom. 
L,  R  334 ;  Kotarbasapa  v.  Chanverova 
(1873),  10  Bom.  H.  0.  403 ;  Harilal  v. 
Rewa(Bat)(m5),2l Bom.  376;  "Daya- 
Bhaga,"chap  iv.s.i.para.23;  "Smriti 
Chandrika,"    chap.   is.    s.    ii.    para. 
10  ;  "  Vyavahara  Mayukha,"  chap.  iv. 
B.  x.  para.  9;    "Sarasvati  Vilasa," 
paras.  257,  258.    In  Bhujanga  Ran  v. 
Ramayamma  (1884),  7  Mad.  387,  the 
Court  held  that  although  an  absolute 
estate  was  given,  there  was  no  power 
of  alienation.    See  Surajmam  (Musam- 
mat)  v.   Rali  Nath  Ojka  (1907),  35 
L  A.  17 ;  30  All.  84 ;  12  C.  W.  N.  231  ; 
10  Bom.  L.  E.  59 ;  Kanhia  v  Mahin 
Lall   (1888),    JO   All.   495;    Jeewvn 
Punda  v.  Sona  (Mussumat)  (1869),  1 
N.  W.  P,  66 ;    Seth  Mulchand  Bad- 
liar&hav.  Mancha  (Bai]  (1883),  7  Bom. 
491 ;     Ke&serbai  (Bai}    v.    Hunsraj 
Morewfr  (1906),  33  I.  A.  176,  at  p.  187 ; 
30  Bom.  431,  at  p,  442  ;  10  C.  W.  JST. 
802,  at  p:  807 ;    8  Bom.  L.  E.  446  ; 
CTwnM  v.  M&U  (Bai)  (1900),  2  Bom, 
£,  B.  46 ;  Jafam  v,  Kwowjw  (1902), 


4  Bom.  L.  E.  555.  See,  however, 
BrajaEishera  v.  JKundana  Devi  (1899), 
1  Bom.  L.  B.  287. 

1  Venkata  Rama  Rao  v.    Verikata 
Suriya,  Rao  (1880),  2  Mad.  333 ;  S.  C. 
Rowvenltata    Mahapati   v.    Mohipati 
Suriah  (1880),  8  C.  L.  B.  304. 

2  SambasivaAyyarv.  Ven&ataswara, 
Ayyar  (1907),  31  Mad.  179 ;  S.  C.  30 
Mad.  356. 

3  A  mere  direction  that  she  is  to 
remain  in  possession  does  not  give 
an  absolute  estate  :  Brij  Lai  v.  Suraj 
Bikram  Svugh  (1912),  39  I.  A.  150 ; 
34  AIL  405 ;    16  C.  W.  N.  745 ;    14 
Bom.  L.  E.  827. 

4  See   Surajmam   (Musammat)   v. 
RaU  Nath  Ojha  (1907),  35  I.  A.  17 ; 
30  All.  84 ;    12  C.  W.  3ST.  231 ;    10 
Bom.  L.  E.  59;     Jariki  v.  Bhairon 
(1896),    19  All.    133,   differing  from 
Koonjbehari  Dhur  v.  Premchand  Dutt 
(1880),  5  Calc.  684 ;  5  C.  L.  E.  561; 
Saroda  Sundari  Dassi  v.  Kristo  Jiban 
Pal  (1900),  5  C.  W.  N.  300,  at  p.  303. 

5  Atul  Krishna  Sircar  v.  Sanyasi 
Churn  Sircar  (1905),  37  Calc.   1051 ; 
9  C.  W.  N.  784. 

*  Ramasami  v.  Papayya  (1893),  16 
Mad.  466 ;  Kollany  Kooer  (Muasamut) 
v.  Luchmee  Pershad  (1875),  24  W.  E. 
C,  E.  395.  See  Thakur  Singh  v, 
Nokhe  Singh  (1901),  23  All.  309. 

7  Ramjewan    Lai    (Lola)    v.    Dal 
Koer  (1897),  24  Calc.  406.    In  Rama* 
Chandra    NaiJcer    v.     Vijayaragawlu 
Naidu  (1908),  31  Mad.  349,  there  was 
an  absolute  gift  to  a  daughter-in-law 
for  her  maintenance. 

8  Mahomed  Shwmsool  Hooda  (Moul- 
me)  v.  Shewlcram  (1874),  2  I.  A,  7,  at 
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a  construction  giving  her  such  absolute  right.1  The  c'ircumbtauee  that 
the  beneficiary  is  a  female  may  throw  light  upon  the  construction  of  a  deed 
or  will,  but  it  cannot  destroy  the  eSect  of  express  words  creating  an  absolute 
estate.2 

la  a  case  governed  by  the  Hindu  Wills  Act,  1870,  or  by 
the  Oudh  Estates  Act,  1869,  a  mere  devise  o£  immovable 
property,  even  to  a  wife,  passes  an  absolute  estate,  unless  it 
appears  from  the  will  that  only  a  restricted  interest  was 
intended  for  her.3 

Except   in  the   case   of  saudayika*   and   gifts   by   her  Control  by 
husband,  a  woman's  power  of  disposal  over  hwsiridhan  property  husbaml' 
is,  during  coverture,  subject  to  her  husband's  consent,  and 
without  such  consent  she  cannot  bequeath  it  by  will  when  her 
husband  survives  her,  unless  he  consents  to  the  will5 

The  "  Smriti  Chandrika"  6  says  "it  must  be  concluded  that  -women 
possess  independent  power  only  over  saitdayika  and  over  their  husband's 
donation,  except  immovables,  and  that  their  power  is  not  independent 
over  other  sorts  of  property,  although  they  may  be  stndliana," 

**  Acquisitions  made  by  a  woman  by  the  practice  of  a  mechanical  art 
are  subject  to  the  control  of  the  husband,  who  appears  to  be  entitled  to 
the  fruits  of  the  wife's  bodily  labour."  7  That  is,  she  cannot  alienate  it 

pp.  14,  15 ;   14  B.  L.  R.  226,  at  pp  Nath  Ojha  (1907),  35  I.  A.  17  ;  30 

231,  232  ;  22  W.  R.  C.  R.  409,  at  p.  All.  84  ;   12  C.  W.  N.  231 ;   10  Bom. 

410  ;   Radha  Prosad  MidlicJc  v.  Rani-  L.  R.  59.    See  Ramachandra  Naikcr 

moni  Dassi  (1908),  35  I.  A.  118,  at  p,  v.   VijayamgamU  Naidu  (1908),  31 

129 ;    35  Calc.  896,  at  p.  902 ;    12  Mad.  349 ;   Amarendra  Nath  Boac  v. 

0.  W.  N.  729,  at  p.  737 ;    10  Bom.  Shuradhani  Daai  (1909),  14  C.  W.  N. 

L.  R.  604 ;    Mathura  Das  v.  Mikan  458. 

Mai    (1896),    19    AIL  16;     Anmji         3  Acts  XXI.  of  1870,  s.  2,  and  I.  of 

Dattatraya  v.  Chandrabai  (1892),  17  1869,  s.  19,  applying  Act  X.  of  1865 

Bom.  503  ;  Nunnu  Meah  v.  Krishna-  (Ind.  Succession  Act),  s.  82 ;  Bhoba 

sawmi  (1890),  14  Mad.  274  ;    Bhoba  Tarini  Debya  v,  Peary  Lall  Sanyal 

Tcvrini  Debya  v.  Peary  LaU  Sanyal  (1897),  24  Calc.  646 ;  1  C.  W.  N.  578; 

(1897),  24  Calc.  646  ;    1C.   W.  N.  Saroda  Stindari  Daw  v.  Kristo  Jtten 

578 ;   Seshaya  v.  Narasamma  (1899),  Pal  (1900),  5  C.   W.  N.  300.     See 

22  Mad.  357 ;   LaJcshmibai  v.  Hirabat,  Caralapathi  Chunna  Gwwiah  v.  Coto 

(1886),  11  Bom.  69 ;  S.  C.  on  appeal,  NeanmahaarrM  (1909),  33  Had.  91. 
HtroM  v.  Lakshmibai  (1887),  II  Bom.         *  Ante,  p.  441. 
573  ;    VenJcata  Nara&imha  Appa  Rao         5  Bkau  v.  MagJtunath  Krishna  Gurav 

Bahadur  (Rajah)  v.  Surenani  Vcnlcata  (1905),  30  Bom,  229;   7^Bom,  Iu  R. 

Purushothama    Jagannaddlia    Gfopala  936.    Sec  Banerjee's  **  Law  of  Mar- 

Row  Bahadur  (Rajah)  (1908),  31  Mad.  riage,"  3rd  ed.,  p.  335. 
321 ;   cf.  Sam'basiva  Ayyar  v.  Visvam         6  Chap.  ix.  s.  ii.  para.  12. 
Ayyar  (1907),  30  Mad.  356  ;    Ganpat        7  G.  C.  Sarkar's  "  Hindu  Law,"  3rd 

Rao  v.  Ram  Chandar  (1888),  11  AIL  ed.,  p,  365.    See  "  Viramitrodaya  " 

296.  (G.  C.  Sarkar's  translation),  p.  222 ; 

1  H&rilal  v.  Rewa  (Bai)  (1895),  21  "  Vyavahara    Mayukha,"    chap.    ix. 

Bom.  376,  at  pp.  380,  381.  s.  x.  para.  7  ;   "  Daya-Bhaga,"  chap, 

3  Surajmani  (Musamniai)  v,  Bali  iv.  s.  i.  paras.  19, 20* 
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without  his  consent,  and  he  can  use  it.1  Katyana  says:  "The  wealth 
which  is  earned  hy  mechanical  arts,  or  which  is  received  through  affection 
from  a  stranger,  is  subject  to  her  husband's  dominion.  The  rest  is 
pronounced  to  be  woman's  property."  2 

Although  there  is  no  provision  as  to  what  is  to  become  of  "  what  is  earned 
by  mechanical  arts  or  what  is  received  through  affection  through  a 
stranger,"  3  where  the  woman  predeceases  her  husband,  Sir  G.  D.  Banerjee 
considers  that  Jagannatha's  opinion  4  should  be  followed,  and  that  the 
property  devolves  upon  the  woman's  stridhan  heirs  according  to  the  "  Mitak- 
shara."  5 

Power  of  A  husband  can  in  times    of   pressing  need,6  and  then 

husband.  r  ° 

only,7  use  his  wife's  stridhana  of  any  kind  without  her 
consent. 

His  creditors  have  no  such  right,8  He  is  bound  if  he  has  means 
to  reimburse  her  for  the  amount  so  expended.9 


Eights  ol 
widow. 


With  the  above  exception  of  immovable  property  given  io 
her  by  her  husband,  and  which  she  has  not  a  power  to 
alienate,10  a  widow  has  complete  control  over  her  stridhan 
property  of  every  kind  and  whensoever  acquired,11  and  can 
alienate  it  during  her  lifetime  or  by  will.12 

There  is  authority  that  in  the  case  of  immovable  property  given 


1  Banerjee's  "Law  of  Marriage," 
3rd  ed.»  p.  334. 

*  "Smriti   Chandrika,"   chap.   ix. 
s.  i.  para.  16 ;  "  Daya-Bhaga,"  chap, 
iv.  s.  i.  para.  19;  "  Daya-Tattwa," 
chap.    ix.   para.   1 ;    "  Daya-Krama- 
Sangraha,"  chap.  ii.  s.  ii.  para.  25. 

8  Ante,  pp.  438, 439. 

*  Colebrooke's  "  Digest,"    vol.  Hi. 
p.  629. 

5  "  Law  of  Marriage,"  3rd  ed.,  pp. 
458,  459. 

6  See    MoUma    Chunder   Roy  v. 
Durga  Monee  (1875),  23  W.  B.  C.  B. 
184;    Tukaram  v.   Gfunaji  (1871),  8 
Bom.  H.  C.  A.  a  129  ;  "  Mitakshara," 
chap.  ii.  s.  11,  paras.  32,  33 ;   '*  Daya- 
Bhaga,"  chap.  iv.  s.  i.  paras.  19-25; 
"  Vivada  Chintamoni "  (Tagore's  trans- 
lation,  pp.  264,  265;    "Vyavahara 
Mayukha,"    chap,    iv,   s.    x.    paras. 
7-10  ;  "  Smriti  Chandrika,"  chap.  ix. 
s.  ii.  para.  14 ;   Banerjee's  "  Law  of 
Marriage,"  3rd  ed.,  pp.  330-335. 

7  Sooda  Mam  Doss  v.  Joogul  Ki- 


shore  Ooopto  (1875),  24  W.  B.  C.  B. 
274 ;  Mohima  Chunder  Roy  v.  Durga 
Monee  (1875),  23  W.  B.  0.  B.  184. 

6  Radha  (Muswmat)  v.  Bishesfaur 
Doss  (1875),  6  N.  W.  P.  279 ;  Tuka- 
ram  v.  Gunaji  (1871),  8  Bom.  H.  C. 
A.  C.  129 ;  Hammuckah  v.  Rungapah 
(1808),  Strange's  "Hindu  Law," 
ii.  23. 

9  Banerjee's  "Law  of  Marriage," 
3rd  ed.,  pp.  330-333. 

10  Ante,  p.  441. 

11  Colebrooke's  "Digest,"  vol.  iii. 
p.  628  ;  J£ullammal,Doedemv.  Kuppu 
PiUai  (1862),  1  Mad.  H.  C.  85;  Brij 
Indar  Bahadur  Singh  v.  Jariki  Koer 
(Ranee)  (1877),  5  I.  A.  1,  at  p.  15 ;  1 
C  L.  B.  318,  at  pp.  325,  326 ;    Ven- 
Icata  Rama  Ran  v.    Venkata  Suriya 
Rau  (1877),  1  Mad.  281,  at  p.  286. 

12  Behary   Lall  Sandyal  v.  Juggo 
Mohun  Qossain  (1878),  4  Calc.  1,  at  p. 
6 ;  2  C.  L.  B.  422,  at  p.  425 ;  NeOai- 
kumaru    Chetti   v.     Marakathammal 
(1876),  1  Mad.  160. 
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absolutely  by  the  husband  without  an  express  or  implied  power  of  aliena- 
tion, the  widow  has  no  testamentary  power,  and  that  it  passes  to  her 
stridhan  heirs,1  There  is  nothing  expressly  said  as  to  this  in  the  Hindu 
law.2  It  is  submitted  that  if  the  property  is  given  absolutely,  she  can 
deal  with  it  by  will 


1  Bhujanga   Mau   v.   Ramayamma  distinguishable. 

(1884),  7  Mad.  387.    The  other  autho-  a  Banorjee's  "  Law  of  Marriage," 

nties    given    in    Mayne's     "  Hindu  3rd  ed.,  p.  338. 
Law,"  8th   ed.,   pp.  Ml,  542,    are 


CHAPTEE  XIV. 

INHERITANCE   TO   STRIDHAN  PROPERTY. 

INHERITANCE  to  property  held  absolutely  by  a  woman  is  not 
governed  by  the  rules  which  govern  inheritance  to  the  property 
of  a  male. 

It  is  only  by  the  death  of  the  woman  that  the  heir  succeeds  ;  no  one 
acquires  by  birth  any  interest  in  stridhan  property.1 

As  to  the  inheritance  to  property  which  has  been  inherited  by  a  woman 
from  a  male,  see  ante,  p.  367,  and  post,  p.  464. 

Principle.  The  inheritance  to  a  woman's  property  varies  to  some 

extent  according  to  the  source  from  which  the  property  comes. 
It  depends  upon  express  texts,  and  is  founded  on  nearness 
of  kin,  preference  being  in  some  cases  given  to  female 
descendants. 

The  doctrine  of  spiritual  benefit  has  no  application  to  the  succession  to 
stridhana  in  the  Mitakshara  school ;  2  and  even  in  the  Bengal  school  that 
doctrine  only  applies  to  remote  relations.3 

When  the  form  of  the  stridhan  property  has  been  changed  by  exchange, 
sale,  or  otherwise,  succession  to  the  proceeds  will  be  the  same  as  the  succes- 
sion to  the  original  property. 

Maiden's  Property. 

Maiden.  The  schools  do  not  differ  as  to  the  property  of  a  maiden.    It 

passes  in  the  following  order  : — 

1.  Uterine  brothers. 

2.  Mother. 

3.  Father.* 


1  "Smriti  Chandrika,"  chap.  ix. 
s.  iii.  para.  9. 

4  Oanga  Jati  (Musammat)  v.  Glut, 
stia  (1875),  1  All.  46,  at  pp.  49,  50. 

8  JM, ;  Toolsee  Doss  Seal  v. 
Da^ee  (Sm)  (1900),  4 


f    tfcywefa 


Dassi  v.  Benoy  Kritfina,  De6  (1902), 
30  Calc.  521,  at  p.  527 ;  7  C.  W.  N. 
121,  at  p.  125. 

4  "  Daya-Bhaga,"  chap.  iv.  s.  iii. 
para.  7 ;  "  Mitakshara,"  chap.  ii. 
s.  xi.  para.  30  j  "  Smriti  Chandrika," 


t'w     chap,  ix,  s.  iii.  para.  ?5  j  " 
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4.  Her  nearest  relations,1  the  sapindas  of  the  father  being 
preferred  to  the  mother's  relations.2 

Thus  a  sister  is  preferred  to  a  father's  brother's  son,3  and  a  father's 
mother's  sister  to  a  maternal  grandmother,4  and  a  stepmother  to  a  mother's 
sister.5  As  to  a  paternal  grandmother,  see  Gandhi  MaganM  v.  Jadab  (Bai) 
(1899),  24  Bom.  192  ;  1  Bom.  L.  R.  574. 

Under  the  Mitakshara,  and  the  Mayukha,  a  father's  sister  in  Bombay 
is  preferred  to  a  remote  sapinda»Q 

When  a  maiden  dies  after  betrothal,  the  bridegroom  is  entitled  to  the  Presents  by 
presents  given  by  him  after  deducting  all  expenses  incurred  by  himself  bridegroom, 
or  by  the  parent  or  other  guardian  of  the  damsel. 7    Failing  the  bridegroom, 
such  presents  are  said  to  devolve  upon  her  heirs,8  as  above. 

Devolution  oj  Stridhan  according  to  Hie  "  Mitaksliara" 
Under  the  "  Mitakshara/'  the  property  of  a  married  woman  Married 

'  r      r       «/  woman's 

devolves  aS  follows  I —  property. 

I.  Sulka  9  apparently  goes  first  to  the  mother  and  then 
the  uterine  brothers,10  but  it  is  not  quite  settled  whether  t 
mother  does  not  succeed  the  brothers. 

On  this  subject  there  is  a  difference  of  opinion  as  to  the  proper  transla- 
tion of  a  text  of  Gautama.  According  to  the  "  Mitakshara  "  u  and  the 
**  Mayukha,"  12  it  is  translated  :  "  The  sister's  fee  belongs  to  the  uterine 


Mayukha,"    chap.    iv.    s.    x.    para.  6  Tukaram  v.  Naraynn  (1911),  36 

34  j    "  Vivada  Chintamani  "   (P.   0.  Bom.  339 ;  14  Bom.  L.  B.  89. 

Tagore's  translation),  p.  270 ;    Nara-  7  "  Mitakshara,"    chap.    u.    s.    xi. 

!  sayya  v.  Venkayya,  2  Mad.  L.  J.  149,  paras.   34,   35 ;    "  Daya-Krama-San- 

referrcd  to  in  Venkatarama  Krishna  graha,"  chap.  li.  s.  i.  para  2  ;  "  Smrit-i 

Raw  v.  Bhujanga  Rau  (1895),  19  Mad.  Chandnka,"    chap.    ix.    s,  iii.    para. 

107,  at  p.  109.  34  ;    "  Vyavahara  Mayukha,"  chap. 

1  See   DutarJca  Nath  Roy  v.  8arat  iv.  s.  x.  para.  33 ;  Colefcrooke's  "  Di- 
Chandra  Sin#b  Roy  (1914),  39  Calo.  gest,"  iil  p.  624 ;  Strange's  "  Hindu 

,  ^19 ;  15  0.  W.  N.  1036,  Law,"  vol.  i.  p.  38. 

2  Kamala  v.  BhagiratU  (1912),  38  8  '*  Vyavastha  Barpana,"  Sad  ed., 
Mad.  45.  p.  733. 

»  DuxtrlcaNathRoyv.Sarat  Chandra  *  Ante,  pp.  436,  437. 

Singh  Roy  (1911),  39  Cal.  319 ;    15  10  "  Mitakshara,'*   chap.  ii.  a.   si. 

0.  W»N,  1036.  para.  14,  Colobrooke's  note. 

4  Janglubai  v.  Jetha  Appaji  Mar-  X1  Chap.  U.  s.  xi.  par«.  14. 

wadi  (1908),  32  Bom.  409  ;   10  Bom.  12  Chap,  iv,  s.  x.  para.  32.    Sastri 

L.    B.    522;     Gandhi    Maganlal   v,  G.  0.  Sarkar  ("Hindu  Law,"  3rd  cd., 

Jadab  (Bai)  (1899),  24  Bom.  192,  at  p.  413)  says  :   "  The  reason  is  that  it 

p.  212 ;    1  Bom.  L.  B.  574 ;   "  Vira-  originally  belonged  to  the  parents ; 

initrodaya"  (G.  C.  Sarkar's  transla-  but  later  on  it  was  declared  to  be 

tion)»  p.  241.    See  Banerjee's  *'  Law  the  bride's  stridhan  ;  and  this  rule  o£ 

of  Marriage,"  3rd  ed.,  p.  443.  succession  appears  to  be  a  compromise 

5  Katotala  v.  ghagirathi  (1912),  38  between  the  original  a.ad  the  later 

,  views," 
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brothers  ;  after  (the  death  of)  the  mother."  According  to  the  "  Virami- 
trodaya,"  *  the  "  Smriti  Chandrika,"  2  the  "  Daya-Bhaga,"  3  and  the 
"  Chintamani,"  4  it  reads :  "  The  sister's  fee  belongs  to  the  uterine  brothers ; 
after  (them)  it  goes  to  the  mother."  As  to  this,  Sir  G.  D.  Banerjee  5  says  : 
"Even  in  the  * Mitakshara '  it  would  appear  from  the  context  that  it  is 
understood  in  the  same  sense,  for  the  uterine  brothers  are  mentioned  as  the 
first  among  the  heirs."  Sastri  G.  C.  Sarkar  6  and  Dr.  Jogendranath  Bhatta- 
charya  7  also  take  the  view  that  the  brothers  succeed  first  even  according 
to  the  "  Mitakshara  "  ;  see  also  Cunningham's  "  Hindu  Law,"  p.  119. 

The  texts  are  silent  as  to  the  devolution  of  this  kind  of  stridlian  on 
failure  of  mother  and  brothers.  It  would  apparently  go  to  the  persons 
who  succeed  to  other  kinds  of  stridliart. 

other  stridkan      II.  Other  striStian  property  8  devolves,  if  she  has  children, 

property.          afl  fo]1(mB  ._ 

Daughter.  1.  Unmarried  daughter.9 

2,  Married  daughter  who  Is  "  unprovided  for,"  10  i.e.  who  is 
either  indigent  or  childless.11 

8.  Married  daughter  who  is  "  provided  for  "  whether  she 
has  a  son  or  not.12 

As  regards  the  relative  claims  of  childless,  well-to-do  daughters  and 
indigent  daughters,  Sir  G.  D.  Banerjee  13  says  thus :  "  I  think  Vijnanes- 
vara's  meaning  is  that  the  rich  daughters,  whether  they  have  children 
or  not,  should  all  be  excluded  by  the  indigent  daughters,  whether  they 
are  childless  or  have  children.  And  I  presume  that  the  childless  daughters 
would  be  preferred  to  those  having  issue  only  when  the  competitors  are 
not  poor,  and  their  means  and  circumstances  are  equal.  In  the  case  of 
daughters  who  are  poor  in  different  degrees,  no  hard  and  fast  rule  can  be 
laid  down ;  but  a  Court  of  Justice  should  look  to  the  circumstances  of  each 
case,  and  order  distribution  accordingly." 

1  G.  0.  Sarkar's  translation,  p.  242.          "  "  Mitakshara,"   chap,  ii,  s.  xL 

2  Chap.  is.  s.  iii.  paras.  32,  33.  para.  13 ;    *6  Vyavahara  Mayukha," 

3  Chap.  iv.  s.  iii.  paras.  27,  28.  chap.  iv.  s.  x.  paras.  20-23  (referring 
*  P.  C.  Tagore's  translation,  p.  270.  to  yautaka  stndhan),  post,  p.  452. 

fi  <e  Hindu  Law  of  Marriage,"  3rd        12  JBinode  Koomaree  Ddbee  v.  Purd* 

ed.,  p.  38L  Un  Gopal  Scthee  (1865),  2   W.   B. 

6  "  Vyavastha  Chandnka,"  vol.  ii.  C.  E.  175,  at  p.  177 ;  Muthappudayan 
pp.  523,  550.  v.  Ammani  Ammal  (1897),  21  Mad. 

7  "  Hindu  Law,"  2nd  ed.,  p.  578.  58.    "  It  is  explained  by  Apararka 

8  Salemmcf  v.    Lulchmana    Eeddi  and   the    author   of   the   Kalpataru 
(1897),  21  Mad.  100.    As  to  inherited  that  *  unprovided '   means  childless, 
property  in  the  Bombay  Presidency,  indigent,  neglected  (by  the  husband), 
BG&post,  p.  467.  or  widowed.  Vijnanesvara  and  others 

9  Whether  then  betrothed  or  not,  attach  to  the  term  the  first  two  of 
Banerjee's  "  Law  of  Marriage,"  3rd  the  above  meanings."    "  Viramitro- 
ed.,  p.  357,  daya  "  (G.  C.  Sarkar's  translation),  p, 

10  The  expression  is  irrespective  of     231. 

the  sources  of  provision,  Danno  v.        ia  "  Law  of  Marriage."  3rd  ed  *  at 
Darto  (1882),  4  AH  243.  p.  357. 
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It  hats  been  held  that  oompanUive  poverty  is  the  only  uiiUriun  beUliii" 
the  claims  of  daughters  inter  $e.1  In  one  ca^e  2  the  Bombay  Hijjjh  Coint 
directed  an  issue  as  to  whether  the  peculiar  eiro  instances  of  the  daughters 
— one  being  a  widow,  and  the  other  married — were  so  far  different  as  to 
give  the  widow  a  prior  right  of  inheritance  over  the  daughter  \\  hose  husband 
was  alive,  on  the  ground  that  she  was  tin  u  unproudcd  "  daughter. 

Sir  G.  D.  Banor joe  °  says  that 4<  baiTen  and  child  fa-*  \udo\ved  daughters 
are  actually  preferred  to  those  who  have  or  are  likely  to  have  male  issue, 
when  the  means  and  circumstances  of  the  competitors  are  equal,11 

The  rule  as  to  the  preference  of  unendowed  before  endowed 
daughters  cannot  bo  extended  to  other  female  relations  Mich  as 
sisters  in  Bombay,4 

It  has  been  held  in  Madras  that,  where  several  daughters  inherit  sffitlhan  Rfcht  of  sur- 
property,  on  the  death  of  one  her  intertvt  parses  to  the  survivors  fi  &*  heirs  mow« 
of  their  mother.    Thfc  is  disputed  by  Sir  0.  D.  Banerjeo,0  who  points  out 
that  sons  inheriting  their  mother's  tfmUwna  take  as  tenant-:  in  common 
without  any  right  of  survivorship.7 

A  prostitute  daughter  would  apparently  come  after  all  other  daughters.11 

4.  Daughter's  daughter.0 
They  take  per  utirpes. 10 

5.  Daughter's  son,11 

6.  Son.12 


Daughter's 
d&ughter. 


Daughter's 
son. 

Son. 


1  Poll  v.  Narofum  Bapu  (18(59),  0 
Bom.  H.  C.  A.  C.  183  ;  Audh  Xuwari 
v.  Chandra  Dai  (1879),  2  All  501. 

2  Bakubai   v.  Manchhatai,   (1864), 
2  Bom.  H.  C.  5,  followed  in  Poll  v. 
Nartiuiti  Bapn  (1869),  6  Bom.  H.  (A 
A,  C.  183. 

3  "  Law    of    Marriage,"    3rd    ed., 
pp.  358,  359. 

*  Bhagirthibai  v.  tiaya  (1881),  5 
Bom.  264. 

5  /SenganialatfiamHKil   v.    Valaynda 
Mwfatt  (1867),  3  Mad.  H.  C.  312,  at 
p.  317. 

6  ".Law  of  Marriage,'*  3rd  ed.,  pp. 
362,  363. 

7  Karuppai  Naehwr  v.  Sanlaram- 
yvn  Chetty  (1903),27  Mad.  300 ;  Parson 
(Bai)  v.  Somli  (Bai)  (1912),  36  Bom, 
424 ;  14  Bom.  L.  R  400,  sec  ante,  p. 
254. 

8  See  Tara  v.  XrMna  (1907),  31 
Bom.  495 ;   9  Bom.  L.  B.  774,  j?o*t9 
p.  463,  and  atite,  p.  388. 

8  °  Mitakshara,"  chap.  ii.  s.  XL 
para.  15 ;  "  Smriti  Cliandrika,"  chap, 
ix.  s.  iii-  para.  21 ;  "  Manu,"  chap, 
ix.  para.  1^3  9  SubrvwanwM  Gk&ti  v» 


ArunacMai*  Ohetti  (1904),  28  Had.  I. 

10  "MitakFhara,"   chap.   ii.  s.   xi. 
para.  Ifi,  ante,  p.  307 ;  W.  Macnagh- 
tcn's'-HinduLaw,"!).  131. 

11  u  Mitakshara,"    chap.   ii.  s    xi. 
para     18 ;    "  Vyavahara  Mayukha," 
chap    i\T.  s.  x.  para.  20.    Sir  G.  D, 
Bancrjou's  "  Law  of  Marriage,'1  3rd 
cd  ,  pp.  304,  3U3,  conhiders  that  this 
docs  not  include  the  adopted  son  of  a 
daughter. 

13  JKarujppai  jtfttchiar  v.  StinXsarU" 
naryaiM*  Clotty  (1903),  27  Mad.  300  r 
"  Mitakshara,'7  chap.  Ii.  &  xi.  para.  19. 
The  difference  between  tjbe  Benanes 
and  the  Bengal  school  (post,  p.  457) 
in  the  rights  of  aons  arises  from 
different  constructions  of  "Manu," 
chap.  ix.  para.  102.  S^e  Banerjee's 
v*Law  of  Marriage,"  3rd  ed.,  pp. 
366,  367.  As  to  the  rights  of  an 
adopted  son,  see  owte,  p.  181.  The 
bhare  of  an  adopted  »on  in  case  of 
the  birth  of  a  legitimate  son  after 
the  adoption,  is  apparently  the  same 
as  in  the  case  of  inheritance  to  males 
(ante,  pp.  187, 18S  ;  Bancrjee's  l<  Law 
of  Marriage,  3rd  cd.,  pp.  364,  363). 
2  G 
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As  to  btepaons,  see  post,  p.  454.  "  Sons  "  exclude  son's  sons,  whose 
father  is  dead. 

It  has  been  held  that  there  is  no  benefit  of  survivorship  between  co-heirs 
inheriting  siridkan  property,  and  that  sons  take  as  tenants  in  common,  not 
as  joint  tenants,  even  if  they  be  members  of  a  joint  Mitakshara  family ; 1 
but  it  is  submitted  that  where  the  sons,  or  other  male  co-heirs,  hold  the 
property  jointly  and  are  members  of  a  Mitakshara  joint  family,  there  is  a 
right  of  survivorship.2 

Son's  son.  .  t       7.  Son's  son.3 

Grandsons  by  different  sons  inherit  per  stirpes  and  not  per  capita.* 
There  is  authority  that  the  adopted  son  of  a  natural  son  in  competition 

•with  another  natural  son  takes  only  the  share  which  his  father  would  have 

had  had  he  been  an  adopted  son.5 

The  succession  to  a  childless  woman  depends  upon  the  form 
of  the  woman's  marriage. 

e  If  siie  kas  been  married  in  the  BraUma  form,6  and  the 

Brahma  form.  marriage  will  be  presumed  as  being  in  that  form  7  (even  in  the 
case  of  Sudras  if  the  parties  belong  to  a  respectable  family),8 
the  property  goes  to  her  husband,9  and  after  him  to  his  nearest 
sapindas,  in  order  *o  of  their  rights  of  succession  to  him. 


Succession  to 

childless 

woman, 

K  married  in 


1  Karuppai   Nachiar   v.  Sankara- 
narayanan  Chetty  (1903),  27  Mad.  300; 
Parson  (Bai)  v.  Somli  (Bai)  (1912), 
36  Bom.  424  ;  14  Bom.  L.  R.  400. 

2  See  Verikayamma  Qaru  (Raja  Che- 
Hkani)  v,  Venkcttaramanayamma  (Raja 
Chehkani)  (1902),  29  I.  A.   156,  at 
p.  165 ;  25  Mad.  678,  at  p.  687 ;    7 
C.  W.  N.  1,  at  p,  8 ;  4  Bom.  L.  R. 
657  ;  Katama  Natchiar  v.  Shivagunga 
(Rajah  of]  (1863),  9  M,  L  A.  543,  at  p. 
615;  2  W.  R.  P.  C.  31,  at  pp.  39,  40  ; 
"  Mitakshara,"  chap.  i.  s.  iv.  para.  2  ; 
Colebrooke's    "Digest,"    vol.    in.    p. 
603 ;  ante,  pp.  238,  239. 

3  "Mitakshara,"    chap.    ii.    s.    xi. 
para.  24. 

4  "  Smriti  Chandrika,"  chap,  ix  s. 
iii.para.25;  "Vyavastha  Chandrika," 
vol.  ii.  pp.  535,  552.    See  ante,  p.  367. 

6  Raghubanund  Doss  v.  Sadhu 
Churn  Doss  (1878),  4  Gale.  425;  3 
C.  L.  R.  524 ;  "  Dattaka  Chandrika  " 
(Bharat  Chandra  Siromani's  edition), 
p.  30,  referred  to  in  Banerjee's  "  Law 
of  Marriage,"  3rd  ed.,  p.  373,  note  6. 
See  Nagindas  Bhugwandas  v.  Bachoo 
Hwlcissondas  (1915),  43  I.  A.  56 ;  40 
Bom.  270  ;  18  Bom.  L.  R.  172. 

6  Ante,  p.  54, 


7  Jagannath     Prosad     Gupta     v. 
Eunjit  Singh  (1897),  25  Cab.  354; 
Authikesavulu   Chetty  v.  Ramanujam 
Chetty   (1909),    32    Mad.    512.     In 
Moosa,  Haji  Joow$  v.  Abdul  Mahim 
Haji  (1905),  30  Bom.  197,  at  p.  203 ; 
7  Bom.  L.  R.  147,  Jenkins,  C.J.,  said  : 
"  The  legal  consequences  of  the  classes 
of  marriage,  the  approved  and  the 
disapproved  vary  according  as  their 
leading    characteristics    are    blame- 
worthy   or    not,    and    suggest    the 
inference  that  it  is  the  quality  and  not 
the  form  of  the  marriage  that  decides 
the  course  of  devolution."    In  that 
case  a  marriage  by  Cutchi  Memons 
was  treated  as  being  in  the  approved 
form,  and  the  same  reasoning  would 
apply  to  marriages  by  Brahmos  and 
other  Hindus,   who  do  not   marry 
according  to  strict  Hindu  forms. 

8  Jagannath  Raghunath  v.  Narayan 
(1910),'34Bom.553;  12Bom.L.R.545. 

9  See  BJiau  v.  RagJwnath  (1905), 
30  Bom.  229;    7  Bom.  L.  R.  936. 
He  takes  before  a  stepson;   Bhima* 
charya  v.  ftamacharya  (1909),  33  Bom. 
452;  11  Bom.  L.  R.,  p.  654. 

10  "Mitakshara,"   chap.  ii.  s.  xi. 
para.  11 ;   Jagannath  Prosad  Gupta 
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The  order  of  suction  after  the  husband  k  io  tioinc  extcut  the  *ubjttt 
of  dispute.1  Sir  G.  B.  Banorjce  2  accepts  KamalakaraTs  interpretation  of 
the  "  Mitakshara,"  according  to  which  "  the  successive  heirs*  after  thf 
husband  would  be  the  stepson,3  the  step  grandson,4  the  rival  wife,*  the 
step  daughter,0  her  son,  the  husband's  mother,  his  father,  his  brother*,7 
their  sons,8  and  the  husband's  other  gotraja  wpindas  and  bandku*  in 
the  order  in  which  they  inherit  his  property." 

The  husband's  sister's  sons  are  preferred  to  the  husband^  paternal  great 
grandfather's  great  grandson*-,*  and  to  the  woman's  own  .sister's  Bonx.™ 

The  husband's  brother's  daughter's  non  comes  before  the  sister's 
daughter's  son.11 

A  remote  sapinda  of  the  husband  was  held  entitled  to  succeed  in  Cham- 
put  v.  tihila  (1886),  8  AIL  3t>3. 

According  to  the  "  Mitakshara,"  the  property  would  then  go  to  the 
woman's  blood  relations,13  but  there  is  a  question  whether  the  mnano* 
dakas  of  the  husband  do  not  come  before  bueh  relations.13 

If  she  has  been  maraud  in  the  Asura  form  1*  (or  apparently  «  marred  in 
if  in  any  local  or  special  form")  the  stridlian  of  a  childless  A"ura  form* 
married  woman  goes  to  her  mother,  then  to  her  father,  and 
then  to  her  father's  next  of  kin,16  and  failing  them  to  the 
mother's  next  of  kin.17 


v.  Eunjit  Singh  (1897),  25  Calc. 
354  j  Champat  v.  Shiba  (1886),  8  AIL 
393;  Kanakammal  v.  AnantJiamatJii 
Ammtl  (1912),  37  Mad.  293. 

1  G.  D.  Banerjee's  "Law  of 
Marriage,"  3rd  ed.,  pp.  376-377. 

*  IW>,  p.  379. 

1  Natural  and  adopted  stepsons 
take  equally  :  Gungadhur  Bogla  (Ku* 
mar)  v.  Hira  Lai  Bogla  (Kumar)  (1910), 
43  Calc.  944  ;  20  C.  W.  K.  489.  In 
Brahmappa  v.  Papanna  (1889),  13 
Mad.  138,  the  stepson  was  preferred 
to  the  sister's  son  ;  "Smriti  Chand- 
rika*"  chap.  ix.  s.  iii.  para.  38.  Sco, 
however,  Mayne's  "  Hindu  Law,"  8th 


*  Goyabai 
Eaje  Bhwle 


v.    Skakajirao    Mitloji 
(Shrimmt)    (1892),    17 
Bom.  114, 

5  Kmerbai     (Bat)     v.     Humraj 
Morarji  (1906),  33  I.  A.   176;    30 
Bom.  431  ;  10  C.  W,  N.  802  ;  8  Bom. 
L.  B.  446,  in  preference  to  husband's 
brother    or    his    son;    Kr  \shnai    v. 
SMfaH  (1905),  30  Bom.  333  ;  8  Bom. 
L.  ET  12,  in  preference  to  grandsons 
of  husband's  father's  brother. 

6  Nanja  MM  r.  Simtegyaihaclu 
(1911),  SO  M»d.  110.    glrO,  B.  Bane*« 


jeo  ("  Law  of  Marriage,'1  3rd  ed.,  p. 
406)  considers  that  stepdaughters 
come  before  stepsons. 

7  Full  brothers  being  preferred  to 
half-brothers,  Parmappa  v.  £A«?« 
dappa  (1906),  30  Bom.  607. 

a  Bachha  Jha  v.  Jugmon,  Jha 
(1885),  12  Calc.  348  (a  Mithila  case). 

9  MoKun  Ptrshad  Narain  Sinyh  v, 
Ki&en  K  whore  Narain  Singh  (1893), 
21  Calc.  344  (a  Mithila  case). 

10  Ganeshi  Lai  v.  Ajudhict  Prasad 
(1906),  28  All.  345. 

11  Venkotastibramanfam    Cheiti   v. 
Tkay&rammah  (1S0S),  %l  Mad.  S03. 

"  Chap.  ii.  8.  XL  part,  II  ;  £®M* 
tammal  v.  Anantttamathi  Ammd 


"  Banerjco's  "  Law  of 
3rd  ed.,  pp.  393-396. 

**  Ante,  p.  55. 

18  .4^  pp.  57,  58. 

11  Dtearku  tfath  £&#  v,  Sarat 
Chandra  Singh  Key  (19H),  39  Calc. 
119;  15  C.  W.  N.  1030. 

»  "Mitftkshara,"  chap,  ii,  s.  xi, 
11.     See  Vtjiarangam  v.  Lab* 
(1871),  8  Bam.  H,  C.  0.  C. 
244. 
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The  «kter  i*5  preferred  to  the  sister's  son l  in  Madras,  and  the  father's 
sister  is  preferred  to  the  mother's  brother.8 


Gifts  by  reia- 


marriage,  i 
gifts  by 
husband. 


Yautaka 
stridhan. 


Other  pro- 

perty. 


Devolution  of  Stridhan  according  to  (lie  "  Vyavaliam 
Mayuklia" 

According  to  the  "  Mayukha,"  the  stridhan  property  of  a 
married  woman  devolves  as  follows  :  — 

I.  SuTka  devolves  in  the  same  way  as  according  to  the 
"  Mitakshara.''  3 

H.  Anwodeyika  stridhana*  (gifts  subsequent  to  marriage) 
and  pritidatta  (gifts  by  the  husband  on  account  of  affection) 
go  to  sons  5  and  unmarried  daughters  in  equal  shares.  Failing 
unmarried  daughters  the  property  goes  to  sons  and  married 
daughters  in  equal  shares.0 

Failing  sons  and  daughters,  daughter's  children,  and  failing 
them,  son's  sons  apparently  become  heirs.7 

Compensation  given  by  the  husband  to  the  wife  on  his  taking  another 
wife  8  would  also  apparently  follow  the  same  rule  —  at  any  rate,  sons  would 
not  be  preferred  to  daughters.9 

III.  Yautaha  stridhana1®  goes  to  the  maiden  daughters 
alone  in  the  first  instance.11 

The  further  succession  of  this  kind  of  property  would  apparently  bo 
as  according  to  the  "  Mitakshara,"  12  but  it  is  said  13  that  in  respect  of 
property  given  by  the  kindred  at  an  asura  marriage,  "  That  which  has 
been  given  to  her  by  her  kindred  goes  on  failure  of  kindred  to  her  son." 

IV.  Property  acquired  in  other  ways  goes  to  the  sons, 


1  Raju  GratMtny  v.  Ammani  Am- 
mat  (1906),  29  Mad.  358. 

2  Yijiarangam       v.       Lakshuman 
(1871),  8  Boin.  H.  C.  0.  C.  244,  at  p. 
261. 

3  Ante,  pp.  447,  448 ;   "  Vyavahara 
Mayukha,"  chap  iv.  s.  x.  para.  32. 

*  Ante,  p.*  437.  See  Sit&ai  v. 
Watantrao  (1901),  3  Bom.  L.  B.  201. 

5  Who  are  born  to  her  by  her 
husband,  Jaganiwth  Baghunath  v. 
Narayan  (1910),  34  Bom.  553;  12 
Bom.  L.  R.  545. 

ft  "  Vyava&ara  Mayukha,"  chap.  iv. 
s.  a^  p^om  13,  15;  Daycddas  Lcddas 
v.  SavfariM  (190%  &*  Bom.  385, 


12  Boin.  L.  R.  386  ;  Sitalai  v.  Wasan- 
trao  (1901),  3  Bom.  L.  K  201; 
Asliabai  v.  Ty&b  Haji  RaUmtutta 
(Haji)  (1882),  9  Bom.  115. 

7  "Vyavahara    Mayukha,"    chap; 
iv.  s.   x.   para.  20.    See  Banerjee's 
"  Law  of  Marriage,"  3rd  ed.,  p,  387. 

8  Ante,  p.  437. 

9  See      "Vyavahara     Mayukha," 
chap.  iv.  s.  x.  para.  24. 

10  Ante,  p.  435. 

11  **  Vyavahara  Mayukha,"  chap, 
iv.  s.  x.  para.  17. 

12  Ante,  pp.  450,  451. 

is  « Vyavahara  Mayukha,"  chap, 
iv.  s.  x.  para.  31. 
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grandsons,  and  great  grandsons,  even  if  thoro  be 
After  them  come  daughters  and  their  issue. 

In  those  parts?  of  the  Bombay  Presidency  whero  the 
"  Mayukha  "  is  paramount,  namely,  in  Gujarat,  in  the  Northern 
Konkan,  and  in  the  island  of  Bombay,  such  inherited  property 
as  a  woman  takes  absolutely  2  parses  in  the  same 


In  those  parts  of'tho  Bombay  Presidency  -where  the  *'  Mitafcshara  " 
its  paramount,  namely,  in  the  Mahratta  country  and  in  the  Southern 
Konkan  and  Northern  Kanara,  the  property  descends  to  the  daughters 
to  the  exclusion  of  her  sons.4 

"  It  seems  quite  reasonable  to  lay  down  that  as  regards  that  class  of 
property  which  is  emphatically  woman's  property,  being  expressly  so 
named  by  the  old  sages,  the  female  offspring  shall  take  precedence  over 
the  male  ;  while  as  regards  that  which  is  not  such,  the  general  preference 
given  to  the  male  offspring  over  female  by  Hindu  law  should  have  effect, 
On  the  other  hand,  there  is  no  obvious  reason  why  in  the  case  of  collateral 
relations  any  similar  distinction  should  be  maintained  between  the  two 


In  the  case  of  stridJian  of  all  kinds6  the  succession  to  a  suooewkm  to 
childless  woman  depends  upon  the  form  of  the  woman's  marriage. 


If  she  has  been  married  in  the  Brahma  form,7  and  there  g  married  in 

iiif-i     jaToawft  form. 

be  no  issue  of  the  marriage,8  the  property  goes  to  her  husband  ; 
and  failing  him,  to  his  sapindas  in  the  order  in  which  they 
inherit  to  him.9 

i  "  Vyavahara    Mayukha,"    chap.  5  Manifal  Rewadat  v.  Rcwa  (Bai) 

iv.  s.  x.  para.  26 ;  Manilal  Rewadal  v.  (1892),  17  Bom.  758,  at  pp.  7(50,  770, 

Rewa   (Bai)   (1892),    17  Bom.    750 ;  '  Ibid.,  at  p.  769.    Sco   Vtfforaa- 

Vijiarangam  v.  LaMuman  (1871),  8  gam  v.  Lakahuman  (1871),  8  Bom. 

Bom.  H.  C.  0.  C,  244,  at  pp.  260,  H.  C.  0.  C.  244,  at  p.  260. 

%$it  7  Ante,  p.  64.    As  to  Cutchi  Me- 

*"  Post,  p.  467.  mons,  see  Moosa  Haji  JOOMM  Noorani 

a  "  Vyavahara    Mayukha,"    chap.  v.   Abdul  Mahim  (Haji)  (1905),   30 

iv.  ft,  x.  para.  26  ;  Vijiarangam  v.  Lak-  Bom.  197 ;  7  Bom.  L,  B.  447. 

dwmaift  (1871),  8  Bom.  H.  C.  (X  C.  s  Joffanwtb    R&ghunath    v.    Ka- 

244,    at    p.    261 ;'    Bhagirthibai    v.  rayan  (1910),  34  Bom.  553 ;   12  Bom. 

Kahnujirav  (1886),  11  Bom.  285,  at  L.  B.  545. 

pp     303,    310;     OmcZfti    Ife^anZai  *  "Vyavahara    Mayukha,      chap, 

Motichand    v.    JoAab    (Bai)    (1899),  Iv.  s.  x.   paras.  28,  30; /ffl^«J^* 

24  Bom.  192;    1  Bom.  L.  B.  574;  (Bat)  v.  Huwwj  -Morar^  (1900),  33  I 

Mcwa    Domingappa    Kus^gal    v.  A.  176,  at  p.  197 ;   30  Bom.  431,  at 

iTayaia   (1907),    31    Bom.    453;     9  pp.  451,  452;    10  C.  W.  N.  MB,  at 

Bom.  L.  B.  834.  PP-  813,  814 ;   8  Bom.  L    B    44b; 

*  JtntiM  v.   Swtfra  (1890),   14  BocAAa  Jha  v.  J«0mon  /Aa  (188j  , 

Bonu    612;     Oulappa    Domingappa  12  Calc.  348,  at  p.  355.    This  will 

Kwugal  v*  Tayawa  (1907),  31  Bom.  include  the  wives  of  gotraja  saptndaa 

453.    Soe  an^e,  pp.  448,  449,  as  to  (a»te»  pp.  412, 413),  see  ^arwada  (.Btoi) 

inheritance  according  to  the  Hit*-  v.  Bhigwanteti  (1888),  12  Bom.  505. 
shara. 
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The  above has  been  deduced  from  the  view  expressed  in  Manilal  Rewadat 
v.  Rewa  (Bai) x  that,  except  so  far  as  the  succession  of  children  is  concerned, 
there  is,  according  to  the  "  Mayukha,"  no  difference  between  the  succession 
to  the  different  kinds  of  stridJian  propertj\  Earlier  cases  had  held  that  in 
the  case  of  inherited  property  the  property  devolved  (independently  of  the 
form  of  marriage)  as  if  the  deceased  woman  were  a  male  a  and  the  only  son 
of  her  father.  This  would  coincide  with  the  succession  in  the  case  of  the 
marriage  being  in  the  Asura*  form.3 

The  husband's  son  is  preferred  to  the  co- widow  and  to  the  husband'^ 
nephew.1  The  husband's  brother  comes  before  the  husband's  brother's 

son.5 

A  co-widow  comes  before  the  husband's  brother  or  brother's  son,6  and 
a  daughter-in-law  before  the  daughter  of  a  deceased  daughter.7 

The  son  of  a  stepdaughter  is  an  heir  of  the  widow.8 

As  the  "  Mitakshara  "  and  the  "  Mayukha  "  include  in  the  expression 
"  sapinda  "  any  relation  within  the  seventh  degree  from  descent  from  a 
common  ancestor,9  kinsmen  up  to  that  degree  will  succeed.10  There  is 
authority  that  a  daughter's  grandson  and  a  husband's  sister  are  heirs.11 

It  is  unsettled  whether  samanodokas 1S  succeed,  but  Sir  G.  D.  Banerjee  13 
inclines  to  the  opinion  that  they  will  so  succeed. 

Where  there  is  a  failure  of  the  husband's  relations,  Messrs.  West  and 
Buhler  u  consider  that  her  own  relations  succeed,  whether  before  or  after 
her  husband's  samanodokas  it  is  not  clear.  Sir  G.  D.  Banerjee  inclines  to 
the  same  opinion. 15 

A  father's  sister  is  preferred  to  a  mother's  brother,16  and  a  father's 
sister's  son  to  a  father's  sister's  son's  son.17 

if  married  in        H  the  woman  was  married  in  the  Asura  (or  apparently 
form.    jn  any  joca^  or  Speciai)  form  of  marriage,  the  property  goes  to 

*  (1892),  17  Bom.  758,  at  pp.  761,     Barkatram,   Bom.    P.    J.    for    1880, 
765.  P-  119. 

2  Narmada  (Bai)   v.   Bhagwantrai  *  "  Mitakshara,"    chap.    ii.    s.    v. 

(1888),  12  Bom.  505;   Dalpat  Naro-  para.    6;     "Vyavahara    Mayukha," 

tarn  v.   Bhagvan  KJiushal  (1885),   9  chap.  iv.  s.  viii.  paras.  18,  19.    Seo 

Bom.  301,  at  p.  304 ;    Vijiarangam  ante,  p.  379. 

v.  LaJcshuman  (1871),  8  Bom.  H.  C.  10  Banerjee's  "Law  of  Marriage," 

0.  C.  244,  at  pp.  200,  261.    Sec  also  3rd  ed.,  p.  393. 

Mayne's    "  Hindu    Law,"    8th    ed.,  «  West  and  Buhler,  2nd  ed ,  pp. 

p.  864.  242,  243. 

8  Below.  12  Ante,  pp.  379,  380. 

*  Gojabai    v.     Skahajirao    Maloji  18  "Law  of  Marriage,"   3rd  ed , 
Kaje   Bhosle   (Shrimant)    (1892),    17  pp.  393, 394. 

Bom.  114.  "  "  Hindu  Law,"  2nd  ed.,  pp.  244 

5  Hunsraj "  v.     MongMtoi     (Bai)     et  seq. 

(1905),  7  Bom.  L.  B.  622.  ""Law   of   Marriage,"   3rd  ed., 

6  Kesserlai  (Bai)  v.  Hunsraj  Mo-     pp.  395,  396. 

rarji  (1906),  33  I.  A.  176 ;   30  Bom.  16  Vijiarangam      v.      LaJcsJwiwn 

431 ;  10  C.  W.  N.  802  ;  8  Bom.  L,  R.  (1871),  8  Bom.  H.  C.  0.  C.  244,  at 

446.  pp.  260,  261. 

7  Narmada,  (Bai)   v.   Bhagwantrai  I7  Dalpat    Narotam    v.     Bhagtan 
(18$8),  12  Bom.  005.  KfatsM  (1885),  9  Bom.  301, 

8  Motiram  Swqcram  v.    Mayaram 
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her  mother,  then  to  her  father  ;  1  and  failing  them,  to  her 
father's  sapindas  in  order  of  their  succession  to  him. 

Devolution  of  Stridlian  according  to  the  "  Smnti  Chandrika" 

According  to  the  '  Smriti  Chandrika/'  which  is  of  con-  " 
siderable  authority  in  Southern  India,2  the  stridlmn  property    an  n  a* 
of  a  married  woman  devolves  as  follows  :— 

I.  The  sulka  goes  to  the  uterine  brothers  in  preference 
the  mother.3 

If  the  woman  has  issue. 

II.  The  Anwadeya  (or  Anwadeyika)  stridhana*  and  tho  Gifts  by  r 
pritidatta  stridhana  5  devolve,  as  in  the  case  of  the  "  Mayukha,"  6 


except  that  widowed  daughters  are  excluded  from  inheriting 
this  kind  of  stridhan?  and  that  widows  of  gotraja  sapindas 
have  none  of  the  rights  which  they  havo  under  the  Bombay 
system.8 

III.  Yautaka* 

This  goes  first  to  the  maiden  daughter  and  subsequently 
as  under  the  "  Mitakshara."  10 

IV.  Other  kinds  of  stridhan. 

The  daughters  who  are  unmarried  and  those  who  are  "  un- 
provided for  "  n  first  succeed,12  the  subsequent  succession  being 
as  under  the  "  Mitakshara.''  13 

Under  the  Madras  system  the  widows  of  gotraja  sapindas  do  not  take, 


i  "  Vyavahara    Mayukha,"    chap,  drika,"  chap.  ix.  s.  iii.  paras.  1-11  ; 

iv.  s.   x.  para.   28;    "  Mitakshara,"  Banerjee's  "Law  of  Marriage,"  3rd 

chap.  ii.  s.  xi.  para.  11  ;    Kesserbai  ed.,  pp.  402,  403. 
(Baa,)  v.  Hunsraj  Morarji  (1906),  33         7  "  Smriti   Chandrika,'9    chap,    ix, 

I.  A.  176,  at  p.  197  ;  30  Bom.  431,  at  s.  iii.  para.  9. 

pp.  451,  452;    10  0.  W.  N.  802,  at         8  Ante,  pp.  412,  413,  454;   Tkay- 

pp.  813,  814  ;  8  Bom.  L.  R.  446.  ammal  v.  Anwmalai  MwdaU  (1895), 

*  It  does  not  supersede  the  "  Mi-  19    Mad,    35  ;     Ba<ndam    Settdh    v. 

takshara,"    Raju   Gramany   v.    Am-  Sandam   Maha  LaJcsJvmy   (1868),   4 

mani  Ammal  (1906),  29  Mad.  358  ;  Mad.  H.  C.  180. 
ante,  p.  17.  9  ^^  at  the  time  rf  ^^riage. 

a  '"  Smriti  Chandrika,"  chap.  iv.  s.  10  Ante,  pp.  448-450. 
Hi.  para.  33  ;  of.  ante,  pp.  447,  448,  «  Ante,  pp.  448,  449. 
452,and^x>s«,  pp.  456,460.  12  "Smriti  Chandrika,"  chap.  ix. 

4  Gifts  subsequent  to  marriage,  see  s.  iii.  para.  17. 
a»fc,p.437.  "^    PP-    448^50;   «  Smriti 

6  Gifts  by  husband  on  account  of  Chandrika,"  chap,  ix.  s,  m.  paras. 

affection,  ante,  p.  438.  20-24,  29-32, 

6  Ante,   p.    452  ;    "  Smriti 
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therefore  neither  the  brother'*  widow  l  nor  the  daughter-in-law  2  takes 
as  heir. 

"  On  the  subject  of  succession  to  stridluwa,  the  Madhaviya  commentary  8 
generally  follows  the  "  Mitakshara/'  differing  from  it  only  in  the  enumera- 
tion of  the  heirs  after  the  husband  and  the  parents."  4 


oj  fUridluw  (wording  to  tlic  Miiliila  School. 

school.      According  to  the  Mithila  school  the  succession  to  a  married 
woman  is  as  follows  : — 

I.  SuJfoi  goes  first  to  the  utprine  brothers,  then  to  the  mother, 
and  then  to  the  father.5 

II.  Nuptial    gifts    (pariritniya),    which    aro    described    as 
"  furniture,  such  as  a  mirror,  combs,  and  so  forth,"  are  shared 
by  the  daughters  ;  and  failing  them,  by  the  sons.6 

This  apparently  applies  to  all  yaulaJsa  stridhan—a,t  any  rate,  in  the  case 
of  the  woman  being  married  in  the  Brahma  form.7 


Other 
etndhan. 


Childless 
woman. 


III.  Other  kinds  of  stridlian  property  are  shared  by  the 
sons  and  unmarried  daughters  equally.8 

Daughters  who  are  "  unprovided  for  "  s  apparently  take  as  if  they 
were  unmarried.10  Tailing  daughters,  sons  apparently  succeed.11  Accord- 
ing to  the  "  Batnakora,"  1?  daughter's  daughters  and  daughter's  sons 
come  before  sons. 

The  succession  to  a  childless  woman  is  as  in  accordance 
with  the  "  Mitakshara."  w 


1  Tliaijammal  v.  Atmamaliii  Mu- 
dali  (1895),  19  Mad  35 ;  Kanalanimal 
v.  AnantliamatU  Animal  (1912),  37 
Mad.  293. 

a  Batidain  Scttali  v.  JBandam  Mttha 
LdMimy  (1868),  4  Mad.  H.  C.  180. 

3  Ante,  p.  17. 

4  Banerjee's  "  Law  of  Marriage," 
3rd  ed.,  p.  398.* 

8  "  Vivada    Chintamani "    (P.    C. 
Tagore's  translation),  p.  270. 
*  Ibid.,  pp.  268,  269. 

7  /Ka.,  p.  268. 

8  IWd,  p.  266. 

9  Aide,  pp.  448,  449. 

™  See  «'  Vivada  Chintamani  "  (P. 
C.  Tln^  .t^BsIation),  pt  207. 


12  Table  of  succession  in  Tagore's 
translation  of  "  Vivada  Chintamani," 
p.  xcvu 

13  Ante,  pp.   450,   453  ;    "  Vivada 
Chintamani  "  (P.  C.  Tagore's  transla- 
tion), p.  269*    See  BacJiha  J7ia  r.  Jug- 
vnon  Jha  (18S5),  12  Calc.  348.    The 
construction  of  Brihaspati's  text  by 
the  Judicial  Committee  in  Kesserbai 
(Bai)  v.  ffunsraj  Morarji  (1906),  33 
I.  A.  176,  at  p.  197 ;  30  Bom.  431,  at 
pp.  451,  452  ;    10  C.  W.  N.  802,  at 
pp.  813,  814 ;  8  Bom.  L.  K.  446,  will 
apply  to  Mithila  cases.    This  view 
does  not  agree  with  the  viows  ex- 
pressed  in   Mohun   Perskad,  Narain 
Singh    v.    Kishen    KisTiore    Narain 

(1893),  21  Calc.  344. 
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According   to   the   "Madana   Parijata,"  l  a   co-\\ifeV  daughter  or 
daughter's  son  is  an  heir. 

According  to  the  Mithila  school,  the  sons  of  half  sisters  succeed, s 

A  son  adopted  by  a  woman  according  to  the  Kritnma,  form  inherits  her  Kritnm* 
.  „  .     n  adoption,* 

atndlwn  property,3 

Devolution  of  fltridlian  according  to  tlie  Bengal  School. 
The  property  (except  the  sulka)  4  of  a  married  woman  Bengal  school, 
having  children  devolves  as  follows  : — 
I.  Yautaka  stridlian* 

1.  Unbetrothed  daughters. 

2.  Betrothed  daughters.6 

8.  Married  daughters  having,  or  likely  to  have,  male  issue.7 
4.  Barren  and  childless  widowed  daughters,8 
5   Sons.0 

6.  Daughter's  sons.10 

The  son  of  a  daughter's  son  n  and  a  daughter's  daughter 13  do  not  succeed 
to  stridhan  property  according  to  the  Bengal  school. 

7.  Son's  son. 

8.  Son's  grandson  in  the  male  li 

9.  Stepson.*4 

10.  Son's  son  of  a  co-wife. 


1  Table    of    Succession    in    P.    C.  9  "  Daya-Bhaga,"  chap.  iv.  s.  ii. 

Tagore's     translation     of     "Vivada  paras.     13,     17-20.      This    includes 

Cmntamani,"  p.  svci.  adopted  sons,  see  ante,  p.  181. 

*  Sreenarain    Rai    v.    Bhya,    Jlw,  10  "Day a-Krama  Sangraha,"  chap. 
(1812),  2  Ben.  Sel.  E.  23,  at  pp.  27,  ii.  s.  iii.  para.  9. 

28  ;  (2nd  ed.,  29,  at  p.  35).  "  "  Baya-Bhaga,"  chap,  iv,  s.  ii. 

«  See  ante,  pp.  201,  202.  para,  34 ;  "  Daya-Krama  Sangraha," 

*  Post,  p.  460.  chap  ii.  s.  vi.  para.  2. 

5  Ante,  p.  435.  ia  Banerjee's  «'  Law  of  Marriage, 

8  *'  Baya-Bhaga,"   chap.   iv.  s.  ii.  3rd   ed.,    p.    429;     Sriwih    GanffQ- 

para.  23  :   '*  Baya-Krama  Sangraha,"  padhya  v.  Sartommgafa  Deti  (1868), 

chap.  ii.  s.  iii.  para.  5.  2  B.  L.  E.  A.  C.  144 ;  10  W.  E.  C.  E. 

»  This  includes  a  widow  having  a  488;   MadhumaZa  Dasti  (Srimati)  v. 

dumb   son  who   is   incompetent   to  Lakshan  Chandra  Por{1913).,  20  C. 

inherit  (ante,  pp.   370,  371),   Cham  W.  N.  627.    As  to  the  "  Mitakshara," 

Chunder  Pal  v.   Nobo  Sundert  Dasi  see  ante,  p.  449. 

(1891),  18  Gale.  327.  18  "  Baya-Bhaga,"  chap.  iv.  s.  ii. 

s  Note  to  "  Baya-Bhaga,"  chap.  iv.  paras.    17-21;    "Baya-Krama  Saa- 

paxa>,  23  (Colebrooke's  translation) ;  graha,"  chap.  ii.  s.  iii.  para.  10. 

"Bi^Krama,  Sangraha,"  chap.  ii.  "  "  Baya-Bhaga,"  chap.  iv.  s.  ill. 

s.  iii.  paim  5,  7.    See  Colebrooke's  para.  32;  "  Baya-Krama  Sangraha, 

^,**  voL  iii  pt>.  597,  G02,  603.  chap.  ii.  s  iii.  para.  11, 
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11.  Son'tf  rion'tf  son  of  a  co-wife.1 

Given  by  II.  Property  given  to  a  woman  by  her  father  at  any  time 

other  than  at  the  time  of  the  marriage  (Pitridatta  ayautaka 


1.  The  unmarried  daughter^ 

2.  Son.* 

8  The  daughter  having  or  likely  to  have  a  son. 

4.  Daughter's  son, 

5.  Son's  son.5 

6.  Son's  son's  son. 

7.  Son  of  co-wife. 

8  Co-wife's  son's  son. 

9.  Co-wife's  son's  son's  son. 

10.  Barren  daughter,  and  sonless  widowed  daughter.6 

According  to  Dr.  Jogendranath  Bhattacharya,7  "  all  the  general  rules 
relating  to  JautaJca  and  AyautaJca  property  apply  also  to  the  Pitridatta, 
excepting  only  so  far  as  they  are  modified  by  the  special  rule  that  the 
unmarried  daughter  alone  inherits  the  Pitridatta  in  the  first  instance.'* 
According  to  Sir  G.  D.  Banerjee,8  "the  order  given  in  the  '  Daya-Krama 
Sangraha  '  is  the  same  as  that  for  the  Yaiitaka  ;  and  it  seems  to  be  in 
accordance  with  the  opinions  of  Jimutavahana  and  of  Raghunandana." 

III.  Other  stridJim  property.9 

1.  The  son  and  maiden  (unbetrothed)  10  daughter.11 

1  "Daya-Krama  Sangraha,"  chap.  "  Daya-Bhaga  "  (end  of  chap,  iv.)  ; 
ii.  s.  iii,  para.  13  ;   "  Vyavastha  Dar-  see  Prosanno  Kumar  Bose  v.  Sarat 
pana,"  2nd  ed.,  p.  714.  Shoshi  Ghosh  (1908),  36  Calc.  86,  at 

2  "  Daya-Bhaga,"  chap.  iv.   s.   ii.  p.  105  ;   12  C.  W.  N.  924,  at  p.  936  ; 
para.    16;    explained    in   Prosanno  Earn  Gopal  BhuttacJiarjee  v.   Narain 
Kumar  Bose  v.  Sarat  Shoshi  Ghosh  Chandra  Bandopadhya  (1905),  33  Calc. 
(1908),  36  Calc.  86;  12  C.  W.  N.  924.  315,  at  p.  325;  10  0,  W.  N.  510,  at 

3  This  has  been  held  not  to  include  p.  516. 

a  betrothed  daughter,  SrinatJi  Gango-  '"Hindu    Law,"    2nd    ed.,    pp. 

padJtya  v.  Sarbamangala  DeU  (1868),  594-596. 

2  B.  L.  B.  A.  C.  144  ;  10  W.  B.  C.  B.  488.  8  "  Law    of   Marriage,"   3rd    ed., 

*  Prosanno  Kumar  Bose  v.  Sarat  p.  426. 

ShosM  Ofosh  (1908),  36  Calc.  86;   12  9  "Daya-Bhaga,"  chap.  iv.  s.  ii. 

C.  W.  N.  924.  paras.    1-12  ;    "  Daya-Krama    San- 

5  This  is  according  to  Colebrooke's  graha,"  chap.  ii.  s.  iv.  paras.  1-10. 

translation.    According  to  Siromani's  10  Snnath   Gangopadhya  v.  Sarba- 

translation,  a  son's  son  comes  before  mangala  Defti  (1868),  2  B.  L.  B.  A.  0. 

a  daughter's  son  ;    Banerjee's  "  Law  144  ;  10  W.  B.  C.  B.  488.    See,  how- 

of  Marriage,"  3rd  ed.,  pp.  426,  427.  ever,  Colebrooke's  "  Digest,"  vol.  iii, 

4  Srikrishna  in  the  "  Daya-Krama  p.  590. 

Sangraha,"  chap.  ii.  s.  v.  p.  3,  places  «  Basanta  Kumar*  Debt  v.  Kamik- 

these  daughters  before  sons,  but  this  shya  Kumari  Debi  (1905),  32  I.  A. 

order  is  aot  in  accordance  with  the  181  ;   33  Calc.  23  ;    10  C.  W.  N.  1  ; 

same  Chew's  Commentary  on  the  7  Bom.  L,  B,  904, 
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2.  The  married  daughter  having,  or  who  may  have,  male 
issue,1 

3.  Son's  son.2 

4.  Daughter's  son,3 

5.  Son's  son's  son. 

6.  The  son  of  a  rival  wife.4 

7.  Her  son's  son. 

8.  Her  son's  son's  son. 

9.  A  barren  daughter  or  soilless  widowed  daughter.5 

According  to  the  "  Daya-Bhaga,"  8  the  barren  and  widowed  daughters 
come  after  the  daughter's  son.  Raghunandana  7  and  Srikrishna  8  place 
the  son's  grandson  after  the  daughter's  son,  and  Srikrishna  also  interposes 
the  son,  grandson,  and  great  grandson  (in  the  male  line)  of  a  rival  wife 
between  the  son's  grandson  and  the  barren  and  widowed  daughter.  Sri- 
krishna's  views  are  said  to  be  usually  accepted  in  this  matter.9 

Where  a  woman  has  left  no  children,  or  stepsons  or  their  Succession  to 
male  issue,  the  next  group  of  heirs  consist  of  her  parents,  her  woman, 
brothers,  and  her  husband. 

I.  Property  given  to  her  by  her  parents  during  maidenhood,  Gifts  during 
and  gifts  from  her  husband's  family 10  and  from  her  own  family 
subsequent  to  marriage  (anwadeya),11  devolve  on— 

1.  Whole 12  brother. 


1  <{  Daya-Bhaga,"   chap.   iv.   s.   ii. 
para.  9. 

2  "Daya-Bhaga,"  chap.  iv.   s.  ii. 
para.  11. 

3  Ibid.,  para  10. 

4  Oosaien  Chund  Kobraj  v.  Kislien- 
munnee    (1836),  6  Ben.  Sol.   R   77 
(new    edition,    90).     Sastri    G.    C. 
Sarkar  ("Hindu  Law,"  3rd   ed.,  p. 
415)   puts   him   after   a   son's   son, 
and  before  a  daughter's  son. 

B  "  Vyavastha  Darpana,"  2nd  ed,, 
p.  733. 

«  Chap.  iv.  s.  ii.  para.  12 ;  G.  -C. 
Sarkar's  "Hindu  Law,"  3rd  ed., 
p.  415. 

7  G.  C.  Sarkar's  translation  of  the 
"  Daya-Tattwa,"  p.  53. 

8  Srikrishna's  Commentary  on  the 
"  Daya-Bhaga,"    chap,    iv,    s.    iii.  ; 
"Daya-Krama  Sangraha,"  chap.  ii. 
&  iy.,  para.  9. 

•  Banerjee's  "Law  of  Marriage," 
3rd  ed.,  pp.  419,  420 ;  S.  C.  Sircar's 


"Vyavastha  Darpana,"  2nd  cd.,  p. 
718;  W.  Macnaghten's  "Hindu 
Law,"  vol.  i.  p.  39. 

10  Hunymohun  SMIm  v.  Skomtun 
Shaha  (1876),  1  Gale.  275 ;    "  Daya- 
Bhaga,"  chap.  iv.  s.  iii.  paras.  10,  29. 

11  Judoo   Nath  Sircar  v.   Bussunt 
Coomar     Roy     CUwdry    (1873),    11 
B.  L.  K.  286 ;   19  W.  R.  C.  E.  264 ; 
S.  C.   (1871),   16  W.  B.   C.  it.   105 
(gift    by    father    before    marriage) ; 
Gopal  CTiandra  Pal  v.  Ram  Chandra 
Pramanik  (1901),  28  Calc.  311  (gift 
by    father    after    marriage);     Ram 
Gopal  BhuMatfuirfa  v.  Narain  Chandra 
Bandopadhya  (1905),*  33  Calc.  315; 
10  C.  W.  N.  510  (Do.);    MaJiendra 
Nath  Matty  v.  Oiru  Chandra  Matty 
(1915),  19  C.  W.  N.  1287  (gift  by 
brother    after    marriage);     "Daya- 
Bhaga,"  chap,  iv.  s.  iii.  paras.  10,  29. 

18  Debiprasanna  Roy  Chowdhry  v. 
Harendra  Nath  Ohose  (1910),  37  Calc. 
863  ;  15  a  W.  N.  383. 
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property, 


Subsequent 


2.  Mother. 
8.  Father. 
4.  Husband. 

SvXka  devolves  in  tho  same  way,  whether  tho  woman  has 
left  children  or  not.1 

II.  Other  stridhan  property  devolves  as  follows  : — 

(a)  If  she  has  boen  married  in  the  Brahma  form  on — 

1.  Husband.3 

2.  Brother. 
8.  Mother. 
4.  Father.3 

(b)  Where  tho  marriage  is  in  the  Asura,  or  apparently  in  a 
local  or  special  form,  the  order  is — 

1.  Mother. 

2.  Father. 

3.  Brother. 

4.  Husband.4 

After  the  above  heirs,  according  to  the  text-books,  stridhan 
property  of  all  kinds,  and  whatever  be  the  form  of  marriage,5 
then  devolves,  according  to  the  interpretation  of  Brihaspati's 
text,  accepted  by  the  "  Daya-Bhaga,"  6  on  the  sister's  son,7 
husband's  sister's  son,  husband's  brother's  son,  brother's  son, 
son-in-law,  and  husband's  younger  brother  in  the  following 
order  8 : — 


_i,"  chap,  iv.  s.  iii. 
paras.  27,  28. 

2  B^^stoo  PersJiad  Burred  v.  JRadlta 
Soondcr  Nath  (1871),  16  W.  R.  C.  R. 
115;  S.  aim  304;  "Daya-Bhaga," 
chap.  iv.  s.  iii.  paras.  2,  4 

3  "  Daya-Kraina  Sangraha,"  chap, 
ii.  s.    iii.   paras.  16,  17  ;  Srikrishna's 
Commentary  on  the  "  Daya-Bhaga  "  ; 
Macnaghten's  "Hindu  Law,"  vol.  i. 
pp.  39,  50;  "Vyavastha  Darpana," 
2nd  ed.,  pp.  71$,  720.     The  "  Daya- 
Tattwa "  places  tho  mother    before 
the  brother  (chap.  x.  para.  26). 

4  "  Daya-ICrama  Sangraha,"  chap. 
ii.  s.  ni.  paras.  19-22;    Snkrishna's 
Commentary  on  the  "Daya-Bhaga," 
chap*  iv. 

6  ", Vyavastha  Darpana,"  2nd  ed., 
pp.  7H>,  720. 
8  Chap.  iy.  a.  ill  ,para.  31.    As  to 


the  interpretation  of  that  text,  see 
Kcsserbai  (Bai]  v.  Hunsraj  Morarji 
(1906),  33  I.  A.  176,  at  p.  197 ;  30 
Bom.  431,  at  pp.  451,  452 ;  10  0. 
W.  N.  802,  at  pp.  813,  814 ;  8  Bom. 
I*.  B.  446. 

7  This    includes    stepsister's    son, 
Dasharathi  Kundu  v.   Bipin  Behari 
Kundu,    (1904),    32    Calc.    261;     9 
0.  W.  N.  119;   8haM  Bhushan  La- 
hit  i  v.  Rajendra  Nath  Joardar  (1912), 
40  Calc.  82  ;  16  0.  W.  ML  1094. 

8  "Daya-Bhaga,"  chap.  iv.  s.  hi. 
paras.  37, 38  ;  "  Daya-Tattwa,"  chap, 
x.     paras.     27-36;     "  Daya-Krama 
Sangraha,"  chap.  ii.  s.  vi.  paras.  1-9 ; 
Banerjee's   "Law  of  Marriage,"  3rd 
ed.,   pp.   437-439;    Bachlw,  Jha  v. 
Jugmon  Jha  (1885),  12  Calc.  348,  at 
p.  353. 
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1.  Husband's  younger  brother.1 

2.  Son  of  husband's  older  or  younger  brother, 

3.  Sister's  son. 

4.  Husband's  sister's  son. 

5.  Brother's  son.1 

6.  Daughter's  husband. 

It  has  been  held  that  the  son  of  a  co-^ife  is  to  be  preferred  to  the 
daughter's  son  of  the  paternal  grandfather.2 

The  "  Daya-Bhaga/'  3  distinctly  repudiates  the  preference 
of  any  other  persons,  and  after  the  above-named  the  Bengal 
school  places  the  following  : — 

7.  Father-in-law, 

8.  Husband's  elder  brother.4 

9.  Her  father-in-law's  great  grandson  in  the  male  line* 

10.  The  paternal  grandfather  of  her  husband  or  his  issue. 

11.  The  paternal  great  grandfather  of  her  husband  or  his 
issue.5 

12.  The  sakulyas  and  mnanodakas  of  her  husband  in  the 
same  order  as  in  the  case  of  the  property  of  males.6 

13.  The  "  Daya-Krama  Bangraha  "  places  next  the  samann- 
pravaras,1  which  would  apparently  mean  the  samwiapravaras 
of  her  husband.8 

Jagannatha  8  places  the  woman's  kindred  on  her  father's  side  as  far 
as  the  tenth  degree,  and  after  them  the  family  of  her  mother  after  her 
husband's  samanodakas,  and  makes  no  mention  of  the  sartuinapravaras. 

If  the  view  of  Brihaspati's  text  A\hieh  has  been  adopted  by  the  Judicial  CoMtruction 


-  —  pati'g 
test. 


*  The  husband's  younger  brother  para.  38 ;  "  Daya-Krama  Sangraho/' 
comes  before  the  widow's  stepbrother ;  chap.  ii.  s,  vi.  para.  10. 
DeMprasannaRoyChoutdbryv.Haren-         *  Colebrooke's   "Digest,"   vol  ih. 
dra  Nath  Ohose  (1910),  37  Calc.  863 ;  p.  623. 

15  C.  W.  N.  383.    In  Tookey  Doss        6  "Daya-Krama  Sangraha,"  chap. 

Seal  v.   Luckymoney  Dassee  (1900),  ii.  a.  vi.  para.  11,  as  translated  in 

4  0.  W.  N.  743,  at  p.  747,  Sale,  J.,  Baaerjee's  "  Law  of  Marriage,"  3rd 

held     "  with     diffidence  "     that     a  ed.,  pp.  440,  441,  and.Sirca^s  "  Vya- 

brother's  son  came  before  the  hus-  vastha  Darpana,"  2ad  ed.,  p.  727. 
band's  younger  brother  of  the  half         7  Ibid.    The  expression  means  per- 

blQO&m  sons    descended     from     the     same 

2  Gosaien  Ghund  Kobraj  v,  Kishen-  patriarch  ia  the  male  line. 
munnee  (Mussummaut)  (1836),  6  Ben.         8  Banerjce's  uLaw  of  Marriage," 

Sel.  R.  77  (new  edition,  90).  3rd  ed.,  p.  441. 

*  Ctiap.  iv.  a.  in.  para.  41,  9  Colebrooko's  "Digest,"   \ol.  m. 

*  "Daya-Bhaga,n  chap.  iv.  &  iii.  p.    623,    See    Banerjee's    "Law    of 
para.  39;   is  DayarTattwa,"  chap-  x.  Marriage,"  3rd  ed.,  pp.  &1, 442* 
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Escheat. 


Illegitimate 
children* 


Dancing-girls 
and  prosti- 
tutes. 


Committee  in  a  Bombay  case  *  its  to  be  applied  to  the  Bengal  bchool,  the 
succession,  after  the  husband,  father,  mother,  and  brother  will  devolve,  if 
the  woman  has  been  married  in  the  Brahma  form,  on  the  heirs  of  her 
husband,  and  if  she  has  been  married  in  the  Asura  (or  apparently  if  in  a 
local  or  special  form)  falls  upon  the  heirs  of  her  father. 

Failing  all  the  above-named  stridhan  heirs,  the  Crown  takes 
by  escheat.2 

The  texts  excepted  the  right  of  the  Crown  in  the  case  of  a  Brahmani 
woman,3  but  this  limitation  is  not  now  effectual. 4 

Illegitimacy  is  not  a  bar  to  the  succession  of  children  to 
their  mother's  property,5  but  in  a  competition  between  legitimate 
and  illegitimate  children  the  rights  of  the  former  prevail.6 

This  has  no  application  to  the  illegitimate  child  of  a  married  woman.7 
As  to  the  rights  of  children  by  different  fathers,  see  Arunagiri  Mudah  v, 
Ranganayaki  Ammal  (1897),  21  Mad.  40. 

There  is  a  conflict  of  authority  as  to  the  inheritance  to  the 
property  of  a  dancing-girl  attached  to  a  pagoda,  of  a  prostitute 
or  of  a  woman  who  had  become  degraded  by  unchastity.  The 
earlier  cases  in  Madras  related  to  dancing-girls  attached  to 
pagodas.  The  rights  of  their  illegitimate  issue  to  inherit, 
daughters  taking  before  sons,  were  upheld  by  the  Courts.8 

This  view  has  been  accepted  in  Bombay.9 

Strange 10  lays  down  the  rule  that  on  failure  of  issue  the  property  of  a 
dancing-girl  will  go  to  the  pagoda  to  which  she  is  attached.  In  the  absence 
of  custom  there  seems  to  be  no  real  ground  for  this  rule.11 


1  Resserbai  (Bai)  v.  Hunsraj  Mo* 
rarji  (1906),  33 1.  A.  176 ;  30  Bom.  431 ; 
10  C.  W.  N.  802  ;  8  Boin.  L.  R.  446. 

2  See    "  Daya-Krama    Sangraha," 
chap.  u.  s.  vi.  para.  13. 

3  "  Daya-Krama  Sangraha,"  chap, 
li.    s.    vi.    para.    12 ;     Colebrooke's 
"  Digest,"  vol.  iii.  p.  623. 

*  Sec  Collector  of  Masulipatam  v, 
Cawly   Vencato  Narrainapah  (1860), 
8  M.  I.  A.  500 ;   2  W.  R.  P.  C.  59 ; 
ante,  p.  416. 

*  Mayna   Bai  v.   Vttaram   (18C4), 
2  Mad.  H.  C.  196,  at  p.  201 ;  Aruna- 
gwi  Mudali  v.  HanganayaM  Ammal 
(1897),  21  Mad.  40  ;  Ohose's  "  Hindu 
Law,"    2nd    ed,    658;     "JSTarada" 
(Jolly's    tansktkm,    p.    96)     says: 
*'  Let  the  danasei*&  SOB,  born  through 


his  mother's  folly,  whose  father  is  un- 
known, present  the  funeral  cake  to 
the  father  of  his  mother,  and  inherit 
his  property." 

6  Meenakshi  v.  Muniandi    Panik- 
Jcan  (1914),  38  Mad.  1144. 

7  Jagannath  Raghunath  v.  Narayan 
(1910),34Bom.  553;  12  Bom.  L.  R.  545. 

8  Kamaksht  v.  NagaratJinam  (1870), 
5     Mad.     H.     0.     161;     Strango's 
"Manual,"   p.    89,   para.    361.    See 
Narasanna  v.  Gangu  (1889),  13  Mad. 
133  ;  Arunagiri  Mudah  v.  Rangana- 
yaU  Ammal  (1897),  21  Mad.  40. 

8  JayaMadTiav  v.  Manjunatb(l$lfy9 
19  Bom.  L.  R.  320. 

13  "  Manual,"  p.  89,  para.  362. 

11  See  Banerjee's  "Law  of  Mar- 
riage," 3rd  ed.,  pp,  407-412. 
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The  difficulty  aririutf  as  to  other  heirs.  On  tins  one  hand  it 
has  been  held  that  "  with  prostitutes,  the  tie  of  kindred  being 
broken,  none  of  their  relations,  who  remain  undegraded  in  caste, 
whether  offspring  or  not,  inherit  from  them.  Their  issue  after 
their  degradation  succeed."  1  On  the  other  hand,  it  has  been 
held  that  "  prostitution  does  not  sever  the  legal  relation,  and 
therefore  the  degradation  of  a  woman  does  not  in  law  entail 
a  cessation  of  the  tie  of  kindred  between  her  and  the  members 
of  her  natural  family,  or  between  her  and  the  members  of  her 
husband's  family,"  2  and  that  the  ordinary  rules  of  inheritance 
apply.3  The  better  authority  is  in  favour  of  the  latter  view* 

In  one  case  the  right  of  the  husband,4  in  another  that  of  the  stepson,5 
in  a  third  the  right  of  a  daughter,6  and  in  a  fourth  that  of  a  brother *w  son 7 
was  maintained. 

There  may  be  a  local  cu&tom  or  usage  by  which  onl\  degraded  relations 
succeed.8 

As  to  adoptions  by  dancing -girls  and  prostitutes,  nee  ante,  pp.  163,  164, 


1  Strange's  M  Manual,"  p.  89,  para.  Cf.  ante,  p.  388.  Sir  Gurtidas 

363  j   In  the  goods  of  Kamineymoney  in  the  "  Law  of  Marriage  and  Stri- 

Bewak  (1894),  21  Calc.   697  ;    Tarn  dhan,"  4th  ed,  pp.  417-425,  combats 

Munee   Dossea   v.    Motee   Buneanee  the  view  of  the  above  Full  Bench  case. 

(1846),    7    Ben.    Sel.    R.    273    (new  »  Sarm  Moyee  Betca  v.  Secretary 

edition,  $25) ;    Nctrasanna  v.  Gattgu  of  State   (1897),    25   Calc,    264;    2 

(1889),    13   Mad.    133,   at    p.    134;  0.  W.  N.  97;    Kamafahi  v.  Xaga- 

Sivasangu  v.  Mtnal  (1889),  12  Mad.  rathnam  (1870),  5  Mad,  H.  C    101 ; 

277  ;   Mayna  Bai  v,  Uttaram  (1804),  Cunningham's  "  Digest,"  p.  112. 

2  Mad.  H.  0.  196,  at  p.  203 ;  Tripura  *  Sarain    3>as   v.    Tirlok    Tiu-ari 

Oharan  Bannerjee  v.  Harimati  Dam  (1906),  29  All.  4. 

(1911),  38  Calc.  495;    15  C.  W.  N.  *  Subbaraya    Pittai   v.    RuMasami 

807,  PMui  (1899),  23  Mad  171. 

2  Subbaraya   Pillai,    v.    Banutuami  6  Tara  v.  KritJtna  (1907),  31  Bum. 
Ptitoi  (1899),  23  Mad.  171,  approved  495. 

of  in  Narain  Das  v.  Tirlok  Tiwari  7  Hiralal  Singha  v.  Tripura  CM- 

(1906),  29  AIL  4;  Meenakshi  v.  Mu-  ran  Roy  (1913),  40  Gala  650 ;   17  C. 

niand.i    Panikkan    (1914),    38    Mad.  W.  N.  679. 

1144 ;     Hiraktl   Sintjha    v.    Tripura  8  See  Sctrna  Moyce  Bewt  v.  ^ecrc- 

.Charan  'Ray  (1913),  40  Calc.   650;  ten/  of  State.  (1897),  25  C&ku  254; 

'  17,  0.  W.  N.  679  (a  Full  Bench  case),  2  C.  W.  N.  97, 
which  now  settles  the  law  in  Bengal. 


CHAPTER  XV. 


Limited 
powers  of 
female  heirs. 


POWEBS   OF  WOMEN   OVER  PROPERTY  INHERITED  BY  THEM. 

EXCEPT  in  certain  cases  in  the  Bombay  Presidency,1  a  woman 
who  succeeds  as  heir,  whether  to  a  male  2  or  to  a  female,3  has  not 
complete  dominion  over  the  property  inherited  by  her,  so  as 
to  be  able  to  alienate  it  otherwise  than  in  ease  of  necessity,4 
or  to  a  certain  extent  for  the  spiritual  welfare  of  the  last  full 
owner,5  or  in  case  of  her  validly  accelerating  the  estate  of  the 
reversioner.6  She  does  not  become  a  fresh  stock  of  descent,  and 
on  her  death  it  passes  to  the  then  heir  of  the  last  full  owner,  i.e. 
to  the  person  who  would  have  been  the  heir  of  the  last  full  owner, 
if  such  full  owner  had  died  simultaneously  with  the  limited 
owner.7 


1  Post,  pp.  467,  468. 

s  Cases,  post,  p.  465,  notes  4,  5,  7. 

5  (Benares  school)  Sheo  Shankar 
Lai  v.  Dett  Sahai  (1903),  30  I.  A. 
202 ;  25  All.  468 ;  7  <X  W.  N.  831, 
reversing  Debi  Sahai  v.  Sheo  Shanker 
Lai  (1900),  22  All.  353 ;  Sheo  Pertab 
Bahadur  Singh  (Lai)  v.  AllaJiabad 
Bank  (1903),  30  I.  A.  209;  25  All. 
476  ;  7  C.  W.  N.  840  ;  5  Bouu  L.  R. 
833;  Chotay  Latt  v.  Chunno  Loll 
(1878),  6  L  A.  15;  4  Gale.  744;  3 
C.  L.  R.  465;  S.  C.  in  Court  below 
(1874),  14  B.  L.  R.  235,  at  p.  237; 
Thaloor  Deyhee  (Mussumat]  v.  Baluk 
Earn  (jRot)  (1866),  11  M.  I.  A.  139; 
10  W.  R.  P.  C.  3;  Bhugwandeen 
Doobey  v.  %Lyw  Baee  (1867),  11 
M.  L  A.  487 ;  9  W.  B.  P.  C.  23  ; 
(Madras)  Venlcatarama  Krishna  Ran, 
v.  Bhujanga  Rau  (1895),  19  Mad. 
107 ;  Virasangappa  Shetti  v.  Rudrappa 
Shetti  (1895),  19  Mad,  110 ;  8enga» 
maZaihammal  v.  Valaynda  Mudali 
(18*67),  3  Mad.  H.  C.  312;  Raju 
QramoMy  v.  Ammani  Ammal  (1906), 
29  Mad.  358.  (Bengal  school)  Ja- 


gendra  Chandra  Banerjee  v.  Ptwtni 
Bhushan  Mookerjee  (1915),  43  Calc. 
64;  Madhumala  Dassi  (Srimati)  v. 
Lalcshan  Chandra  Pal  (1913),  20 
0.  W.  N.  627;  Pranlissen  Laha  v. 
Noyanmoney  Dassee  (Sreemutty)  ( 1 879), 
5  Calc.  222  ;  Huri  Doyal  Singh  Sar* 
mana  v.  Gnsh  Chunder  Mookerjee 
(1890),  17  Calc.  91,1 ;  Bhoobun  Mohun 
Banerjee  v.Muddon  MohitnSing  (1877), 
1  Shome's  L.  R.  C.  R.  3 ;  Pmnkishen 
Svng  v.  Bhagwutee  (Mussummaut) 
(1793),  1  Ben.  Sel.  R.  4;  "Daya- 
Krama  Sangraha,"  chap.  ii.  s.  lii. 
para.  6. 

4  Post,  pp.  478  et  seg, 

5  Khub    Lai    Singh    v.    Ajodhya 
Misser  (1915),  43  Calc,  574,  post,  p. 
480. 

6  Post,  p.  490. 

7  Moniram  Kolita  v.  Kerry  Koli- 
tany  (1880),  7  L  A.  115,  at  p.  154 ; 
5  Calc.    776,   at  pp.   789,   790;    6 
C.  L.  R.  322,  at  pp.  332, 333  ;  Katama 
Natchiar    v.    Rajah    of    Shivagunga 
(1863),*9  M.  I.  A.  543 ,-  2  W.  R.  P.  C. 
31. 
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kn  estate  similar  to  that  acquired  by  a  fei^ale^Eelr  may  also  bo  created 
by  contraTJtT^Sw?1^ »  or  prescription,1  orjby  will.2 

In  the  case  oisfi '  WMi1  pM  JJM4  $*M&stridha,n  hoir  of  the  woman  from 
whom  the  deceased  female  inherited,  will  inherit,  or  in  other  words  that 
what  has  once  descended  as  stridhan  does  not  so  descend  again.3 

A  widow's  estate  is  not  enlarged  in  the  case  of  succession  to  tenancies  by 
sec.  22  of  the  N.  W.  P.  Tenancy  Act,  1901  (Act  IL  N.  W,  P.  C,  of  1901) ; 
Bisheshar  Ahir  v.  DuMamn  Ahir  (1916),  38  All.  197. 

As  to  movable  property,  see  post,  pp.  469,  470. 

Thus  a   widow,4  a   daughter 5   (except   in   Bombay c),   a   mother 7 


1  Meda  Vengamma  v.  M ilta  Chela- 
maya  (1912),  36  Mad.  484. 

9  Kullianbutti  Koer  v.  Tulapal  Singh 
(1882),  11  C.  L.  B.  204 ;  Phillips  and 
Trovelyan's  "  Law  relating  to  Hindu 
Wills,"  2nd  ed.,  pp.  88,  89. 

5  Sheo  Shankar  Lai  v.  Deli  Sahai 
(1903),  30  I.  A.  202 ;  25  All.  468  ; 

7  C  W.  N.  831 ;  5  Bom.  L.  R.  828 ; 
SUeo  Pertab  Bahadur  Singh  (Lai]  v. 
Allahabad  Bank  (1903),  30  I.  A.  209; 
25  All.  270 ;   7  0.  W.  N.  840 ;   Em 
Doyal  Singh  Sarmana  v.  Grish  Chunder 
Mookerjee  (1890),  17  Calc.  911. 

*  Keerut  Sing  v.  Koolahul  Sing 
(1839),  2  M.  J.  A.  331  ,•  5  W.  B.  P.  0. 
131 ;  Collector  of  Masuhpatam  v. 
Gavaly  Vencata  Narrainapah  (1861), 

8  M.  I.  A.  529;   2  W.  B.  P.  C.  01; 
Thakoor  Deyhee  (Mussumafy  v.  Baluk 
Mam  (Eai)  (1866),  11  M.  I.  A,  139; 
10  W.  B.  P.  C.  5 ;  2  Ind.  Jur.  N.  S. 
106 ;    Bhugwandeen  Doobey  v.  Myna 
Baee  (1867),  11  M.  L  A  487 ;  9  W.  B. 
P.  C.  23;   Moniram  Kohta  v.  Kerry 
Kohtany  (1880),  7  I.  A.  115,  at-p.  154  ; 
5  Calc.  776,  at  pp.  789,  790  ,  60.  L.  K. 
322,  at  pp.  332,  333 ;  S.  C.  in  Court 
below,  Kwy  Kohtany  v.   Moneeram 
Kolita  (1873),   13   B.   L.   B.   1,   at 
p.  5  ;   19  W.  B.  C.  B.  367,  at  p.  368  ; 
Panchcowree  Mahtoon  v.   Kaleechurn 
(1868),  9W.  B.  C.  B.  490;   Hari&as 
Duit  v.  Ranganmani  Dasi  (1851),  2 
Taylor  and  Bell,  279 ;    "  Vyavastha 
Darpana,"  2nd  ed.,  p.  124 ;  Gwunath 
Niticanth  v.  Knshwji  Gownd  (1880), 
4  Bom.  462  ;    Jamiyatram  v.  Jamna 
(Bvi)  (1864),  2  Bom.  H.  C.  10 ;  Laic- 
shmibai,  v.  Ganpat  Moroba  (1867),  4 
Bom.  H.  C.  0.  C.  150,  at  p.  163 ;  Bha* 
&kar  Trimbak  Acharya  v.   Mahctdev 
Mmj*  (1869),  6  Bom.  H.  C.  0.  C.  1 ; 
Karuppa    Thevan    v.    Alctyu    Pillai 
(1881),  4  Mad.  152;   "  Daya-Bhaga," 

H.I.. 


chap.  xi.  s.  i.  para.  61 ;  "  Vyavahara 
Mayukha,"  chap.  iv.  s  viii.  para.  4; 
"  Viramitrodaya,"  chap.  iii.  part  L 
s.  3 ;  "  Smriti  Chandrika,"  chap.  xi. 
s.  i.  para.  28 ;  "  Vivada  Chintamani  " 
(P.  C.  Tagoro's  translation),  p.  261 ; 
(widow  of  sapiTida  in  Bombay)  Bhar- 
mangavda  v.  Rudrapgavda  (1879), 
4  Bom.  181  j  Tuljaram  Morarji  v. 
Mathuradaa  (1881),  5  Bom.  662; 
Madliawam  Mugatram  v.  Dave  Tram- 
laJclal  Bhawanisharikar  (1896),  21 
Bom  739.  This  applies  also  to  tho 
widow  of  a  Kambudhri  Brahmin, 
Vasudevan  v.  Secretary  oj  State 
(1887),  11  Mad.  157,  at  p.  165- 

5  Ohotay  Loll  v.  Ohunno  Lall  (1878), 
6  L  A.  15 ;  4  Calc.  744 ;  3  C.  L.  B. 
465;  Mutta  VaduganadJia  Tevar  v. 
Dorasinga  Tevar  (1881),  8  L  A.  99 ; 
3  Mad.  290 ;  Venkayamma  Garu 
(Jtaya  Chelikani)  v.  Venkataramana- 
yamma  (Raja  Chehlcani)  (1902),  29 
I.  A.  156  ;  25  Mad.  678;  7  C.  W.  JST. 
1 ;  4  Bom.  L.  B.  657  ;  DowM  JKoocr 
v.  Burmadco  Sahoy  (1874),  14  B.  L.  B. 
246,  note  ;  22  W.  B.  C  B  54 ;  Deo 
Persad  v.  Lujoo  Roy  (1873),  14 
B.  L.  B,  245,  note ;  20  W.  B.  C.  B. 
102 ;  Gyan  Koowur  (Mus&umaut)  v. 
Dookhurn  Singh  (1829),  4  Ben.  Sel.  B. 
330  (new  edition,  420) ;  Sheo  Sehai 
Singh  v.  Omed  Konwur  (Mussummat) 
(1840),  6  Ben.  Sel,  B.  301  (new  edition, 
378) ;  Gunga  Mya>  v.  Kishen  Kishore 
Chowdhry  (1821),  3  Ben.eSel.  B.  128 
(new  edition,  170) ;  Kattama,  Nachiar 
v.  Dorasingar  Tevar  (1871),  6  Mad 
H.  C.  310. 

«  Post,  pp.  467,  468. 

7  (Bombay  cases)  Vnjbhukandas 
Dwarkadas  v.  Parvati  (Bai)  (1907),  32 
Bom.  2;  9  Bom.  L.  B  1187;  Mad- 
havram,  v.  Dave  Trambakktl  (1896),  21 
Bom.  739,  at  p.  744  j  Tuljaram  Morarji 
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Cannot  alter 
estate. 


and  a  grandmother1  (except  in  Bombay2)  take  only  a  restricted 
estate. 

She  has  no  greater  right  over  the  self -acquired  property  of  the  last  full 
owner  than  over  the  property  inherited  by  him.3 

The  restriction  applies  to  inams,  even  though  they  bo  enfranchised 
in  the  widow's  name,4 

A  restricted  female  owner  cannot  alter  the  nature  of  the  estate  held  by 
her.  Thus  a  widow  cannot,  "  by  any  act  or  declaration  of  her  own,  while 
retaining  possession  of  her  husband's  estate,  give  her  possession  or  estate 
a  character  different  from  that  attaching  to  the  possession  or  estate  of  a 
Hindu  widow,"  5  and  daughters  cannot  by  any  arrangement  alter  the 
rights  of  the  reversionary  heirs.6 

Even  the  whole  body  of  immediate  reversioners  cannot  enlarge  the 
estate  of  a  restricted  female  heir  by  a  release  or  otherwise,7  but  reversioners 
giving  such  release  for  good  consideration  may  be  bound  by  it.8 

The  interest  of  the  widow  is  not  altered  by  a  new  settlement  being  made 


v.  Matluradas  (1881),  5  Bom.  662,  at 
p.  70 ;  Bharmangavda  v.  Rudrapgavda 
(1879),  4  Bom.  181,  at  p.  187; 
SaKharam  Sadashiv  Adhikan  v.  Sita- 
M  (1879),  3  Bom.  353;  Narsappa 
Lingappa  v.  Sakharam  Krishna  (1869), 
6  Bom.  H.  0.  A,  C.  215;  Vinayek 
Atmndrao  v.  Luxumeebaee  (1861),  1 
Bom.  H.  C.  117.  (It  is  submitted 
that  the  reasons  given  hi  Gandhi 
Maganlal  Motichand  v.  Jadab  (Bai) 
(1897),  24  Bom.  192 ;  1  Bom.  L.  R. 
574,  for  holding  that  a  grandmother 
takes  an  absolute  estate  in  Bombay 
might  also  be  applied  to  a  mother.) 
(Madras  cases)  P.  Bachiraju  v.  Venka- 
tappadu  (1865),  2  Mad.  H.  C.  402 ; 
Kutti  Ammal  v.  Radalcrfatna  Aiyan, 
(1875),  8  Mad.  H.  C.  88.  (Benares 
school)  Jullessur  Kooer  v.  Uggur  Roy 
(1882),  9  Calc.  725 ;  12  C  L.  R.  460  ; 
Punchanund  Ojhab  v.  Lalshan  Misser 
(1865),  3  W.  B.  C  R.  140.  (Mithila 
school)  Ibid. ;  "  Vivada  Chinta- 
mani "  (P.  0.  Tagore's  translation), 
p.  263.  (Bengal  school)  Poorendra 
Natli  Sen  v.  Hemangini  Dfisi  (1908), 
36  Calc.  75;  12  C.  W.  N.  1002; 
Bijya  Dibeft  (Mus&ummaut)  v.  Un~ 
poorna  Dibeh  (Mussummaut)  (1806), 
1  Ben.  Sel.  B.  162  (new  edition,  215) ; 
Nufur  Milter  v.  Ram  Koomar  Chut* 
toorjya  (1828),  4  Ben,  Sel.  R.  310 
(new  edition,  393);  Hemlutta  Debea 
v.  Ghfack  Chunder  Gosayn  (1842), 
7,  $E»o.  Sel  R.  108  (new  edition,  127). 
'*.  P^qr, ;  £tM0ft  v,  ftanjtf  Singh 
(1878),  J  A&  66*. 


2  In  Bombay  a  grandmother  takes 
absolutely,  Gandhi  Maganlal  v.  Jadab 
(Bai)  (1899),  24Bom.  192 ;  1  Bom.  L.  R. 
574,  post,  pp.  467,  468.  See,  however, 
Madhavram  Hugatram  v.  Dave  Tram* 
-baUal  (1896),  21  Bom.  739,  at  p.  744. 

8  Namasivaya  Chetti  v.  Sivagami 
(1863),  1  Mad.  H.  0.  374. 

4  Vangala  Dikshatulu  v.    Vangala 
Gavaramma  (1904),  28  Mad.  13.    See 
ante,  p.  439. 

5  Sham  Latt  Mitra  v    Amarendro 
Nath  Bose  (1895),  23  Calc.  460,  at  p. 
473. 

6  Sengamalathammal   v.    Valaynda 
Mudah  (1867),  3  Mad.  H.  0.  312,  at 
p.   317;    Kailash  Chandra  ChucJcer- 
butty  v.  Kashi  Chandra  ChuckerbwLty 
(1897),  24  Calc.  339 ;  Gofand  Krishna 
Narain  v.  Abdul  Qayyum  (1903),  25 
All.  546;    Kanni  Ammal  v   Amma* 
kannu  Ammal  (1899),  23  Mad.  504, 

7  Narasimham  v.  Madhavaraduguf 
13  M.  L.  J.  323  ;  Hemchunder  Sanyal 
v.  Sarnamoyi  Debi  (1894),  22  Calc. 
354 ;  Dhoorjeti  Subbayya  v.  Dhoorjeti 
Venlcayya    (1906),     30    Mad     201; 
Hargawan  Magan  v.    Baijnath  Daa 
(1909),  32  All.  88;  contra  Kalichand 
Dutt  v.  Moore  (1837),  1  Fulton,  76; 
"Vyavastha    Darpana,"    2nd    ed., 
p.  107.    See  Olati  Puttiah  Ghettt  v. 
Varadarajulu  Chetti  (1908),  31  Mad. 
474 ;  post,  pp.  490,  491. 

8  Kali  Ktshore  Pal  v.  Abdul  Karim 
(1897),  2  C.  W  N.  132.    See  Ganpa- 
trao*  Moroji   v.    Vamanrao  Sbamrao 
(1908),  10  Bom.  L,  R.  21Q. 
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\vith  her  by  the  Government  *  unless  It  is  quite  clCiir  from  the  terms  of 
the  settlement  that  it  has  been  so  altered. 

"  The  restrictions  on  a  Hindu  widow's  power  of  alienation  are  in-  Restrictions 
separable  from  her  estate,  and  .  .  „  their  existence  does  not  depend  on  nt>t  dependent 
that  of  heirs  capable  of  taking  it  on  her  death."  a  on  heira* 

The  reason  for  a  woman's  interest  being  limited  is  that  the  property 
should  not  leave  the  gotm  (family)  of  the  person  from  whom  she  has  in- 
herited it. 

In  the  Bombay  Presidency,  whether  in  places  where  the  inherited 
"  Mitakshara  "  or  in  places  where  the  "Mayukha"  is 
mount,  property  inherited  by  a  woman  from  a  male,  or  from 
a  female,  otherwise  than  as  widow,  mother,  daughter-in-law, 
or  widow  of  a  gotraja  sapinda,  is,  except  so  far  as  it  may  be 
subject  to  her  husband's   control  during  his  lifetime,3  her 
absolute  and  several  property.    She  can  deal  with  the  property 
inter  vivos  or  by  will,  and  on  her  death  it  descends  to  the  heirs 
of  her  stridlian  property.4 

This  rule  has  been  applied  to  a  woman  inheriting  as  daughter,5  sister,6 
niece,7  or  grandniece.8 

It  was  held  by  a  Full  Bench  of  the  Bombay  High  Court  in  the  ease  of 
Gandhi  Maganlal  Motichand  v.  Jadab  (Bai)  9  that  a  paternal  grandmother 
in  Gujarat,  inheriting  movable  and  immovable  property  from  her  maiden 


1  See  Kashi  Prasad  v.  Inda  Kun*  vandas  Toolseydas   v.    Dewcooverbate 
war  (1908),  30  All.  490.  (1859) ;  Ibid.,  130  ;   Rukhmani  (Bai) 

2  Collector     of     Maaulipatam     v.  v.  Kesliavlal  (1907),  9  Bom.   L.  R. 
Cavaly   Vencata  Nanainapah  (1861),  1293;     Vithappa   v.    Savitri   (1910), 
8  M.  L  A.  529,  at  p.  553  ;   2  W   R.  34  Bom  510  ;  12  Bom.  L.  R.  487.   See 
P.  C.  61,  at  p.  64.  Acharya's  "  Law  of  Codification,"  pp. 

3  Artie,  pp.  443, 444 ;  Bhau  v.  Raghu-  345  et  se% 

nath  Krishna  Gurav  (1905),  30  Bom,  6  Binddbai   v    Anacharya    (1890), 

229  ;  7  Bom.  L,  R.  936.  15  Bom.  206 ;  Bharmang&vda  v.  JBw- 

4  Ante,  chap.  xiv.  drapgavda   (1879),   4   Bom.    181,   at 

5  Gulappa  Domingappa  Kusugal  v.  p.   187 ;    Bhaskar  Trimbak  Acharya 
Tayauw  (1907),  31  Bom.  453  ;  9  Bom.  v.   Mahadev  Ramji  (1869),   6   Bom. 
L.  R.  834  ;    Eindabai  v.  Anacharya  H.  0.  0.  C.  1  j    Vinat/ek  Anundrao  v. 
(1890),    15   Bom.    20G,   at   p.    208;  Luxumeebaee  (18C1),  I   Bom.   H.  0. 
JanMbai  v.  Sundra  (1890),  14  Bom.  117;  S.  0.  on  appeal  (IS&i),  9  M.  I.  A. 
612  ;      Bhagirthibai    v.    Kahnujirav  520  ;  3  W.  R.  P.  C.  41. 

(1886),   11  Bom.  285;    Haribhat  v,  7  Nadkavram  v.  Dave  Trambaklal 

Damodharlliat  (1878),  3  Bom.   171;  (1896),  21  Bom.  739,  at  p.  744. 

Bulakhidas   v.    Keshavlall   (1881),    6  8  Tnljaram  Morarji  v.  Mathuradas 

Bom.  85;    Babaji  v.  Balajt  Ganesh  (1881),  5  Bom.  662;   Madhatram  v. 

(1881),  5  Bom.  660  ;  Bhau  v.  Raghu-  Dave  Trambaklal   (1896),    21    Bom. 

natk  Krishna  Gurav  (1905),  30  Bom.  739,  at  p.  744. 

229,    at   pp.    236,    237 ;     Navalram  *  (1899),  24  Bom.   192 ;    1   Bom, 

Atmaram  v.  XtandUehor  Shwnarayen  L.  R.  574, 
(1864),  1  Eom,  H,  <?.  W;  Pranjee* 
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granddaughter,  takes  an  absolute  interest  in  such  property,1  and  that  on 
her  death  the  property  goes  to  her  heir,  and  not  to  the  heir  of  the  grand- 
daughter. Mr.  Mayne  considered  2  that  this  decision  has  been  impliedly 
.  overruled  by  the  decisions  of  the  Judicial  Committee  in  Sheo  ShanJcar 
Lai  v.  Debi  Sahai*  and  Sheo  Pertab  Bahadur  Singh  (Lai)  v.  Allahabad 
BanL*  It  is  submitted,  however,  that  this  does  not  necessarily  follow. 
The  Bombay  decision  \vas  founded  on  the  peculiar  law  of  that  Presidency. 
Under  that  law  a  grandmother,  as  in  other  places  governed  by  the  Mitak- 
fehara  system,  succeeds  qud  grandmother,  and  not  qua  widow  of  the  grand- 
father. She  has  not,  therefore,  the  limited  estate  which  the  Bombay 
system  of  law  gives  to  the  widows  of  gotrqja  sapindas,5  but  under  that  law 
she  is  treated  as  xf  she  were  herself  a  golraja  sapinda,  and  therefore,  although 
a  woman,  she  is,  by  analogy  to  the  cases  of  sisters  and  nieces,  under  that 
law  entitled  to  an  absolute  estate.  Similarly  the  Bombay  rule  as  to  the 
absolute  character  of  the  estate  of  a  daughter  has  not  been  affected  by  the 
above  decisions  of  the  Judicial  Committee.6  The  same  reasoning  would, 
it  is  submitted,  apply  to  the  case  of  a  mother. 

Where  more  than  one  of  the  same  class  take,  they  each  take  a  several 
interest  without  rights  of  survivorship.7 

It  has  been  laid  down  that  female  heirs  who  have  not 
become  members  of  the  family  of  the  late  owner  by  marriage 
take  absolutely,8  but  there  is  authority  that  the  question  is 
one  of  sapinda  relationship)  not  of  marriage.9 

In  the  Bombay  Presidency  female  heirs  as  a  general  rale  take 
absolutely.  The  cases  of  dependent  widows,  mothers,  collateral 
sapindas,  and  daughters-in-law  are  an  exception*  Where  a 
woman  inherits  to  a  male  owner  as  a  widow,  or  as  a  mother, 
or  as  the  wife  of  a  gotraja  sapinda,  she  takes  only  a  limited 
estate,10  as  in  the  case  of  the  inheritance  of  women  in  other 
parts  of  India. 

1  On  the  ground  that  a    grand-  30  Born.  229,  at  p.  237,  approved  of 
mother  takes  in  her  own  right,  and  in    Vrvjbhukandas    v.  Parvati   (Bai) 
not  as  widow  of  the  grandfather,  (1907),  32  Bom.  26,  at  p,  29 ;  9  Bom. 

2  "  Hindu  Law,"  8th  ed.,  pp.  854,  L.   R.   1187 ;    Tuljaram  Mora^  v. 
855.  Mathuradas  (1881),  5  Bom.  662,  at 

3  (1903),  30  I.  A.   202;    25   All.  p.  664 ;  Mndabai  v.  Anacharya  (1BQQ)> 
468 ;  7  C.  W.  N.  831 ;  5  Bom.  L.  R.  15  Bom.  206 ;    Madhavram  v.  Dave 
828.  Trambakld,   (1896),   21    Bom.    739; 

4  (1903),   30  I   A.   209;    25   All.  Dhondi  v.  Jtadhabai  (1912),  36  Bom. 
476 ;  7  C.  W.  N.  840 ;  5  Bom.  L  R.  833.  546  ;  14  Bom.  L.  R,  569. 

5  Ante,  p.  467.  »  Gandhi  Magarital  v.  Jadab  (JBai) 

6  See  Bhau  v.  JRaghmath  Krishna  (1899),  24  Bom.  192,  at  p.  213 ;   1 
Gurav  (1905),  30  Bom.  229,  at  pp.  Bom.  L.  R.  574. 

236,  237 ;  7  Bom.  L.  E.  936.  "  See  Dhondi  v.  Kadhabai  (1912), 

7  Vithappa  v.    Samtn   (1910),   34  36  Bom.  546 ;    14  Bom.  L.  R.  569  5 
Bom.    510 ;    12    Bom,   L.   R.   487 ;  Gadadhar    JBhat  v.    Chandrabhagabai 
Eukbmam  (Bai)  v.  JKeshavlnl  (1907),  (1892),    17    Bom.    690 ;     Tuljamm 
9  Bom.  L.  R.  1293.  Morarji  v  Mathui adas(l$8l),  5  Bom. 

8  Bhau  v.  Raghwq&hKrisbw  (1905),     662 ;  ante,  p.  465,  note  4. 
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ei  The  principle  of  dependence.,  which  perhaps  governs  the  extent  of 
power,  may  regulate  the  exceptions  where  widowed  females  inherit  from 
males,  but  in  all  other  capes  the  rule  of  absolute  dominion  mast  be  allowed 
to  prevail."  * 

III  the  case  of  a  deceased  maiden  daughter  property  inherited  Maiden 
by  her  from  her  mother  is  said  to  pass  (at  any  rate  in  Madras)  aus  tei" 
by  a  special  rule  under  which  she  becomes  as  much  an  absolute 
owner  as  her  mother,2  but  there  is  authority  to  the  contrary.3 

The  text  of  the  "  Mitakshara,"  4  upon  which  this  rule  is  said  to  be  based, 
does  not  seem  to  give  her  greater  rights  than  any  other  female  heir  to 
stridhan  property. 

"  A  sonless  widow  of  a  Saraogee-Agarwala  takes  by  the  custom  of  Jains, 
the  sect  a  very  much  larger  dominion  over  the  estate  of  her  husband  than 
is  conceded  by  Hindu  law  to  the  widows  of  orthodox  Hindus ;   that  is, 
she  takes  an  absolute  interest,  at  least  in  the  self -acquired  property  of  her 
husband.  .  .  ."  5 

In  the  case  of  ancestral  property,  she  takes  only  the  interest  which  is 
taken  by  an  orthodox  Hindu  widow.0 

A  widow  or  other  limited  heir  has  no  greater  power  over  Movable 
the  movable  property  inherited  by  her  than  she  has  over  the  prope  y" 
immovable  property  according  to  the  schools  of  Bengal 7  and 
Benares.8    The  Madras  High  Court  has  taken  the  same  view 
as  to  the  law  prevalent  in  Southern  India.9 

The  law  in  Bombay  on  this  subject  is  not  so  settled. 

1  Gandhi    Haganlal   Hoticliand  v.      (1894),  16  All.  379. 

Jaddb  (Bai)  (1899),  24  Bom.  192,  at  7  Durga  Nafh  Pramanik  v.  CUnta* 

p.  214 ;  1  Bom.  L.  B.  574.  moni   Dasi   (1903),  31  Calc.  214 ;    8 

2  See   Narasayya  v.    Venkayya,  2  C.  W.  N.   11 ;    Ka&liinath  Basak  v. 
Mad.  L.  J.  149,  explained  in  Venka-  Harasundari    Dasi    (1826),     "  Vya- 
taramakrishna  Rau  v.  Bhujanga  Rau  vastha    Darpaiia,"     2nd     ed.,    97; 
(1895),  19  Mad.  107,  at  p.  109 ;  GandM  Clarke's  "  Bules  and  Orders,"  p.  91 ; 
Mogarilal  Motochand  v.  Jadab  (Bai)  S.    C.    m    Court    below,    Oawnaut 
(1899),  24  Bom.  192 ;  1  Bom,  L.B.  574.  Bysack     v.     Hwrroosoondry     l>ossee 

3  JanaUsetty  Sooryudu  v.  Miryafa  (1819),  2   Morley's    "Digest,"    19S; 
Hanumayya   (1909),   32   Mad.    521 ;  Thakoor  Deyhee  (Mussumat)  v.  Bcduls 
see  Virasangaypa  Shetti  v.  Rudrappa  Mam  (Rai)  (1866),  11  M.  I.  A,  139, 
Shetti  (1895),  19  Mad.  110.  at  p.  175  ;  10  W.  B.  P.  0.  3,  at  p.  9. 

*  Chap.  li.  s.  xi.  para.  30.  8  Bhugwandeen   Dootey   v.    Myna 
5  Sheo  Singh  Rai  v.  Dakho  (Mits-     Baee  (1867),   11   M.   L   A.   4S7 ;    9 

sumat)  (1874),  6  N.  W.  P.  382,  at  W.  B.  P.  C.  23. 

p.  411,  approved  on  appeal  (1S78),  5  9  Narasimha  v.  Venkatadhri  (1885), 

I.  A.  87,  at  p.  110;    1  AIL  688,  at  8  Mad.  290  ;  Bucbi  Ramayya  v.  Jaga- 

p.    704;    SUmbhu   Nath   v.    Oayan  pafai    (1884),    8    Mad.    304.    There 

Ohvnd  (1894),  16  AIL  379 ;   Harwbh  were  decisions  in  the  Madras  Sudder 

Pw$Md  v.  Mandil  Doss  (1899),  27  Court    to    a    contrary    effect,    seo 

Calc.  379,                                     *  Norton's  L.  C.  pp,  648,  652. 

•  SMmblw  Nath  Y,  Gtoyan  Ohand 
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It  is  clear  that  in  those  districts  of  the  Bombay  Presidency  where  the 
"  Mitakshara"  is  supreme,1  she  has  no  greater  power  than  in  Bengal  or 
Benares,2  It  as  also  clear  that  even  in  territories  governed  by  the  "  May- 
ukha  '*  a  widow  has  no  testamentary  power  of  disposition  over  movables 
which  have  been  inherited  by  her  from  her  husband,3  and  that  on  her  death 
they  do  not  pass  to  her  heirs,  and  are  not  available  in  their  hands  for  the 
payment  of  her  debts.4  She  may  exercise  a  power  given  to  her  by  the  will 
of  her  husband.5  "  Even  in  the  *  Mayukha J  there  is  not  a  text  which 
distinctly  and  definitely  supports  the  widow's  absolute  dominion  and  power 
over  movables  inherited  from  her  husband."  6  There  is,  however,  con- 
siderable judicial  authority  that  in  cases  governed  by  the  "  Mayukha  "  a 
widow  or  other  female  owner  can  dispose  of  the  movable  property  during 
her  lifetime.7 

"  It  is  observed  by  Mr.  Mayne,  in  s.  229,  that  the  power  must  generally 
be  taken  to  be  limited  to  such  necessary  or  suitable  purposes  as  would 
come  within  the  ordinary  power  of  the  head  of  a  household.  We  should 
prefer  to  say  that  the  nature  of  movable  property  being  such  that  in  many 
cases  conversion  is  essential  to  its  enjoyment,  the  widow  is  not  precluded 
from  converting  it,  but  must  preserve  the  capital,  unless  the  expenditure 
of  it  is  necessitated  by  the  insufficiency  of  the  income  to  provide  for  her 
maintenance,  subject,  nevertheless,  to  a  power  to  dispose  of  a  moderate 
portion  for  works  of  piety."  8 

Under  the  Mithila  law  a  childless  Hindu  widow,  although 
she  cannot  alienate  the  immovable  property,  has  an  absolute 
right  over  the  movable  property  inherited  from  her  husband, 
and  can  alienate  it  in  any  manner  she  pleases.9 

1  Ante,?.  19.  (1861),  1  Bom.  H.  0.  117;   Pranjee- 

2  Pandharimtk  ViskvamtJi  v.  Go-  vandas   v.   Dewcooverbaee   (1859),    1 
Dfad  Shivram  (1907),  32  Bom.   59;  Bom.    H.    C.     130;     Lafamibai    v. 
9   Bom.   L.  R.   305.    See  Gadctdhar  Ganpat    Moroba    (1867),     4     Bom. 
Wat  v.  CAandto&fayoM  (1892),  17  H.    0.    0.   C.    150,   at   p.    162.    In 
Bom.  690.  Bhagirthibai   v.    Kahnujwav    (1886), 

*  OMmanldMaganlalShav.DosU  11  Bom.  285,  at  p.  297,  West,  J., 
Ganesh  Mohchand  (1904),  28  Bom.  says  that  the  widow's  absolute  right 
453 ;    6  Bom.  L.  B.  460,  following  to  movable  property  inherited  from 
Gadadhar   Bhat   v.    Ghandrabhagabai  her  husband  has  never  been  seriously 
(1892),    17  Bom.    690.    See   Hariltd  questioned    in    Bombay.    See    also 
Harjiuandas  v.  Pranvalavdas  ParWm-  Balvavdrav  v.    PursJiotam   (1872),   9 
das  (1888),  16  Bom.  229;    Motilal  Bom.  H.  C.  99,  at  p.  Ill;  Tuljaram 
lMlubhaiv.MatildlMalii<putram(l8$5),  Morarji    v.    MatTiuradas    (1881),    5 
21  Bom.  170.  Bom.  662,  at  p.  670  ;  Damodar  Mad- 

*  Jamna    $az)     v.     Ehaisharikar  howji  v.  Purmamndas  (1883),  7  Bom. 
(1891),  16  Bom.  233.  155,  at  p.  163. 

6  Mot^lal  Lalubliai  v.  Ratilal  MaU-  8  Narasimha  v.  Venkatadri  (1885), 

puAram  (1895),  21  Bom.  170.  8  Mad.  290,  at  p.  293,  referred  to  in 

6  Pandharinatb  v.    Govind  (1907),  GadadJiar   Shot   v.    Chanfoabhagabai 
32  Bom.  59,  at  p.  73 ;  9  Bom.  L.  B.  (1892),   17   Bom.    690,  at   pp.    703, 
1305.  704. 

7  Jtechur     BhMgwan     v.     LnJcmee  9  Birajun  Koer  v.  Luckmi  Narain 
(Boee)   (1863),   X    Bom.    H.    C.    56 ;  HaJiata  (1884),  10  Gale.  392 ;  Doorga 
Vinayek  Aimnfoao  v.   Lwxwmeebaee  Dayee   v.    Poomn  Dayee   (1886),   5 
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Even  where  a  woman  has  power  to  dispose  of  property  wai. 
inherited  by  her  by  an  act  inter  vivos,  she  cannot  dispose  of 
it  by  will,1  and  if  it  has  not  been  disposed  of,  it  passes  to  the 
next  heir.2 

As  to  the  interest  taken  by  a  mother  or  grandmother  in  property  Share  on  par- 
allotted  to  her  on  partition,  see  ante,  pp.  335,  336.  tition. 

The  whole  estate  is  vested  in  the  widow  or  other  restricted  Nature  of 
female  owner.3    She  completely  represents  it.4    She  is  entitled  widow  or 
to  the  absolute  possession  of  it,5  and  the  full  enjoyment  of  its 
produce,  which  she  can  spend  without  being  accountable  to 
any  one.6    She  cannot  waste  the  corpus  of  the  property,  nor 
can  she  alienate  it  beyond  her  lifetime,7  except  for  purposes  of 
necessity  or  with  the  assent  of  the  next  reversioners,  i.e.  of 
tho  persons  who  are  at  the  time  of  the  alienation  heirs  of  the  last 
full  owner.8    All  acts  for  tho  benefit  of  the  estate  or  for  necessity 
bind  tho  estate.9 

During  her  lifetime  no  one  eke  has  any  interest  in  the  estate.10 
"  It  is  clear  that  under  the  Hindu  law  the  widow,  though  she  takes  as 
heir,  takes  a  special  and  qualified  estate.    Compared  with  any  estate  that 
passes  under  the  English  law  by  inheritance  it  is  an  anomalous  estate.    It 

W.  R.  0.  It,  141 ;   Sreenarain  Rai  v.  4  Kery  Kolitany  v.  Moneeram  Ko~ 

Miya  Jha  (1812),  2  Ben.  Sol,  R.  23,  Ma  (1873),  13  B.  L.  R.  1,  at  p.  53; 

at   p.    27   (new   edition,   29,   at   p.  19  W.  R.  C.  R.  367,  at  p.  396 ;  Bhalct 

30) ;  "  Vivada  Chintamani  "  (Tagore's  Naliana  v.  Parbhu  Hari  (1877),  2  Bom. 

translation),  pp.  201,  262.  67,  at  pp.  73,  74,  and  cases  therein 

*  For  instance  she  cannot  by  will  cited ;    Karimuddin  (Munshi)  v.  Go- 

croato  a  charge  on  her  husband's  im-  Und  Krishna,  Namn  (Kunwar)  (1909), 

movable  property  for  the  purpose  of  36 1.  A.  138  ;  31  All.  497 ;  13  C.  W.  N. 

paying  debts  incurred  for  necessary  1117;   11  Bom.  L.  R,  911. 

purposes ;     Vwhvamih    v,    Narayan  5  KasUnafh  Basak  v.  Harasundari 

(1903),  5  Bom.  L.  R- 314.  Dasi   (182C),    Clarke's    "Rules   and 

a  TMkoor   Deyhee  (Mussumat)   v.  Orders ; "     Montriou's     "  Cases     of 

Baluh  Mam  (JBoi)  (1886),  11  M.  L  A.  Hindu  Law,"  p.  495;    '«  Vyavastha 

139  •    10  W.  E,  P.  C.  3  ;    Gadadhar  Darpana,"  2nd  ed  ,  p.  97  ;  Btswanatk 

lihrt  v.   Ohnndrabhngalai  (1892),  17  Chandra  v.  Khantomani  Dasi  (1871), 

Bom.   090  ;    Marilal  Harjivandas  v.  0  B.  L.  R.  747. 

Pranvalavdas    ParlUdtts    (1888),    10  c  KamawMatM   Venkata  B<Mny* 

Bom     229.    See    "  Vivada    Chinta-  v.  Joysa  Narusingappa  (1860),  3  Mad, 

mani',"  Pi>-  201,  202,  H.  C.  110  ;    In  the  "goods  of  Harenr 

»  JanM  Ammal  v,  Narayanastvmi  dranarayan  (1853),  4  B.  L.  R.  O.  C, 

Aiycr  (1010),  43  L  A.  207  ;  39  Mad.  41,  note. 

034 ;    20  C,  W.  N.  1323  ;    18  Bom.  7  Post,  p.  477. 

3U  R,  850  ;    AnandiW  v.  Rajaram  8  Post,  pp.  480,  487. 

(Jbintoman  Petfa  (1897),  22  Bom  984  ;  9  tiadasi  Koer  v.  Kamgobind 

KamawtlMni    VenJcata  MWy*  v.  (1911),  15  C.  W.  K  857. 

Jq/ta  NanHifiWW*  (1800),  3  Mad.  10  Post,  p.  499. 
H,  0.  110, 
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is  a  qualified  proprietorship,  and  it  is  only  by  the  principles  of  Hindu  law 
that  the  extent  and  nature  of  the  estate  can  be  determined."  l 

**  A  widow  who  succeeds  to  the  estate  of  her  husband  in  default  of  male 
issue,  whether  she  succeeds  by  inheritance  or  survivorship  .  .  .  does  not 
take  a  mere  life  eslate  in  the  property.  The  whole  estate  is  for  the  time 
vested  in  her  absolutely  for  some  purposes,  though  in  some  respects  for 
only  a  qualified  interest.  Her  estate  is  an  anomalous  one,  and  has  been 
compared  to  that  of  a  tenant  in  tail.  It  would  perhaps  be  more  correct 
to  say  that  she  holds  an  estate  of  inheritance  to  her  and  the  heirs  of  her 
husband."  a 

But  the  estate  of  a  Hindu  widow  is  very  different  from  a  mere  life 
estate.  "  The  case  of  KasJiinatk  Basak  v.  Bat  asundari  Dasi  3 . . .  establishes 
that  the  estate  of  the  widow  is  something  higher  than  a  life  estate,  that  it 
entitles  her  to  the  possession  of  the  property  without  restriction ;  and 
that  she  has  a  qualified  power  of  disposition  in  it,  the  limits  of  which  it  is 
difficult,  if  not  impossible,  to  define  further  than  by  saying  that  the  pro- 
priety of  any  particular  exercise  of  that  power  must  depend  on  the  circum- 
stances in  which  it  is  made,  and  must  be  consistent  with  the  general 
principles  of  Hindu  law  regarding  such  dispositions.  The  cases  of  Oojul- 
monee  Dossee  v.  Sagormonee  Dossee  and  Hurry  Dos*  DaU  v.  Runjunmonee 
Dossee^  which  have  established  in  this  Court  the  right  of  the  reversionary 
heirs,  though  their  interest  is  only  contingent,  to  maintain  a  suit  to 
restrain  waste  by  the  widow  5  (particularly  the  latter  case  in  which  the  late 
Chief  Justice  entered  at  large  into  the  nature  of  the  widow's  estate)  are 
quite  consistent  with  what  I  have  above  stated.  Sir  Lawrence  Peel  there 
says :  6  The  estate,  though  sometimes  so  expressed  to  be,  is  not  an  estate 
for  hfe  ;  when  a  widow  alienates  she  does  so  by  virtue  of  her  interest,  not 
of  a  power,  and  she  passes  the  absolute  interest,  which  she  could  not  do  if 
she  had  but  a  life  estate.' "  6 

Different  Her  position  is  different  from  that  of  a  manager.     "  A  manager  stands 

from  manager.  in  a  different  position.  He  can  act  only  with  the  assent,  express  or  implied, 
of  the  body  of  copcxrcencrs.7  In  the  widow's  case  the  coparceners  are 
reduced  to  herself,  and  the  estate  centres  in  her."  8 

Acknow-  As  a  reversioner  does  not  derive  title  through  the  restricted  heir,  an 

lodgment.  acknowledgment  of  a  right  or  liability  by  her  does  not  under  the  existing 
limitation  law  9  bind  the  reversioner.10 

1  Collector     of     Masulipatam     y.         4  (1851),   2    Taylor  and   Bell,   p. 
Oawly  Vencata  Narrainapak  (1861),     279;  "  Vyavastha  Darpana,"  2nd  ed., 
8  M.  I.  A.  529,  at  p  550 ;   2  W.  E.     p  125 ;  Sev.  657. 

P.  C.  61,  at  p  64.  s  gee  postf  pp   5qlf  502. 

2  Moniram  Kolita  v.  Kerry  Koli-  °  Jadomomy  Dalee  v.  Sarada  Pro- 
tany  (1880),  7  I.  A.  115,  at  p.  154;  sanno  MooJcerjea  (1856),  1  Boul.  120, 
5   Calc.    776,   at  pp.    789,   790 ;    6  at  p.  129. 

C.  L.  R.  322,  at  pp   332,  333.    See         7  See  ante,  p.  274. 
BJiafa  Nahana  v!  Parbhu  Han  (1877),         8  Ghimnaji  Oovind  Godbole  v.  Din- 

2  Bom.  67,  at  pp.  73,  74,  and  cases  kar  Dhondev  Godbole  (1886),  11  Bom. 

there    cited ;     Katarna    NatcUar    v.  320,  at  p.  324. 
Rajah     of     Shwagunga    (1863),     9         9  Act  IX.  of  1908,  B.  19.      „ 
M.  I.  A.  543 ;  2  W.  E.  P.  C.  31.  "  8Mb  Shmtkar  Lai  v.  Soni  Earn 

9  (1826),    Clarke    91 ;    Montriou's  (1909),  32  All.  33  ;  affirmed  on  appeal, 

"Cases   of    Hindu    Law,"    p.    495;  Soni  Mam  v.  Kariliaiya   Lai  (1913), 

"Vyavastha    Darpana,"    2nd    ed.?  35  All.  227;    17  C.  W.  N.  005;   15 

P-  97.  Bom,  L,  E.  489. 


CHAP.   XV.]  INTBBFJB11ENOK.  473 

The  Court  will  not  interfere  with  the  action  of  the  limited 
female  owner,  unless  it  is  shown  that  there  is  clangor  from*1*1 
the  mode  in  which  she  is  dealing  with  the  property,  or  that  her 
acts  have  endangered  the  estate  or  the  reversion.1 

"  A  bill  filed  by  the  presumptive  heir  in  succession  against  the  imme- 
diate owner  who  has  succeeded  by  inheritance,  must  show  a  cape  approach- 
ing to  spoliation,  must  enable  the  Court  to  see  that  there  is  probable 
ground  for  apprehending  that,  unless  an  injunction  be  granted  to  restrain 
some  threatened  or  impending  act,  ultimate  loss  to  the  heirs  who  may 
come  into  possession  by  succession  will  ensue.  It  is  not  enough  to  make 
out  that  some  gift  has  been  made  or  some  disposition  taken  place,  or  that 
such  is  about  to  be  made  or  to  take  place,  which  the  law  would  not  support. 
The  estate  of  the  female  owner,  her  own  personal  estate,  might  be  large, 
and  adequate  to  repay  ten  times  over  the  alleged  spoliation,  and  there 
might  not  be  the  remotest  prospect  of  loss,  and  the  thing  alienated  might 
have  no  specific  peculiar  value."  2 

The  mere  fact  of  the  widow  keeping  in  hand  for  about  three  months 
part  of  the  corpus  for  the  alleged  purpose  of  an  eligible  investment  does 
not  amount  to  waste,  nor  is  it  in  derogation  of  the  rights  of  those  entitled 
to  reversion.3 

If  there  be  an  apprehension  of  waste  of  movable  property  allotted  to 
a  widow  on  partition,  provision  may  be  made  in  the  final  decree  to  safe- 
guard the  interests  of  the  reversioners.4  In  one  case  the  Bombay  High 
Court  5  required  a  sum  of  money  to  which  a  widow  was  entitled  as  such 
to  be  secured  for  the  benefit  of  the  reversion,  but  in  another  case  the 
Calcutta  High  Court  held  that  she  cannot  be  compelled,  without  proof  of 
waste,  to  give  security  for  the  value  received  by  her  of  lands  belonging  to 
her  husband's  estate  taken  by  a  railway  company.6  The  Court  may  now 
direct  the  investment  of  the  proceeds  of  land  belonging  to  a  restricted  heir 
which  has  been  acquired  for  public  purposes.7 

"The  principle  that  a  Hindu  widow  is  entitled  to  the  uncontrolled 
possession  of  property,  movable  and  immovable,  of  her  deceased  husband, 
is  clearly  laid  down  by  Lord  Gifford  in  Cossinath  Bysack  v.  Hurrosoondry 
Dossee.*  ,  .  .  The  general  apprehension  of  danger  that,  if  personal  pro- 
perty be  entrusted  to  a  Hindu  widow,  there  is  every  probability  of  its  being 
parted  with,  and  if  so,  it  may  not  be  recovered,  is  an  element  which  cannot 

1  Hurry  doss    Dutt    v.     Uppoornak         s  Gamtihirmal  v.  Samirmal  (189C), 
Dossee  (1856),  6  M.  I.  A.  433.    See     21  Bom.  747.      - 

post,  pp.  601,  502.  e  Hindoo  Bassinet  Dossee  v.  Bohe 

2  Hondas  Dwtt  v.  Ranganmani  Dasi     Chand  Sett  (1864),   1  W.   B.  0.  B. 
(1851),  2  Taylor  and  Bell,  279;  "Vya-      125. 

vastha  Darpana,"  2nd  ed.,  127  ;  Sev.  7  Land  Acquisition  Act  (I.  of  1894), 

657.    See  Hurrydoss  Dutt  v.  Uppoor-  s.  32  ;  see  Mrinahni  Dasi  v.  A&nasli 

wh,  Dossee  (1856),  6  M.  I.  A.  433.  Chandra  Dutt  (1910),  14  C.   W.  N. 

8  Hurrydoss    Dutt    v.     Uppoornah  1024. 

Dossee  (Sreemutty)  (1856),  6  M.  I.  A.  8  (1826),    Clarke's     "  Rules     and 

433.  Orders,"  App.  91 ;  Montriou's  "  Cases 

*  Dwga  Nath  Pramanik  v.  Chinta-  of  Hindu  Law,"  p.  495  ;  "  Vyavastha 

moni  Dasai  (1903),  31  Gate.  214 ;   8  Darpana,7'  2nd  ed,,  p.  97 
0.  W*  N.  11. 
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be  allowed  to  cxibt  or  considered  consistently  with  the  views  of  the  Privy 
Council  in  the  case  last  cited.  The  danger  must  be  established  not  as  a 
matter  of  probable  speculation,  but  as  one  of  reasonable  certainty  to  the 
satisfaction  of  the  Court."  l 

There  is  authority  that  where  there  is  more  than  one  widow  the  elder 
\iiclo\v  has  the  preferable  claim  to  the  management  of  the  property.8^ 

Two  or  more  widows  may  by  an  agreement  inter  se,  not  prejudicial  to 
the  right-*  of  the  next  heir  in  succession,  provide  for  the  distributive  enjoy- 
ment of  the  benefit  of  the  joint  property  by  an  apportionment  thereof.3 

Where  additions  arc  made  to  an  estate  by  a  restricted 
female  owner  with  the  intention  that  they  should  form  part 
of  the  estate,  such  additions  pass  with  the  estate  and  not  to 
the  heirs*  of  such  owner,  though  they  have  been  made  with 
funds  over  which  she  has  absolute  powers  of  disposal. 

Such  intention  will  be  presumed  in  the  case  of  the  erection  of  buildings 
on  land  belonging  to  the  estate.4 

A  widow  or  other  restricted  female  owner  may  use  for  her 
own  purposes  and  may  alienate  the  income  of  the  estate  which 
has  accumulated  in  her  hands,  or  which  has  accumulated  in 
the  hands  of  some  other  person  from  whom  she  recovers  it.5 

"  The  true  test  to  be  applied  to  cases  of  this  description  is  to  determine 
from  the  surrounding  circumstances  the  intention  of  the  widow.  Did  she 
intend  to  treat  the  disputed  property  as  part  and  parcel  of  the  estate  of 
her  husband,  or  did  she  treat  it  as  a  temporary  saving  liable  to  be  applied 
by  her  subsequently  for  her  own  purposes  ?  "  6 

Should  there  be  no  proof  of  any  distinct  intention  to  appropriate  to 
herself  investments  made  from  income  or  accumulations  of  income,  they 
will  be  considered  accretions  to  the  estate.7 


1  Per  Paul,  J.,  in  Binwamth  Chan- 
dra v.   Khantomani  Dcui   (1871),   6 
B.  L,  R.  747,  at  p.  751. 

2  Jijoyiamba  Bayi  Saiba  (H.  H.  M  ) 
v.  Kamakdu  Bayi  Saiba  (H.  H.  M.) 
(1 80S),  3  Mad.  H.  C.  424. 

3  Hid.  at  p.  453  ;  Mdhudemppa  v. 
Baatagawdtt  (1905),  29  Bom.  346;    7 
Bom.  L.  R.  238. 

4  Venkata  Jfarasimha  Appa   Rao 
Baliadur  (Rajah}  v.    Venkata  Puru- 
shothama    Jagannadha    Gopala    Row 
Bahadur    (Rajah    Surenam)    (1908), 
31  Mad.  321 ;   Fakira  Dobey  v.  Gojpi 
Lai  (1880),  60  L.  R.  66 

*  Soorjeemoney  Dossec  (Sreemutty) 
v.  Dmobundoo  Mullicl;  (1862),  9 
M.  L  A.  123  ;  PwwM  Seal  y.  Bama- 
£to  (1871),  4  B.  L.  &  732  5 


Sowdammee  Dossce,  v.  Admimstrator 
General  of  Bengal  (1892),  20  I.  A. 
12 ;  20  Gale  433  ;  Isri  Dut  Koer  v. 
Handmtti  Kocraiti  (Mussumut)  (1883), 
10  I.  A.  150,  at  p.  158;  10  Calc. 
324,  at  p,  334 ;  13  C.  L.  K.  418,  at 
p  424 ;  SaminatJia  Pillai  v.  Jfantfc- 
lasami  Pillai  (1899),  22  Mad.  356. 
See,  however,  Grose  v.  Amirtamayi 
Dasi  (1869),  4  B.  L.  B.  0.  C.  1,  at 
pp.  40,  42  ;  12  W.  B.  0.  C.  J.  13,  at 
pp.  28,  29. 

6  Bhagabati  Koer  v.  Sahudra  Koer 
(1911),  16  C.  W.  N.  834,  at  pp.  836, 
837. 

7  Sheo   Lochun   Singh   (Babu)    v. 
8Mb  Singh  (Babu)  (1887),  14  I.  A. 
63 ;    14  Calc.  387 ;    Oonda  Koer  v. 
Oodey  Singh  (Kooer)  (1874),  14  B.  I*  R. 
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When  a  widow  purchases  property  with  money  borrowed  on  the  credit 
of  her  husband's  estate,  his  heir  is  entitled  to  it /subject  to  the  burden  of 
paying  the  debt.1  Where  she  uses  accumulations  for  purchasing  property 
which  had  belonged  to  her  husband,  it  may  be  inferred  that  she  intended 
to  treat  it  as  part  of  her  husband's  estate.3 

If  she  invest  the  income  with  the  intention  that  it  should 
be  an  accretion  to  her  husband's  estate,  she  cannot  thereafter 
deal  with  it,  except  under  circumstances  which  would  justify 
her  dealing  with  the  original  estate.3 

Should  she  invest  the  income  in  such  a  way  as  to  indicate 
her  intention  that  it  was  not  to  form  part  of  her  husband's 
estate,  but  to  remain  at  her  disposal,  whether  such  invest- 
ment be  of  a  temporary  or  permanent  nature,  she  can  deal 
with  it,  at  any  rate,  during  her  lifetime.*  Should  she  not 
dispose  of  the  property  during  her  lifetime  it  does  not  pass 
to  her  heir,  but  is  treated  as  a  portion  of  her  husband's  estate,5 

It  is  not  "  possible  to  lay  down  any  sharp  definition  of  the  line  which 
separates  accretions  to  the  husband's  estate  from  income  held  in  suspense 
in  the  hands  of  the  widow,  as  to  which  she  has  not  determined  whether  or 
no  she  will  spend  it."  6 


159.  See,  however,  Akkanna  v.  Ven- 
kayya  (1901),  25  Mad.  351,  at  pp. 
359,  360. 

1  Oodey  Singh  (Kooer)  v.  Phool 
Chund  (1873),  5  N.  W.  P.  197. 

8  Bhagabati  Koer  v.  Sahudra  Koer 
(1911),  16  C.  W.  N.  834. 

8  Isrl  Dut  Koer  v.  Han&biitti 
Koeram  (Mmsumut)  (1883),  10  I.  A. 
150,  at  p.  161;  10  Gale.  324,  at 
p.  337 ;  13  C.  L.  B.  418,  at  p.  427. 

*  See SowdamineeDosseev.  Adminu* 
trator  General  of  Bengal  (1892),  20 
I.  A.  12  ;  20  Calc.  433 ;  Akkanna  v. 
Vcnkayya  (1901),  25  Mad.  351; 
Puddo  Monee  Dossee  (Sreemutty)  v. 
Dwarka  Nath  Biswas  (1876),  25  W.  B. 
335,  at  p.  340  ;  Nihal  Khan  v.  Hur 
Churn  Lall  (1866),  1  Agra,  219. 

6  Wahid  Ali  Khan  v.  Tori  Earn 
(1913),  35  All.  551,  at  p.  555;  Kula 
Chandra  ChaJcravarti  v.  Bama  Sundari 
Dasee  (1914),  41  Calc.  870 ;  Anund 
Chundra  Mundul  v.  Nilmoney  Jourdar 
(1883),  9  Calc.  758  ;  1m  Dili  Koer  v. 
Hambutti  Koerain  (Muasumut)  (1883), 
10  I.  A.  100,  at  p.  158 ;  10  Calc.  324, 
at  p.  334 ;  13  C.  L.  R,  418,  at  p.  429 ; 


S.  C.  in  Court  below,  Hunsbutti 
Kerain  v.  Ishri  Dutt  Koer  (1879),  5 
Calc.  512,  at  p.  521 ;  4  C.  L.  E.  511, 
at  pp.  519,  520;  Sndhar  Ghatto- 
padhya  v.  Kalipada  Ohuckerbtitty 
(1911),  16  C.  W.  N.  106,  where  it  was 
held  that  an  agent  appointed  by  a 
Hindu  widow  is  bound  to  account  to 
the  reversionor  for  profits  realized 
by  him  in  the  widow's  lifetime  and 
not  paid  to  her.  See  Bhagbutti  Daee 
(Mussumat)  v.  Bholanath  Thakoor 
(Chowdbry)  (1875),  2  L  A.  256,  at 
pp.  260,  261 ;  24  W.  B.  C.  B.  168, 
at  pp.  169, 170  ;  S.  C.  in  Court  below, 
Bholanath  Thakoor  (CTtowdhry)  v. 
BhagabuUi  Deyi  (Musst)  (1871),  7 
B.  L.  B.  93,  at  p.  100 ;  15  W.  R.  C,  R. 
63,  at  p.  64,  relying  Qn  Chundrabulte 
Deb2a  v.  Brody  (1868),  9  W.  B.  C.  B. 
584,  and  Nihal  Kfian  v.  Hur  Churn  Lall 
(1866),  1  Agra,  219;  Oodey  Singh 
(Kooer)  v.  Phool  Chund  (1873),  5 
N.  W.  P.  197,  at  p.  201. 

6  Isri  Dut  Koer  v.  Hansbiitti  Koe- 
rain  (Mussumut)  (1883),  10  I.  A. 
150,  at  pp.  160,  161 ;  10  Calc,  324, 
at  p.  337  5  13  C.  L.  B.  418,  at  p.  427, 
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lucorue  not  appropriated  by  the  restricted  owner  at  the 
time  of  her  death  passes  to  the  revowioner  and  not  to  her 
stridhan  heir.1 

Where  under  a  deed  or  will  a  Hindu  widow  is  given  complete  power  to 
appropriate  the  profits,  the  profits  unappropriated  at  the  time  of  her 
death  will  apparently  pass  to  her  heir.2 

Where  the  widow  is  not  owner  of  her  husband's  estate  but  invests 
money  received  therefrom  on  account  of  her  maintenance,  it  is  her  stridhanf 
and  passes  as  such  to  her  heirs.4 

There  is  no  presumption  of  law  that  property  acquired  by  a  Hindu 
•widow  after  her  husband's  death  forms  part  of  his  estate.5 

A  restricted  female  owner  can  grant  leases  or  do  other  acts 
in  the  ordinary  course  of  management.6 

Leases  in  excess  of  such  power,  such  as  permanent  leases,7  or  leases 
for  a  long  term  of  years,8  are  voidable  by  the  reversioners  at  her  death, 
unless  they  are  justified,  by  such  circumstances  as  justify  an  alienation,9 
or  perhaps  in  exceptional  cases  where  they  are  justified  by  rules  of  prudent 
management,10  or  are  for  the  benefit  of  the  estate.11 

The  lease  would  at  least  enure  for  the  life  of  the  restricted  owner.12 
A  suit  to  set  a^ide  such  lease  must  be  brought  \uthm  twelve  years 
from  the  restricted  owner's  death.13 


1  Pivctt  Oarnac  v.  Jivfoai  (1886), 

10  Bom.   478;    Bhagabati  Koer  v. 
Sahudra  Koer  (1911),  1C  0.  W.  N. 
834.    See  Hunsbuth  Kerain  v.  Ishri 
Dutt   Koer  (1879),  5  Gale.   512,  at 
p.  525 ;  4  C.  L.  K.  511,  at  p.  523. 

2  @uru  Prasad  Roy  v.  Nafar  Das 
Roy  (1869),  3  B.  L.  E.  A.  C.  121  ; 

11  W.  R.  C.  R.  497. 

*  Ante,  p.  438. 

*  Subramanian   Chetti   v.    Aruna- 
chdam   Chetti   (1904),   28   Mad.    1; 
ante?  chap.  xiv. 

B  Ran  Bijai  Bahadur  Singh  (Zh- 
imw)  v.  Indar  Pal  Singh  (1899),  26 
I.  A.  220 ;  26  Calc.  871 ;  4  C.  W.  N. 
1 ;  2  Bom.  L.  R.  1 ;  Dakhina  Kali 
Debi  v.  Jagadishwar  BhuttacJiarjee 
(1897),  2  G  W.  N.  197.  See  Bissessur 
Chuckerbutty  v.  Ramjoy  Mojo&mdar 
(1865),  2  W.  tf.  C.  R.  326;  8  Sev. 
708;  Gobind  Chunder  Mojoomdar  v. 
Dulmeer  Khan  (1874),  23  W.  R  C.  R. 
125. 

*  Ante,  p.  471. 

*  Modhu  Sudan  Singh  (Raja)  v. 
Jfcojfee  (1$97),  24  t  A.  164  ;  25  Calc. 
Ij  1  0.  W,  K.  433.    Of.  Pahniappa 

v.    M^amony   Pandara 


(1917),  44  I.  A.  147;  21 0  W.  N.  729. 

8  Sadai  NaiJs  v.  Serai  Naik  (1901), 
28  Calc.  532  ;  5  C.  W.  N.  279  ;  Bijoy 
Gopal  Mukerji  v.  Nil  Ratan  Muke^ 
(1903),  30  Calc.  990;    7  C.  W.  N. 
864;    S.  C.  on  appeal,  Bijoy  Gopal 
Mukerji  v.    Krishna   Mahwhi   Deli 
(Srimati)  (1907),  34  I.   A.   87;    34 
Calc.  329 ;  11  C.  W.  N.  424 ;  9  Bom. 
L.  R.  602.    Cf.  Banee  Madhub  Ohose 
v.    Thalsoor    Doss    Mundul    (1866), 

B.  L.  R.  F.  B.  R.  588 ;  6  W.  R.  Act  X. 
R.  71. 

9  Post,  pp.  477  et  seq. 

10  See    Banker  Nath  Mukerji    v. 
Bejoy    Gopal    Mukerji    (1908),     13 

C.  W.  N.  201. 

11  Dayamani    Debi    v.    Srinilash 
Kundu  (1906),  33  Calc.  842. 

12  Mohunkoowur    (Mussamut)     v. 
Zoramun  Singh  (Baboo)  (1862),  Marsh, 
166 ;  1  Hay,  272  ;  Raie  Churn  Paul 
v.  Suroop  Chunder  Mytee  (1868),  9 
W..R.  C.  R.  598.    See  post,  p.  477. 

13  Bijoy  Gopal  Mukerji  v.  Krishna 
JUabshi   Debi   (Srimati)    (1907),   34 
I,  A.  87 ;  34  Calc.  329 ;  11  C.  W.  N. 
424 ;    9  Bom.  L.  R.  602 ;   post,  pp. 
477  et  seq* 
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As  to  borrowing  money  for  constructing  a  house,  sec  BJiogftmjtt, 
trama  Jogiraju  v.  Aildepalh  Sesliayya  (1012),  35  Mad.  5(30.    Sec  yosf,  p,  483* 

A  Hindu  widow  can  work  a  quarry  and  apply  the  proceed**  Quurry  or 
for  her  own  purpose,  at  any  rate,  provided  that  Bhe  does  not 
exhaust  the  land.1 

A  widow  2  or  other  restricted  female  owner 3  can  alienate  Alienation 
the  property  or  her  interest  in  it,  if  she  be  a  joint  owner,4  owner  for 
for  her  lifetime,  and  the  transferee  acquires  all  her  rights,3 
When  she  purports  to  alienate  the  whole  estate  in  the  property, 
but  on  the  ground  of  want  of  necessity  or  otherwise  her  act 
is  not  binding  on  the  reversioners,  the  alienation  will  enuro 
until  her  death,6  or  if  she  has  inherited  the  property  as  widow, 
until  her  remarriage.7 

This  applies  even  when  the  -\\ido\v  holds  under  an  arrangement  which 
prevents  her  alienating,  without  expressly  prohibiting  her  iroin  alienating 
the  estate  for  her  life.8 

A  compromise  may  or  may  not  amount  to  an  alienation.  Whether  it 
does  so  depends  upon  the  circumstances.9 

As  to  partition  between  co-widows,  see  ante,  pp.  327,  328. 


1  Subba  Reddi  v.  Chengafamma 
(1898),  22  Mad.  126. 

8  Eama&kal  v.  Bamasami  Naickan 
(1899),  22  Mad.  522;  Hanuman 
Prosad  Singh  v.  Bhagauti  Prasad 
(1897),  19  All.  357;  Dvarga  Kunwctr 
v,  Matu  Mai  (1913),  35  AIL  311. 

8  Kanni  Ammal  v.  AmmaJcannu 
Ammal  (1899),  23  Mad.  504. 

*  Janokinath  MvJehopadhya  v.  Mo- 
ihuranath  Mukhopadtya  (1883),  9 
Calc.  580;  12  0.  L.  R.  15;  Hari 
Narayan  Jog  v.  V&m  (1907),  31 
Bom.  560  ;  9  Bom.  L.  R.  1049.  This 
alienation  will  not  prevent  the  right 
of  survivorship  of  a  widow  or  sister, 
ibid. ,  Kanni  Ammal  v.  Ammakannw 
Ammal  (1899),  23  Mad.  504. 

5  Dwga  Kunwar  v.  M atu  Mai 
(1913),  35  AIL  311. 

«  CfafamJMramma  v.  Hussai- 
namma  (1915),  39  Mad.  565;  Vadali 
Mamidigadu  v.  KotipaUi  Ramayya 
(1902),  26  Mad.  334;  Sreer&mulu  v. 
Kristomma  (1902),  26  Mad.  143; 
BJ^avatamma  v.  Pampanna  Gaud 
(1865),  2  Mad.  H.  C.  393  ;  Eawavad- 
Mm  Venkata  Siibbaiya  v.  Joyta 
N<swwng<wp<*  (1866),  3  Mad.  H.  0. 
116;  MwrtaM  CJtaodri  v.  Cktjraj 


Singh  (1889),  17  Gale.  246;   Gobind- 
mani  Da$i  v.  ShamM  Byaak  (1864), 

B.  L.  R.  F.  B.  R.  48;  W.  R.  F.  B.  R. 
165 ;     Tarinee,    Churn   Banerjee    v. 
Nund    Coomar    Banerjee    (1864),    1 
W.  R.  C.  R.  47 ;  Mam  Gutty  Kurmohir 
v.  Boishtul)  Churn  Mojoomdar  (1867), 
7  W.  R.  C.  R.  167 ;  Radka  (Mwssamut) 
v.   Kour  (Muasamut),  W.  R.   1864, 

C.  R.  148 ;  Bamchandra  Mankesbwar 
v.  Bhimrav  Ravji  (1877),  1  Bom,  577 ; 
Melgirappa    v.    SAttoppot   (1869),    t> 
Bom.  H.  0.  A.  C.  270;    Mayaram 
Bhairamv.  Motiram  Govindram(l&&5}r 
2  Bom.  H.  C.  331  (2nd  ed.,  313) ;  Prog 
Das  v.  Han  Kishn  (1877),  1  AH.  503 ; 
JM  Soonder  Doss  v,  Hwrry  Kis&en 
Dow  (1862),  Marsh,  113 ;  1  Inci  Juar. 
0.  S.  32;    1  Hay,  33;    BawSbun 
Naitg  v.  Istur  Chund&f  Bom  (1866), 
6  W.  R.  0.  R.  222.  ^Cf.  cases,  ante, 
p.  199,  note  7. 

»  See  HwiBai  v.   Uka  (1899),  1 
Bom.  L.  R.  20L 

8  Sahodra  (Mwsummat  Bebea)  v. 
Jung  Batodoor  (Roy}  (1881),  8  I.  A. 
210;  8  Gate.  224. 

9  See    Kambinayani    Timwji    v. 
Kambinayani   Subbaraju   (1910),   33 
Had.  473;  'post,  p.  495. 
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Execution  of        The  personal  interest  of  the  restricted  owner  may  be  sold 
in  execution  of  a  decree.1 

Where  the  interest  of  a  widow  was  sold,  her  heirs  \vere  held  to  be 
entitled  to  the  proceeds.2 

When  widow,        For  purposes  of  legal  necessity,3  caused  by  circumstances 

aiunate!         °yer  which  she  had  no  control,4  a  widow  or  other  woman 

with  a  restricted  estate  can  alienate  or  charge  5  the  property 

so  as  to  bind  the  reversion.    Where  the  income  is  sufficient 

to  meet  the  necessity,  the  reversioners  are  not  bound.6 

She  cannot  do  so  by  will.7 

When  she  does  not  purport  to  bind  the  estate,  the  fact  that  there  was 
necessity  does  not  enlarge  the  operation  of  the  transfer.8 

Whether  she  intended  by  the  transaction  to  bind  the  estate  or  merely 
to  deal  with  her  own  interest  depends  upon  the  terms  of  the  document. 9 

As  to  the  principles  upon  which  such  deed  is  to  be  construed  see  Vasonji 
Morarji  v.  Chanda  BiU  (1915),  37  All.  369 ;  19  C.  W.  N.  873 ;  17  Bom. 
L.  !R.  556 ;  following  Hunooman  Pershad  Panday  v.  Munraj  Koonweree 
(1856),  6  M.  L  A.  393,  at  pp.  411,  412. 

Duty  of  pur.        The  principles  laid  down  in  the  leading  case  of  Hunooman  - 
mortgagee  and  Persaud  Panday  v.  Munraj  Koonweree  (Mussumat  Babooee)™ 
proof!n  °f       anc^  *he  cases  following  it,  as  to  what  amounts  to  necessity, 
what  is  the  duty  of  a  person  dealing  with  the  manager  for  an 

1  Act  V.  of  1908,  s.  60 ;    Kanni         5  This  would  include  a  permanent 
Ammal  v  Amma&annu  Ammal  (1899),  or  long  lease  :    see  Felaram  Roy  v. 
23  Mad.  504.  Bagalanand  Banerjee  (1910),  14  0.  W. 

2  Chooney  Money  Dassee  v.  Earn,  N.  895,  ante,  p.  476. 

Kirikw  Dutt  (1900),  28  Calc.   155;  6  Ravaneshwar    Prasad    Singh    v. 

5  C.  W.  N.  242,  Chandi  Prasad  Singh  (1911),  38  Calc. 

3  Collector     of     Masulipatam     v.  721 ;    upheld  on  appeal  (1915),  43 
Cavaly   Vencata  Narrainapah  (1861),  Calc      417      See     Kaleenaram    Roy 
8  M.  I.  A.  529,  at  p.  551 ;   2  W.  R.  Chowdhry   v.    Hani    Coomar    Chand, 
P.  C.  61,  at  p.  64;  Raj  LuUiee  Dalea  W  R.  1864,  C  R.  14. 

v.  Gokool  Chundcr  Chowdhry  (1869),  7  Ante,  p.  471. 

13  M.  I.  A.  209  ;  3  B  L.  R.  P.  C.  57  ;  8  Prosunno     Kumar     Nandi     v. 

12  W.   B.  P.  C.   47;    Kunin  Sing  Umedtir  Raja,   Chmrdhry   (1908),    13 

(Rao]  v-  Mahomed  Fyz  Ah    Khan  C.  W.  N.  353. 

(1871),  14  M.  L  A.  187  ;  10  B.  L  R.  1 ;  9  See  Damodar  v.  Jarikibai  (1903), 

Jagannath    Vithal  v.   Apaji    Vishnu  5  Bom.  L.  R.  350.    The  mere  fact 

(1868),  5  Bom.'"H.  C.  A.  C.  217 ,  at  that  the  woman  purports  to  mortgage 

p.    221 ;     Panchcowrce    Mahtoon   v.  "  her  right  and  interest "  does  not 

Kafae  Churn  (1868),  9  W.  R    C.  R.  show  that  she  intended  only  to  trans- 

480 ;   Buliaunt  Narazn  Singh  v.  Ram  fer  her  life  estate :    Narainbati   v. 

Kithen  Singh,  W,  R.    1864,   C.   R.  Ramdhari  Singh  (1916),  20  0.  W.  N. 

102.  734. 

«  jfttfeoomiiita  Begum  v.  Radhabi-  10  (1856)  6  M.  I.  A  393 ;  18  W.  R. 

w^Jftwr,  Beii.  S,  B.  A.,  1856,  C.  R.,  note  to  p.  81, 
p,  £98,' ! 
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infant  heir,  and  the  burden  of  proof  where  an  alienation  by 
such  manager  is  in  question,1  apply  equally  to  the  cases  of 
persons  dealing  with  Hindu  widows  or  other  restricted  female 
owners.2 

She  cannot  raise  the  money  until  the  necessity  has  actually  circumstances 
arisen.3    There  must  be  a  clear  necessity  for  raising  it,  and 
an  actual  pressure.4 

In  Upendranath  Bose  v.  Bindesri  Prosad  (1915),  20  C.  W.  N.  210,  there 
arc  expressions  which  would  extend  the  power  of  alienation  beyond  the 
case  of  pressing  necessity,  but  in  that  case  the  alienation  was  binding  as 
being  in  settlement  of  a  bond  fide  dispute,  and  as  being  assented  to  by  the 
revorsioner. 

The  "  necessity "  involves  some  notion  of  pressure  from 
without  and  not  merely  a  desire  to  better  or  to  develop  the 
estate.6  It  involves  generally  circumstances  of  pressure  which 
render  the  raising  of  money  necessary  for  the  protection  or 
preservation  of  the  estate. 

Where  there  is  no  legal  necessity,  although  the  payment  bo  for  the 
benefit  of  the  estate,  as  where  a  co-sharer  paid  the  widow's  share  of  the 
Government  revenue,  an  alienation  cannot  be  supported.6 

An  alienation  cannot  be  supported  by  debts  which  have  been  paid  by 
the  widow  during  her  husband's  lifetime.7 

A  family  settlement,  whereby  a  Hindu  widow  gave  up  a  portion  of  the 
property,  was  held  not  to  bind  the  reversioners,  who  were  then  born,  and 
not  parties  thereto.8 

1  Ante,  pp.  288-297.  Pershad    (JMa)TV.    Bissen    Beharee 

*  Kamcswar    Pershad    (Baboo)    v.      Sahoy  Singh  (1873),  19  W   R   0.  R. 
Run  Bahadoor  Singh  (1880),  8  I.  A.      79. 

$ ;    6  Calo,  843 ;    8  0.  L.  R.  361 ;  5  Ganap  v.  Subbi  (1908),  32  Bom. 

AMvnatk  Sab  (Lola)  v.  Aehan  Kuar  577  ;   10  Bora.  L.  R.  927.    See  Him" 

'     (Xfaftfi)  (1892),  19  I.  A.  196 ;   14  All  mat   Bahadur   v.    Bhawani   Kunwar 

420;  Maheshar  Baksh  Singh  v.  Raton  (1908),    30   AH.    352;     affirmefl   on 

Singh  (1896),  23  I.  A.  57 ;   23  Calc.  appeal,  Bhawani  gunwdr  r,  ffimwat 

766 ;  Gavakj  Vencata  Narra^mpah  v.  Bahadur   (1911),   33   All.   342 ;     15 

GoU&tor  of  Mawhpatam   (3867),  11  0  W.  N.  466;   13  Bom.  L.  R.  384. 

M-  I   A.  619 ;    10  W.  R.  P.  C.  47 ;  G  Upendra  Lai  Mukerjee  v.  CKrin- 

#irj   Lai    (Lala)    v.    Inda    Kunwar  dra  Nath  Mukherjee  ±  1898),  25  Calc. 

(JftMfwntf)    (1914),    36    All.    187;  565 ;  2  C.  W.  N.  425. 

18  C,  W.  N.  652  j    16  Bom.  L.  R.  7  Himmat    Bahadur    v.    Bhawam 

352.  Kunwar  (1908),  30  All.  352  ;  affirmed 

8*  Mulfakal  v.  Mada  Chatty,  6  Mad.  on    appeal,    Bhawani    Kunwar    v. 

Jur     261     referred   to    in    Mayne's  Htmrnat  Bahadur  (1911),  33  All.  342  ; 

"  JHmdi*  Law,"  $th  ed.,  p.  882.  15  0.  W.  N.  466 ;  13  Bom.  L.  R.  354. 

*  filwrtm  Ghamd  Lai  v.  Bhawaw  8  Asharam  Sadhani  v.  Chandi  Churn 
MtMwfa  (1*97),  24  I.  A.  183  ;    2^  MuJcerjee  (1908),  13  C,  W.  N  147. 
Oalo.  I89'1;  1  Ov  W-  K-  «97 
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[CHAP.  XV, 


Right  to 


all  property, 


Family 
business. 


The  right  to  alienate  for  purposes  of  necessity  extends  to 
all  property  which  has  come  to  a  woman  as  such  restricted 


Co-widows. 


What  are 
"  necessary ' 
purposes. 
Religious 

ceremonies. 


Where  a  share  has  been  allotted  to  a  -widow  on  partition  with  a  co- 
\\idow,  she  can  alienate  it  for  necessity.1  She  cannot  without  necessity 
alienate  property  even  if  it  has  been  made  over  to  her  for  her  maintenance,2 

The  restrictions  on  a  Hindu  widow's  power  of  alienation  are  not  relaxed 
in  reference  to  an  ancestral  family  business  which  has  devolved  upon  her. 
Jn  all  such  cases  the  authority  of  the  manager  to  pledge  ancestral  estate 
\vithout  the  consent  of  the  parties  interested  depends  on  proof  that  aliena- 
tion is  necessary  to  pay  the  debts  of  the  business  ;  and  the  onus  of  proof 
rests  on  the  party  -who  seeks  to  enforce  his  security.3 

An  alienation  by  one  of  two  co-widows  is  not  ipso  facto 
invalid  with  reference  to  the  interest  of  the  other  co-  widow  or 
of  persons  interested  in  the  reversion.4 

The  following  are  proper  objects  for  the  alienation  of  the 
property  :  — 

(a)  The  payment  of  the  funeral  or  periodical  sradli  cere- 
monies and  annual  ceremonies  of  the  husband,5  or 
other  last  full  owner,  and  of  such  religious  ceremonies 
as  he  was  bound  to  perform,  as  for  instance  his  mother's 
sradli® 

"  Por  religious  or  charitable  purposes,  or  those  which  are 
supposed  to  conduce  to  the  spiritual  welfare  of  her  husband, 
a  widow  has  a  larger  power  of  disposition  than  that  which  she 
possesses  for  purely  worldly  purposes."  7 


Ramahriahmmum  (1910),  34  Mad. 
288,  at  p.  290,  the  Court  said  :  "  We 
think  we  are  warranted  in  holding 
that  if  the  property  sold  or  gifted 
bears  a  small  proportion  (which  it  is 
impossible  to  define  more  exactly)  to 
the  estate  inherited  and  the  occasion 
of  the  disposition  or  expenditure  is 
reasonable  and  proper  according  to 
the  common  notions  of  the  Hindus,  it 
is  justifiable  and  cannot  be  im- 
peached by  the  reversioner." 

6  Junmejoy     Mullick     (Cfiowdhry) 
v.     Russomoyee    Dossee    (Sreemutty) 
(1868),  11  B.  L.  E.  418,  note;    10 
W.  B.  C.  E.  309. 

7  Collector     of     Mosidipotam     v. 
CdLvaly  Vencata  Narrainapdh  (1861), 
8  M.  I.  A.  529,  at  p.  551  ;  2  W.  E. 
P.  C.  61,  at  p.  64. 


1  Takurmani  Singh  v.   Dai  Rani 
Koeri  (1906),  33  Calc.  1079. 

2  Seith    GoT}in    Das    v.    RancJiore 
(1871),  3  N.  W.  P.  324,  see  ante,  p. 
438. 

8  Sham  Sunder  Lai  v.  AcMan 
Kunuxnr  (1898),  25  I.  A.  183;  21 
All  71 ;  2  C.  W.  N.  729.  See  ante, 
pp.  274,  275. 

*  Siibbammal  v.  Auudaiyammal 
(1906),  30  Mad.  3 

5  Mutteeram  Kowar  v.  Gfopaul 
Sahoo  (1873),  11  B  L.  E  416;  20 
W.  E.  C.  E.  187 ;  Lakshminamyana 
v.  Dam  (1887),  11  Mad.  288 ;  Chu- 
mun  Lall  v.  Gitnput  Latt  (Lallal) 
(1871),  16  W.  E  C.  E.  52 ;  Junme- 
joy MuQtick  (Chowdhry)  v.  Russomoyee 
Dome  (1868),  1  B.  L.  E.  418,  note ; 
10  to  K.  CT  E.  309 ;  "  Daya-Bhaga," 
chap,  xl  s,  L.'pam.  61,  In  Tafoyya  v. 
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A  woman  inheriting  as  mother  would  not  apparently  have  any  power 
to  sell  for  the  religious  benefit  of  her  son.  *• 

A  pilgrimage  by  a  widow  for  her  husband's  religions  benefit,  as  by  a  Pilgrimage. 
stadJi  at  Gya,  might  justify  an  alienation  3  but  a  pilgrimage  for  her  own 
religious  benefit,3  although  it  may  indirectly  benefit  her  husband,4  does 
not  justify  an  alienation,  except  perhaps  of  a  small  portion.5 

It  has  been  held  in  Allahabad  that  a  fea-it  given  on  return  from  a  pil- 
grimage even  for  the  religious  benefit  of  the  liiuband  does  not  justify  an 
alienation,0  but  a  different  view  has  been  entertained  in  Calcutta.'  The  ex- 
penses of  the  feast  arc,  it  is  subm  itted,  part  of  the  expenses  of  the  pilgrimage. 

In  some  old  cases  gifts  of  a  small  portion  of  the  corpus  of  the  husband's  Gifts, 
property  to  Brahmins  and  to  idols  \\ere  upheld,8  and  in  a  recent  case  a 
gift  of  a  very  small  portion  of  the  property  by  a  daughter  was  justified.9 
Modern  authority  would  apparently,  in  most  cases,  repudiate  such  gifts  on 
the  ground  that  they  conduce  to  the  spiritual  benefit  of  the  widow  alone,10 
bjit  where  the  gift  is  for  the  spiritual  benefit  ol  the  husband  it  may  be  up- 
held. xl  It  is  clear  that  a  dedication  of  a  substantial  portion  of  the  properly 
for  the  endowment  of  an  idol  is  voidable.12 

The  digging  of  a  tank,  although  a  meritorious  act,  does  not  justify  a 
sale,13  except  where  it  is  necessary  in  connection  with  a  temple  founded  by 
the  deceased  hiibband.14 


1  Harmanaye  Narain  Singh  v.  Ram 
Go$al  Acton  (1913),  17  C.  W.  N.  782. 

2  Mohamed   Ushruf  v.   Brojexsuree 
Dossee  (1873),  II  B.  L.  R.  118;    19 
W.  R.  0.  R.  426 ;   MutUeram  Kowar 
v.  Gopanl  SaJioo  (1873),  11  B.  L   R. 
410;    20  W.   R.    C.   R.    187.      See 
Torino,   Pmsad   Chatter jce   v.    BJiola- 
nath  Mookerjee  (1891),  21  Calc.  190, 
note;   Ganpat  v.  Tulsiram  (1911),  36 
Bom.  88  ;  13  Bom.  L.  R.  860.  Of.  Ram 
Kant  Chuck&rl)utty  v.  Chundcr  Narain 
Dutta  Roy  (1878),  2  C.  L.  R.  474. 

3  Euro  Hohun  AudhiJcarce.  v.  Ait- 
luck  Monee  Dassee  (1864),  1  W.  R. 
C.  R.  252.    See  Harl  Kissen  Bhagat 
v.   Bajrang  Saha,i  Singh  (1909),   13 
C.  W.  N.  544,  at  p.  547 ;  S.  C.  on  appeal, 
Han  Ruben  BJwgat  v.  Kashi  Pershad 
Singh  (1914),  42  L  A.  04 ;  42  Calc.  876  ; 
19  C.  W.  N.  370,-  37  Bom.  L.  R.  426. 

*  Rama,  v.  Manga  (1885),  8  Mad.  552. 
6  See  Ibid.,  at  p.  554. 

6  MakJtan    Lai    v.    Qayan    Singh 
(1910),  33  All.  255. 

7  Dinanath  Ghose  v.  Hrisfakesh  Pal 
(1914),  18  C.  W.  N.  1303. 

8  Jugjee,vun  Nuthoojee  v.  Deo  Sun- 
Tear  Kaseeram  (1812),   1  Borr.  394; 
Kupoor  Bhuwanee  v.  Sevukram  Seo- 
shurikw  (1815),  1  Borr.  405.    Here 
there   was   a  gift  of  a  house.    In 
Chooneelal  v.  Jussoo  Mull  Deveedas 
(1813),  1  Borr.  55,  the  law  officer  of 

H.L. 


the  Sadr  Adawlut  held  that  the 
widow  cannot  make  a  gift  of  landed 
property  to  her  priest.  See  Ram  Kawal 
Singh  v.  Ram  Kuliore  Das  (1895),  22 
Calc.  506 ;  Ram  CJiwnder  Surma  v. 
Gungagow'nd  BunJiotfith  (1826),  4 
Ben.  8el.  B.  117  Inew  edition,  147). 

9  Tutayya      v.      Ramalritfmamma 
(1910),  34  Mad  288. 

10  Kartick  Chunder  Chiickerbutiy  v. 
Gout    Mohun  Roy  (1864),   1   W    R. 
C  R  48. 

11  Khiib    Lai    Singh    v.    AjodJnja 
Misser  (1915),  43  Calc.  574 

12  Ohooramam  Dasi  v  Baidya  Nath 
Naik    (1904),    32    Calc.    473;     Ram 
Kawal  Bi'ngh  v.   Ram  Kishore  Das 
(1895),  22   Calc.   506.    See  BJiasJcar 
Trimbak  Acharya  v.  Mahadev  Ramji 
(1869),  6  Bom.  H.  C.  0.  C.  1 ;  Ear- 
manaye  Narain  Singh  v.  Ram  Gopal 
Achari  (1913),  17  C.  W.  N.  782.    It 
has   been   held  that  she  can  do  so 
with  the  consent  of  the.  reversionors, 
Brajaviath  BaisaJch  v.    Matilal  Bai- 
sakh  (1869),  3  B.  L.  R.  0.  C  92. 

13  Munjeet  Ram  Koolal  v.  Mahomed 
Waris  (1873),  2  W.  R.   C.  R.   49. 
See,  however,  futwah  of  pundits  in 
Kashinath  Basak  v.  Harawndari  Dasi 
(1826),   "Vyavastha  Darpana,"  2nd 
ed.,  101. 

l*  Khub    Lai    Singh    v.    Ajodhya 
Misser  (1915),  43  Calc.  574. 
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DEBTB. 


[OUAP.  XV, 


Payment 
of  debts. 


Government 
Revenue,  etc. 


(6)  The  payment  of  the  debts  of  a  previous  full  owner,1 
for  the  payment  of  which  no  provision  has  been  mado.a 

She  is  not  obliged  to  pay  such  debts  out  of  income.3 

As  in  the  case  of  the  widow  the  obligation  is  one  of  religious  duty,  she 
is  entitled  to  alienate  in  raspect  of  debts  which  are  barred  by  the  law  of 
limitation,4  or  by  any  other  enactment,  which  permits  the  debtor  to  evade 
the  obligation,5  unless  they  have  been  repudiated  by  her  husband.0  In  the 
case  of  debts  contracted  for  immoral  purposes  she  would,  it  is  submitted, 
only  be  entitled  to  alienate  where  the  debt  can  be  enforced  in  a  court  of  law. 

She  must  in  paying  such  debts  act  fairly  to  all  the  creditors  aa  a  body, 
and  not  unduly  prefer  any  of  them.7  She  is  not  obliged  to  wait  until  the 
creditor  has  brought  pressure  by  way  of  a  suit,8  but  there  must  bo 
a  pressure  of  some  kind.9 

(c)  The  payment  of  Government  Eevonuo  or  other  ducfl 
the  non-payment  of  which  would  imperil  tho  estate,10 
such  as  the  satisfaction  of  a  decree,  ovon  if  nuch 
decree  was  obtained  against  a  female  representing  tho 
estate.11 


1  Colebrooke's  "Digest,"  chap,  i. 

p,    270;     "Vyavahara    Mayukha," 

chap.  v.  s.  iv.  paras.  17,  20;    Debi 

Dayal  Sahoo  v.   Shan  Pertab  Singh 

(1903),  31  Calc.  433;    8  0.  W.  N. 

408 ;     Jayanti  SuVbiah   v.   Alamdu 

Mangamma    (1902),    27    Mad.    45; 

Lakshman  Ramchandra  Joshi  v.  Satya- 

bhamabai   (1877),   2    Bom.    494,    at 

p.  499;    cases  note  10,  below.    See 

Maheshar    Baksh    Singh    v.    Baton 

Singh  (1896),  23  I.  A.  57;   23  Calc. 

766 ;   Hemchund  Mujoomdar  v.  Tara 

Munnee  (Mussumaut)  (1811),  1  Ben. 

Sel.    R.    359    (new    edition,    481); 

LuTcme&ram    v.     Khooslmlee    (1818), 

1    Borr.    412,    and    cases    cited    in 

Norton's  L.  C  pp.  641,  642 ;  Soorjoo 

Pershad  v.  Krishan  Pertab  Bahadoor 

tiahie  (Rajah)  (1869),   1   N.   W.   P. 

4C;     Felaram    Roy    v.    Bagalanand 

Banerjee  (1910),  14  0.   W.  N.  895; 

in  Bhau  Babaji  v.  Gopala  Ma7iipati 

(1886),  11  Bom.  325,  an  alienation  for 

the  purpose  of  paying  the  debts  of  a 

father-in-law  was  upheld. 

*  In  Tiluck  Roy  v.  Phoolman  Roy 
(1867),  7  W.  R.  0.  R.  450,  the  debt 
was  provided  for  under  the  terms  of 
'a  farm  lease.  As  to  debts  paid  by  a 
widow  during  her  husband's  lifetime, 
see  ante,  p.  479. 

8  Ramasam  Chtiti  v, 


Dokhtm 
(XVII. 
(joyab* 


),  18  Mad.  113. 

4  Chimwiji  Uouind  (Jodfjfjfo  v. 
Dinkar  Dhondev  Qodbole  (I88(J),  H 
Bom.  320  ;  Kondappa  v.  Sublet  (  1  880), 
13  Mad.  189  ;  Ufa  Chwider  r/Awdtw- 
butty  v.  Ashutosh  Das  Mvzwndur 
(1893),  21  Calc.  190.  In  thin  mHjwt 
her  position  is  different  from  that  of  a 
manager.  See  ante,  p.  277* 

8  As,  for  instance,  tho 
Agriculturists'  Relief  Act 
of  1879),  JSAaw  Babaji  v, 
Mahipati  (1886),  11  Bom.  32 

«  Bhagwat  v,  NfyraM  (1914),  39 
Bom.  113  ;  16  Bom.  L.  R,  738. 

7  Rangilbhai  Kalytwdrw  v,  Vilayak 
Vifthnu  (1887),  11  Bom.  (MM). 

8  Kaihur    Singh    v,    ROOM 
(1871),3N.W,1'.4. 

0  Ante,  p.  479. 

10  Srmohan    Jlia    v, 

JKwer  (1909),  3(i  Calc.  7f>,1;  W. 
Macnaghton's  "  Hindu  Law,"  vol.  il 
p.  293  ;  Gooroopersaud  Jem  v*  Mud- 
dunmohun  Boor,  3^rn.  8.  JX  A,»  18f>«f 
p.  980  ;  Sreenalh  Roy  v.  RuttunmaUtt 
Ctowdhrain,  Ben,  S.  D,  A.,  J8f>9,  IK 
421.  l 

11  Karimuddin  (MwwU)  v*  <Wnd 
Krishna.    Narain   (Kunwar)    (100())t 
36    I.    A.    138;     31    Ail.   497;     13 
C.  W,  N.  1117;  11  Bom,  L.  It.  Wlf 
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The  payment  of  the  debts  of  a  family  business,  which  forms  part  of  the 
estate,  justifies  an  alienation.1 

(d)  Eeasonable  2  costs  of  necessary  litigation  "  in  recovering  costs. 

or  preserving  the  estate,  or  in  defending  her  rights,"  3 
or  other  necessary  legal  expenses,  such  as  the  cost 
of  obtaining  a  succession  certificate,4  but  not  the  costs 
of  imprudent  litigation  which  is  not  for  the  benefit  of 
the  estate.6 

(e)  The  protection  and  preservation  of  the  estate,6  such  as  Repairs,  etc. 

the  cost  of  repairs  and  other  expenses  necessary  to  the 
well-being  of  the  estate.7 

The  construction  of  a  house  which  is  not  necessary  for  the  management 
of  the  estate  would  not  justify  an  alienation  8  except  perhaps  where  it  is 
impossible  to  provide  accommodation  otherwise  for  the  widow's  .residence. 

It  has  been  held  that  she  cannot  sell  for  the  purpose  of  paying  a  personal 
debt,  such  as  arrears  of  road  cess,9  payable  under  the  Public  Demands 
Recovery  Act,10  but  as  this  is  a  debt  which  may  be  incurred  in  the  proper 
management  of  the  estate,  it  is  submitted  that  it  cannot  be  laid  down 
generally  that  a  widow  cannot  alienate  for  this  purpose. 

(/ )  To  provide  for  her  maintenance,  and  the  expenses 
such  religious  ceremonies  as  a  woman  in  her  position  is 
required  to  perform,11 

*  Jagarnath    Prasad  v.   JaiJcishun         8  Bhogaraju    Venkatrama  Jogiraju 
Prasad  (1916),  1  Pat.  L.  J.  16.  v.  Addepalh  Seshaya  (1911),  35  Mad. 

2  Bhimaraddi  v.   Bhaskar   (1904),  560. 
6  Bom.  L.  R.  628.  fl  Srimohan     Jha     v.     BrijbeJiary 

«  Karimuddin  (Munslw)  v.  Golind  Misser  (1909),  36  Calc.  753. 
Krishna  Narain  (Kunwar)  (1909),  36         10  Act  VII.  (Ben.  C.)  of  1880. 
I.    A.    138 ;   31  All.  497 ;   13  C.  W.         n  SadasUv     Bhaslcar     Joshi     v. 

N.  1117;   11  Bom.  L.  R.  911;  Dett  Dha&ubai     (1889),     5     Bom.     450; 

Dayal  Sahoo  v.  Shan  Pertap  Singh  Soorjoo   Pershad  v.    Krishan  Pertab 

(1903),  31   Calc.  433;    8  C.  W.  N.  Bahadoor     Sahw     (Rajah)      (1869), 

408 ;   Amjad  All  v.  Moniram  Kalita  1   N.  W,   P.   46 ;    Sreemth  Roy  v. 

(1885),   12  Calc.   52.     See  Pannatol  Muttunmalla  Chowdhrain,  Ben.  S.  IX 

Seal  v.  Bamasundari  !><m  (Srimati)  A.,    1859,   p.    421 ;     "  Daya-Krama 

(1871),  6  B.  L.  R.  732 ;   Phool  Koer  Sangraha,"  chap.   L   s.  ii.  para.   6  ; 

(Mwsamut)  v,  Dabee  Perehad  (1869),  Strange's  "  Hindu  Law/'  vol.  i.  p. 

12  W.  R.  C.  R*  187.  246 ;    vol.  ii    p.  251 ;    Raj  Ohunder 

*  Srimohan     Jha     v.     Brifoehary  Paramanik   (Doe  dem)   v.    Bulloram 
Misser  (1909),  36  Calc.  753.  Biswas  (1837),  1  Fulton,  133.    Where 

5  Indar    Kuar    v.    Lalta    Prasad  the    next    heir    agrees    to    support 
Singh  (1882),  4  All.  532.  her   she    cannot   sell,    Macnaghtcn'a 

6  Soorjoo     Pershad     v.      Krishan  "  Hindu  Law,"  vol.  ii.  p.  211.     She 
Pertab     Bahadoor     Sahie      (Rajah)  can  provide  for  her  maintenance  out 
(1869),  1  N.  W.  P.  46.  of  the  estate   even   though  she   be 

7  See  Hwty  Mohun  Rai  v.  Gonesh  living  with  a  paramour,  Amjad  Alt 
Chunder  Doss  (1884),  10  Calc.  823.  v.  Moniram  Kahta  (1885),  12  Calc.  52. 
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(g)  To  provide  for  the  maintenance  of  dependent  members 
of  her  family,  whom  her  husband  or  the  other  last  full 
owner  (as  the  case  may  be)  was  legally  or  morally 
bound  to  support,  and  for  their  marriages  or  other 
necessary  religious  ceremonies,1  on  a  reasonable  scale, 
having  regard  to  the  amount  of  the  property  and  the 
position  of  the  family,2 

The  maintenance  of  the  grandsons  of  the  husband,3  and  the  performance 
of  the  sradh  of  a  mother  4  have  been  held  to  justify  a  sale. 

(h)  To  provide  for  the  marriage  expenses  of  a  daughter,5 
or  other  female  member  of  the  family,6 

In  one  case  where  a  Hindu  widow  borrowed  a  sum  of  money  for  the 
purpose  of  defraying  the  marriage  expenses  of  a  son's  daughter,  the  Court 
held  that  such  sum  was  recoverable  from  the  reversioners  after  the  widow's 
death,  although  it  was  not  charged  on  the  estate.7 

When  upon  the  death  of  a  Hindu  governed  by  the  Mitakshara  law,  his 
property  is  taken  by  the  widow,  a  gift  by  the  widow  to  her  daughter,  on 
the  occasion  of  her  marriage,  out  of  the  estate  of  her  husband  is  within  her 
power,  provided  that  the  portion  so  given  is  reasonable  in  amount,8  i.e. 
that  it  does  not  exceed  one-fourth  of  the  property.9  There  would  be  the 
same  right  according  to  the  Bengal  school,10 


It  has  been  held  that  she  can  borrow 
money  for  the  purpose  of  cultivating 
the  estate,  so  that  she  may  be  main- 
tained, Oodey  Singh  (Koer)  v.  Phool 
Chund  (1873),  5  N.  W.  P.  197. 

1  Debi  Dayal  Sahoo  v.  Bhan  Pertap 
Singh  (1903),  31    Gale    433;     8  C. 
W.  N.  408;  Ganpat  v.  Tulsiram  (1911), 
13   Bom.   L.   R.    860   (betrothal   of 
daughter) ;    Preaj  Narain  v.  Ajod- 
hyapurshad  (1848),   7  Ben.   Sel.  R. 
513  (new  edition,  602)  (marriage  of 
daughter) ;    Rustam  Singh  v.    Moti 
Singh  (1896),  18  All.  474  (Do.).    In 
this  last  case  the  mother   alienated 
property  which  had  descended  to  her 
from  her  father. 

2  See  Doofhyar  Hoy  v.  Dulsinghar 
Singh  (1869),  12  W.  R.  C.  R.  367. 

3  Chumun    Latt    v.    Gunput    Lall 
(Latta)  (1871),  16  W.  R.  C.  R.  52. 
A  grandfather  cannot  be  compelled 
to  maintain  his  grandchildren,  ante, 
p.    211,  but  he  is  morally  bound  to 
maintain  them. 

*  Srimojian    Jha     v.     Brijbehary 


fi  Chumun  LaU  v.  Gunput  Loll 
(Lalla)  (1871),  16  W.  R.  C  R.  52; 
MaJchan  Lai  v,  Gayan  Singh  (1910), 
33  All.  255. 

6  See  ante,  pp.  235,  271,  289. 

7  Ramcoomar   Mitter   v.    Ichamoyi 
Dasi  (1880),  6  Calc.  36 ;  6  C.  L.  R. 
429  ;  see  post,  pp.  492,  493. 

8  Churamun  Sahu   v.    Gopi  Sahu 
(1909),  37  Calc.  1,  at  p  8;  13  C.  W. 
N.  994,  at  p.  999 ;  Aohesang  Tirafthai 
v.  Raisang  Fatesang  (1912),  14  Bom. 
L.  R.  602.    This  applies  also  when 
the  widow  has  taken  as  mother,  jRa- 
masami  Ayyar  v.  Vengidusami  Ayyar 
(1898),  22  Mad.  113. 

8  Churamun  Sahu  v.  Gopi  Sahu 
(1909),  13  C.  W.  N.  994,  at  p.  999 ; 
"  Mitakshara,"  chap.  i.  s.  vii.  paras. 
5-14. 

10  Kashinath  Basak  v.  Harasundari 
Dasi  (1826),  "  Vyavastha  Darpana," 
2nd  ed,,  97,  at  p.  101.  The  pro- 
vision of  a  portion  for  a  daughter  is 
there  put  as  a  religious  purpose ;  see 
ante,  p.  33. 
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This  rule  has  been  extended  to  a  gift  at  the  time  of  the  gonna,  or  dwira- 
gaman  ceremony,  when  the  wife,  upon  the  attainment  of  puberty,  goes  to 
reside  with  her  husband,1  but  although  presents  are  given  at  such  ceremony, 
it  is,  it  is  submitted,  very  doubtful  whether  a  gift  of  a  portion  of  the 
husband's  immovable  property  is  permissible.  The  gowna  ceremony  is 
not  in  law  a  part  of  the  marriage  ceremony.  A  gift  to  a  son-in-law  on  the 
occasion  of  the  marriage  has  been  also  upheld. a 

The  estate  is  not  liable  for  the  marriage  expenses  of  a  daughter's  daughter, 
although  the  son-in-law  is  a  ghar  jamai9  i.e.  resides  with  his  mother-in-law. s 

11  A  widow,  like  a  manager  4  of  the  family,  must  be  allowed  Latitude  in 
a  reasonable  latitude  in  the  exercise  of  her  powers,  provided,  powers!  ?f 
as  Mr.  Justice  West  says  in  Chimnaji  Govind  Godbole  v.  Dinkar 
Dhondev  Godbole^  '  she  acts  fairly  to  the  expectant  heirs.'  "  6 

A  family  arrangement  by  which  the  widow  granted  an  ifara  of  the  pro- 
perty was  upheld  by  the  Judicial  Committee  in  Bijoy  G&pal  Mukerji  v. 
Girendra  Nath  Muforji  (1914),  41  Calc.  793  ;  18  C.  W.  N,  673  ;  16  Bom. 
L.  R.  425. 

A  sale  by  a  widow  in  order  to  pay  off  a  mortgage,  which  is  not  yet  due, 
may  be  justifiable.7 

A  widow  "  is  not  bound  to  mortgage  any  portion  of  her  husband's  Mortgage, 
estate,  if  that  would  be  more  prejudicial  to  her  than  a  sale,  by  reducing 
her  income  to  a  greater  extent,  as  she  does  not  hold  the  property  for  the 
benefit  of  the  reversioner,  nor  is  she  bound  to  raise  money  on  her  personal 
security."  8 

It  is  sometimes  impossible  for  a  widow  to  arrange  a  sale  of  a  portion 
of  the  property  exactly  sufficient  to  pay  the  amount  required.  When  under 
these  circumstances  she  sells  more,  the  sale  would  be  justified.9 

When  she  raises  money  by  a  mortgage  she  can  borrow  only  to  the  extent 
of  the  necessity.10 

The  reversioners  are  only  bound  by  a  rate  of  interest  which  is  reasonable  Kate  o£ 
under  the  circumstances.11  interest. 

The  form  of  the  alienation  is  immaterial  provided  that  the  document 

1  Gkwramun  Sahu  v.    Gopi   Sahu  Chund  Loll    v.  Bitghoobuns  Suhaye 
(1909),  37  Calc,  1 ;  13  0.  W.  N.  994.  (1868),  9    W.    B.    0.   R.    107 ;     cf. 

2  Ramammi  Ayyar  v.  Vengidwsami  Mohanund  Mondid  v.  Nafar  Mondul 
Ayyar  (1898),  22  Mad.  113.  (1899),  26  Calc.  820;  3  C.  W.  N.  470. 

3  Nwairibati   v,   JRamdhari   Singh  9  See     Samilchaprasad     ftoy     r. 
(1916),  20  C.  W.  N.  734 ;  1  Pat.  L.  J.  Jagadomba    Dasi    (Srimati)    (1870), 
81,  5  B.  L.  E.  508,  at  p.  520  ;  lelaram  Roy 

4  Ante,  p.  272.  v.    Bagalanand  JBanerjee   (1910),    14 
8  (1886),  11  Bom.  320,  at  p.  324.          C.  W.  N.  895;   Chatrcw&rayan  (Lafa) 
6  Venlcaji     Shndhar     v.      Vishnu     v.  Ufa  Kunwari  (1868),  1  B.  L.  B. 

Bdbaji  Beri  (1893),  18  Bom.  534,  at  (A.  C.)  201 ;    Sugeeram    Begum    v. 

p.  536.  Judodbuns  Suhye  (1868),  9  W.  B.  C.  R. 

»  Ibid.  284. 

8  Singam    Sdti    Sanjivi   Kondaya  10  See  Laht  Panday  v.  Sridkar  Deo 

v.    Draupadi   Bayamma   (1907),    31  Narayan   Singh  (1870),  5   B.  L,  R. 

Mad.  153,  at  pp.   154,  155;    Ndba-  176. 

famar  Saldar  v.  Bhabasundwri  Debi  lx  Stevens  v,  JanU  BctllaWi  (1913), 

(1869),  3  B.  L.  R,  A.  C.  375;  Phool  19  C.  W,3S.  80. 
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purports  to  deal  with  the  whole  interest  in  the  property.  The  fact  that 
the  widow  purported  to  alienate  the  property  as  guardian  of  a  son,  whose 
adoption  turned  out  to  be  invalid,  was  held  not  to  depreciate  the  validity 
of  the  alienation,1 

An  alienation  by  a  restricted  owner  in  excess  of  her  powers 
is  voidable  by  the  reversioners.    It  is  not  void.2 

The  reversioner  may  ratify  the  alienation,3  or  he  may  treat  it  as  a 
nullity.4    It  is  not  necessary  for  him  to  sue  to  set  it  aside.5 
It  cannot  be  avoided  by  any  one  except  the  reversioner.0 
As  to  compensation  on  setting  aside  an  alienation,  see  ante,  p.  307. 

Consent  of  A  sale  of  the  whole  of  her  interest  in  the  property  by  a 

toVaUenatlon.  female  holding  a  qualified  estate,  although  it  be  not  on 
account  of  a  legal  necessity,  transfers  the  whole  interest  in 
the  property,  if  it  be  effected  with  the  consent,  at  the  timo 
of  the  transaction  or  thereafter,7  of  all8  the  presumptive 
reversioners,  that  is  to  say,  of  all  the  members  of  the  class  of 
persons  who  would  be  entitled  to  succeed  to  a  full  estate  in  tho 
property,  if  the  widow  had  died  at  the  moment  of  the  sale,9  or 


1  Parbhu    Latt    (Lola)    v. 
(1887),  14  Calc.  401. 

a  Bijoy  Gopal  Mukerji  v.  Krishna 
Mahishi  Debi  (Srimati)  (1907),  34 
I.  A.  87 ;  34  Calc.  329 ;  11  C.  W.  N. 
424 ;  9  Bom.  L.  R.  602  ;  Kishori  Pal 
v.  Bhusai  Bhuiya  (Sheikh)  (1909),  14 
C.  W.  N.  106  ;  Deonandan  Pershad  v. 
Udtl  Narayan  Singh  (1914),  18  C.  W. 
N.  940. 

3  Modhu    Sudan   Singh  (Raja)  v. 
Rooke  (1897),  24  I.  A.  164;   25  Calc. 
1;    1   0.   W.  N.  433;    Bijoy  Gopal 
Muker  ji  v.  Nil  Ratan  Mukerji  (1903), 
30    Calc.    990;     7   C.    W.    N.    864; 
S.  C.  (on  appeal)  (1907),  34  I.  A.  87 ; 
34   Calc.   329;    11   C.   W.  N.  424; 
9  Bom.  L.  R  602 ;  Hayes  v  Harendra 
Naratn  (1904),  31  Calc.  698. 

4  Bijoy  Gopal  Mukerji  v.  Krishna 
Mahishi    Deli   (Snmati)    (1907),    34 
I,  A.  87  ;  34  Calc.  329 ;   11  C.  W.  N. 
424  ;  9  Bom.  L.  R.  602. 

5  Harihar  Ojha  v.  Dasarathi  Misra 
(1905),  33  Calc.  257  ;  9  C.  W.  N.  636. 

6  Deonandan  Pershad  v.  Udit  Na- 
rayan Singh  (1914),  18  C.  W.  N.  940. 

7  Bafrangi  Singh  v.  Manokarmka 
Bakhsh  Singh  (1907),  35  I.   A.    1  ; 


30  All.  1 ;  12  C.  W.  N.  74 ;  9  Bom. 
L.  R.  1348.  See  KJwwani  SingK  v. 
Chet  Ram  (1916),  39  All.  1. 

8  Radha  Shyam  Sircar  v.  Joyram 
Senapati  (1890),  17  Calc.  896. 

9  Bajrangi  Singh  v.  Manokarnila 
Bakhsh  Singh  (1907),  35  I.   A.    1 ; 
30  All.  1 ;   12  C.  W.  N.  74 ;   9  Bom. 
L.  R.  1348  ;  Collector  oj  Masulipatitm 
v.  Cavaly  Vencata  Narrainapah  (1861), 
8  M.  I.  A.  529,  at  p.  551 ;  2  W.  R.  R  C. 
61,  at  p.  64 ;  Srimuty  Dibeah  (Rany) 
r.    KoonA    Luta    (Rany)    (1847),    4 
M.  I.  A.  292  ;    Rangappa  NaiJc  v. 
Kamt^  Naik  (1908),  31   Mad.   366; 
P^lu  v.  Babaji,  (1909),  34  Bom.  165  ; 
11  Bom.  L.  R.  1291 ;   Nobo  Kfehore 
Sarma  Roy  v.  Hari  Nath  Sarma  Roy 
(1884),    10    Calc.    1102;     Brajanath 
JBaisakh  v.  Maiilal  Baisakh  (1869),  3 
B.  L.  R.  0.  C.  92  ;  Raj  Bullubh  Sen  v. 
Oomesh  Chunder  Rooz  (1878),  5  Calc. 
44 ;  3  C.  L.  R.  384;   Vinayak  Vithal 
Bhange  v.  Govind  Venkatesh  Kulkarni 
(1900),  25  Bom.  129;  2  Bom.  L.  R. 
820 ;  Kishen  Cfeer  (Mohunt)  v.  Busgeet 
Roy  (1870),  14  W.  R.   C.  R.  379; 
Trilochun    Chuckerbutty    v.     Umesh 
Chnndrr  Lahm  (1880),  7  C,  L.  R.  57 ; 
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(if  the  consent  be  subsequent  to  the  sale)  at  tho  time  of  tho 
consent, 

Tho  alienation  can  in  that  case  be  supported  by  tho  theory  of  relinqui&h- 
ment.1  Sir  G.  D.  Banerjeo  ("  Law  of  Marriage,"  4th  ed,  pp.  237, 239)  con- 
tends -with  reason  that  a  transfer  of  a  portion  of  the  property  is  valid. 

Ordinarily  the  consent  of  the  whole  body  of  persons  constituting  the 
next  reversion  should  be  obtained,2  though  there  may  be  eases  in  which 
special  circumstances  may  render  the  strict  enforcement  of  the  rule  im- 
possible.3 "  At  all  events  there  should  be  such  a  concurrence  of  the 
members  of  the  family  as  suffices  to  raise  a  presumption  that  the  tran- 
saction was  a,  fair  one,  and  one  justified  by  Hindu  law."  4 

Where  the  alienation  by  the  widow  does  not  amount  to  a 
complete  relinquishment  of  all  her  interest  in  tho  property  of 
her  husband  the  consent  of  the  reversioners  is  primd  facie, 
and  cogent  evidence  of  necessity,3  or  inquiry,  but  can  be 
rebutted  by  evidence  showing  the  absence  of  such  necessity 
or  inquiry.6 


Kafa  Kishore  Pal  v.  Abdul  Karim 
(1897),  2  0.  W.  N.  132  ;  Radha  (Mus- 
samut)  v,  Kowr  (Mussamut),  W.  B. 
1864,  0.  B.  148 ;  Abhesang  Tirabhai 
v.  Mai  Sang  Fatesang  (1912),  14  Bom. 
L.  B.  602  ;  Mallik  Saheb  v  Malhkar- 
junappa  (1913),  15  Bom.  L.  B.  1142  ; 
Narayana  Aiyar  v.  Rama  Aiyar  (1913), 
38  Mad.  396.  See  Debi  Prosad  Chau- 
dhury  v.  Golap  Bhagat  (1913),  40  Calc. 
721 ;  17  C.  W.  N.  701.  See  also  cases 
collected  in  Norton's  "  Leading  Cases," 
pp.  626,  627.  For  a  contrary  view, 
see  Ramphal  Rai  v.  (Tula  Kuari  (1883), 
6  All.  116 ;  Varjivan  Rangji  v.  Ghelji 
Gokaldas  (1881),  5  Bom.  563,  which 
must*  now  bo  considered  as  over- 
ruled. 

1  Post,   p.    490.    Suressur    Misser 
(Ohowdhury)  v.  Mohesh  Ram  Mesrain 
(MusM)  (1915),  20  C.  W.  N.  142. 

2  Raj    Lukhee    Dabea   v.    Gokool 
Ohunder  Chowdhry  (1869),  13  M.  I.  A. 
209,  at  p.  228 ;  3  B.  L.  B.  P.  C.  57, 
at  p.  63 ;   12  W.  B.  P.  C.  47,  at  p. 
50  ;  Radha  Shyam  Sircar  v.  Joy  Earn 
Senapati  (1890),  17  Calc.  896.    In  a 
Bombay   case    (Vinayak   v.    Goviwd 
(1900),  25  Bom.  129 ;  2  Bom.  L.  B. 
820),  where   a  man  died  leaving  a 
widow,  a  sister,  and  her  son,  the  Court 
uphold  ail  alienation  by  the  widow 


with  the  consent  of  the  sister's  son 
on  the  ground  that  ho  was  the  only 
male  reversioner,  and  that  his  consent 
showed  the  propriety  of  the  sale. 

8  Bajrangi  Singh  v.  Manokarnika 
Bakhsh  Singh  (1907),  35  I.  A.  1,  at 
p.  16  ;  30  All.  1,  at  p.  21 ;  12  C,  W. 
N.  74,  at  p.  83  ;  9  Bom.  L.  B.  1348. 

4  Raj    Lukhee    Dabea    v.     Ookool 
Chunder  Ohowdhry  (1869),  13  M.  I.  A. 
209,  at  p.  228  ;  3  B.  L.  B  P.  C.  57,  at 
p.  63  ;    12  W.  B.  P.  C.  47,  at  p.  50  ; 
Varjivan    Rangji  v.  Ohelji    Ookaldas 
(1881),5Bom.563,atp  571;  Vinayak 
v.  Govind  (1909),  25  Bom.  129,  at  p. 
139;    2  Bom.  L.  B.  820.     In  Ram 
Krishna  Kuppuswami  v.  Tnpura'bai 
(1911),  13  Bom.  L.  B.  940,  it  was  held 
that  the  consent  of  the  nearest  rever- 
sioner  did  not  validate  an  alienation. 

5  Bijoy  Gopal  Mukerji  v.  Girindra 
Nafh  Mukerji  (1914),  41  Calc.  793 ;  18 
C.  W  N.  673 ;    16  Bom.  L.  B.  425 ; 
Hari  Kishen  Bhagat  v.  Kashi  Pershad 
Singh  (1914),  42  I.  A.  64 ;   42  Calc. 
876 ;  19  C.  W.  N,  370  ;  17  Bom.  L.  B. 
426. 

6  Debi  Prosad  Chowdhury  v.  Golap 
Bhagat  (1913),  40  Calc.  721 ;  17  C.  W. 
N.  401 ;  NaUn  Chandra  Saha  v.  Hem 
Ohandra  Ray  (1913),  19  C.  W.  N.  265. 
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As,  for  instance,  a  sale  of  a  portion  of  the  estate,1  a  mortgage^  or  a  long 
lease  executed  to  save  the  property  from  destruction.3 

A  sale  or  other  alienation  of  the  whole  property  with  the 
consent  of  some  only  of  tho  reversioners  >stands  upon  the  same 
footing.4 

Where  the  immediate  reversioner  would,  if  she  succeeded, 
be  a  restricted  owner,  both  her  consent  and  that  of  subsequent 
reversioners  would  be  necessary. 

The  consent  of  a  female  reversioner,  \vlio  would  in  turn  become  a 
restricted  owner,  is  not  sufficient.6  It  might,  it  is  submitted,  be  some 
evidence  to  corroborate  other  evidence  of  necessity. 

There  was  a  controversy  as  to  the  basis  upon  which  the  right  of  the 
widow  to  sell  with  the  consent  of  the  reversioners  rested.  According  to 
one  view  the  consent  derived  its  force  from  the  power  supposed  to  reside  in 
a  widow  of  accelerating  by  the  surrender  of  her  own  interest  the  interests 
of  the  reversioners ; 6  but  the  doctrine  of  acceleration  consequent  on  re- 
linquishment  is  in  theory  inapplicable  where  the  widow  transfers  for  a  price 
or  retains  an  interest  in  the  purchase-money.7  The  other  view  was  that 
the  consent  of  the  persons  interested  to  oppose  the  transaction  evidenced 


1  Gopeshwar  Misra  v,  Durgamani 
Batehnali  (1913),  17  C.  W.  N.  1062  ; 
Marudamuthu    Niidan  v.    Srimvasa 
Pittai  (1898),  21  Mad.  128;    Mutftu- 
veeru  Mudahar  v.  Vytlidmga  Miidn- 
liar  (1908),  32  Mad.'  206;  see  Dett 
Prosad  Chowdhury  v.   Golap  Bhagat 
(1913),  40  Gale.  721 ;  17  C.  W.  N.  701 ; 
Pulin  Chandra  Mandal  v.  Bolai  Man- 
dal  (1908),  35  Calc.  939 ;  12  C.  W.  N. 
837  ;  Rangappa  Nttik  v.  Kamti  Naik 
(1908),  31  Mad.  300,  at  p.  370.    In 
Bajratigi     Singh     v.     Jlanokarmlcu 
Bakhsh  Singh  (1907),  35  LA.  1 ;  30 
All.  1 ;  12  C.  W.  N.  74  ;  9  Bom.  L  E. 
1348 ;  the  sales  of  successive  portions 
which  made  up  the  whole  estate,  and  in 
Vwaydk  v.  Govind  (1900),  25  Bom. 
129 ;  2  Bom.  L.  R.  820,  a  sale  of  a 
portion  only  were  upheld. 

2  Hari    Kish&n    Bliagat   v.    EasM 
Pershad  Singh  (1914),  42  I.  A.  64  ;  42 
Calc.   876  j    19    C.  W.  N.  370 ;     17 
Bora.    L.    E.    426;     Deli    Prosad 
Chowdhury  v.   Golap  Bhagat  (1913), 
40    Calc.    721 ;    17   C.  W.  N.    701  ; 
Hari    KMen    Bhagat    v.     Bajrang 
Sahai  Singh  (1909),  13  0.  W.  N.  544, 
at  p.  548, 

3  £yoy  Qopal  Mukerji  v.  Girintirct 


Natii  Mukerji  (1914),  41  Calc.  793 ; 
18  C.  W.  N.  673;  16  Bom.  L.  R. 
425. 

4  Deli  Prosad  Cliowdlwvry  v.  Golap 
Bliagat  (1913),  40  Calc.  721,  at  p.  476 ; 
17  C.  W.  N.  701,  at  p.  731. 

5  GoolaT)     Sing    (Kooer)     v.    Eao 
Kurun    Sing    (1871),    14   M,    L   A. 
176 ;    10  B.  L.  R.  1 ;   Bepin  Behari 
Kundu    v.    Dwrga    Charan    Ban&rji 
(1908),  35  Calc.  1086 ;   12  C.  W.  N. 
914.    See    Akkineri    Sreeramulu    v. 
Muttapudi     Ramayya     (1902),     25 
Mad.  731.    There  is  some  authority 
in  Bombay  that  even  where  the  female 
reversioner  would  on  succession  take 
an  absolute  estate  her  consent  would 
not  be  sufficient,  Varjivan  v.  GfheJ/ji 
(1881),  5  Bom.  563 ;  approved  of  in 
Vinayak  v.  Gomnd  (1900),  25  Bom. 
129,  at  pp.  134,  135 ;  2  Bom.  L.  R. 
820.    See,  however,  MalliTc  Saheb  v. 
Malhlcarjunappa  (1913),  38  Bom.  224  ; 
15  Bom.  L.  R.  1142,  in  which  a  dif- 
ferent view  was  acted  upon. 

6  Post,  pp.  490,  491. 

7  Debi  Prosad  Chowdhury  v.  Golap 
Bhagat  (1913),  40  Calc.  721,  at  pp.  779, 
780  ;  17  C.  W,  N.  701,  at  p.  733. 
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its  propriety,  if  not  its  actual  necessity. l  There  can  be  no  doubt  that  wuch 
consent  is  very  strong  evidence  of  necessity,  and  also  that  such  reversioner 
either  immediate  or  subsequent,  as  consented  to  the  alienation  will  be 
estopped  from  disputing  it. a 

A  ratification  stands  on  the  same  footing  as  a  consent.3 
The  form  of  consent  is  immaterial. 

Consent  may  take  the  form  of  signature  or  attestation  of  the  document,4 
and  sometimes  subsequent  acquiescence  may  imply  consent,  as  for  instance 
by  the  receipt  of  rent  from  the  holder  of  a  tenure  created  by  the  widow.6 

The  consent  to  be  of  any  effect  must  be  given  with  full  knowledge  of 
the  circumstances  and  of  the  effect  of  the  transaction  and  \\ith  an 
intelligent  intention  to  consent  to  such  effect.6  It  must  be  free  from  any 
defect,  such  as  fraud  or  mistake,  which  would  vitiate  a  contract.  It  must 
be  given  in  good  faith,  and  not  for  an  indirect  purpose. 7 

Consent  by  a  piirdahnashm  lady  requires  the  strictest  possible  proof 
that  she  was  fully  aware  of  the  circumstances  and  of  her  rights,  and  that 
no  advantage  was  taken  of  her  position.8 

The  mere  omission  to  object,  or  to  take  steps  to  have  the  transaction 
set  aside,  does  not  amount  to  consent. 

A  sale  which  has  been  rendered  effective  by  the  necessary  consent  cannot 
be  questioned  by  any  reversioner  subsequently  born  9  or  adopted.10 

The  assent  of  the  reversioner  does  not  affect  other  reversioners  where 
the  widow  does  not  purport  to  deal  with  anything  beyond  her  own  interest. 1 1 


Form  of 
consent. 


1  Vinaydk   v.    Govind   (1900),    25 
Bom.  129,  at  p.  133 ;  2  Bom.  L.  E. 
820  ;  Pilu  v.  Balaji  (1909),  34  Bom. 
165;     11   Bom.    L.   E.    1291.      See 
Madhub  Chunder  Hajrdh  v.   Gobind 
Chunder  Banerjee  (1868),   9  W.   E. 
0.  E.  350. 

2  Indian  Evidence  Act  (I.  of  1872), 
s.  115;    Gopaul  Ghunder  Manna  v. 
Clour  Monee  Dossee  (1866),  6  W.  E. 
0.  E.  52  ;  post,  p.  507. 

3  Narayana   v.   Rama   (1913),  38 
Mad.  396,  at  p.  402. 

4  Muteeoottah  (Sheikh)   v.   Radha- 
binode  Mi*$ur,  Ben.  S.  D.  A.  1856, 
p.    596.      As    to   the   effect   of   an 
attestation,  see  Abhoy  Churn  Ghose 
v.     Attarmom     Dassee     (1898),     13 
0.  W.  N.  931.    Mere  attestation  does 
not  import  concurrence  ;  Sari  Kwhen 
Bhagat  v.  Kushi  Pcrshad  Singh  (1914), 
42 1.  A.  64  ;  42  Calc.  876 ;  19  C.  W.  N. 
370  ;   17  Bom.  L.  E.  426  ;  see  Nora- 
I/ana  v.  Rama  (1913),  38  Mad.  396. 

6  MoheshOhunderBosev.UgraKant 
Banerjee  (1875),  24  W.  E.  C.  E.  127. 

6  Sham  Sunder  Lai  v.  Achhan  Kun- 
war  (1898),  25  L  A.  183,  at  p.  189; 


21  All.  71,  at  p.  80 ;  2  C.  W.  N,  729, 
at  p.  733;  Hari  Kishen  Bhagat  v. 
KasU  PersJiad*  Singh  (1914),  42  I.  A, 
64 ;  42  Calc.  876  ;  19  C.  W.  N,  370  ; 
17  Bom.  L.  E.  426. 

7  Kolandaya    Sholagan    v,     Veda- 
mufhu  Stolagan  (1896),  19  Mad.  337, 
where  the  transfer  was  made  for  the 
purpose  of  defeating  the  claims  of  a 
subsequent  reversioner 

8  See  Bhagwat  Dayal  Singh  (Raja 
Rai)    v.    Deli   Dayal   Sahu    (1908), 
35  I.  A.  48 ;  35  Calc.  420  ;  12  C.  W. 
N".  393;    10  Bom   L.  E.  230;    and 
cases  cited  in  Ameer  All  and  Wood- 
roffe's  Indian  Evidence  Act  (I.   of 
1872),  notes  to  s.  Ill  r  see  post,  p.  511. 

9  Vinayak  Vithal  JBhange  v.  Qovind 
Venkatesh  KuVcarni  (1900),  25  Bom. 
129 ;   1  Bom.  L.  E.  820. 

10  Raj    Kristo    Roy    v.    Ktelwne 
Nohun  Majoomdar  (1865),  3  W.  E. 
C  E.  14  ;  ante,  pp.  199,  200. 

11  Rup  Narain  v.  Gopal  Devi  (Mm- 
sammat)  (1909),  36  I.  A.  103;    36 
Calc.  780 ;  13  C.  W.  K.  920  ;  11  Bom. 
L.  E.  833.     See  Jiwan  Singh  v.  Misri 
Lai  (1895),  23  I.  A.  1 ;  )8  All,  HC. 
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Gift. 


Surrender  of 

restricted 

estate. 


A  roversioner  cannot  delegate  to  his  executor  the  option  of  assenting 
to  the  sale.1 

The  fact  that  the  widow  obtained  a  benefit  from  the  aliena- 
tion, e.g.  when  as  the  result  of  a  compromise  an  interest  in  the 
property  is  given  to  her,  does  not  avoid  the  alienation,  if  it  be 
in  other  respects  unobjectionable.2 

Even  with  the  consent  of  the  revorsionors  a  gift  by  the 
restricted  owner  to  any  one  but  the  next  revorsionors  is 
invalid.3 

Areversioner  who  coasented  may  he  estopped  from  disputing  the  gift.4 

A  widow,  or  other  female  with  a  restricted  estate,  can 
surrender  5  her  whole  estate  6  in  the  whole  property  7  to  the 
then  next  reversioners,  whose  estate  is  thereby  accelerated  and 
who  obtain  thereby  as  full  a  title  as  if  they  had  taken  directly 
from  the  last  full  owner,8,  but  such  relinquishment  does  not 
affect  prior  alienations.9 


1  Hayes  v.  Harendra  Narain  (1904), 

31  Calc.  698. 

2  Suressur  Misser  (Ghowdhury)   v. 
Mohesh  Rami  Mesrain  (Mmst)  (1915), 
20  0.  W.  N.  142. 

3  Bakhtawar  v.  Bhagwana  (1910), 

32  All.  176;   Ramphal  Rai  v.  Tula 
Kuari  (1883),  6  All.  116 ;  Aldulla  v. 
Earn  Lai  (1911),  34  All.  129;  Kto- 
want  Singh  v.  Ohet  Ram  (1916),  39  All. 
1;   Raja  Dei  v.  Umed  Singh  (1912), 
34  All.  207,  where  there  was  a  gift  by 
the  widow  to  her  daughter's  son  with 
the  consent  of  her  daughter. 

4  Bakhtawar  v.  Bhagivana  (1910), 
32  All.  176. 

5  A  disclaimer  may  have  the  same 
effect  as  a  surrender,  see  Rujoneekant 
Mitter    v.    Premchand    Bose    (1862), 
Marsh,  241 ;  1  Hay,  518. 

6  Rangappa  Naik  v.  Kamti  Nails 
(1908),  31  Mad.  366,  at  pp.  369,  370 ; 
Beharilal  v.   fifctdholal  Ahir  Gyawal 
(1891),   19  I.  A.  30,  at  p.  32;    19 
Calc.  236,  at  p.  241 ;  Moti  Raiji  v. 
Laldas  Jibhai  (1916),  41  Bom.  93; 
18  Bom.  L,  R.  954;  Janak  Keshori 
Kuar  v.  Debi  Prasad  Singh  (Babu) 
(1917),  2  Pat.  L.  J.  490, 

7  jBeAon'fotZ  v.  Madholal  Ahir  Gya- 
ral  (1891),  19  L  A.  30  ;  19  Calc.  236. 


(The  observations  of  the  Judicial 
Committee  in  that  case  dispose,  it  is 
submitted,  of  the  views  entertained 
in  Dull  Singh  v.  Sundar  Singh  (1892), 
14  All.  377,  and  Madan  Mohan  v. 
Puran  Mai  (1884),  6  All.  288); 
Annada  Kumar  Roy  v.  Indra  Bhusan 
Mukhopadhya  (1907),  12  C.  W.  N. 
49  ;  Hemchunder  Sanyal  v.  Sarnamoyi 
Deli  (1894),  22  Calc.  453  ;  Hunsraj  v. 
Monghibai  (Bat)  (1905),  7  Bom.  L.  R. 
622.  Sec  Raj  Kishore  v.  Durga 
Charan  Lai  (1906),  29  All.  71 ;  Nobo 
Kishore  Sarma  Roy  v.  Han  Nath 
Sarma  Roy  (1884),  10  Calc.  1102; 
Noferdoss  Roy  v  Modhu  Soondari 
Burmonia  (1880),  5  Calc.  732;  5 
0.  L.  R.  551 ;  Jadimam  Deli  (Sn- 
mati)  v.  Saroda  Prosanno  Mookerjea 
(1856),  1  Boul.  120 ;  Sterna  Soonduree 
v.  Shurut  Chunder  Dutt  (1S67),  8 
W.  R.  C.  R.  500;  Marudamathu 
Nadan  v.  Srinivasa  Pillai  (1898),  2 
Mad.  128,  at  p.  133.  For  older  cases 
see  Norton's  Leading  Cases,  pp,  627, 
628. 

8  Qunga,  Pershad  K.wr  v.  Shumb- 
hoonath  Burmun  (1874),  22  W.  R.  0. 
R.  393. 

9  Subbamma      v. 
(1915),  30  Mad.  1035. 
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She  can  surrender  to  a  female  reversioner.1  She  cannot  surrender  to 
some  only  of  the  next  reversioners.2 

There  is  a  conflict  of  decisions  as  to  whether  a  surrender  to  subsequent 
reversioners  with  the  consent  of  the  immediate  revorsioners  is  valid.3 

There  is,  it  is  submitted,  nothing  to  prevent  a  relinquishmcnt  of  all 
rights  in  the  estate  by  the  immediate  reversioner,  but  no  relinquUhment 
short  of  this  would  be  sufficient.4 

« 

The  surrender  is  not  effectual  if  it  imposes  on  the  revor- 
sioners obligations,  which  would  not  have  existed  if  the  property 
had  devolved  on  them  by  inheritance.5 

An  arrangement  which,  besides  a  surrender  of  the  whole  estate, 
includes  an  absolute  gift  of  half  to  the  widow  is  entirely  ineffectual  so  far 
as  such  half  is  concerned,6  but  there  is  nothing  to  prevent  an  arrangement 
for  the  widow's  maintenance  on  a  surrender  by  her,7  or  an  arrangement  by 
which  a  part  of  the  property  is  transferred  to  some  one  else.8 

Where  the  widow  or  other  female  owner  has  abandoned  all  worldly  Abandonment 
affairs  the  estate  of  the  reversioners  may  be  expedited.9 


A  widow  or  other  restricted  female  owner  cannot  apparently 
relinquish  a  portion  only  of  the  estate  in  favour  even  of  the 
whole  body  of  the  reversioners.10 

The  powers  of  a  Hindu  widow,  or  other  restricted  heir,  who  Powers  under 
takes  undor  a  will,  depend  upon  the  terms  of  the  will.11  ™  l 


Mam   v.    Lachma   Kuar  similar    case    tho    transaction    was 

(1888),    11    All.    253.      See    UdJiar  upheld  on  the  ground  that  tho  rever- 

Singh  v.  Ranee  Koonwer  (Mussuwiat)  sioners  wore  estopped,  Rangappa  Naik 

(1866),   1   Agra,  234  ;    Rup  Ram  v.  v.  Kamii  Naik  (19Q8),  31  Mad.  366. 
Rewati  (Musammat)    (1910),    32    All.         7  Kundee    Loll    (Lalla)    v.    Kalce 

682.  Pershad  (Lalla)  (1874),  22  W.  R.  C.  R. 

2  Hem  Chunder  Sanyal  v.  Sarna-  307. 

mayi  Debi  (1894),  22  Gale.  355.    Sco         8  CJuilla  Sulbiah  Satin  v.  Palury 

Annada  Kumar  Roy  v.  Indra  Bhusan  Pattribhiramayya    (1908),     31     Mad. 

Mukhopadhya  (1907),   12  0.   W.  N.  446. 
49.  9  Soe  Hafzoonissa  Begum  v.  Rod- 

9  Raja  Dei  v.  Umed  Singh  (1912),  Jiafanode  M^sscrf  Ben  S.  D.  A.  1856, 

34  AIL  207  ;     Protap  Chunder  Roy  p.  595. 

Ohowdhry  v.  Joy  Monee  Dabee  Chowd-         10  Rangappa  Nails  v.  Kamfo  Naik 

hrain  (Sreemutty)  (1864),  1  W.  R.  C.  R.  (1908),  31  Mad.  366,  at  p.  370  ;  Ma- 

98.  rudamuthu  Nadan  v.  Srinivasa  Pittai 

«  Of.  ante,  p.  487.  (1898),  21  Mad.  128,  at  p.  152 ;  Debi 

5  Sriramulu  Naidu  v.  Andalammal  Prosad  Chowdhury  v.   Qolap  BJiagat 
(1906),  30  Mad.  145.  (1913),  40  Cab.  721?  at  p.  750  ;  17  C. 

6  Hem  Chunder  Sanyal  v.  Sarna-  W.  N".  701,  at  p.  718;  Suressur  Misser 
mayi    Debi    (1894),    22    Calc.    354 ;  (Chowdhury)  v.  Mohesh  Ram  Mesrain 
Kanuram    Deb    v.    Kashi    Chandra  (Musstt)  (1915),  20  G.   W.  N.   142. 
Sharma    Chowdhuri    (1909),    14    C.  Contrd     Kanuram     Deb     v.    Kashi 
W^    N*    226.      See,    however,    per  Chandra  Sarma  Chowdhun  (1909),  14 
S^fckaran  Nair,  J.,  in  Challa  Subbiah  0.  W.  N.  226.    See  ante,  p.  400. 
S&Mri    V*    Palury    Pattabhiramayya         u  Chundermoney  Dossce  v    Hurry 
(1908),  31  Mad.  446,  at  p.  450.    In  a  />0,<w  Mitter  (1880),  5  C.  L  R.  557. 
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POWEKS  GIVEN  BY  COURT, 


[CHAP.  xv. 


If  the  will  merely  confers  the  interest  which  the  law  would,  give  her  a 
heiress,  the  general  law  would  apply. 

iven        Where  a  widow  or  other  restricted  female  owner  has  obtained 
by  Court.       special  powers  from  a  Court  under  the  provisions  of  an  Act  of 
the  Legislature,  her  power  to  deal  with  the  property  is  derived 
from  the  order  of  the  Court.1 


Debts  not 
charged  on 
property. 


If  she  has  obtained  letters  of  administration  her  powers  are  those  of 
an  adminibtratrix.2 

If  she  obtains  permission  to  alienate  under  s.  90  of  the  Probate  and 
Administration  Act,8  she  can  confer  an  absolute  title  irrespective  of 
necessity  or  of  the  consent  of  the  reversioners.4 

There  is  a  difference  of  opinion  as  to  whether  the  rever- 
sioners are  responsible  for  debts  incurred  by  a  widow  from  legal 
necessity,  but  in  respect  of  which  no  document  charging  tho 
property  beyond  the  widow's  lifetime  has  been  executed  by 
the  widow. 


Wheie  there  is  no  legal  necessity  for  the  debts,  it  is  clear  that  the 
revertiioners  are  not  bound  to  pay  them. 

There  can  be  no  reasonable  doubt  that  reasonable  trade  debts  in  respect 
of  a  family  business  are  payable  out  of  the  trade  assets  whether  they  are 
secured  or  not.5 

The  difficulty  arises  in  cases  where  they  were  not  incurred  in  respect  of 
such  business.  The  Allahabad  High  Court  has  declined  to  hold  the 
reversioners  responsible.6  The  Madras  High  Court,7  and  a  Full  Bench  of 
the  Calcutta  High  Court 8  have  held  them  responsible.  A  recent  decision 
of  the  Calcutta  High  Court  has  adopted  the  contrary  view,9  but  the  Full 
Bench  case  does  not  appear  to  have  been  cited. 

In  one  case  the  Bombay  High  Court  exempted  the  reversioners,10  but 


1  Sec   Bhngwan  Doss  v.   Luchmee 
Narain  (1865),  2  W.  K,  M  A.  19 

2  Loganada  Mudah  v.  Raiwsvami 
(1863),  1  Mad.  H.  C.  384. 

3  Act  V.  of  1881. 

4  Kamikya  Nath  Mukerjee  v  Hari 
Churn  Sen  (1899),  26  Calc.  607. 

5  SaJsrabai  Nalhubai  v.   Maganlal 
Mukhand  (190)),  20  Bom.  206;    3 
Bom.  L.  B.  738. 

0  Dhiraj  Singh  v.  Manga,  Ram 
(1897),  19  All.  300 ;  Shiamanand  v. 
Har  Lai  (1896),  18  All.  471.  See 
Xallu  v.  Faiyaz  Ali  Khan  (1908),  30 
All.  394. 

v. 


Venkataratnamma  (1910),  33  Mad. 
492  ;  VeerabJwdra  Aiyan  v.  Marudaga 
Nachiar  (1910),  34  Mad.  188  ;  Maha- 
raja of  Bobbili  v.  Zamwdar  of  Chundi 
(1910),  35  Mad.  108. 

8  Hurry    Mohun    Rai   v.    Cfonesh 
Chunder  Doss  (1884),  10  Calc.  823 ; 
Ramcoomar  Mitter  v.  Ichamoyi  Dasi 
(1880),  6  Calc.  36 ;  6  C.  L.  R.  429. 

9  Qinbala  Dassi  v.  Snnath  Chandra 
Singh  (1908),  12  C.  W.  N.  769.    Cf. 
Prosunno  Kumar  Nandi  v.    Umedur 
Raja  Chowdhry  (1908),  13  C.  W.  N. 
353. 

10  Oadgeppa  Desai  v.  Apaji  Jwanrao 
(1879),  3  Bom.  237. 
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m  a  recent  case  a  Full  Bench  of  the  same  Court  considered  that  they  are 
bound.1 

It  is  submitted  that  ordinarily  reversioners  are  not  responsible.  A 
manager  cannot  bind  the  coparceners,  or  a  minor  owner  personally,2 
although  he  may  bind  them  by  a  mortgage  or  sale.  Why  should  a  widow 
be  in  a  different  position  ? 

If  credit  be  given  to  the  estate,  the  creditors  would  generally  insist  upon 
security.  Ordinarily  it  is  to  the  present  holder — the  widow,  to  whom  the 
creditors  look  for  payment. 

In  the  case  where  a  female  restricted  owner,  who  has  acquired  Wards  of 

Courts  of 

the  estate  as  a  wife,  daughter,  or  mother,  is  a  ward  of  a  Court  Wards, 
of  Wards,  the  powers  of  alienation  given  to  the  Courts  of  Wards 
by  the  several  Acts  constituting  such  Courts  can  only  be  exer- 
cised where  the  necessity  is  such  as  would  have  justified  the 
owner  in  alienating  the  property  herself,3 

A  woman  cannot  (even,  it  is  submitted,  with  the  consent  Disposal  by 

"Wllli 

of  the  reversioners)  by  will  dispose  of  the  property  in  which  she 
has  only  a  restricted  interest.4 

A  widow  or  other  female  restricted  owner  fully  represents  Proceedings 

oy  or  &ga>inst 

the  estate  in  legal  or  other  proceedings  with  reference  thereto,  limited  heir  as 

representing 

Where  a  decree  has  been  made  against  the  last  full  owner,  it  can  be  es  a 
against  the  female  holder  as  representing  the  estate.5 

When  a  suit  is  pending  against  a  Hindu  defendant  at  the  time  of  his 
death  intestate,  his  heir,  even  though  she  be  a  female,  should  be  put  in  his 
place  in  such  suit,  but  her  liability  is  limited  to  the  assets  which  come  to 
her  hands. 

When  the  decree  is  against  the  representative  of  a  deceased  person,  a 
purchaser  at  a  sale  in  execution  of  the  decree  is  bound  to  satisfy  himself 
that  the  party  sued  as  the  representative  of  the  deceased  is  his  legal 
representative.6 

If  the  widow  does  not  represent  the  estate  nothing  passes  by  the  sale,7 

1  Sakrdbhai  Nathulhai  v.  Maganlal         5  Natha  Han  v.  Jamni  (1871),  8 

Mulchand  (1901),  26  Bom.  206 ;    3  Bom.  H.  0.  A.  <X  37 ;  Hari  Vydiana- 

Bom.  L.  R.  738.  thayyan  v.  Minakshi  Ammal  (1882), 

a  Waghela  Rajsanji   v.    Masludin  5  Mad.  & 

(Shekh)  (1887),  14  I.  A.  89;  11  Bom.         6  Natha  Hari  v.  Jamni  (1871),  8 

551 ;  Indur  Chunder  Singh  v.  Radha-  Bom.  H.  C.  A.  C.  37,  at  pp.  41,  42. 
kishna  Ohose  (1892),  19  I.  A.  90 ;   19         7  Siva  JBhagiam  v'Palani  PadiacU 

Calc.  507 ;  Ranmal  Singji  (Maharana  (1882),  4  Mad.  401 ;  Ramasami  Chetti 

Shri)  v.  Vadilal  VakJiatchand  (1894),  v.  Saluckai  Tevar  (1875),  8  Mad.  H.  C. 

20  Bom.  61 ;   Surendra  Nath  Sarkar  186 ;  Jatha  Naik  v.  Veriktopa  (1880), 

v.  Atul  Chandra  Roy  (1907),  34  Calc.  5  Bom.  14 ;  ATcoba  Dada  v.  SaMwram 

892.  (1885),  9  Bom.  429;    Susanna  v. 

8*See  Bengal  Ward's  Manual,  1909,  Venkatakrishnan  (1888),  11  Mad.  408 ; 

pp.  19,  20.  Alukmonee  Dalee  v.  Banee  Madhu'b 

*  Golwrdhun  Nath  v.   Onoop  Roy  Chuckerbutty  (1878),  4  Calc.  677 ;    3 

(1865),  3  W.  K.  C.  B.  105.  C.  L.  K  473. 
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BUMS. 


XV. 


When  decree 
hinds  rever* 
si  oners. 


unless  the  persons  in  whom  the  estate  was  vested  are  substantially  repre- 
sented by  the  widow.1 

Suit  to  recover       As  she*  represents  the  estate  the  widow  or  other  female 
property.        restricted  owner  is  the  person  who  should  sue  for  such  portion 
of  the  estate  as  is  in  the  hands  of  others. 

If  she  neglect  to  sue,  apparently  the  immediate  reversioner,  and  failing 
him,  a  subsequent  reversioner.  can  sue,2 

The  roversioners  are  bound  by  a  decision  fairly  obtained  on 
a  question  directly  and  substantially  in  issue  and  necessary  to 
be  decided,3  in  a  suit  against  a  female  restricted  owner,  as 
representing  the  estate,  or  in  a  suit  by  such  restricted  owner,4 
"  unless  it  could  be  shown  that  there  had  not  been  a  fair  trial 
of  the  right  in  that  suit — or  in  other  words,  unless  that  decree 
could  have  been  successfully  impeached  on  some  special  ground, 
it  would  have  been  an  effectual  bar  to  any  new  suit  "...  by 
any  person  claiming  in  succession  to  such  restricted  owner.6 

A  decision  in  a  suit  by  or  against  the  limited  heir  not  as  representing 
the  estate,  but  on  matters  personal  to  her,  as,  for  instance,  a  decree  against 
her  for  rent,G  or  on  account  of  a  tortious  act,7  does  not  bind  the  rever- 
sioners.8  For  example,  they  are  not  liable  for  a  wrongful  act  committed  by 
her.  °  In  some  cases  where  she  has  acted  for  the  benefit  of  the  estate,  the 
estate  may  be  liable  for  mesne  profits.10 


1  There  are  cases  where  a  widow  is 
put  on  the  record  as  representing  her 
minor  sons.  In  those  cases  the  question 
is  what  is  actually  sold ;  see  Achut  v. 
Manjunath  (1896),  21  Bom.  539,  and 
cases  cited  in  Trevelyan's  "  Law  of 
Minors,"  5th  cd.,  p.  290,  note  5. 

2  Sec  Joy  Mooruth  Koo&r  v.  Buldeo 
Singh  (1874),  21  W.  R.  C.  R.  444; 
Cliunder    Koomar    Gangooly    v.    Raj 
Kialien  Banjerce  (1870),  14  W.  R.  C.  R. 
322. 

3  Muljibhai    NarWiaram    v.    Patel 
Lal'htmdas  (1911),  36  Bom.  127,  at  p. 
131 ;  13  Bom.  L.  R.  1035,  at  p.  1037. 

4  Sec  Risal  Smgh  v.  Balwant  Singh 
(1015),  37  AIL  496 

6  Katama  Natchiar  v.  Rajah  of 
Shivagunga  (1863),  9  M  I.  A.  543,  at 
p.  608 ;  2  W.  R.  P.  C.  31,  at  p.  37 ; 
Pariah  Narain  Singh  v  Tnlokanath 
Singh  (1884),  11  I.  A.  197;  11  Calc. 
186  ;  Hurrinath  Ohatterjee  v.  Mothoor 
Mohun  Gotwami  (Mohunt)  (1893),  20 
I.  A.  183 ;  21  Calo,  8  j  Madan  Mohan 


Lai  v.  ATcbaryar  Khan  (1905),  28  AIL 
241  ;  Jharula  Das  v.  Jalandhar  Tha~ 
kur  (1912),  39  Calc.  887  ;  Bhogaraju 
Verikatrama  Jogiraju  v.  AddepalU 
Seshayya  (1912),  35  Mad.  560  ;  Ghda- 
bai  v.  Javer  (Sai)  (1912),  37  Bom. 
172  ;  14  Bom.  L.  R.  1142  ;  Mohendra 
Nath  Biswas  v.  Shamsunnessa  Khatum 
(1914),  19  C.  W.  N.  1280;  Hanuman 
Prasad  Singh  v.  Bhagaut^  Prasad 
(1897),  19  All.  357,  at  p.  371  ;  Sachit 
v.  Budhua  Kuar  (1886),  8  All.  429  ; 
Nand  Kumar  v.  Radha  Kuari  (1876), 
1  All.  282. 

c  Bireshur  Das  D&y  v.  K  amat  Ku- 
mar Dutt  (1912),  17  C.  W.  N.  337. 

7  Nafar  Chandra  Pal  Chvwdliury  v, 
Kamini  Kumar  Lahm  (1912),  18  C. 
W.  N.  542. 

8  Braja  Lai  Sen  v.  Jiban  Krishna 
Roy  (1898),  26  Calc.  285. 

9  See  Sadasi  Koer  v.  Ramgobind 


10  Lalji  Salmy  v.  Ooberdlione 
(1909),  15  C.  W,  N.  859,  note.  , 
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The  majority  of  the  Court  held  in  Ri$al  Siiigh  v.  Balmnt  tfuigh  (1915), 
37  All.  496,  that  the  reversioners  were  bound  by  a  decree  in  a  suit  brought 
by  a  widow  to  set  aside  an  adoption. 

It  is  the  duty  of  the  widow  to  protect  the  estate,  and  if  she  collusively 
allow  judgment  to  be  given  and  execution  to  be  taken  out,  the  sale  will  be 
set  aside.1  She  is  not  bound  to  contest  a  just  claim.8  A  decree  properly 
obtained  in  an  undefended  suit  binds  the  estate.3 

The  Allahabad  High  Court  has  held  that  the  reversioners  can  only  be  Compromise. 
bound  by  decree  made  after  a  full  contest  in  a  bond  fide  litigation,  and  are 
not  bound  by  a  compromise,  even  though  it  be  followed  by  a  decree.4 

It  has  been  held  in  Madras  that  a  decree  passed  on  a  compromise  into 
which  the  widow  enters  will  have  no  higher  effect  against  the  reversioners 
than  a  contract  entered  into  by  her.5 

In  Bengal  it  has  been  held  6  that  a  widow,  as  representative  of  the 
entire  estate  in  the  litigation,  has  the  same  control  with  respect  to  com- 
promise as  she  has  with  respect  to  the  assertion  of  rights  and  with  respect 
to  appeal  against  an  adverse  decision.  "  It  is,  of  course,  possible  that  the 
trust  thus  reposed  in  the  widow  may  be  abused  without  detection,  as  may 
the  very  large  discretion  which,  as  the  law  now  stands,  she  undoubtedly 
possesses  in  other  matters  ;  but,  on  the  whole,  \\e  think  it  will  be  found 
most  favourable  for  the  heirs  that  she  should  have  the  power  of  making 
an  honest  compromise  at  every  stage  of  the  proceedings." 

It  is,  it  is  submitted,  clear  that  a  compromise  or  an  award  7  which  amounts 
to  an  alienation  without  necessity,  or  is  otherwise  distinctly  disadvantageous 
to  the  reversioners,8  or  is  made  by  the  restricted  heir  for  her  own  personal 
advantage  only,9  would  not  bind  them,  and  would  be  treated  as  an  aliena- 
tion. Where  the  compromise  amounts  to  a  boncL  fide  settlement  of  disputes, 
and  was  arrived  at  with  due  care  and  caution,10  it  will  be  upheld.11 


1  PareJch  Sanchor  v.  VaJchat  (Bai)  v.  Addepalli  Seshayya  (1012),  35  Mad. 
(1886),  11  Bom.  119  ;  sec  that  case  as  560. 

to  the  law  of  limitation.  a  Tarini  Charan  Ganguli  v.  Watson 

2  Subbammal     v.     Avudaiyammal  (1869),  3  B.  L.  K.  A.  C.  437,  at  pp.  444, 
(1906),  30  Mad.  3.  445  ;  12  W.  B.  C.  B.  413,  at  p.  417; 

3  Gurnak   Prasad  v.    Jai    Narain  Kanhaiya  Lai  v.  Kishori  Lai  (1916), 
LcU(  1 9  2),  34  AIL  385.  38  All.  679. 

*  Mahadd  v.  BaUeo  (1907),  30  All.  7  Moti  Raijiv.  Laldas  JebJw  (1916), 

75 ;  Qolfind  Krishna  Narainv.  Khunni  41  Bom.  93 ;  18  Bom.  L.  B.  954. 

Lai  (1907),  29  All.  487  (reversed  on  e  Indro     Koosr     (Muswmd)     v 

appeal,  see  below,  note   12);    Sant  Abdool   £wkat   (Sfatikfy    (1870),    14 

Kumar  v.  Deo  Saran  (1886),  8  All.  W.  B.  C.  B.  146.    See  Kamfanayani 

365;  Mem  Sarup  v.  Ram  Dei  (1906)»  Timmaji  v.  Kambinayani  Subbaraju 

29  All.  239.    See  Sheo  Narain  Svngh  (1910),  33  Mad.  473. 

v.  Khurgo  Koerry  (1882),  10  0.  L.  B.  8  See  Imrit  Konwwr+r.  Hoop  Narain 

337.      In   J&ram   Laljee   v.    Veerbai  Sirigh  (1880),  6  0.  L.  B.  76;  Jancik 

(1905),  5  Bom.  L.  B.  885,  the  Court  Keshon  Kuar  v.  Debi  Prasad  Singh 

said  :    "  I  think  that  in  the  absence  (Bo&zt)  (1917),  2  Pat.  L.  J,  495. 

of    authority    to    the    contrary,    it  10  Kumarasamt   Odayar  v.  Subra* 

would  be  unsafe  to  treat  anything  wmw,  Iyer  (1916),  31  Mad,  L.  J.  87. 

shojct  of  a  decree  in  a  suit  contested  "  Seo  Khwnni  Lai  (Lola)  v.  Gobind 

fcq  tlie  end  as  coming  within  the  Krishna    Narain    (Kunwar)    (1911), 

ruling  in  the  8Mm  $aw<*  eaae."  38  L  A.  87 ;  23  All.  356  ;  15  C.  W.  N. 

«  Bhogarafa  7mfaftT<ma  Jogfaafa  545 ;   13  Bom.  L.  B.  427  i     Mir&n 
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A  compromise  which  affects  only  her  personal  rights  is  unimpeachable. 

Parties  to  suit.  It  may  be  sometimes  safer  to  make  the  next  reversioners  parties  to  a 
suit  in  order  to  bind  them,1  but  the  widow  fully  represents  the  estate,  and 
the  rights  of  subsequent  rcversioners  will  not  be  affected  by  the  inclusion 
of  the  immediate  reversioners  in  the  suit.  In  Si  inath  Das  v.  Hari  Pada 
Hitter,*  Jenkins,  J.?  drew  a  distinction  between  cases  in  which  the  charge 
was  created  by  the  widow  and  those  in  which  it  \ias  not  created  by  her. 
There  is,  it  is  submitted,  no  ground  for  this  distinction.  There  is  no  reason 
why  next  reversioners  any  more  than  subsequent  rcversioners  should  be 
made  parties. 

Costs  of  suit.  The  estate  is  liable  for  the  costs  of  a  suit  brought  against  the  widow 
and  defended  by  her  on  account  of  the  estate.3  It  may  also  be  liable  for 
the  costs  of  an  unsuccessful  suit  brought  by  her  as  representing  the 
estate.  4 

Tho  reversioners  are  not  bound  by  a  decree  made  after  the 
death  of  the  widow  against  her  representatives.6 
Sale  in  execu-      A  sale  in  execution  of  a  decree,  made  against  a  widow  or 

tion  of  decree.    ,,        .         ,  ,   .    ,    ,  ,    '  .  , 

other  temale  restricted  owner  and  enforcing  merely  a  personal 
claim,  will  only  transfer  the  life  interest  of  the  widow.6 

This,  it  is  submitted,7  applies  also  when  the  decree  is  for  a  debt  incurred 
on  the  personal  security  of  the  widow,  although  such  debt  may  have  been 
incurred  for  legal  necessity.  8 

It  applies  to  a  claim  for  rent  accrued  due  after  the  death  of  the  last  full 
owner,  9 


BiU  (Mussamut)  v.  Sohan  Bibi  (1914), 
18  0.  W.  N.  928  ;  Bihari  Lai  v.  Daud 
liusain  (1913),  35  All.  240  ;  ZTpew- 
dm  Nath  Bose  v.  Bindesn  Prosad 
(1915),  20  C.  W.  N.  210. 

1  See  Mayne's  "  Hindu  Law,"  8th 
ed.,  p.  896,  note  (y). 

2  (1899),  3  C.  W.  N.  637. 

8  Chunder  Coomar  Roy  v.  Gonesh 
Chunder  Doss  (188$),  13  Calc.  283. 

4  Ramfasliore  Chuckerbutty  v.  Rally 
Eanto  Chuckerbutty  (1880),  6  Calc. 
479  ;  8  C.  L.  R.  1. 

6  Xailash  Chandra  Bose  v.  Girija 
Sundari  Deli  (1912),  16  C.  W.  N. 

r>58-  ^ 

6  Nugender  Chunder  Ghose  v.  Ka- 
minee  Dossee  (tireemutty)  (1867),  11 
M.  I.  A.  241;  8  W.  R.  P.  C.  17; 
Braja  Lai  Sen  v.  Jiban  Krishna  Roy 
(1898),  26  Calc.  285  ;  see  Mohima 
Chunder  Roy  Chowdhuri  v.  Gouri  Nath 
Dey  Chowdhuri  (1897),  2  C.  W.  N.  162  ; 
Jugol  Kishore  v.  ^ndromohun  Tagore 
(Maharajah)  (1884),  11  I.  A.  66;  10 
Calc.  985;  Nwana  Maiyav.  Vasteva 
Karanta  (1893),  17  Mad.  208  ;  Baijun 


Doobey  v.  Brij  BhooJcun  Lall  Awmti 
(1875),  2  I.  A.  275  ;  1  Calc.  133  ;  24 
W.  R.  C.  R.  306  ;  Mohwia  Chunder 
Roy  CJwwdhry  v.  Ram  Kishore 
Acharjee  Chowdhry  (1875),  15  B.  L.  R. 
142  ;  23  W.  R.  C.  R  174  ;  Kisto 
Moyee  Dassee  v.  Prosunno  Naratn 
CJiowdhry  (1866),  6  W.  R.  C.  R.  304  ; 
Kristo  Gobind  Majumdar  v.  Hem 
Chunder  Chowdhry  (1880),  16  Calc. 
511  ;  Ram  Shewuk  Roy  v.  Sheo 
Gobind  Sahoo  (1867),  8  W.  R.  C.  R. 
519  ;  Radka  Mohun  Mundul  v.  Soshi 
BJioosun  Biswas  (1878),  3  C.  L.  R  530 
»  See  ante,  p.  492. 

8  Kallu  v.  Faiyaz  Ali  Khan  (1908), 
30  All.  394. 

•  Braja  Lai  Sen  v.  Jiban  Krwhna 
Roy  (1898),  26  Calc.  285;  Mahomed 
Sadat  Ali  MilU  v.  Hara  Sundari  Debya 
(1912),  16  C.  W.  N.  1070  ;  Krislo  Go- 
bind  Majumdar  v.  Hem  Chunder 
Chowdhry  (1889),  16  Calc.  511  ;  Bi« 
reshar  Das  Dey  v.  Kamal  Kumar  Dutt 
(1912),  17  C.  W.  N.  337;  Rameswar 
Mondal  v.  Provabati  Deli  (1914)  19 
C.  W.  N.  313, 


.   JSV.j          BALE   IN   EXECUTION    OF  DE3CE&E. 

A  sale  in  execution  of  a  decree  made  against  the  restricted 
owner  as  representing  the  estate,  will  bind  the  estate  if  the 
whole  interest  be  sold,  and  the  debt  upon  which  the  decree 
was  based  was  one  which  would  have  bound  the  reversion, 
either  as  being  a  debt  of  the  last  male  owner,  or  as  being 
a  debt  in  respect  of  a  transaction  by  which  she  could,  and  did 
bind  the  estate.'1  Otherwise  her  interest  alone  is  affected  by 
the  sale.2 

As  to  a  sale  of  the  reversion,  see  post,  p.  500. 

The  question  frequently  arises  as  to  whether  on  the  proceedings  the 
whole  interest  passes.8  "  In  execution  proceedings  the  Court  will  look  at 
the  substance  of  the  transaction,  and  "will  not  be  disposed  to  set  aside  an 
execution  upon  mere  technical  grounds  when  they  find  that  it  is  sub- 
stantially right.4 

This  question  depends  upon  the  nature  of  the  interest  sold  5  and  the 
terms  of  the  decree  in  execution.6  In  order  to  ascertain  what  passed  by 
the  sale,  the  Court  may  look  at  the  judgment,7  or  the  pleadings,8  or  the 
proceedings  or  decree.9 

In  the  case  of  a  sale  in  execution  of  a  decree  made  on  a  mortgage  and 
executed  by  a  widow  the  question  as  to  whether  more  than  the  widow's 
personal  interest  passed  depends  also  upon  whether  there  was  necessity 
for  the  mortgage.10 

Where  property  is  sold  to  satisfy  several  decrees,  some  of  which  bmd  the 
estate,  the  Court  will  not  interfere  with  the  possession  of  the  purchaser.11 

1  Jugol  Kishore  v  Jotindro  Mohun  judgment  or  proceedings  what  was 
Tagore  (Maharajah)  (1884),  11  I,  A.  actually    sold;     Jugol    Kuhore    v. 
60 ;  10  Oalc.  985.  Jotindro  Mohun  Tagore  (Maharajah) 

2  Ranjit  Singh  (Raja)  v.  Ram  Chan-  (1884),  11  I.  A,  66;    10  Calc.  985; 
dra  Mookerjee  (1899),  4   C.   W.   N.  General  Manager  of  JRaj  DurWiunga 
415  ;    Nabin  Chandra  Saha  v.  Hem  v.  Ramaput  8^ng  (Maharajah  Ooomar) 
Chandra  Ray  (1913),  19  C.  W.  N.  265  ;  (1872),  14  M.  I.  A.  605  ;   10  B.  L.  B. 
Rameswar  Mondal  v.  Provabati  Deli  294;   17  W,  B.  C.  B.  459;   and  sec 
(1914),  19  0.  W.  N.  313.  cases  above,  note  4. 

8  See  Bwoda  Kanta  Qhattopadhya  6  Ram    Lai    Shookool    v,    Akjioy 

v.  Jatindra  Narain  Roy  (1895),  22  Qharan  Hitler  (1903),  7  0.  W.  JST.  G19. 

Calc.  974.  7  Jugol  Kishore  v.  Jotindro  Mohun 

4  Bissessur   Loll   Sahoo   v.    Luch-  Tagore  (MaTiarajah)  (1884),  11  L  A. 

messur  Singh  (Maharajah)  (1876),  6  66 ;  10  Calc.  985. 

I.  A.  233,  at  p.  238 ;  5  C.  L.  B.  477,  8  Srinath  Das  v.  Han  Pada  Hitter 

at  p.  481 ;    General  Manager  of  the  (1899),  3  C.  W.  tf.  637. 

Raj    Durbhunga    v.    Ramaput    Smg  9  Zuhoorul    Huq     (Gbowdhry)     v. 

(Maliarajah  Ooomar),  14  M.  I.  A.  605  ;  Gooroo  Churn  Roy  (1871),  15  W.  R. 

10  B.  L.  B.  294 ;    17  W.  B.  C.  B.  0.  B.  329. 

459 ;   Ishan  Chunder  Mtiler  v.  Buksh  10  Bistolehari   Sahoy    v.    Biajnalh 

Ali  Soudagur  (1863),  Marshall,  614  ;  Prasad  (Lala)  (1871),  7  B.  L.  B  213  ; 

W.  B.  F.  B.  B.  199.  16  W.  B,  C.  B.  49. 

6  The   mere  fact  that  the  right,  u  Debendro  Narain  Roy  (Rajah)  v. 

title,  and  interest  of  the  widow  is  Chundernath    Roy    (Ooomar)    (1873), 

being   sold   does    not   preclude   the  20  W.  B.  C.  B.  30, 
Court   from   ascertaining   from   the 

ILL.  2  K 


498  AMU3A&S  Otf  MVE^tJB,  [CHAK  XV, 

Au  execution  sale  in  sat  L*f  action  of  debts  contracted  by  the  \\idow 
and  the  next  reversioner  has  not  the  effect  of  a  sale  by  her  and  that  rever- 


Sale  for  *   ^        In  n  sale  for  itiTeurs  of  Government  revenue  payable  in 

Revenue.        roppoct  of  the  rfiare  of  an  estate  in  the  possession  of  an  Hindu 

female  restricted  owner,  the  whole  interest  passes.2 

As  to  a  sale  for  arrears  of  rent,  see  Choivdhry  Z'ithoorul  Huq  v.  Ooorco 
Chum  Roy  (1871),  15  W.  R.  C.  R.  329  ;  Raja  Earn  JSanerjee  v.  8onatun  Roy 
(1875),  23  W.  R.  C.  R.  404  ;  Braja  Lai  Sen  v,  Jilan  Krislma  Roy  (1898), 
26Calc.285. 


1  MoUma  Chunder  Roy  Chowdhuri  Charan  OJtosal  (1895),  22  Calc.  64=1 ; 

v.  Gvuri  Xtith  Dey  Choicdhitri  (1897),  Banalata  Dasi  v.  Monmotfia  Nath 

2  Q.  W.  N.  162.  See  ante,  pp.  486,  GonMmi  (1907),  11  G.  W.  N.  821 ; 

487.  Act  XI.  of  1859  (Revenue  Me  law), 

8  Dett  I>a*   Otowdhuri   v,    Bipro  a.  54. 


CHAPTER  XVI. 

REVERSIONEBS  AND   THEIR   RIGHTS. 

UNTIL  the  expiration  of  the  estate  of  the  widow  or  other  interest  of 
restricted  female  heir,  i.e.  on  her  death  (or  possibly  on  her reversionew- 
abandoning  all  interests  in  worldly  affairs  l),  it  is  impossible 
to  ascertain  who  will  succeed  to  the  property. 

"  The  succession  does  not  open  to  the  heirs  of  the  husband  until  the 
termination  of  the  widow's  estate.  Upon  the  termination  of  that  estate 
the  property  descends  to  those  who  would  have  been  the  heirs  of  the 
husband  if  he  had  lived  up  to  and  died  at  the  moment  of  her  death."  2 

During  the  lifetime  of  the  widow  or  other  limited  heir  the 
interest  of  a  reversioner  is  not  vested.  It  amounts  merely  to 
a  "  spes  successions. "  3 

"  None  of  these  reversioners,  speaking  strictly,  can  be  said  individually 
to  possess  any  certain  or  tangible  interest  in  the  reversion ;  for  the  person 
who  will  get  it  is  only  he  who  shall  actually  survive  the  qualified  proprietor 
and  who  shall  occupy  at  her  death  the  position  of  heir  to  the  last  full 
owner,  and  who  that  will  be  it  is  of  course  impossible  to  say."  * 

A  reversioner  is  not  entitled  to  a  declaration  of  his  right  to  succeed. 5  He 
lias  sufficient  interest  to  entitle  him  to  challenge  the  \\ill  of  the  last  male 
owner.6 

He  has  not  an  interest  entitling  him  to  redeem,  during  the  lifetime  of 
the  widow,  property  mortgaged  by  the  widow's  husband ; 7  but  if  he 


*  Ante,  p.  361.  (1916),  43  I.  A.  207;   30  Mad.  634; 

*  Moniram  Eolita  v.  Kerry  Koli*  20  C.  W.  N.  1323 ;  18  Bom.  L,  R.  856. 
tany  (1880),  7  I.  A,  115,  at  p.  154;  See  Specific  Relief  Act  (I.  of  1877), 
5   Calct    776,   at  pp.   789,   790;    6  s.  42;  Skama  Sowdurle  Chowdhrmn 
0.  L.  R.  322,  at  pp.  332,  333.  v.   Jumoona  Choiodhrwn   (1875),  24 

8  Cases  post,  p.  500,  note  2.  W.  R.  C.  R.  86,  explaining  Brinda 

*  CMrmolu  Puirmamma  v.   Chiru*  Dalee    Ckoiodhrain    v.   Pearee    Lall 
volu  Perrazu  (1906),  29  Mad,  390,  at  Ctowdhry  (1868),  9  W.  R.  C.  R.  460. 
p.  391.  8  Syama  Chcvran  Baisya  v.  Prafulfa 

5  Kathama  Natchtar  v.  Dorasinga  Sandari  Gupta  (1915),  19  C.  W.  N.  882. 

Tever  (1875),,  2  I.  A.  169 ;  15  B.  L.  R.  7  Bavn  Chandar  v.  KaUu  (1908),  30 

83;   23  W.  R.  C.  R,  314;   JanaM  AIL  497;   Transfer  of  Property  Act 

Ammal   v.    Narayam  "Wdmi    Aiyer  (IV.  of  1882),  s.  91. 


500 


NO  VESTED 


[CHAP.  3tVi. 


pays  niouey  to  save  the  sale  of  the  property  in  execution  of  a  decree  for 
arrears  of  rent  or  revenue  he  is  entitled  to  sue  the  defaulting  widow  for  the 
amount.1 

The  interest  of  the  reversioner  is  incapable  of  being  transferred,2  or 
of  being  renounced,3  or  of  being  attached  in  execution  of  a  decree.4  In 
case  of  his  insolvency  it  does  not  vest  in  the  Official  Assignee  or  other 
assignee  in  insolvency.5 

An  agreement  to  divide  the  reversion  when  it  should  fall  in,  creates  no 
vested  right,  but  only  a  right  to  claim  specific  performance.6  No  effect 
can  be  given  to  a  contract  for  sale  of  a  reversion  even  after  the  reversion  has 
fallen  in.7 

A  compromise  between  the  reversioner  and  the  widow  acknowledging 
the  right  of  the  widow  under  a  will  is  within  the  competence  of  the  rever- 
sioners,8 but  they  cannot  bind  subsequent  reversioners  by  any  compromise 
of  their  rights.9 

There  is  nothing  to  prevent  the  reversion  being  sold  in  execution  of  a 
decree  in  respect  of  a  debt  due  by  the  last  male  owner,  where  the  widow's 
interest  cannot  be  sold.10 

Where  there  are  several  reversioners  entitled  successively 
to  succeed  to  an  estate  held  for  life  by  a  widow  or  other  restricted 
owner,  no  one  of  such  reversioners  can  be  held  to  claim  through 
or  derive  his  title  from  another  reversioner,  even  if  that  other 


1  Act  IX.  (Contracts)  of  1872,  s.  69 ; 
Pankhabatti  Chaudhurani  v.  Nani 
Lai  Singh  (1913),  18  0.  W.  N.  778. 

8  Transfer  of  Property  Act  (IV.  of 
1882),  s.  6  (a) ;  Muthuveeru  Mudahar 
v.  Vytfiilinga  Mudaliar  (1908),  32 
Mad.  206 ;  Maniclam  Pillai  v.  Rama- 
linga  PilM  (1905),  29  Mad.  120; 
Chiruvolu  Punnamma  v.  CJiiruwlu 
Perrazu  (1906),  29  Mad.  390,  at  p. 
399;  Hargawan  Magan  v.  Baijnaih 
Das  (1909),  32  All.  88  ;  Jaganmth  v. 
Dibbo  (1908),  31  All.  53;  Nund 
Kishore  Lai  v.  Kanee  Rain  Tewary 
(1902),  29  Gale.  355;  6  C.  W.  N. 
395,  in  which  it  was  held  that  Sliam 
Sunder  Lall  v.  Achhan  Kimwar  (1898), 
25  I.  A.  183  ;  .21  All.  71 ;  20.  W.  N. 
729  (S.  G.  in  Court  below,  AcMian 
Kuwwr  v.  Tfaikw  Das  (1895),  17 
All.  125),  overruled  Brahmadeo  Naia- 
yan  v.  Harjan  S^ngh  (1898),  25  Calc. 
778 ;  Bhogaraju  VenTcatrama  Jogtraju, 
v.  Addepalh  Stshayya  (1911),  35 
Mad.  560.  See  Doolichand  v.  Birj 
Xhookm  Lai  Awash  (1880),  10  C.  L. 
&  61,  at  p.  65 ;  6  C.  L.  B.  528,  at 
p.  538;  Kan®  Chandra  Mukerji  v. 


Ah'i-NaU  (1911),  33  All  414;  Ja- 
naki  Ammal  v  Narayanaso/mi  Aiyer 
(1916),  43  I  A.  207 ;  39  Mad.  634 ; 
20  0.  W.  N.  1323 ;  18  Bom.  L.  K.  856. 

3  Dhoorjeti  Subbayya  v.  DhoorjeH 
Venkayya  (1906),  30  Mad.  201. 

*  Gode  of  Civil  Procedure  (Act  V. 
of  1908),  s.  60  (»}. 

5  Babu  Anajz  v.  Hatn&ji  Knshnarav 
(1895),  21  Bom.  319.    See  Insolvency 
(Presidency  towns)  Act  (III.  of  1909), 
s.    52 ;     Provincial   Insolvency   Act 
(III.  of  1907),  s.  2  (e). 

6  Pindnpolu  Sooraparaju  v.  Pindri- 
polu  Veenbhadrvdu  (1907),  30  Mad. 
486. 

7  Jaganudha  Haju  (Sri)  v.  Prasada 
Rao  (Sri  Ra^afi)  (1915),  39  Mad,  554. 

8  Olati  Pulhah  Chetti  v.  Varadara- 
julu  Chetti  (1908),  31  Mad.  474. 

9  See  Ham  ShanJcar  Lai  v.  Oanesji 
Prasad  (1907),  29  All.  451.    As  to  a 
compromise  by  reversioners  to  im- 
partible estates,  see  Barpal  Singh  v. 
LeJchraj  Kunwar  (1908),  30  All.  406, 
and  cases  therein  cited. 

10  Chzdamlaramma  v.  Hussatnamma 
(1915),  39  Mad.  565, 
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happens  to  be  his  father,  but  each  derives  his  title  from  the 
last  full  owner.1 

They  do  not  derive  their  title  from  the  restricted  owner.2 

There  is  no  privity  of  estate  between  one  reversioner  and  another  as 

such,  and  consequently  an  act  or  omission  by  one  reversioner,  except 

so  far  as  he  can  consent  to  an  alienation  by  the  limited  female  owner,3 

cannot  bind  other  reversioners,  whether  or  not  they  happen  to  be  his  heirs.4 

Although  even  an  immediate  reversioner  has  no  interest  Suit  to  re- 
higher  than  a  hope  of  succession,5  he  or  she^  if  not  barred  by s  ram  was 
estoppel,7  limitation,8  or  otherwise,  can  sue   to    restrain  a 
widow,  or  other  restricted  owner,  or  her  assignee,9  from  com- 
mitting waste,10  or  injuring  the  property ;  u  and  in  the  dis- 
cretion of  the  Court  can  obtain  a  declaration  that  an  aliena- 
tion,12 or  any  unauthorized  act  which  is  injurious  to  the  estate 
or  to  the  reversion,  or  will  be  likely  to  injure  the  interests  of 
the  reversioners,  is  voidable  at  their  instance,13  except  during 
the  life  of  the  restricted  owner.14- 


1  Gfovinda  Pittai  v. 
(1904),  28  Mad.  57;  Ehagwanta  v. 
SuJchi  (1899),  22  All.  33;  Abinash 
Chandra  Mazumdar  v.  Sarinath 
Shaha  (1904),  32  Calc.  62,  at  p.  71  ; 
9  0.  W.  JX.  25,  at  p.  31 ;  8Mb  ShanJcar 
Lai  v.  Soni  Earn  (1909),  32  All.  33, 
at  p.  41 ;  Chhiddu  Singh  v.  Durga 
Dei  (1900),  ibid.  382  ;  ante,  p,  365. 

8  8Mb  Shankar  Lai  v.  Soni  Earn 
(1909),  32  All.  33,  at  p,  41 ;  affirmed 
on  appeal;  Soniram  v.  Karihaiya 
Lai  (1913),  35  All.  227 ;  17  0.  W.  N. 
605 ;  15  Bom.  L.  R.  489. 

3  Ante,  pp.  486,  487. 

*  See  BaJiadur  Singh  v.  Mohar 
Singh  (1901),  29  LA.  1;  24  All. 
94;  6  C.  W.  N.  169;  4  Bom.  L.  R. 
233;  Govinda  PiUai  v.  Thayammal 
(1904),  28  Mad.  57;  Veerayya  v. 
Gangamma  (1912),  36  Mad.  570  ;  Ma- 
nokarani  Debi  (Srimulty)  v.  Haripada 
Mitt&r  (1914),  18  0.  W.  N.  718.  See 
post,  pp.  505-507  as  to  the  effect  of  a 
declaratory  suit  by  a  reversioner. 

5  Ante,  p.  499. 

«  Specific  Relief  Act  (L  of  1877), 
as.  39,  54,  illus.  (m) ;  Oolab  Koonwer 
(Musst)  v.  Sh%b  Sahai  (1867),  2  Agra, 
54;  Cfwnesh  Dutt  v.  LaU  MvMee, 
Kooer  (Mwwmut)  (1871),  17  W.  R. 
0,  R.  11. 


7  Ante,  p.  489. 
L  8  Post,  p.  504. 

W'  9  Gobindmani  Dasi  v.  Sbamlal 
Bysak  (1864),  B.  L.  R.  P.  B,  R.  48 ; 
W.  R.  3?.  B.  R,  165;  Kamavodhani 
VenJcata  Subbaiya  v.  Joysa  Narasin- 
gappa  (1866),  3  Mad,  H.  0.  116,  at 
p.  119. 

10  Chatu,  Misser  v.   Jceva  Misscr 
(1880),  6  0.  L.  R.  588.    See  ante, 
p.  473. 

11  Katltama,  Natchiar  v.  Dorasinga 
Tever  (1875),  2  L  A.  169,  at  p.  191 ; 
15  B.  L.  R.  83,  at  p.  119  ;  23  W.  R. 
0.  R.  314,  at  p.  322  ;  Slntrut  Chunder 
Sein  v.  Muthooranath  Pitdatick  (1867), 
7  W.  R.  0.  R.  30k 

18  This  includes  a  division  among 
the  female  members  of  a  family  after 
a  collusive  arbitration,  Ram  Sarup 
v.  Ram  Dei  (1906),  29  All.  239.  It 
includes  a  mortgage  by  conditional 
sale  (Odit  Naram  Stngk  v.  Dhurm 
Mahtoon,  W.  R.  1864,  C.  R.  263),  or 
any  other  form  of  mortgage.  As  to 
a  compromise  by  the  restricted  owner, 
see  ante,  pp.  495,  496. 

13  Specific  Relief  Act  (I.  of  1877), 
s.  42,  illus.  (e),  Mahomed  Shumsool 
Hooda  (Mowivie)  v.  Shemtham  (1874), 

For  note  14  see  nest  page. 
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BESTRAINING  WASTE. 


[CHAP.  xvi. 


If  the  transaction  be  by  a  written  instrument  the  Court  can  order  it 
to  be  delivered  up  and  cancelled.1 

The  reversioner  can  also,  it  is  submitted,  sue  to  protect  the  estate  from 
any  injury,  against  the  happening  of  which  the  limited  owner  is  not  taking 
sufficient  precautions. 

There  must  be  an  injury  to  the  reversion.2  Where  the  widow  pur- 
ports only  to  convey  her  own  interest  there  is  no  ground  for  interference, 
but  where  the  act  is  an  injury  to  the  reversioners  the  Court  will  interfere.3 

"  The  principle  upon  which  a  reversionary  heir  is  allowed  to  main- 
tain a  declaratory  suit,  although  it  may  turn  out  in  the  end  that  he  is  not 
the  person  who  actually  gets  the  property,  is  that  otherwise  evidence 
regarding  the  true  character  of  the  alienation  might  disappear  and  be  not 
available  when  required."  4 

"  The  plaintiff  would  indeed  have  a  right  to  restrain  the  widow  from 
waste;  but  his  right  to  do  this  arises  less  from  the  necessity  of  protecting 
Jiis  own  interests  than  from  the  function  vested  by  the  Hindu  law  in  the 
next  male  heir  of  a  person  whose  estate  descends  to  a  female,  namely,  that 
of  protecting  the  estate.  And  it  is  obvious  that,  if  heirs  in  expectancy 
were  debarred  from  suing  to  protect  waste  until  the  succession  had  actually 
accrued,  the  waste  would,  in  most  cases,  be  past  remedy,  and  the  estate 
irretrievably  impaired."  5 


2I.A.7;  14  B.  L.  B.  226  ;  22  W.  B. 
C.  B.  609 ;  Isri  Dut  Koer  v.  Hansbutti 
Koerain  (Mussumut)  (1883),  10  I.  A 
150;  10  Calc.  324;  13  C.  L.  B.  418; 
Raj  Lukhee  Dabea  v.  Gokool  Chunder 
Chowdhry  (1869),  13  M.  I.  A.  209; 
3  B.  L.  B.  P.  C.  57 ;  12  W.  B.  P.  C. 
47;  Goolab  Sing  (Kooer)  v.  Kurun 
Sing  (Rao)  (1871),  14  M.  I.  A.  176 ; 
10  B.  L.  B.  1;  Jumoona  Dassya 
Chowdhrani  v.  Bamasoonderai  Dassya 
Choivdhrani  (1876),  3  I.  A.  72 ;  1 
Calc.  289;  25  W.  B.  C.  B.  235; 
Balbhadra  v.  Bhawani  (1907),  34 
Calc.  853;  11  C.  W.  N.  956;  Hem 
Chunder  Sanyal  v.  Sarnamoyi  Debi 
(1894),  22  Calc.  354;  Chottoo  Misser 
v.  Jemah  Misser  (1880),  6  Calc.  198 ; 
6  C.  L.  B.  588;  Adi  Deo  Narain 
Singh  v.  Dukharan  Singh  (1883),  5 
All.  532 ;  Upendranarain  Myti  v. 
Gopeenath  Bera  (1883),  9  Calc.  817 ; 
12  C.  L.  B.  356^  Gangayya  v.  Maha- 
lakshmi  (1886),  10  Mad.  90;  Gopi- 
chand  v.  Sujan  Kuar  (1886),  8  All. 
>,  646 ;  Gobindmani  Dasi  v,  Shamlal 
Bysak  (1864),  B.  L.  B.  P.  B.  B.  48; 
W.  B.  F.  B.  B.  165;  Oodoy  Chand 
Jha  v.  Dhun  Monee  Debia  (1865),  3 
W,  ^L  C.  B.  183 ;  Grose  v.  Amirta- 
^W%y^»((|86p)*  4  B.  L.  B.  0.  C.  1 ; 

Roy   v.  'Mohammed   'fflumwl   Hotfa 


(1869),  3  B.  L.  B.  A.  C.  196;  12 
W.  B.  C.  B.  26;  Chuttur  Narain 
(Latta)  v.  Wooma  JCoonwaree  (Hussa* 
mut)  (1867),  8  W.  B.  C.  B.  273; 
Bistdbehari  Sahoy  v.  Biajnath  Prasad 
(Lola)  (1871),  7  B.  L.  B.  213;  16 
W.  B.  C.  B.  49 ;  Damoodur  Surmah 
v.  MoJiee  Kant  Surmah  (1873),  21 
W.  B.  C.  B.  54 ;  Radha  (MussamvJt) 
v.  Kour  (Mussamut),  W.  B.  1864, 
C.  B,  148. 

i*  Ante,  p.  477. 

1  Specific  Belief  Act  (L  of  1877), 
s.39. 

2  See  Sreenarain  Mitter  v.  Kishen 
Soondory  Dassee  (1873),  L   A.   Sup. 
Vol.  149 ;  11  B.  L.  B,  171 ;  19  W.  B. 
C.  B.  133. 

3  See   Ram   Pershad  CTiowdry    v. 
Jokhoo  Roy  (1884),  10  Calc.  1003. 

*  Per  Mookerjee,  J.,  in  Abinash 
Chandra  Mazumdar  v.  Harinath 
ShaM  (1904),  32  Calc.  62,  at  pp.  66, 
67;  9C.  W.  N.  25,atp.  27;  Chottoo 
Miss&r  v.  Jemah  Miss&r  (1880),  6 
Calc.  198 ;  6  C.  L.  B.  588 ;  Chwuvoh, 
Punnamma  v,  Chiruvolu  Perrazu 
(1906),  29  Mad.  390,  at  p.  402.  See 
Behary  LdO,  Mcfowuwr  v.  Madho  Latt 
Shir  Gyawal  (1874),  13  B.  L.  B.  22 ; 
21  W.  B.  C.  B.  430. 

5  Pranputoee  Xoer  v.  Futteh  Baha* 
door  8i<n#h  (Lafla)  (1863),  2  Hay, 
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CHAP.  XVI.]       DECLARATORY  DECREE,  S03 

Such  suit  is  based  on  the  danger  to  the  inheritance  common  to  all  the 
reversioners.1 

"  Suits  of  that  kind  form  a  very  special  class,  and  have  been  entertained 
by  the  Courts  ex  necessitate  rei.  It  seems,  however,  to  their  Lordships  that  if 
such  a  suit  as  that  is  brought  it  must  be  brought  by  the  reversioner  with  that 
object,  and  for  that  purpose  alone,  and  that  the  question  to  be  discussed  is 
solely  between  him  and  the  widow ;  that  he  cannot  by  bringing  such  a  suit, 
get,  as  between  him  and  a  third  party,  an  adjudication  of  title  which  he 
could  not  get  without  it."  2 

The  granting  of  a  merely  declaratory  decree  3  or  of  an  Declaratory 
injunction  *  is  discretionary. 

Where  the  reversioner  sues  to  have  an  alienation  made  by  the  widow 
declared  to  be  void  except  during  her  life,  a  strong  case  of  expediency 
must  be  shown  to  justify  a  Court  in  refusing  declaratory  relief.5 

In  the  exercise  of  its  discretion  the  Court  would  refuse  to  make  a  declara- 
tion with  regard  to  a  mortgage  for  a  small  sum  of  money  which  might  be 
paid  off  by  the  widow  in  her  lifetime.6 

In  a  case  where  the  widow  purported  to  deal  with  the  property  by 
will  the  Court  gave  the  reversioner  a  declaratory  decree,7  but  in  another 
case  8  such  decree  was  refused,  and  where  an  arrangement  was  one  only  to 
take  effect  on  the  widow's  death  the  Court  declined  to  give  a  decree.  * 

In  a  declaratory  suit  by  reversioners  during  the  lifetime  of  the  widow 
it  is  premature  to  raise  the  question  whether  the  alienees,  having  spent 
money  upon  the  property  purchased  by  them  from  the  widow,  are  entitled 
to  compensation.10 

608,    at    p.    611;     approved    of   in  (Bhaiya)  (1904),  31  I  A.  67;  28  All 

Ohummun  Mohunt  v.  Rajendur  Sohoo  238  ;  8  0.  W.  N.  465 ;  6  Bom.  L.  R. 

(1867),  7W.  R.  C.  R.  119.  495;     Sadut   Ali    Khan   v.    Abdool 

1  Venkatanarayana  Pillai  v.  Sub-  Gunnefi  (Khajeh),  I.  A.  Sup.  Vol.  165  ; 
lammal  (1915),  42   L   A.    125 ;    38  11  B.  L.  R.  203.    As  to  interference 
Mad.  406;    19  C,   W.  N.  641;    17  with  the  discretion  of  Courts  in  India, 
Bom.  L.  R.  468 ;   JanaJd  Ammal  v.  by  higher  Courts  in  that  country,  see 
Narayanasami  Aiyer  (1916),  43  I.  A.  Sant  Kumar  v.  Deo  Saran  (1886), 
207 ;  39  Mad.  639 ;  20  C.  W.  N.  1323  ;  8  AIL  365. 

18  Bom.  L.  R.  856.  *  Specific  Relief  Act  (I  of  1877), 

2  Kcxthama  Natchiar  v.  Dorasinga       s.  52. 

Tever  (1875),  2  L  A.  169,  at  p.  191,  6  Isri  Dut  Koer  v.  ffansbwtti  Koe- 

approved  of  in  Sheoparsan  Singh  v.  r&in   (Mitssumitf,)   (1883),    10   I.   A. 

Eamnandm  Singh  (1916),  43  L  A.  150;  lOCalc.  324;  13  C.  L.  R.  418. 

91,  at  p.  98 ;  43  Caic.  694,  at  p.  705 ;  «  Chhotu  Mahton  v.  Sheobarti  Koer 

20  0.  W.  N.  738,  at  p.  744 ;  18  Bom.  (Musst)  (1901),  5  C.  W.  N.  445. 

L.  R.  397,  at  p.  406.  7  Kalian  Singh  V*.  Sanwdt   Singh 

«  Specific  Relief  Act  (I.  of  1877),  (1884),  7  All.  163. 

s.  42 ;    Sreenarain  Mitter  v.  Kwhen  8  Umrao  Kunuwur  v.  Badri  (1915), 

Soondoree  Das&ee  (1873),  I.  A.  Sup.  37  All.  422. 

Vol.   149 ;    11   B.   L.  R.   171 ;    19  9  Behary  LaXL  Mohwrwar  v.  Madho 

W.  R.  C.  R.  133.    The  Privy  Council  LaU  Shir  Cfyawal  (1874),  13  B.  L.  R. 

is  reluctant  to  overrule  the  discretion  222 ;  21  W.  R.  C.  R.  430. 

of  the  lower  Courts  in  granting  a  10  JRup  Naraiwr.  Oopal  Dem  (Mus- 

declaratory   decree  under   s.   42   of  sammat)  (1909),  36  I,  A.   103 ;    36 

Act    I    of    1877;     Jaipal   Kuwwar  Calo.   780;    13  C.  W.  HT.  920;    11 

(Thakurain)  v.  Indar  Bdhadw  Singh  Bom.  L.  R.  833. 


504  LIMITATION.  [CHAP.  XVI, 

As  to  a  suit  by  a  reversioner  to  set  aside  an  adoption,  sec  ante,  pp. 
164-166. 

Limitation  of        A  suit  during  the  life  of  a  Hindu  female  by  a  Hindu,  who, 
sult  if  the  female  died  at  the  date  of  instituting  the  suit,  would  be 

entitled  to  the  possession  of  land,  to  have  an  alienation  1  of 
such  land  made  by  the  female  declared  to  be  void  except  for 
her  life  or  until  her  marriage,  is  barred  unless  it  be  brought 
within  twelve  years  from  the  date  of  the  alienation.2 

This  does  not  prevent  a  suit  for  possession  after  the  death  of  the  widow.3 
As  to  the  limitation  in  suits  by  subsequent  reversioners,  see  post,  pp. 
507,  508. 

Reversioner          The  reversioner  is  not  obliged  to  sue  during  the  lifetime 
need  not  sue.   ^  ^  restricted  owner  for  relief  in  respect  of  an  alienation 

or  other  act.4    He  can  wait  until  the  property  vests  in  him, 

and  then  sue  for  possession. 

Neglect  to  got       When  the  restricted  owner  refuses  to  have  any  concern 
m  property.     ^.^  ^e  assets,  or  when  she  refuses  or  neglects  to  get  in  tho 

property,5  or  acquiesces  in  a  wrongful  possession,6  the  revor- 

sioner  can  suo. 

It  is  submitted  that  the  reversioner  can  in  some  eases  sue  to  clear  a 
cloud  from  the  title  to  the  property  when  the  restricted  owner  declines  or 
omits  to  sue.7 

Right  to  oust  The  circumstance  that  there  has  been  a  wrongful  alienation 
does  not  ordinarily  entitle  the  reversioner  to  oust  the  restricted 
owner  from  possession,  unless  she  has  committed  some  act- 
involving  forfeiture  of  the  property.8 

1  See  ante,  p.  501,  note  12.  haran    Singh    (1883),    5    All.    532  ; 

2  Limitation   Acts,   IX.    of  1908,        Gunesh  Dutt  v.   Lall  Muttee  Kooer 
Sehed.  I.   art.   125  ;    XV.   of  1877,       (Musmmuf),  17  W.  R.  0.  R.  11 
Sclied.  II.  art.  125  7  See,  however,  Suraj  Bansi  Kun- 

3  JMesmw  (Musst)  v.  (hrfanundan       vxxr    (Mussamat)    v.    Mafayat    Sing 
Tewari  (1908),   12   C.   W.   N.  857;       (1871),  7B.L.R.  669;  16  W.R.  C.  R. 
post,  p.  509.  18. 

*  4  Juggendronath  JSancrjee  v.  JRajen-  8  Haradhun  Naug  v.  Issur  Chunder 

dromth  Holdar  ^1867),  7  W.  R,  C.  R,  JBose  (1866),  6  W.  R.  G,  R.  222 ; 

357.  JZishnee  (Mussumat)  v.  Kbealee  Ram 

5  Radlw,  Mohan  DJiar  v.  Ram  Dass  (1870),  2  N.  W.  P.  424 ;  Junto  Naih 

Dey  (1869),  3  B.  L.  R.  A.  C.  362;  v.  Kulloo  (1868),  3  Agra,  55;  SUb 

24  W.  R.  0.  R.  86,  note.  See  Joy  Koeree  (Mussamut)  v.  Joogun  Singh 

Moornth  Kooer  v.  BuUeo  Singh  (1867),  8  W.  R.  C.  R.  155;  Lott 

(1874),  21  W.  B.  C.  R.  444 ;  CJiunder  Soondcr  Doss  v.  Hurry  Kishen  Doss 

Koomw  Gwgody  v.  RajkisJien  (18C2),  Marsh,  113  ;  1  Ind,  Jur.  0.  S. 

Ban&rfee  (1870),  14  W.  R.  0.  R.  322.  32  ;  1  Hay,  33. 

*  Adi  Deo  Nwain  Singh  v.  Dills- 


CHAP.  XVI.]  SUBSEQUENT  OTVERSIONER.  60S 

An  attempt  at  a  false  adoption  of  a  son  does  not  entail  forfeiture  or  by 
itself  justify  the  Court  in  appointing  a  receiver.1 

In  a  ease  where  the  waste  committed  by  the  limited  owner  shows  that 
she  is  quite  incapable  of  managing  the  property,  and  only  in  such  case,  or 
where  it  is  necessary  to  prevent  waste  or  injury  to  the  reversion  2  or  to 
protect  the  estate,  when  she  declines  to  take  possession  of  it,3  the  Court 
may  deprive  her  of  the  control  and  may  appoint  a  manager  or  receiver.4 
It  may,  if  it  be  for  the  benefit  of  the  estate,  nominate  the  reversioiter  to 
the  management,5  requiring  him  to  pay  the  income  to  the  widow.  A 
similar  course  might  be  adopted  where  the  widow  has  allowed  tho  property 
to  leave  her  hands  or  has  neglected  to  get  it  in.6 

A  subsequent  reversioner  is  not  bound  by  a  declaratory  Subsequent 
decree  made  in  a  suit  brought  by  the  immediate  or  any  other  r"™"v™ 
i'oversioner,7  such  as  a  decree  in  a  suit  seeking  to  declare  tho 
widow's  alienation  invalid.8 

The  Court  would  probably  in  its  discretion  refuse  to  give  a  declaratory 
decree  where  the  matter  had  been  fully  discussed  in  a  suit  brought  by  a 
reversioner  who  had  antecedent  rights. 

A  suit  for  such  purpose  does  not  abate  on  the  death  of  the  plaintiff, 
but  can  be  continued  by  a  subsequent  reversioner.8 

A  suit  for  a  declaration  as  to  an  alienation,  or  to  restrain 
waste,10  may  be  brought  by  a  more  distant  reversioner,  if  the 
roversioners  nearer  in  succession  are  in  collusion  with  the  holder 


1  Komul  Monce  Dossee  v.  Alhad-  Sec  Koroonamoyee  Dasce  v.  Gobind- 
monee  Dossee  (1864),  1  W.  E.  C,  E.  nath  Roy,  Ben.  S.  D.  A.  1859,  p.  944. 
256.  e  Radha  Mohan  Dluir  v.  Earn  Das 

2  Jwala    Nath   v.    Kulloo    (1868),  D&y  (1869),  3  B.  L.  E.  A.  C.  362; 
3  Agra,  55.  24  W.  E.  C.  E.  86,  note. 

3  Seo  Adi  Deo   Narain  S^ngh  v.  7  Act  I.  of  1877  (Specific  Eehef), 
Dukharan  Singh  (1883),  5  All.  532.  s.  43. 

*  Shama  Soonduree  CJwtvdhrain  v.  8  Chhiddu    Singh    v.    Durga    Dei 

Jumoona     Ohowdhrain     (1875),     24  (1900),  22  AIL  382 ;  Satyahani  Ingle 

W.    E.    C.    B.    86.    See    Ex   parte  Rao  Sahib  v.    Bhawni  Bozi  Sahib 

Mathusri  Jijai  Amba  (Rani)  (1890),  (1904),  27  Mad.  588.    See  Chiruvolu 

13  Mad.  390.  Punnamma    v.     Chiruvolu     Perrazw 

s  MaUrani  (Musst)  v.  Nanda  Ltd  (1906),  29  Mad.  390. 
Misser  (1868),  1  B.  L.  E.  A.  C.  27 ;  9  VenJcatanarayana  Pittai  v.  Sup- 

10  W.  E.  C.  E.  73  ;  Gunesh  Dutt  v.  lannal  (1915),  42  1 .    A.    125 ;    38 

Loll  Muttee  Kooer  (Mussumut)  (1871),  Mad.  406 ;  19  C.  W.  N.  641 ;  17  Bom. 

17  W.  E.  C.  E.  11;   Nundlal  Baboo  L.    E.   468;    differing  from    China 

v.  Bolakee  Bebee,  Ben.  S.  D.  A.  1854,  Veerayya      v.       LaJcshminarasamma 

p.  351 ;  Oolukmonee  Dassee  v.  K ishen.  (1912),    38    Mad.    406;     Safyahani 

persad  Kanoongoe,    Ben.    S.    D    A,  Ingle   Rao   Sahib   v.    BJiavani   Bozi 

1859,  p.  210 ;  DinUshen  Shatrah  v.  Sahib  (1904),  27  Mad.   588 ;  Muthu- 

Gungadhur  MooJcerjee  (1863),  2  Hay,  sami  Mudaliyar  v.  Masilamani  (1910), 

582 ;     Adi    Deo   Narain    Singh   v.  33  Mad.  342. 
DuJcharan  Singh  (1883),  5  All  532.          10  Ante,  p,  501, 
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of  the  restricted  estate,1  or  are  precluded  from  suing  by  consent 
to  the  alienation,3  waiver,3  limitation  or  otherwise,'*  or  where 
the  immediate  rovorsioner  has  waived  all  rights  in  the  reversion,6 
or  refiWG«  without  sufficient  cause  to  sue,6  but  under  no  other 
circumstances.7 

Where  the  next  immediate  rovorsioner  will,  if  she  succeeds 
to  the  property,  bo  a  restricted  owner,  the  Calcutta8  and 
Madras9  High  Courts  have  held  that  the  reversioner  next 
in  succession  may  sue.  This  is,  it  is  submitted,  the  correct 
view.  The  Allahabad  High  Court  is  not  agreed  on  this  subject, 
one  view  being  that  the  next  reversioner  can  only  so  sue  in  case 
of  collusion  or  connivance.10 


1  See  Naikram  LaU  v.  Soorujbuns 
Sakee,  Ben,  S.  D.  A.  1859,  p.  891. 

*  BMtawar  v.  Bhagwana  (1910), 
32  All.  76.  Ante,  pp.  486-489, 

a  Bhttsaji  Apaji  v.  Jagannath 
Vithal  (1873),  10  Bom.  H.  C.  351; 
approved  of  in  Anund  Kocr  (Earn)  v. 
Court  of  Wards  (1880),  8  I.  A.  14,  at 
p.  22;  6  Calc.  764,  at  p  772;  8 
C.  L.  R,  383,  at  p.  385;  Ammur 
Singh  v.  Murdun  Sfagh  (1870),  2 
3ST.  W.  P.  31. 

4  Aoinash  Chandra  Maznmdar  v. 
Harinatb  Shaha  (1904),  32  Cala  62 ; 
9  C.  W.  N.  25;  Govinda  Pillai  v. 
Thaijammal  (1904),  28  Mad.  7; 
Jhttia  v.  Kanta  Prasad  (1887),  9  AIL 
441 ;  JMadari  v.  Malki  (1884),  0  All. 
428;  Raghunath  v.  ThaJcuri  (1881), 
4  All.  16 ;  Gauri  Dut  v.  Gur  Salmi 
(1878),  2  AIL  41;  Dowar  Rat  v. 
Boonda  (Mammal)  (1866),  N.  W.  P. 
JF.  B.  R.  56;  Shama  Soondurca 
Chowdhrain  v.  Jumoona  Choicdhmui 
a875),  24  W.  R.  C.  R  86;  Retoo 
Maj  Pcmdey  v.  LaUjee  Pandey  (1875), 
24  W.  R.  C.  R.  399 ;  JBama  Soonduree 
Dossee  v.  Bama  Soonduree  Dossee 
(1868),  10  W.  R.  C.  R.  301.  The 
subsequent  reversioner  is  not  en- 
titled to  wait  until  a  suit  by  the 
immediate  reversioner  is  barred  by 
limitation;  Kunwar  Bahadoor  v. 
Bindmban  (1914),  37  All.  195. 

8  Ammur  Singh  v.  Murdun  Singh 
.  *  M,  W.  P.  3L  In  Sri 
Bal  v.  Pyari  Mam  Dati 
1*.  E,  0.,  a  7Q»  whew  the 
aligned 


his  interests  to  the  next  reversioner, 
the  Court  declined  to  permit  a  suit 
by  the  assignee. 

*  JhuZa  v.  Kanta  Prasad  (18S7), 
9  AIL  441 ;  Abinash  Chandra  Mazum- 
dar v.  HarinatJi  ShaJia  (1904),  32 
Calc,  62  •  9  C.  W.  N  2513. 

7  Meghu    Rai    v.   Ram  JKhelauwn 
Rai  (1913),   35  All.  326;    JJiandhu 
v.  Tariff  (1914),  37  All.  45 ;    19  C. 
W.   N.   197;    17  Bom.   L.   R.   44; 
following  Anund  Koer  (Ram)  v.  Court 
of  Wards  (1880),  8  I.  A.  14;  6  Calc. 
764;    8C.  L.  R.  381. 

8  Abinash  Chandra  Mazumdar  v. 
Harinath  Shaha  (1904),  32  Calc.  62  ; 
9  C.  W.  N.  25,  differing  from  Ishwar 
Narain  v.  Janki  (1893),  15  All.  132 ; 
Ohunder  Koomar  Hasaree    v*  Dwar 
kawth  Purdhan,  Ben.  S.  D.  A.  1859, 
p.  1623,  and  earlier  cases  cited  in 
AUnash  Chandra  Mazumdar  v.  Uari- 
nath  Shaha  (1904),  32  Calc.  62,  at 
p.  67 ;   9  C.  W.  N.  25,  at  p.  28 ;   Bal 
Gottnd  Ram   v.   Birusranee  (1865), 
2  W.  R.  C.  R.  255 ;     contra  Bama 
Soonduree  Dossee  v.  Bama  Soonduree 
Dossee  (1868),  10  W.  R.  C.  R.  301, 
in  which  the  earlier  cases  were  not 
referred  to. 

9  JKandasami  v.  AJckammal  (1889), 
13  Mad.  195 ;  Raghupatt  v.  Twumalai 
(1892),   15  Mad.   422;    Cmambara 
Reddiar    v.    Naflammcd    (1909),    33 
Mad.  410. 

lft  Ishwar  Narain  v.  Janki  (1893), 
15  All.  132,  agreeing  with  Madari  v. 
MalU  (1884),  6  All.  428,  and  di&er- 
ing  from  Balgobind  v. 
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"  Their  lordships  are  of  opinion  that  although  a  suit  of  this  nature  * 
may  be  brought  by  a  contingent  reversionary  heir,  yet  that  as  a  general 
rule,  it  must  be  brought  by  the  presumptive  reversionary  heir,  that  is 
to  say,  by  the  person  who  would  succeed  if  the  widow  were  to  die  at  that 
moment.  They  are  also  of  opinion  that  such  a  suit  may  be  brought  by 
a  more  distant  reversioner  if  those  nearer  in  succession  are  in  collusion 
with  the  widow,  or  have  precluded  themselves  from  interfering.  They 
consider  that  the  rule  laid  down  in  BhiJcaji  Apaji  v.  Jagannath  Vithal  2  is 
correct.  It  cannot  be  the  law  that  any  one  who  may  have  a  possibility  of 
succeeding  on  the  death  of  the  widow  can  maintain  a  suit  of  the  present 
nature,  for,  if  so,  the  right  to  sue  would  belong  to  every  one  in  the  line  of 
succession,  however  remote.  The  right  to  sue  must,  in  their  lordships* 
opinion,  be  limited.  If  the  nearest  reversionary  heir  refuses  without 
sufficient  cause,  to  institute  proceedings,  or  if  he  has  precluded  himself 
by  his  own  act  or  conduct,  from  suing,  or  has  colluded  with  the  widow  or 
concurred  in  the  act  alleged  to  be  wrongful,  the  next  presumable  heir 
would  be  entitled  to  sue :  see  Ooolab  Sing  (Kooer)  v.  Kurwn  Sing  (Eao).* 
In  such  a  case,  upon  a  plaint  stating  the  circumstances  under  which  the 
more  distant  reversionary  heir  claims  to  sue,  the  Court  must  exercise  a 
judicial  discretion  in  determining  whether  the  remote  reversioner  is  entitled 
to  sue,  and  would  probably  require  the  nearer  reversioner  to  be  made  a 
party  to  the  suit."  4 

Mere  delay  by  a  reversioner  in  instituting  a  suit  to  set  aside  an  illegal 
sale  made  by  a  childless  Hindu  widow,  cannot  be  understood  to  amount 
to  acquiescence  in  the  sale.  The  acquiescence  which  would  entitle  a  more 
remote  reversioner  to  maintain  the  suit  must  be  such  as  would  amount  to 
an  equitable  estoppel,  precluding  the  first  reversioner  from  contesting  the 
validity  of  the  sale  made  by  the  widow.5 

'    Although  the  right  of  the  nearest  reversioner  to  maintain  a  Limitation, 
declaratory  suit  may  be  barred  by  the  law  of  limitation,  the 
rights  of  subsequent  reversioners  are  not  thereby  barred.6 


(1884),    6    All.     431.      Seo    Radha  person  in  whose  favour  the  transfer 

Kishen  v.  Bakhtawur  Loll  (1866),  1  complained  of  was  made :   Raja  Dei 

Agra,  1.    The  latest  decision  (Raja  v.  Umed  Singh  (1912),  34  All.  207, 

Dei  v.   Umed  Singh  (1912),  34  All.  at  p.  210. 

207)  is  in  favour  of  the  right  to  sue.  *  Anund  Korer  (Rant)  v.  Court  of 

1  I.e.   to   set  aside  an  adoption.  Wards  (1880),  8  I.  A.  14,  at  pp.  22, 

The   principle  will  apply  to   other  23 ;    6  Calc.  764,  at  pp.  772,  773 ; 

acts  of  the  widow  which  injure  the  8  0.  L.  It.  381,  at  pp.  385,  386. 

interests  of  the  reversion,  s  BalgobinA  v.  Ramkwnar  (1884), 

8  (1873)  10  Bom.  H.  C.  351 5    ante,  6  All.  431,  at  p.  43f ;  Duleep  Singh 

p.  506.  v.   Sree  Kishoon  Panday  (1872),  4 

a  (1871)  14  M.  I.  A.  176,  at  p.  193  ;  N.  W.  P.  83, 

10  B.  L.  R.  1,  at  p.  8.    These  remarks  8  Atinaah  Chandra  Mawmdar  v. 

cover  the  case  where  the  nearest  re-  Harinath  Shaha  (1904),  32  Calc.  62 ; 

versionary    heir    is    a    female    who  9  C.  W.  N.  25 ;  contra  Jamndbai  v. 

supports  the  alienation  in  question,  Dhar&ey  (1902),  4  Bom.  L.  B.  893. 

and   the   nearest   reversionary   heir  See  Mesraw  (Mmst)  v.  Girjanundan 

presumptively  entitled  to   th©  full  Tewari  (1908),  12  C.  W,  N,  857,  at 

ownership   of    the  property  is   the  p.  859.    See  ante,  p.  500. 
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Reversions 
can  dispute 
acts  deroga- 
tory to  suc- 
cession. 


Falling  in  of 
ic  version. 


A  fculwequent  revcrsioncr  would  be  bound  to  "bring  his  suit  within  six 
years  from  the  time  when  his  right  to  sue  occurred.1 

A  minor  who  is  suing  to  declare  an  alienation  invalid  can  obtain  the 
advantage  of  s.  6  of  the  Limitation  Act,2  although  the  right  of  previous 


At  any  rate  where  the  widow  or  other  restricted  female 
owner  omits  to  take  proper  steps  to  safeguard  the  estate,  the 
immediate  reversioner,*  and  apparently  where  he  neglects  to 
do  so,  or  is  precluded  from  doing  so,  a  subsequent  reversioner 
can  dispute  any  act  derogatory  to  his  succession,  which  he  could 
hare  disputed  if  the  property  had  been  vested  in  him. 

For  instance,  he  may  dispute  the  will  of  the  last  male  owner,  or  an  act 
of  a  person  in  whom  the  property  had  previously  been  vested.5 

It  has  been  held  that  a  person  entitled  to  an  estate  in  reversion  expec* 
tant  on  the  death  of  a  Hindu  widow  is  entitled  to  bring  a  suit  for  adminis« 
tration  of  the  estate  of  her  husband.8 

On  the  death  of  the  restricted  heir,  the  then  next  heir  of  the 
last  full  owner  is  entitled  to  the  property.7 

As  to  his  right  to  apply  for  a  succession  certificate,  see  AUnas  Chandra 
Paw?  v.  Prdbodh  Chandra  Paul  (1911),  15  C.  W.  N.  1018. 

If  the  immediate  reversioner  disclaims,  the  next  subsequent  reversioner 
\\ould  be  entitled  to  the  property.8 

The  reversioner  who  becomes  the  owner  is  entitled  to  dispute 
all  unauthorized  acts  of  the  restricted  owner.9 

He  is  entitled  to  recover  the  property  in  the  state  in  which 
it  was  at  the  death  of  the  restricted  owner,10 

As  to  the  liability  for  any  improvements  made  by  an  alienee  holding 
under  an  unauthorized  act  of  the  widow,  see  post,  p.  513. 


1  Limitation  Acts,   IX.   of   1908, 
Sched.   I    art.   120;    XV.   of  1877, 
Sched.  II.  art.  120 ;  Choorarmni  Dasi 
v.  Baidya  Nath  Xaik  (1904),  32  Calc. 
473. 

2  Act  IX.  of  1908;    Act  XV.  of 
1877,  s.  7. 

8  Goitinda  Pdlai  v.  Thayamrnal 
(1904),  28  Mad.  57.  See  Bhagwama 
v.  8ukhi  (1899),  22  All.  33  ;  Abinash 
Chandra  Mazumdar  v.  HarinathSfiaha 
(1904),  32  Calc.  62 ;  9  C*  W.  N.  25. 

*  Rojomoyee  Dasse  v.  Troyluck 
Mobiney  Dassee  (1901),  29  Calc.  260  ; 
6  (X  T$.  N.  267.  See  Sant  Kumar  v. 
IV  ****  (1686),  8  All.  365,  See, 
v,  Janki 


(1893),  15  All.  132. 

5  JBykunt  Nath  Roy  v.  Grish  Chunder 
Mookerjee  (1871),  15  W.  R.  0.  R  96  ; 
Bheem  Ram  Chwkerbuity  v.   Suree 
Kishore.  Roy  (1864),  1  W.  R.  C.  R,  359. 

6  Rojomoyee  Dassee  v.  Troyluckho 
Mohiney  Dassee  (1901),  29  Calc.  260 ; 
6  C.  W.  K  267. 

7  Ante,  p.  367. 

8  Gooshaeen  Teekumjee  v.  Pursotum 
LaUjee  (1868),  3  Agra,  238 ;  Ladooiah 
(Mussumat)  v.  Sanvdfay  (1868),  Hid. 
191. 

9  Ante,  p.  501. 

10  Vrijbhukandas     Dwarkadas     v. 
Dayaram  Jadavji  (1907),  32  Bom.  32  j 
9  Bom.  L,  R,  1181, 
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A  suit  by  a  Hindu  entitled  to  the  possession  of  immovable  Limitation, 
property  on  the  death  of  a  Hindu  female,1  or  by  a  person  to 
whom,  after  the  death  of  the  female,  he  has  assigned  the  pro- 
perty, may  be  brought  within  twelve  years  from  the  death  of 
such  female,  oven  though  the  property  has  passed  into  other 
hands  by  her  alienation,  or  is  held  adversely  to  her,2 

This  applies  to  a  suit  brought  by  a  female  reversions  3  and  to  a  suit 
brought  by  a  person  who  is  entitled  to  the  reversion  after  the  property 
has  been  held  by  two  females  in  succession,4 

The  cause  of  action  by  a  reversioner  for  possession  commences  at  the 
death  of  the  widow,  whether  there  has  been  in  name  or  effect  an  alienation 
for  her  life.5 

The  right  of  reversioners  after  the  death  of  the  restricted  heir  is  not 
affected  by  possession  held  adversely  to  the  widow,  as  their  right  does 
not  accrue  until  after  her  death.6 

Where  there  has  been  an  alleged  adoption,  which  is  disputed,  the 
reversioner  has  the  same  time  within  which  he  can  sue  for  possession.7 

If  the  widow  held  not  as  a  Hindu  widow,  but  under  an  independent  Adverse 
and  adverse  title,  the  reversioners  are  barred  by  such  hostile  possession 
for  .twelve  years.8 


i  Limitation    Act    IX.    of     1908, 
Sched.    I.    art.    141;    Act   XV.    of 
1877,    Sched.    II.    art.    141;     Run- 
cliordas  Vandrawandas  v.  Parwtibfai 
(1899),  26  I.  A.  71 ;   23  Bom.  725 ; 
3  0.   W.  N.   621;    1   Bom.   L.   R. 
607 ;    S.  C.  in  Courts  below  (1897), 
21  Bom.  646  ;    (1889)  14  Born.  482  ; 
Bij<yy    Gopal    Mukwji    v.  Krishna 
Mahishi   Dett   (Snmati)    (1907),    34 
I.  A.  87  ;  34  Calc.  329  ;   11  C.  W.  N. 
424;    9  Bom.  L.  R.  602;    Harihar 
Ojha  v.  Dasarathi  Misra  (1905),  33 
Cal.  257 ;  9  C.  W.  N.  636 ;  RaJchma- 
lai  v.  Keshav  Raghunath  Bhise  (1906), 
31  Bom.  1 ;   Mukta  v.  Dada  (1893), 
18  Bom.  216 ;   Cursandas  Gowndji  v. 
Vundravandas  Purshotam  (1889),  14 
Bom.  482,  at  p.  488 ;  Mesraw  (Musst) 
v.    Girjanundan   T&wari   (1908),    12 
C.  W.  N.  857 ;   Srinath  Kur  v.  Pro- 
sunno  Kumar  Ghose  (1883),  9  Calc. 
934 ;   13  C.  L.  R.  372  ;  Pursut  Koer 
v.   Paint  Roy  (1881),  8  Calc.  442; 
Ram  Dei  Kunwar  v.  Abu  Jafar  (1905), 
27  All.  494 ;  Hanuman  Prasad  Singh 
v.  Bhagauti  Prasad  (1897),  19  All.  357 ; 
Ram  KaU  v.  Kedarnath  (1892),  14 
All.  156 ;  Jhamman  Kunwar  v.  Tiloki 
(1903),  25  AIL  435,  and  Awnt  Dhar 
v.  BMwi  Prasad  (1901),  23  AIL 


448,  differing  from  Tikaram  v.  Shama 
Charan  (1897),  20  All.  42;  Sreera- 
mulu  v.  Knstamma  (1902),  2G  Mad. 
143,  at  p.  147. 

2  Gadadhar  Roy  v.  Hari  Krishna 
Sarkar  (1904),  8  C.  W.  N.  535.    This 
will  only  apply  to  an  assignment  after 
the  death    of  the  widow,    ante,    p. 
500. 

3  Ram  Dei  JLunwar  v.  Alu  Ja/ar 
(1905),  27  All  494. 

4  Jhamman     Kunwar     v.     TiloU 
(1903),  25  All    435;    Sambasiva  v. 
Ragava  (1890),   13  Mad.   512.    See, 
however,    Chhaganram   Ashfaam    v. 
Motigavri  (Bai)  (1890),  14  Bom.  512. 

5  Hanuman  Pra&ad  Singh  v.  B'ha- 
gauti  Prasad   (1897),    19  All.   357; 
Ram  SheutuJc   Roy   v,    Sheo   Gofand 
Sahoo  (1867),  8  W.  R.  C.  R.  519. 

e  See  Ram  Kali  v.  Kedarwth 
(1892),  14  AIL  1*6;  Sheoraji  v. 
Ramjas  Pande  (1911),  33  All.  430. 
As  to  the  old  law,  see  Nolin  Cfatnder 
Chuckerbutty  v.  Guru  Persad  Doss 
(1868),  B.  L.  R.  F.  B.  R.  1008; 
9  W.  R.  C.  R.  505. 

7  Ehagwat  Pershad  v.  Murari  Lai 
(1910),  15  C.  W.  N.  524. 

8  ShamJcoer  v.   Dah  Koer   (1902), 
29  L  A.  132 ;  29  Calc,  664 ;  6  0,  W.  N. 
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Proof  in  suit 
in  which 
alienation  is 
m  question. 


Where  there  is  a  dispute  on  the  subject,  the  fact  of  the  death  of  the 
widow  must  be  proved  by  the  reversioners.1 

In  a  suit  in  which  an  alienation  by  a  restricted  female  owner 
is  in  question,  the  alienee  must  either  prove  the  necessity,  or 
that  he  made  bond  fide  inquiries  as  to  it,  and  satisfied  himself  as 
a  reasonable  man  as  to  its  existence.2  He  is  not,  if  he  so  in- 
quires and  acts  honestly,  affected  by  the  precedent  mismanage- 
ment of  the  estate,3  or  by  the  fact  that  the  necessity  was  created 
by  the  action  of  the  widow.  If  he  made  such  inquiries,  he  need 
not  see  that  the  money  he  advances  is  applied  to  meet  the 
necessity,4  nor  is  he  bound  to  ascertain  that  the  whole  money 
so  advanced  is  actually  required  therefor.5 

The  purchaser  or  mortgagee  must  in  a  case  of  dispute  prove  that  the 
woman  executed  the  deed  with  full  knowledge  of  her  rights,  of  all  the 
circumstances,  and  of  the  consequences  6  and  of  the  nature  of  the  alienation 


(557;  4  Bom.  L.  R.  547,*  Lachhan 
Kunwar  (Mussummat)  v.  Anant  Singh 
(1894),  22  L  A.  25;  22  Calc.  445,  as 
explained  in  Jlwwiman  Kuar  v.  Tiloki 
(1903),  25  All.  435,  and  m  Amnt 
Dhar  v.  BMesri  Prasad  (1901),  23 
All.  448 ;  HaJiabir  Pershad  v.  Adhi. 
kari  £oer  (1896),  23  Calc.  942; 
GajadJiar  Pande  v.  Parbati  (1910),  33 
All  312.  See  Baku  v.  Bhikaji  (1889), 
14  Bom.  317.  See  Ganpatrao  Moroji 
v.  Vamanrao  Shamrao  (IQQ&),  10  Bom. 
L.  R.  216,  where  the  widow  was  given 
an  absolute  title  by  arrangement 
with  the  reversioners. 

1  Walihan  (Mu$summat)   v.  Joge- 
sliwar  Narayan  (1907),  35  I.  A.  38; 
35  Calc.  189 ;   12  C.  W.  N.  227 ;   10 
Bom.  L.  R.  9. 

2  Dharam  Chand  Lai  v.  Bhawani 
Zhsmin  (1897),  24  I.  A.   183;    25 
Calc.  189;    1  C.  W.  N.  697;   Make- 
shar  Baksh   Singh   v.   Ratan  Singh 
(1896),  23  I.  A.  57;    23  Calc.  266; 
Banga    Chandra    Dhur    Biswas    v. 
JagathsJiore     Acharjya      Chowdhuri 
(1916),  43  I.  A.  249;  44  Calc  186; 
21  C.  W.  1ST.  225;   18  Bom.  L.  R. 
368 ;  Birj  Lai  (Lala)  v.  Inda  Kunwar 
(1914),  36  AIL  187 ;  18  C.  W.  N.  652  ; 
16  Bom.  L.  R.  352  ;  Manokarani  Debi 
(BrimvMy)  v.  Hanpada  Mitter  (1914), 
18  C.  W.  N.  718;    Byjnath  Pershad 
(L&tta)    x    Biasm    Beharee    Sahoy 

.  a  R.  79; 


Amarnath  Sah  (Lola)  v.  Achan  Kuar 
(Rani)  (1892),  19  I.  A.  196 ;  14  All. 
436 ;  Bhimaraddi  v.  BJtaslcar  (1904), 
6  Born.  L.  R.  628.  See  ante,  pp.  293, 
294.  In  JanhaU  (Musstt)  v.  Bal- 
Wiadra  Suar  (1911),  15  C.  W.  N.  793, 
the  Court  held  that  mere  inquiries 
from  the  widow  were  insufficient. 

3  Hunooman  Persaud   Panday   v. 
Munraj  Xoonweree  (Mitasumat    Ba- 
looee)  (1856),  6  M.  I.  A.  393;    18 
W.  R.  C.  R.  note  to  p.  81;  Mata 
Pershad    v.    Bhageeruthee    (1870),  2 
N.    W.    P.    78;     Sreenaih    Roy    v. 
RuttunmaUa     Chouidhrain,    Ben.    S. 
D.  A.,  1859,  p.  421, 

4  Hunooman   Persaud   Panday   v. 
Munraj  Koonweree   (Mussumat  Ba~ 
booee)  (1856),  6  M.  I.  A.  393;    18 
W.  R.  C.  R.  note  to  p.  81 ;  Ohansham 
Singh  v.  Badiya  Lai  (1902),  24  All. 
547 ;  Ram  Pershad  Sing  v.  Nagbung- 
shee    Kooer    (Mussamut)    (1868),    9 
W.  R.  C.  R.  501. 

5  Ghansham  Singh  v.  Badiya  Lai 
(1902),  24  All.  547. 

6  See  Kameswar  Persaud  (Baboo) 
v.    Run   Bahadoor  Singh   (1880),    8 
L  A.  8;    6  Calc.  843;    8  C.  L.  R. 
361 ;     Ramratan    Sukal    v.    Nonfat, 
(Mussumat)  (1891),  19  L  A.  1 ;    19 
Calc.  249;    Sada&hiv  Bhaskar  Jwhi 
v.   Dliakubai  (1880),   5   Bom.    450. 
As  to  presumption  of  knowledge  of 
contents  of  document,  see  Bhuban 
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she  was  making,  and  that  such  alienation  was  justified  by  ncces&ity,  or  that 
he  did  all  that  was  reasonable  to  satisfy  himself  of  the  existence  l  and 
extent 2  of  the  necessity. 

Apart  from  any  question  of  necessity,  it  is  clear  that  a  purdahnashin  Purdah- 
lady  is  not  bound  by  an  alienation  unless  it  be  distinctly  proved  that  she  n^hin. 
was  aware  of  all  the  circumstances  and  of  the  nature  and  effect  of  the 
transaction,3  and  that  no  advantage  was  taken  of  her  position.4 

Although  in  many  cases  the  Court  has  required  evidence  that  the  lady 
had  an  independent  adviser,  independent  advice  is  not  always  neces- 
sary.5 "  Advice  is  merely  a  means  to  secure  that  which  is  essential,  an 
intelligent  apprehension  of  the  transaction."  6 

As  to  evidence  of  the  execution  of  a  document  behind  a  purdah,  see 
Padarath  v.  Earn  Narain  Upadhia  (Pandit)  (1915),  42  L  A.  163 ;  37  All. 
474;  19  C.  W.  N.  991 ;  17  Bom.  L.  E.  617;  Rukmini  Kowi  (Musst)  v. 
Nilmnni  Bandyopadhya  (1915),  19  0,  W.  N.  1309. 

The  burden  is  upon  the  purchaser  to  aver  and  prove  that  she  sold  the 
property  under  such  special  circumstances  as  justify  a  Hindu  widow  in 
alienating  the  immovable  property  of  her  husband  without  the  consent  of 
his  heirs.7 

General  evidence  to  the  effect  that  the  husband  died  in  debt,  and  that 
his  widow  had  substituted  new  securities  at  reduced  interest  for  old  ones, 
does  not  exempt  the  person  upholding  the  transaction  from  proving  that 
the  particular  transaction  in  question  was  justified,  nor  does  it  throw  on 
the  other  side  the  onus  of  proving  the  solvency  of  the  husband's  estate.8 


Mohini   Dasi    v.    Qajalakshmi   Debi 
(1915),  19  C.  W.  N.  1330. 

1  Bhagwat  Dayal  Singh  (Raja  Mai) 
v.  Dett  Dayal  Sahu  (1908),  35  I.  A. 
48 ;  35  Calc.  420 ;  12  C.  W.  N.  393. 

*  Lalit    Panday    v.    Sridhar    Deo 
Narayan  Sing  (1870),  5  B.  L,  E.  176. 

3  Kali  Baksh  Singh  v.  Ram  Gopal 
Singh  (1913),  41 1.  A.  23  ;  36  All.  81 ; 
18  C.  W.  N.  282  ;  16  Bom.  L.  E.  147. 

*  Keshub  Loll  Pyne  v.  Radlia  Raman 
Nundy  (1912),  17  0.  W.  N.  991 ;   at 
p.  995. 

6  See  Sudisht  Lai  v.  Sheolarat 
Koer  (Mussummat)  (1881),  8  I.  A.  39  ; 
7  Calo.  245;  Tika  Ram  v.  Deputy 
Commissioner  of  JBara  Banki  (1899), 
26  L  A.  97 ;  26  Calo.  707  ;  3  C.  W.  N. 
573  ;  1  Bom.  L.  B.  692  ;  Sham  Koer 
v.  Dah  Koer  (1902),  29  I.  A.  132  ;  29 
Calc.  664;  6  C.  W.  N.  657;  4  Bom. 
L.  E.  547;  Bhagwat  Dayal  Singh 
(Raja  Mai)  v.  Deli  Dayal  Sahu  (1908), 
35 1.  A.  48 ;  35  Calc.  420  ;  12  C.  W.  N. 
393  ;  10  Bom.  L.  E.  230  ;  Sumwddin 
Goolam  Husein  v.  Abdul  Susein 
Kalimuadin  (1906),  31  Bom.  165; 
Narbadabai  v.  Mahadeo  Narayan 
(1880),  5  Bom.  99,  at  p.  107 ;  Achhan 
Kuar  v,  ThaXwr  Das  (1895),  17  All. 


125;  Sajjad  Husain  (Mirza)  v. 
Wazir  Ali  Khan  (Nawal)  (1912), 
39  I.  A.  156  ;  34  All.  455  ;  14  Bom. 
L.  E.  1055,  and  cases  cited  in  Ameer 
Ali  and  Woodroffe's  Indian  Evidence 
Act,  note  to  s.  111.  As  to  the  attesta- 
tion of  documents  executed  by 
purdahnashins,  see  Sarur  Jigar  Begum 
v.  Barada  Kanla  Hitter  (1910),  37 
Calc  526  ;  14  C.  W.  N.  974. 

6  See   Kamini  Dasee  v.   Krishna- 
chandra    Mukerjee.   (1912),  39   Calc. 
933;    16  C.  W.   N.   649;    Badiata- 
nessa  Bibee  v.  Ambika  Charan  Ohose 
(1914),  18  C.  W.  N>  1133.    In  Mo- 
habir  Prosad  (Lala)  v.   Taj  Begum 
(Mussamat),  19  C.  W.  N.  162;  tJie 
Court  declined  to  uphold  a  mortgage 
in  favour  of  the  legal  adviser  of  the 
lady.    As   to   the   duty  of   persona 
standing  in  a  fiduciary  relationship 
to  the  lady,  see  Sn  Kishan  Lai  v. 
Kashmiro    (Mussammat)    (1916),    31 
Mad.  L.  J.  362. 

7  Qurunath  Nilkanth  v.  Knshnaji 


8  Maheshar  BaJcsh  Singh  v.  Ratan 
Singh  (1896),  23  1.  A.  57  ;  23  Calc.  266. 
See  Tayammaul  v.  Saslwhalla  Naiker 
t!865)r  10  M.  I.  A.  429,  at  p.  433. 
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of  time  does  not  affect  the  question  of  onus  of  proof,  except  in 
so  far  as  it  may  give  rise  to  a  presumption  of  acquiescence  or  save  the 
alienee  from  adverse  inferences,  arising  from  the  scanty  proof  which  may 
be  offered.1 

As  to  the  effect  of  a.  recital  of  the  necessity,  see  ante,  p.  296. 

Where  portion       Where  a  portion  only  of  the  justifying  necessity  is  proved, 

neces°fty        and  the  alienee  knew,  or  might,  if  he  made  proper  inquiries, 

proved,         j^ve  known  that  a  less  amount  than  the  amount  paid  by  him 

was  required  to  meet  the  necessity,  the  estate  may  be  charged 

with  the  lesser  amount,2  and  may  be  released  on  payment 

thereof,3  or  the  sale  may  be  set  aside  on  payment  of  the  amount 

due  with  interest,  mesne  profits  being  set  off  in  case  the  alienee 

has  had  possession ; 4  or  possession  may  be  conditional  on  the 

repayment.5 

It  was  said  in  one  case ;  6  "It  has  been  held  by  the  Privy  Council  in 
the  case  of  Deputy  Commissioner  of  Kheri  v.  Khanjan  Singh  7  that  where 
a  sale  by  a  widow  is  partially  invalid  owing  to  absence  of  legal  necessity, 
the  whole  sale  must  be  set  aside,  the  purchaser  accounting  for  the  mesne 
profits,  and  the  sums  expended  for  legal  necessity  being  set  off  against 
them."  The  Judicial  Committee  laid  down  no  such  general  proposition 
in  that  case.  In  another  case,8  it  was  said :  "It  would  manifestly  be 
impossible,  and  possibly  prejudicial  to  the  interest  of  the  estate,  if  the 
widow  "w  ere  to  be  held  to  be  bound  in  every  instance  to  sell  property  for 
payment  of  a  debt  due  from  her  husband  for  exactly  the  sum  due  to  the 
creditor,  and  we  are  of  opinion  that  the  Privy  Council  did  not  intend  to 
lay  down  any  such  rule."  On  the  question  as  to  whether  an  alienation 
should  be  entirely  set  aside,  should  not  the  test  be :  having  regard  to  the 
fact  that  there  was  some  necessity,  was  the  transaction  a  proper  one  and 

1  Ramneshwaf    Prasad    Sitigh    v.  9   W.   R.   C.   R.    107,   followed   in 
Chandi  Prasad  Swigli  (1911),  38  Calc.  Sugeeram  Begum  v.  Juddoobuns  8u- 
721 ;  upheld   on  appeal   (1915),   43  haye  (1868),  9  W.  R.  C.  R.  284. 
Calc.  417.  *  See     Deputy     Commissioner     of 

2  See  Kamikhaprasad  Roy  v.  Jaffa-  Khen  v.  Khanyan  Singh  (1907),  34 
damla    Dasi     (Snmati)     (1870),     5  I.  A,  72 ;  29  All.  331 ;   11  C.  W.  N. 

B.  L.    R.    508 ;     Golind   Singh    v.       474 ;  9  Bom.  L.  R.  591. 

Baldco  Stotffh  (1903),  25  All.   330  ;  B  Bhagwat  Dayal  Singh  (Raja  Rai) 

Thakurmani  Singh  v.  Dai  Rani  Koeri  v.  Deli  Dayal  Sahu  (1908),  35  I.  A, 

(1906),  33  Calc.  1079 ;   Deputy  Com-  48  ,•  35  Calc.  420 ;   12  C.  W.  N.  393  ; 

vmssioner  of  Kh&  i  v.  Rhanjan  Singh  10  Bom.  L.  R.  230. 
(1907),  34  L  A.  72 ;  29  AH  331 ;   11  6  Hari  Kissen  Bhagat  v.  Bajwig 

C.  W.  N.  474;    9  Bom.  L.  R.  591;  SaJiai  Singh   (1909),   13   C.   W.   ». 
Lalit  Panday  v.  Sridhar  Deo  Narayan  544,  at  p.  549. 

Sing  (1870),  5  B.   L.   R.   176 ;    13  7  (1907),  34  I.  A.  72 ;  29  All.  331 ; 

W.  R.  C.  R.  457;    Paparayudu  v.  11  C.  W.  N.  474;  9  Bom.  L.  R.  591 

Rattamma  (1912),  37  Mad  275.  8  Felaram     Roy     v.     Eagalanand 

3  Ram  Dei  Kunwar  v.  Abu  Jafar  Banerjee  (1910),  14  C.  W.  N.  895, 
(1905),  27  AIL  494 ;    Phool  Chund  at  p.  896, 

Loll  v.  Rughooluns  Suhaye   (186S), 
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for  the  benefit  of  the  estate  ?  1    Otherwise,  if  the  alienation  he  set  abide 
altogether,  a  bond  fide,  alienee  might  lose  his  money  and  have  no  security. 

There  is  authority  that  a  suit  to  set  aside  a  sale,  where  the  necessity 
for  the  whole  of  the  purchase  money  was  not  proved,  cannot  bo  successful 
unless  the  plaintiff  offers  in  his  plaint  to  pay  the  sum  due ;  3  but  other 
authority,  which  is,  it  is  submitted,  preferable,  aLo-wd  that  no  such  offer  is 
necessary.3 

Where  an  alienation  is  set  aside,  the  roversioner  may  sometimes  be  Equities  on 
required  to  pay  the  amount,  to  the  extent  of  which  the  estate  hap  derived  setting  aside 
benefit.  alienation. 

Where  the  widow  raises  money  to  pay  off  a  mortgage,  although  she 
has  funds  sufficient  for  the  purpose  the  reversioner  is  not  entitled  to  set 
aside  the  sale  except  upon  the  terms  of  paying  off  the  mortgage.4 

Where  the  widow  borrows  money  for  the  purpose  of  increasing  her 
husband's  estate  by  purchase  of  other  property,  the  reversioners,  if  claim- 
ing the  acquisition,  must  satisfy  the  debt.5 

Where  the  purchaser  has  to  the  knowledge  of  the  reversioner,  and 
without  any  protest  from  him,6  or  if  he  believed  in  good  faith  that  he 
had  an  absolute  title,7  laid  out  sums  for  the  improvement  and  benefit  of 
the  property,  the  reversioner,  on  obtaining  the  reversal  of  the  sale,  may  be 
required  to  compensate  the  purchaser,8  but  the  purchaser  cannot  claim 
money  spent  on  repairs,  or  the  right  to  remove  any  building  which  he 
may  have  erected.9 

On  the  death  of  the  restricted  owner  the  reversioner  takes  Pending  suits, 
her  place  in  suits  pending  by  or  against  her  on  account  of  the 
estate,10  and  can  execute  decrees  obtained  by  her  in  such  suits.11 

If  the  stndhan  heir  of  the  widow  is  erroneously  substituted  in  the  pro- 
ceedings the  reversioner  is  not  bound.12 

1  Sco  Phool  Chund  Lall  v.   Rug*       21  Bom.  749. 

hodbima  Suhaye  (1868),  9  W.  R.  C  R.  7  Transfer  of  Property  Act  (IV,  of 

107;  see  ante,  p.  485*  1882),  s.  51  ;   Abhoy  Churn  Ghost  v. 

2  Singam    Setti   Sanjiui   Eondaya  Attar  moni  Dassee  (1908),  13  0.  W.  N. 
v    Draupadi   Bayamma    (1907),    31  931. 

Mad.    153;     Mutteeram    Kowar    v.  8  Kidar  Nath  v.  MathctMal  (1913), 

Qopmtl  $ahoo  (1873),  11  B,  L.  R.  416 ;  40  Calc.  555  ;    17  C.  W.  N.  797  ;  15 

20   W.    R,    0.    B.    187.    See   Phool  Bom.  L.  R.  467.    Sec  ante,  p.  307. 

Clwnd  Lall   v.    Rughoobum  Suhaye  9  Vrijbhukandasv.Dayaram  (1907), 

(1868),  9  W.  B.  0.  B.  107,  at  p.  109.  32  Bom.  32 ;  9  Bom  L.  K.  1181. 

8  Paparoyadu  v.  Rattamana  (1912),  10  Eikhai  Rai  v.  Sheo  Pujan  Swgh 

37  Mad.  275.  (1910),  33  All.  15  ;  Premmoyi  Choudh- 

*  See    Mahomed   Shumsool  Hooda  -    ram   v.    Preonath   Dhur   (1896),   23 

(Moulwe)    v.    Shewukram    (1874),    2  Gale.    636;     Jadubar&i   Kunwar    v. 

I  A.  7  ;  14  B.  L.  B.  226;  22  W.  R.  Mahpal  Singh  (1915),   38  All.    111. 

C.  B.  409;    Sadashw  Bhaskar  Joshi  See    CMntamony    Dutt    v.    MoJiesk 

v.  DhaJcvbai  (1880),  5  Bom.  450.  Chundra  JBanerjee  (1896),  23  Calc  454. 

5  Oodey   SinyJi,   (Kooer)    v.    Phool  *     13-  Mahadeo    Singh    v.    Sheokaran 
Chund   (1873),    5   N.    W.    P.    197 ;  Singh  (1913),  35  All.  481. 

ShewaJc  Ham  (Rai)  v.  Bhowani  Bwksh  12  KaiUsh  Chandra  Bo&&  v.  (hrija 

Singh  (1880),  6  C.  L.  B.  140.  Sundari  Debi  (1912),  39  Calc.  925  ; 

6  See    Dattafi    Sakharam    Rajad-  16  C.  W.  N.  658. 
hifah  v.  Kalba  '?e$e  Pwabha  (1896), 

H.L,  2   L 
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°f  When  there  are  uo  heirs  of  the  last  full  owner  the  Grown, 

as  ultimate  heir,  can  (it  is  submitted,  during  the  woman's 
lifetime  or  thereafter)  impeach  the  unauthorized  act  of  a 
restricted  female  owner,1  and  has,  it  is  submitted,  all  such 
other  rights  as  may  be  possessed  by  a  reversioner. 

Except  a  reversioner  or  a  person  who  has  purchased  at  an 
execution  sale,  which  disposed  of  the  whole  interest  in  the  pro- 
perty^ no  one  else  is  entitled  to  dispute  the  acts  of  a  restricted 
owner.3 

1  Collector     of     Masulipatam     v.  »  Deomndan    Pershad     v.     Udit 
Camly  Vencata  Narrainapali  (1861),  Naraiti  Singh  (1914),  18  C.  W.   N. 
8  M.  I.  A.  529 ;  2  W.  R.  P.  0.  61.  940,    Sec  Brojokislioree  Dassee  v.  Sree* 

2  Rajkishen  Sircar  v.  Jaheeroorul  mill  Bose  (1868),  9  W.  R.  C.  R.  4C3. 
Huq  (UhowdhrtfV?.  R.  1864,  C,  R.351. 
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INHERITANCE   TO  PRIVATE   IMPARTIBLE  PROPERTY. 

THE  succession  to  property  which  is  impartible  in  the  sense  inheritance  to 
that  it  descends  to  a  single  heir  *  depends  upon  custom,2  or  eSe!lbl° 
on  the  terms  of  the  grant  by  Government.3 

"  The  question  whether  an  estate  is  subject  to  the  ordinary  Hindu 
law  succession,  or  descends  according  to  the  rule  of  primogeniture,  must 
be  decided  in  each  case  according  to  the  evidence  given  in  it."  * 

"  The  acceptance  of  a  sanad  in  the  common  form  under  Madras  Regu- 
lation XXV.  of  1802,  does  not  of  itself,  and  apart  from  other  circum- 
stances,  avail  to  alter  the  succession  to  an  hereditary  estate."  5 

The  burden  of  proof  is  upon  the  person  asserting  that  the  ordinary  Hindu 
law  of  inheritance  does  not  apply.6 

"  When  inheritance  is  impartible  it  is  enjoyed  in  a  different  Principles  of 

_____  inheritance. 


1  See  ante,  pp.  259-262. 

2  As  to  custom,  see  ante,  pp.  27-32. 
8  Sec    Venkata    Narasimha    Appa 

Row  (Rajah)  v.  Court  of  Wards,  7 
I.  A.  38 ;  6  C.  L.  R.  153 ;  Ramnad 
Case  (1893),  24  Mad.  613,  and  cases 
below,  note  5.  As  to  a  grant  by  the 
East  India  Company  in  1771,  soo 
Ram  Nundun  Singh  v.  Janki  Koer 
(Maharani)  (1902),  29  I.  A.  178 ;  29 
Calc.  828;  7  0.  W.  N.  57;  4  Bom. 
L,  R.  664. 

*  Malikarjuna  (Srimantu  Rajah 
Yarlagadda)  v.  Durga  (Srimantu 
Rajah  Yarlagadda)  (1890),  17  I.  A. 
134,  at  p.  144;  13  Mad.  406,  at 
p.  423 ;  Kachi  Kaliyana  Rengappa, 
KalaTcka  Thola  Udayar  v.  Kachi  Yuva 
Rengappa  Kalakka  Thola  Udayar 
(1905),  32  I.  A.  261,  at  p  269;  28 
Mad.  608,  at  p.  515;  10  0,  W.  N. 
95,  at  p.  100 ;  7  Bom.  L  R.  907  ; 
Venkata  Narasimha  Appa  Row  (Sri 
Raja)  v.  Parthasarathy  (Sri  Raja) 
(1913),  41 1.  At  51,  at  p.  61 ;  37  Mad, 
199,  at  p.  209 ;  17  0.  W.  N.  1221,  ai 
p.  1224 ;  15  Bom.  L.  &  1010,  at  & 


1014;  Durga  Cliaran  Mahto  v.  Ra» 
ghunath  Mahto  (1913),  18  C.  W.  N.  55. 

6  Kachi  Kaliyana  Rengappa  Ka- 
laWca  Thola  Udayar  v.  Kachi  Ytiva 
Rengappa  KalakJca  Thola  Udayar 
(1905),  32 1.  A.  261,  at  p.  269 ;  28  Mad. 
508,  at  p.  515 ;  10  C.  W.  N.  95,  at  p. 
106  ;  7  Bom.  L.  R.  907  ;  Mutta  Vadu- 
ganadha  Tevar  v.  Dora&inga  Tevar 
(1881),  8  I.  A.  99;  3  Mad.  290; 
Mahkarjuna  (Srimantu  Rajah  Yarla* 
gadda)  v.  Durga  (Srimantu  Rajah 
Yarlagadda)  (1890),  17  I.  A.  134;  13 
Mad.  406  ;  Venkala  Narasimha  Appa 
Row  (Rajah)  v.  Court  of  Wards 
(1879),  7 1.  A  38 ;  6  a  L.  R.  153  ;  Col- 
lector of  Trichinopoly  v.  Lekkamani 
(1874),  1  I.  A.  282 ;  14  B.  L.  R.  115. 

6  See  Venkata  Narasimha  Appa 
Row  (Sri  Raja)  v.  Parthasarathy  (Sri 
Raja)  (1913),  41  I.  A.  51,  at  p.  61 ; 
37  Mad.  199,  at  p.  209 ;  17  C.  W.  N. 
1221,  at  p.  1224  ;  15  Bom.  L.  R.  1010, 
at  p.  1014 ;  Durga  Charan  Mahto  v. 
Raghunath  MaUo  (1913),  18  0.  W.  N. 
55.  See  ante,  p.  32, 
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Separate 
acquisition. 


Ken*** 


Primogeni- 
ture. 


Where  tho  impartible  estate  is  a  separate  acquisition,*  the 
i  ^  succession  to  separate  acquisitions  applies,  and  a 
woman  can  succeed  as  in  the  case  of  partible  property.2 

"There  is  no  inconsistency  between  a  custom  of  impartibility  and 
the  right  of  females  to  inherit,  as  may  be  illustrated  by  the  well-known 
Shivagunga  case,3  and  therefore  the  general  law  must  prevail  unless  it 
be  proved  that  the  custom  extends  to  the  exclusion  of  females."  * 

Thus  in  default  of  male  issue  the  widow  succeeds.5  As  to  the  case 
\\here  there  is  more  than  one  widow,  see  ante,  p.  387. 

As  to  the  daughters'  sons,  see  ante,  p.  390. 

When  ancestral  impartible  property  governed  by  the  Mitak- 
°f  shara  law  passes  from  one  line  to  another,  it  devolves,  not  on 
the  coparcener  nearest  in  blood,  but  on  the  nearest  coparcener 
of  the  senior  line.6 

If  there  be  no  indication  to  the  contrary,  the  property 
descends  according  to  the  rule  of  primogeniture,7  i.e.  as  between 
persons  of  the  same  class  the  elder  would  be  entitled  to  succeed.8 

In  some  cases  another  ground  of  selection  and  not  primogeniture  is  the 
governing  rule  of  the  family.9 


1  As  whore  there  is  a  grant  from 
tho  Government  independently  of  tho 
family.  See  Earn  Nundun  Singh  v. 
Janki  Koer  (1902),  29  L  A.  178 ;  29 
Calc.  828 ;  7  0.  W.  N.  57 ;  4  Bom. 
L.  R.  644. 

8  Katama  Natchiar  v.  Rajah  of 
SUwgiinga  (1863),  9  M.  I  A.  543 ; 
2  W.  R.  P.  G.  31 ;  Mam  Nundun  Singh 
v.  Janki  Koer  (Maharani)  (1902),  29 
L  A.  178 ;  29  Calc.  828 ;  7  C.  W.  N, 
57 ;  4  Bom.  L.  R.  644. 

3  Katama  NatcUar  v.  Rajah  of 
Shivagunga  (1863),  9  M.  I.  A.  543; 
2  W.  R.  P.  0.  31. 

*  Earn  Nundun  Singh  v.  Janki 
Koer  (Maharani)  (1902),  29 1.  A.  178, 
at  p.  194 ;  29  Calc.  828,  at  p.  852 ; 
7  C.  W.  N.  07,  at  p.  73  ;  4  Bom.  L.  R. 
664. 

5  Periasami  v.   Penasami  (1878), 
5  I.  A.  61 ;   1  Mad.  312  ;  2  C.  L.  R. 
81 ;  Doorga  Persad  Singh  (Tekatt]  v. 
Doorga  Konwari  (Tekaitni)  (1878),  5 
L  A.  149,  at  p.  160 ;  4  Calc.  190,  at 
p.  202;  3  C.  L.  R.  32,  at  p.  40. 

6  Jtocft*   KaKyana  Eengappa  Ka» 
lakka  TMa  Udayar  v,  Kachi  Yuva 


(1905),  32  L  A.  261 ;  28  Mad.  508  ; 
10  C.  W.  N.  95;  7  Bom.  L,  R.  907, 
approving  of  Naraganti  v.  Verikata- 
chalapxti  (1881),  4  Mad.  250 ;  Muttu- 
vaduganatha  Tevarv.  Periasami  (1892), 

16  Mad.   11,  at  p.   16,  affirmed  on 
appeal  (1896),  23  I.  A.  128 ;  19  Mad. 
451.    See  Achal  Earn  v.  Udai  Partab 
Addiya  Dot  Singh  (1883),  11 1  A,  01 ; 
10    Calo.   511;     Narindar    Bah&dur 
Singh  v.  Achal  Ram  (1893),  20  L  A. 
77 ;   20  Calc,  649 ;    Batjnath  Prasad 
Singh    v.    Tej    JBali    Singh    (1916), 
38  All.  591. 

7  Ishri  Singh  (Thakur)  v.  Baldeo 
Singh  (1884),  11  I.  A.  135,  at  p.  145 ; 
10  Calc.  792,   at  p.  805;    Bhawani 
Ghufam  v.   Deo  Eaj  Kuari  (1883), 
5  All.  542. 

8  SubramanyaPandyaChokkaTala- 
wr  v.  Siva  Subramanya  PtUai  (1894), 

17  Mad.  316,  at  p.  325. 

9  Ishri  Singh  (Thakw)  v.  JSaldeo 
Sityh  (1884),  11  L  A.  135;   10  Calc, 
792;    Achal  Earn   v.    Udai  Partab 
Addiya  Dot  Singh  (1883),  11 1.  A.  51 ; 
10  Calc.  51 ;    Moheah  Chunder  Dhal 
v.  Sotrughan  Dhal  (1902),  29  I.  A. 
62;  29  Calc.  343;  6  C.  W.  N.  459; 
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As  to  Oudh  taluqdars,  see  Deli  BaksJt  Sinyh  v.  CJiandrdbhan,  Sing7i 
(1910),  37  I.  A.  168 ;  32  All.  599  ;  11  C.  W.  N.  1010 ;  12  Bom.  L.  R.  1015. 

Nearness  of  blood  is  no  ground  of  preference  under  the  Nearness  of 
Mitakshara  law  amongst  members  of  the  same  class. 

Thus  an  elder  brother  of  the  half  blood  would  be  preferred  to  a  younger 
brother  of  the  whole  blood,1 

In  a  case  governed  by  the  Bengal  school  of  law  the  heir  will  Bengal  school, 
bo  the  eldest  member  of  the  class  of  persons  who  are  nearer  of 
kin  to  the  late  owner  than  any  other  class.2 

Thus  a  brother  of  the  whole  blood  would  be  preferred  to  an  elder 
brother  of  the  half  blood.3 

In  the  absence  of  a  custom  that  sons  take  in  accordance  Sons, 
with  the  seniority  of  their  mothers,4  the  eldest  son  of  the 
deceased  born  of  any  one  of  his  wives  succeeds.5 

The  question  of  the  caste  of  the  mother  in  the  absence  of  a  custom 
to  the  contrary  6  does  not  apparently  make  any  difference.7 

On  the  death  of  such  eldest  son  after  the  property  has  vested  in  him, 
the  estate  would  pass  in  his  line.8 

It  seems  unsettled  whether  when  an  eldest  son  has  died,  before  the 

4   Boin.    L.    R.    372.    As   to   other  298;    Mughonath  Sivigh   (Rajah)   v. 

customs,  sco  Nittanund  Murdiraj  v,  Hurreehur   Singh  (Rajah)   (1843),   7 

Sreekurun  Juggernath  Bewartah  Pat-  Ben   Sel.  K.  126  (now  edition,  146) ; 

naick  (18G5),  3  W.  R.  C.  R.  116.  Bhujangrav   v.    Malojirav   (1868),   5 

1  Subramanya      Pandya      Ohokka  Bom.  H.  C.  A.  0.  161 ;  Ramalakshmi 
Talavar  v.   Siva  Subramanya  Pillai  Ammal  v.  Sivanantha  Perumal  Sethu- 
(1894),  17  Mad.  310.  rayar  (1872),  14  M.  L  A.  570  ;  I.  A. 

2  Mayne's  "  Hindu  Law,"  8th  ed.,  Sup.  Vol.  1 ;    12  B.  L.  R.  396 ;   17 
«  767.                  ,  W.  R.  0.  R.  553 ;   Pedda  Ramappa 

' «  Neelkisto  Deb  Burmono  v.  Beer-  Nayamvaru    v.    Bangari   Seshamma 

chunder  Thalcoor  (1869),  12  M.  L  A.  Nayanivaru  (1880),  8  L  A.  1 ;  2  Mad. 

523 ;    3  B.  L.  R.  P.  0.  13  ;    12  W.  R.  286 ;   8  0.  L.  R.  315;   Itadaik  Oha- 

P.  0.  21.    See  Subramanya  Pandya  s&rain  v.  Budaik  Pershad  Sing  (1863), 

CkoJcka  Talavar  v.  Siva  Subramanya  Marsh.  644. 
Pillai  (1894),  17  Mad.  316,  at  p.  330.  6  Bistooprea    Patmohadea    (Ranee) 

*  Ramasami     Kamaya     NaiJc     v.  v.   Basoodeb  DuU  fywartee  Patmik 

Sundaralin^asami      Kamaya      Naik  (1865),  2  W.  R.  0.  R.  232. 
(1894),   17  Mad.   422 ;    affirmed  on          7  Mayne's     Hindu  Law,     8th  ed., 

appeal,  Sundaralingasawmi  Kamaya  pp.  756-758. 

Naik  v.  Ramasawmi  Kamaya  Na^k          8  Mayne's     Hindu  Law,    8th  ed., 

(1899),  26  L  A.  55;    22  Mad.  515;  p.   759.    This  was  held  to  be  the 

1  Bom.  L.  R.  850.  custom  of  the    family    in    Mohesli 

s  JaadisTi  'Bahadur  v.  Sheo  Partab  Churider    Dhal    v.    Satrughan    Dhal 

flMVJMMOl),  28  L  A.  100;   23  All.  (1902),  29  L  A.  62;   29  Calc.  343; 

369 ;  5  0.  W,  N-  602  ?   8  Bom.  I*  R.  0  C,  W,  N.  459 ;  4  Bom.  L.  R.  372, 
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estate  has  become  vested  in  him,  his  eldest  sou  takea  in  preference  to  his 
brothers.1 

An  illegitimate  son  of  the  father  of  the  deceased  may  succeed  in  pre- 
ference to  some  remote  relation.3 

As  to  an  illegitimate  son,  see  ante,  p.  385. 

As  in  tho  case  of  inheritance  to  partible  property,  each  male 
owner  becomes  a  fresh  stock  of  clescent.3 


1  See  Maync'a  "  Hindu  Law,"  Sih  Calc.  151. 

eel.,  p.  759.  3  Mitttuwaluganadlia  Tevar  v.  Pe- 

3  Jogcndra  Bhupali  Iluni  Chundiui  tiasami   (1896),   23   I.   A.    128;     19 

Jlahapatra     (Raja)     v.     Nzfyanutid  Mad.  451, 
Jlan*infi  (1890),  17  I.  A.  128 ;    18 


CHAPTER  XVIII. 

GIFTS  AND  WILLS. 

THE  chief  importance  of  the  Hindu  law  of  gifts  at  the  present 
time  arises  from  the  fact  that  the  law  of  Hindu  wills  as  adminis- 
tered by  the  Court  of  British  India  is  founded  on  the  Hindu  law 
of  gifts. 

A  Hindu  of  full  age  l  can  transfer  by  way  of  gift  any  property  Power  of 
over  which  he  has  power  of  disposal,2  or  can  create  a  charge 
upon  his  property  by  way  of  gift.3 

As  to  separate  acquisitions,  see  ante,  pp.  249,  251.  As  to  the  gift  of  a 
share  by  a  coparcener  in  a  family  governed  by  the  Mitakshara  law,  see  ante, 
p.  303.  As  to  gifts  of  property,  subject  to  rights  of  maintenance,  see  ante, 
pp.  84,  85.  As  to  gifts  of  rights  of  worship,  see  post,  p.  573. 

The  fact  that  he  is  disqualified  by  physical  defects  from  inheritance 
does  not  prevent  him  giving  away  property  which  belongs  to  him.4 

Subject  to  the  restrictions  as  to  persons  not  in  existence  at  Donee, 
the  time  of  the  gift,  any  person  is  competent  to  accept  a  gift. 

For  instance,  there  is  no  prohibition  in  Hindu  law  against  a  gift  to  an 

infant,5  or  to  an  idiot.6 

In  either  case  his  guardian  could  accept  the  gift  for  him.7 

A  minor  donee  who  accepts  property,  or  for  whom  property  is  accepted, 

burdened  by  any  obligation  is  not  bound  by  his  acceptance  ;  but  if  after 

attaining  majority,  and  being  aware  of  the  obligation,  he  retains  the 

property  given,  he  becomes  so  bound.8 

1  Oulab  (Bai)  v.  Thakordal  Pran-         *  Macnaghten's    "  Hindu      Law," 
jivandas  (1912),  36  Bom.   622 ;    14      Vol.  ii.  chap.  viii.  para.  36,  pp.  243, 
Bom.  L.  R.  748.    There  is  nothing      244. 

to  prevent  a  minor  making  a  small  c  KooUebiwrain  Shaliee  (Baboo)  v. 

gift,  such  a*  would  bo  usual  in  the  case  Wooma  Goomaree  (Mussamut)  (1863), 

of  persons  in  his  position.  Marsh.  357  ;  2  Hay,  370. 

2  Abhacliari    v.     Bamacliendrayya  7  See     Joitaram    v.     Ramknshna 
(1863)  1  Mad.  H.  C.  393.  (1902),  27  Bom.  31 ;  4  Bom.  L.  R.  754. 

*  Ohetti  Ohalamanm  v.  Pandra^i  *  Act  IV.  of  1882  (Transfer  of 
Svtoamma  (1883),  7  Mad.  23.  Property),  s.  127  ;  Sulramania  Ayyar 

«  SJumachurn  AudMccaree  Byragee      v.  SitJia  Ldtohmi  (1896),  20   Mad. 
v.    Eoop    Doss    Byragee    (1866),    C      147. 
W.  R.  0.  R,  68. 
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Necessity  for 
making  over 
possession. 


Under  tho  Hindu  law  the  legal  requisites  to  constitute  a 
perfect  disposition  by  gift  wore  the  giving  either  orally  or  in 
writing,  with  the  intention  to  pass  the  property  in  the  thing 
given,  accompanied  by  its  actual  delivery  and  acceptance  in 
the  donor's  lifetime.1 

"The  reason  for  delivery  being  necessary  3s  that  the  gift  may  not  bo 
resumed,1' 2 

Under  the  Hindu  law  there  must  be  such  making  over  of 
possession  to  the  donee  as  is  possible  under  the  circumstances.3 

Where  the  land  is  in  the  possession  of  tenants  a  delivery  of  the  docu- 
ments of  title,  or  a  direction  to  the  tenants  to  pay  their  rents  to  the  doneo 
or  the  receipt  of  rents  by  the  donee  is  sufficient.4 

Mere  registration  of  a  deed  is  insufficient,5  but  it  has  been  held  that 
delivery  of  the  deed  of  gift  is  sufficient  to  pass  the  title.0 

When  the  donor  has  done  all  he  can  to  complete  the  gift,  the  gift  cannot 
be  set  aside  on  the  ground  that  the  donor  was  out  of  passession.7 

Since  the  passing  of  the  Indian  Contract  Act  (IX.  of  1872),  an  agree- 
ment although  without  consideration  is  enforceable  as  a  contract  if  it  be 
made  on  account  of  natural  love  and  affection  and  be  registered  under  tho 
law  for  the  time  being  in  force  for  the  registration  of  documents.8 


1  KisJito  Soondary  Dabea  v.  KisJito- 
motee  (Ranee]  (1863),  Marsh,  367; 
Dagai  Dalee  v  Mothura  Naih  Chatto- 
padhya  (1883),  9  Calc.  859 ;  12  0.  L. 

B.  530 ;  Dharmodas  Das  v  Nistarini 
Dasi  (1887),  14  Calc.  446  ;  LaksMmoni 
Dasi  v.  Ntityananda  Day  (1892),  20 
Calc.  464 ;  Earn  Chandra  Mukerjee.  v. 
Ranjit  Singh  (1899),  27  Calc.  242; 
Harjivan  Anandram  v.  Naran  Hari- 
Wtai  (1867),  4  Bom.  H.  C.  (A.  C.)  31 ; 
Bank   of  Hindustan   v.    PremcJiand 
Maichand  (1868),  5  Bom.  H.  C.  (0.  C.) 
83,    at    p.    94 ;     Kaclm    Bayaji    v. 
Kachoba  Vifhdba  (1873),  10  Bom.  H. 

C.  491 ;  Lalulhai  Surchand  v.  Amrit 
(Bat)  (1877),  2  Bom.  299;  Easha  v. 
JRagho  Ambo  Gondhali  (1881),  6  Bom. 
165;     Sobhagchand    Guhbchand    v. 
Bhaichand  (1880>,  6  Boni.  193  ;  LaJcsh- 
mandas  Sarupchand  v.  Dasrat  (1880), 

6  Bom.  168;    Vasudev  Bhat  v.  Na- 
rayan  Daji  Damk  (1882),  7  Bom.  131 ; 
Kushal  (Bai)  v.  Lakhma  Mam  (1883), 

7  Bom.  452  ;  Ugarchand  Manakchand 
v.  Madapa  8omana  (1885),  9  Bom. 
^24;    Bhaskar  Purstotam  v.  Saras- 

17  Bom.  486  (gift  in 


chmi  Ammal  v.  Subbu  Pittai  (1871), 
6  Mad.  H.  C.  270  (Ditto) ;  Balmakund, 
v.  Bhagwan  Das  (1894),  16  All.  185. 

2  Kali  Das  Mullick  v.  KanJiya  Lai 
Pundit  (1884),  11 1.  A.  218,  at  p.  230  ; 
11  Calc.  121,  at  p.  132. 

3  Man  BJiari  v.  Nannidh  (1881), 
4  All.  40  ;   W annatlwn  v.  Keyakadath 
(1871),   6  Mad.   H.   C.    194;    Abaji 
Gangadkar  v.  MuJcta  (1893),  18  Bom. 
688. 

4  Harjivan    Anandram    v.    Naran 
HanWiai    (1867),    4   Bom.     H.    C. 
(A.  C.  J.)  31 ;  Bank  of  Hindustan,  &c. 
v.     Ahmedlhai    HariWiai    (1868),  5 
Bom.  H.  C.  (0.  C  J )  83. 

5  LaTcsliimoni  Dasi  v.  Nittyananda 
Day   (1892),   20    Calc.    464;     Dagai 
Dales,  v.   Mothuranath  Chattopadhya 
(1883),  9  Calc.  854 ;  12  C.  L.  B.  530 ; 
Vasudev  Bhat  v.  Narayan  Daji  DamU 
(1882),  7  Bom.  131. 

6  Balmakund    v.     Bhagwan    Das 
(1894),  16  All.  185. 

7  KaU  Das  MnlMck  v.  Karikya  Lai 
Pundit  (1884),  11  L  A.  218 ;  11  Calc. 
121 ;    Balmakund  v.   Bhagwan  Das 
(1894),  16  All.  185. 

8  Act  IX.  of  1872,  s.  25. 
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Possession  can  be  taken  by  a  guardian  on  behalf  ol  a  minor.1 

Where  the  donor  is  the  guardian  of  the  donee,  the  Court  will 
presume  that  continued  possession  of  the  subject  of  the  gift 
by  the  former  iff  really  for  the  benefit  of  and  in  trust  for  the 
latter.? 

Where  one  of  the  donees  is  in  actual  possession,  a  declaration 
by  the  donor  assented  to  by  the  donee  in  possession  is  sufficient.3 

So  far  as  the  necessity  for  actual  delivery  is  concerned,  the  Transfer  how 
law  is  now  to  be  found  in  s.  123  4  of  the  Transfer  of  Property  effccted* 
Act  (IV.  of  1882),  which  enacted  as  follows  : — 

"  For  the  purpose  of  making  a  gift  of  immovable  property, 
transfer  must  be  effected  by  a  registered  instrument  signed 
by  or  on  behalf  of  the  donor,  and  attested  by  at  least  two 
witnesses. 

"  For  the  purpose  of  making  a  gift  of  movable  property, 
the  transfer  may  be  effected  by  a  registered  instrument  signed 
as  aforesaid  or  by  delivery. 

"  Such  delivery  may  be  made  in  the  same  way  as  goods  sold 
may  be  delivered."  6 

Acceptance  of  a  gift  during  the  lifetime  of  the  owner  is  still  necessary.6 
Section  123  has  no  application  to  gifts  of  movable  property  Donations  A 

i     .  .  -i    .•  »   i      j.1    n  mortis  causa, 

made  in  contemplation  of  death.7 

The  Hindu  law  makes  no  distinction  in  favour  of  gifts  in 
contemplation  of  death,  as  respects  the  legal  requisites  to  con- 
stitute a  perfect  disposition  by  gift.  When  all  these  requisites 
have  been  fulfilled  there  is  nothing  in  Hindu  law  to  prevent 
effect  being  given  to  a  gift  in  contemplation  of  death.8 

i  See   Joitaram  v.   Ram   Krishna      9 ;   Phul  Chand  Y.  LaXto  (1903),  25 
(1902),  27  Bom.  31.  All.  358.    Cf.  AlaU  Koya  v.  Mussa 

*  Taro  Bibee  v.   Ghasiram  (1878),      Koya  (1901),  24  Mad.  513. 

3  0.  L.  R.  247,  relying  on  Anundchund  &  As  to  the  delivery  of  goods  sold, 

Mai  v.  Kwhen  Mohun  Bunoja  (1805),  see  Indian  Contract  Act  (IX.  of  1872), 

1  Ben.  Sel.  R.   115  (2nd  ed.,  152).  ss.  90-94. 

See     VenkatacMla    Maniyakarer    v,  6  Act  IV.  of  1882,  s.  122. 

Thathammal  (1869),  4  Mad.  H.  C.  406.  *  Ibid.,  s.  129. 

8  Kwbal  (Bat)  v.  Lakhma  Maw,  8  Visalatchmi    Ammal     v.    Subbu 

(1883),  7  Bom.  452.  JP«ft»    (1871),    6    Mad.   H.   0.  270. 

*  Dlwrmodas  Das  v.  Nistarini  Dasi  See   Upendra  Krishna  Deb  Bahadur 
(1887),  14  Cale.  446 ;   JRamfai  (Bai)  (Kumara)    v.    Nabm  Krishna  Bose 
v.  Mart  (Bai)  (1898),  23  Bom.  234 ;  (1869),   3    B.    L.    R.    0.    0.    113 ; 
Madhavrao    Morwhvar    v.    Kasfabai  S.    G.    Krishna   Deb   v.    Woopevdra 
(1909),  34  Bom.  287 ;   12  Bom.  £.  R.  Krishna  Deb,  12  W.  R.  0,  0,  4. 
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In  one  case  l  where  the  son  of  the  donor  had  made  over  possession  to 
the  donee  after  the  death  of  the  donor,  the  gift  was  upheld. 

Until  the  passing  of  the  Hindu  Transfers  and  Bequests  Act, 
1914  (Madras  Act  I.  of  1914),  and  the  Hindu  Disposition  of 
Property  Act,  1916  (Act  XV.  of  1916),  a  Hindu  could  not  by 
gift  inter  vivos  or  transfer  for  consideration,  any  more  than  he 
could  by  will,2  confer  any  benefit  upon  a  person  who  was  not 
born  at  the  time  of  the  gift.3 

The  former  Act  applies  to  all  transfers  inter  vivos  mad©  by 
persons  governed  by  the  Hindu  law  (including  persons  governed 
by  the  Marumakkatayam  or  the  Aliyasantana  law)  who  are 
domiciled  within  the  limits  of  the  Presidency  of  Madras.4 

In  the  case  of  transfers  inter  vivos  executed  before  the  passing 
of  the  Act,  the  provisions  of  the  Act  apply  to  such  of  the  dis- 
positions thereby  made  as  were  intended  to  come  into  operation 
at  a  time  which  is  subsequent  to  such  date.  Provided  that  this 
provision  does  not  affect  land  fide  transferees  for  valuable  con- 
sideration in  whom  the  right  to  any  property  has  vested  prior 
to  the  date  of  the  Act. 

By  section  3  of  the  Act  a  transfer  inter  vivos  of  any  property 
is  not  invalid  by  reason  only  that  the  transferee  is  an  unborn 
person  at  the  date  of  the  transfer. 

By  section  4  of  the  Act  no  transfer  of  property  can  operate 
to  create  an  interest  which  is  to  take  effect  after  the  lifetime  of 
one  or  more  persons  living  at  the  <Jate  of  the  transfer,  and  the 
minority  of  some  person  who  shall  be  in  existence  at  the  expira- 
tion of  that  period,  and  to  whom,  if  he  attains  full  age,  the  interest 
created  is  to  belong. 

The  Hindu  Disposition  of  Property  Act,  1916  (Act  XV.  of 
1916),  extends,  in  the  first  instance,  to  the  whole  of  British 
India,  except  the  Province  of  Madras  :  Provided  that  the 
Governor  General  in  Council  may  by  notification  in  the  Gazette 
of  India,  extend  the  Act  to  the  Province  of  Madras. 

By  sectiofl  2  of  the  Act,  subject  to  the  limitations  and  pro- 
visions below  mentioned,  no  disposition  of  property  by  a  Hindu  5 
by  transfer  inter  vicos  shall  be  invalid  by  reason  only  that  any 


1  Bheakar  Purshotam  v.  Sarasva- 
1®mi  (1892),  17  Bom,  482. 


*  Sea  aufcty  -aid*,  fr  #£2?  note 


*  Act  L  (M.  0.)  of  1914,  s.  2. 
6  As  to  the  application  of  the  Act 
to  Khojas  see  see.  5  of  the  Act. 
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person  for  whose  benefit  it  may  have  been  made  was  not  in 
existence  at  the  date  of  such  disposition. 

The  limitations  and  provisions  referred  to  are  to  be  found 
in  sections  13, 14,  and  20  of  the  Transfer  of  Property  Act,  1882 
(IV.  of  1882),i  which  are  as  follows  :— 

Sec.  13. — Where,  on  a  transfer  of  property,  an  interest  Transfer  for 

.  ,  .   oenefifc  of  Tin."* 

therein  is  created  for  the  benefit  of  a  person  not  in  existence  at  bom  person, 
the  date  of  the  transfer,  subject  to  a  prior  interest  created  by 
the  same  transfer,  the  interest  created  for  the  benefit  of  such 
person  shall  not  take  effect,  unless  it  extends  to  the  whole  of  the 
remaining  interest  of  the  transferor  in  the  property. 

Illustration* 

A  transfers  property  of  which  he  is  the  owner  to  B  in  trust  for  A  and  his 
intended  wif e  successively  for  their  lives,  and  after  the  death  of  the  survivor 
for  the  eldest  son  of  the  intended  marriage  for  life,  and  after  his  death  for 
A's  second  son.  The  interest  so  created  for  the  benefit  of  the  eldest  son 
does  not  take  effect,  because  it  does  not  extend  to  the  whole  of  As  remain- 
ing interest  in  the  property. 

Sec.  14. — No  transfer  of  property  can  operate  to  create 
an  interest  which  is  to  take  effect  after  the  life-time  of  one  or 
more  persons  living  at  the  date  of  such  transfer,  and  the 
minority  of  some  person  who  shall  be  in  existence  at  the  expira- 
tion of  that  period,  and  to  whom,  if  he  attains  full  age,  the  in- 
terest created  is  to  belong. 

gec;  go.— Where,  on  a  transfer  of  property,  an  interest 

_ .     .  -       person  at!' 

therein  is  created  for  the  benefit  of  a  person  not  then  living,  he  qu 


acquires  upon  his  birth,  unless  a  contrary  intention  appear  SaSerJor 
from  the  terms  of  the  transfer,  a  vested  interest,  although  lie lus 
may  not  be  entitled  to  the  enjoyment  thereof  immediately  on 

his  birth. 

Where  a  disposition  of  property  fails  by  reason  of  any  of  the  ^"j^ 
above  limitations,  any  disposition  intended  to  take  effect  after  tion. 
or  upon  failure  of  such  prior  disposition  also  fails..2 

"  A  will  is  the  legal  declaration  of  the  intention  of  the  ^£^5 
testator  with  respect  to  his  property  which  he  desires  to  be 
carried  into  effect  after  his  death."  3 

*  Act  XV.  of  1916,  s,  3.  1865).  a.  3;  Probate  andAdministra- 

*  Act  XV.  of  1916,  s.  4,  to  Act  (y-  of 
8  Indian   Succession  Act  (X.   of 
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Law  founded 
on  law  of  gifts. 


Limits  of 
analogy. 


Subject  of 
will. 


The  conduct  of  the  testator  and  the  surrounding  circumstances  may 
sometimes  show  whether  a  document  was  intended  to  be  a  present  gift  or 
a  will.1 

The  Hindu  law  books  do  not  provide  rules  as  to  wills  in 
distinction  from  gifts  inter  vivos,  but  the  introduction  of  gifts 
by  will  into  general  use  has  followed  in  India,  as  it  has  done  in 
other  countries,  the  transfer  of  property  inter  vivos?  and 
under  the  English  rule  a  body  of  law  applicable  to  wills  has 
grown  up  from  the  foundation  of  the  Hindu  law  of  gifts.3 

"  Even  if  wills  are  not  universally  to  be  regarded  in  all  respects  as 
gifts  to  take  effect  upon  death,  they  are  generally  so  to  be  regarded  as  to 
the  property  which  they  can  transfer  and  the  persons  to  whom  it  can  be 
transferred."  4 

There  is  not  a  complete  identity  between  the  law  of  gifts  and  that  of 
wills.5 

The  history  of  the  practice  of  making  wills  by  Hindus  is  somewhat 
obscure.  It  seems  to  have  commenced  in  Calcutta  about  the  middle  of 
the  eighteenth  century  of  the  Christian  Era.  At  one  time,  the  right  of 
making  a  will  was  denied  to  Hindus  by  the  Courts,  but  after  considerable 
fluctuation  of  opinion  the  practice  was  recognized  as  settled  in  1832. 
Probably  the  practice  arose  from  the  desire  of  Hindus  to  enjoy  a  privilege 
which  was  exercised  by  their  Christian  and  Mahomedan  fellow-subjects. 

A  Hindu  who  is  of  sound  mind,6  and  not  a  minor,7  within  the 


1  See  Cliunder  MoMnee  Dossee  v. 
Murrosoonduree  Dossee  (1865),  3  W. 

B.  C.  R.  200 ;  post,  pp.  527,  528. 

2  Juttendromohun  Tagore   v.    Ga- 
nendromohun   Tagore   (1872),    I.    A. 
Sup,  Vol.  47,  at  p.  68 ;   9  B.  L.  R. 
377,  at  p.  397 ;  18  W.  R.  C.  R.  359,  at 
p.  366. 

8  Ibid. 

4  JuttendromoliMi   Tagora    v.    Ga* 
iiendrmnoTiun   Tagore   (1872),    I.    A. 
Sup.  Vol.  47,  at  p.  69 ;    9  B.  L.  B. 
377,  at  p.  399 ;   18  W.  B.  C.  B.  359, 
at  p.  360 ;    Motivatioo  (Bai)  v.  Ma- 
moobai  (Bai)  (1897),  24  I.  A.  93,  at 
p.  105 ;  21  Bom.  709,  at  p.  721  ,•    1 

C.  W.  N.  366,  at  pp.  368,  369.    See 
Beer   Pertab  Sctkee   (Baboo)   v.    Ea- 
jender     Pertab     Sahee     (Maharajah) 
(1867),  12  M.  I.  A.  1,  at  p.  38*;    9 
W.  B.  P.  C.  15,  at  p.  22. 

5  See     Bishen     Cliand     (Mai)     v. 
Asmaida  Koer  (Mussumat)  (1884),  11 
L  A.  164,  at  p.  177 ;    6  All.  560,  at 
$>  572}    L&l&lman  Dada  Naik  v. 
Ramfowdw   D&da,   Naik  (1880),    7 
L  A,  ISl,  mi  &  194$  6  Bom,  48,  at 


pp.  61,  62;  7  C.  L.  B.  320,  at  p. 
328;  Lafahmibai  v.  Ganpat  Moroba 
(1867),  4  Bom,  H.  C.  0.  C.  150,  at  p. 
158;  Seth  MulchanA  Badharsha  v. 
MancJia  (Bai)  (1883),  7  Bom.  491,  at 
p.  493. 

6  See  Indian  Succession  Act  (X.  of 
1865),  s.  46,  applied  to  certain  Hindu 
wills  (post,  p.  545),  by  the  Hindu  Wills 
Act  (XXI.  of  1870),  s.  2 ;    Woomesh 
Cbunder  Biswas  v.  BasJimoJiini  Dassi 
(1893),  21  Calc.  279,  at  p.  291 ;  S.  C. 
affirmed  on  appeal,  EashmoMni  Dasi 
v.  Umesh  Chunder  Biswas  (1898),  25 
I.  A.  109 ;  25  Calc.  824 ;  2  C.  W.  N. 
321. 

7  Indian   Succession   Act    (X.    of 
1865),  s.  46,  applied  to  certain  Hindu 
wills  (post,  p.  545),  by  the  Hindu  Wills 
Act  (XXI.  of  1870),  s.  2 ;   Hardwari 
Lai  v.    Gomi   (1911),   33   All.   525; 
W.    Macnaghtcn's    "Hindu    Law," 
vol.  ii.  p.  219,  note  ;  Cossinaui  By  sack 
v    Hurrosoondery  Dossee.  (1819),  F* 
Macnaghten,  81 ;  2  Morley's  "  Digest," 
198. 
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meaning  of  the  Indian  Majority  Act  (IX.  of  1875),1  can  by  will 
dispose  of  all  property  which  he  may  give  away  in  his 
lifetime.2 

"  Decided  oases,  too  numerous  to  be  now  questioned,  have  determined 
that  the  testamentary  power  exists,  and  may  be  exercised,  at  least  within 
the  limits  which  the  law  prescribes  to  alienation  by  gift  inter  vivos."  3 

The  owner  of  an  impartible  estate  can  dispose  of  it  by  will,  unless  there 
be  a  special  family  custom,  or  a  tenure  prohibiting  alienation.4 

A  Hindu  woman  can  dispose  of  her  stridhan  property  by 
will,5  subject  in  some  cases  to  the  consent  of  her  husband.6 

As  to  the  power  to  transfer  her  stridhan  property  by  gift,  see  ante,  pp. 
443,  445. 

She  cannot  by  will  dispose  of  the  income  or  accumulations  of  an  estate, 
in  which  she  is  only  a  restricted  owner,  and  which  she  has  not  shown  an 
intention  to  appropriate,  although  she  may  have  a  power  of  disposing  of 
them  during  her  lifetime.7 

In  cases  not  governed  by  the  Hindu  Wills  Act  8  the  form  Form  of  will, 
of  document,  provided  it  be  of  a  testamentary  character,  is 
immaterial.    No  formalities  are  necessary.0    A  nuncupative 
will  is  permissible.10 

The  following  have  been  held  to  be  of  a  testamentary  nature : — 

1,  A  statement  before  a  Revenue  official,  which  was  recorded  by  him.11 

2.  An  unsigned  will,12 

1  Qulab  (Bai)  v,  Ttotorebl  (1912),          c  Ante,  p.  443. 

30  Bom.  622  ;    14   Bom.  L.  R.  748 ;  7  Ante,  pp.  474,  475, 

Krishnamachariarv.Krishnamachcwiar  8  Post,  pp.  542,  543. 

(1913),  38  Mad.  160.  9  Bapuji    Jagannath     (1805),     20 

2  See  Hindu  Wills  Act  (XXI.  of  Bom.  674  ;  Radhabai  v.  tianesh  Talya 
1870),  s.  3,  post,  p.  543.  Oholap  (1878),  3  Bom.  7,  following 

8  Seer     Pertab    Sahee   (Baboo)  v.  Muncherji     Pestonjee     v.     Narayen 

Rajender  Pertab  $ahee  (MaJiarajaJt)  Luxamonjee  (1863),   1   Bom.   H.   0. 

(1867),  12  M.  I.  A.  1,  at  p.  38;    0  77;     Vinayak  Narayan  Jog  v,   Oo- 

W.  R.  P.  0.  15,  at  p,  22  ;  Adjoodhia  vindrav    ChMaman    Jog   (1869),    6 

Cfir  v.  Kashee  0^r  (1872),  4  N.  W.  P.  Bom.  H.  C.  A.  0.  224. 

31 ;   Pvtom  Koonwar  (Musst)  v.  Joy  10  Qokul   Chand   v.    Mangal    Sen 

Kishen  Doss  (1866),  6  W.  R.  C.  R.  (1903),  25  All.  313 ;  Han  CUntaman 

101 ;    ValUnayagam  P^Ua^  v,  Pachche  Dikslut   v.   Moro  Lahskman  (1886), 

(1803),  1  Mad.  H.  0.  326.  11   Bom.   89;    Bhafivan  JDuttabh  v. 

4  VenJcata  Surya  MaJapati  Rama  Kala  ShanJcar  (1877),  1  Bom.  641 ; 

Krishna    Rao    Bahadoor    (Sn    Raja  Srinivasammal  v.  V^jctyam'mal  (1864), 

Rao)  v.   Court  of  Wards  (1898),  26  2  Mad,  H.  0.  37, 

I.  A,  83 ;  22  Mad.  383 ;  3  0.  W.  N.  u  Kalian  Singh  v.  Sanwal  Stngh 

415 ;  1  Bom.  L.  R.  277  ;  Sartaj  Kuan  (1884),  7  All.  163. 

(JRani)  v.  Deoraj  Kwri  (Rani)  (1888),  12  Tarachund  Rose  v.  Nobeen  Chun- 

15 1  A.  51;  10  All.  272;  Ber&t/ordv,  dsr  Mitter  (1865),  3  W.   R.   C.   R* 

Ramtsum  (1889),  13  Mad.  197,  138, 

*  Ante,  pp.  443, 
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Construction 
of  wills. 


3.  A  draft  will1 

4.  A  petition  to  the  Kevenue  authorities.- 

5.  Entries  in  a  wajib-ul-arz.3 

6.  A  matrimonial  arrangement  deed.4 

7.  A  mooktarnamah  (power  of  attorney).5 

8.  A  deed  of  settlement  made  at  the  time  of  an  adoption. 6 

9.  A  deed  of  assignment. 7 

10.  An  agreement.8 

One  of  the  invariable  tests  is  whether  the  document  is  revocable  or  not.9 
A  document,  although  in  name  a  will,  which  is  intended  to  speak  from 

the  time  when  it  was  executed,  is  not  a  will,10 

Any  instrument  which  confers  or  reserves  a  life  estate  to  the  maker 

cannot,  according  to  the  Bombay  High  Court,  be  a  will. 11    This  proposition 

is,  it  is  submitted,  not  invariable.12 

There  are  no  technical  rules  for  the  construction  of  Hindu 


First  consider  "  The  true  mode  of  construing  a  will  is  to  consider  it  as  expressing  in 
thSTapply  al* its  Parts>  whether  consistent  with  law  or  not,  the  intention  of  the  testator, 
law.  and  to  determine  upon  a  reading  of  the  whole  will  together  14  whether, 


1  Jariki  v.  Kalhi  Mai   (1908),  31 
All.  236. 

2  Mahomed  jShumsool  Hooda  (Moul- 
vie]  v.  Sheiwhram  (1874),  2  I.  A,  7 ; 
14B.L.R.22C;  22W.R.C.R  409; 
Kollany  Koer  (Mussamut)  v.  Luchmee 
Pershad  (1875),  24  W.  R.  C.  R.  395. 
See  also  HurpursTiad  v.  Sheo  Dyed 
(1876),  3  I.  A.  259 ;  26  W.  R.  C.  R. 
55,  which  was  a  case  under  the  Oudh 
Estates  Act  (I  of  1869). 

3  Mathura  Das  v,    BhiJcJian  Mai 
(1896),  19  All  16.    See  Lali  (Musam- 
mat)  v.  Murli  Dhar  (1906),  33  I.  A. 
97;  28  All.  488;   10  C.  W.  N.  730; 
8  Bom.  L.  R,  402  ;  Saliodra  v.  Ganesh 
Parshad  (1905),  10  C.  W.  N.  249. 

4  Din    Tanni    Debi    v.     Krishna, 
Gopal  BagcJii  (1908),  36  Gale.   149; 
13  C.  W.  N.  291. 

5  Kollany      Koer    (ftlussctmut)    v. 
Luchmee  Pershad  (1875),  24  W.  R. 
C.  R.  395;    KooU&b  Narain  Shahee 
(Baboo)   v.    Woomacoomaree  (Mussa- 
mut)  (1863),  Marshall,  357 ;    2  Hay, 
370. 

6  Lakshmi  v.  Sulramanya  (1889), 
12  Mad.  490. 

7  Ishn  S^ngh  (ThaJcur)  v.  Baldeo 
Singh  (1884),  11  L  A.  135;  10  Calc. 
792,;  ,TJdai  Maj  Singh  v.   Bhagwan 

Svngh  (1910),   37  L  A.   46; 


32  All.  227 ;    14  C.  W.  N.  641 ;    12 
Bom.  L.  R.  409. 

8  Rajammal  v.  AutJiiammal  (1909), 

33  Mad  304. 

9  Rajammal  v.  AutUammal  (1909), 
33  Mad.  304 ;  Sita  Koer  (Musst)  v.  Deo 
Naih  Sahay  (Munslii)  (1904),  8  C.  W. 
N.  614. 

10  Brijraj  Singh  v.  Sheodan  Singh 
(1913),  40  L  A.  161 ;  35  All.  337 ;   17 
C.  W.  N.  949 ;  15  Bom.  L.  R.  652. 

11  Pvrsal  v.  Gurappa  Easappa  (1913), 
38  Bom.  227  ;  16  Bom.  L.  R.  11L 

12  jRajammal  v.  Authiammal  (1909), 
23  Mad.  304. 

13  Technical  rules  of  English  con- 
veyancing are  not  to  bo  made  use  of 
in  construing  Hindu  wills,  Jogeswar 
Narain   Deo    v.    Ram    Chund   Dutt 
(1896),  23  L  A.  37,  at  p.  49 ;  23  Calc. 
(570,  at  p.  679 

14  Indian   Succession  Act   (X.    of 
1895),  s.  69,  applied  to  certain  Hindu 
wills  by  the  Hindu  Wills  Act  (XXI. 
of  1870),  s.  2,  post,  p.  545;    Amir- 
tlwyyan  v.  Ketharammayyan   (1890), 
14  Mad.  65,  at  p.  69.     An  invalid 
gift  over  may  indicate  the  testator's 
intention  to  limit  an  estate  which  he 
has  created ;    Anandrao   VinayaJc  v. 
Administrator    General    of    Bombay 
(1895),  20  Bom.  450, 
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assuming  the  limitations  therein  mentioned  to  take  efiect,1  an  interest 
claimed  under  it  was  intended  under  the  circumstances  to  be  conferred.8 
The  will  is  to  be  construed  in  its  plain  ordinary  meaning.3 

"  A  benignant  construction  is  to  be  used  and  ...  if  the  real  meaning  Benignant 
of  the  document  can  be  reasonably  ascertained  from  the  language  used,  construction, 
though  that  language  be  ungrammatical  or  untechnical,  or  mistaken  as 
to  name  or  description,  or  in  any  other  manner  incorrect,  provided  it 
sufficiently  indicates  what  was  meant,  that  meaning  shall  be  enforced  to 
the  extent  and  in  the  form  which  the  law  allows."  * 

In  construing  a  will  the  Court  must  have  regard  to  the  words  used,  and  Surrounding 
then  may  take  into  consideration  the  surrounding  circumstances,5  the  law  c*rcum<> 
relative  to  the  subject,6  and  where  there  is  ambiguity 7  the  ordinary  notions 
and  wishes  of  Hindus.8 

It  may  be  assumed  that  a  Hindu  generally  desires  that  an  estate, 
especially  an  ancestral  estate,  shall  be  retained  in  his  family,  and  it  may 
be  assumed  that  a  Hindu  knows  that  as  a  general  rule,  at  all  events,  women 
do  not  take  absolute  estates  of  inheritance,  which  they  are  enabled  to 
alienate. 9 

"  Where  the  language  of  the  will  is  clear  and  consistent,  it  shall  receive  Literal 
its  literal  construction  unless  there  is  something  in  the  will  itself  to  suggest  construction, 
departure  from  it."  10 


1  What  is  intended  to  be  a  life 
estate   cannot   be   extended   into   a 
greater  estate  by  the  failure  of  the 
limitations,  Tarakeswar  Roy  (Kumar) 
v.  Shoshi  Shikareswar  (Kumar)  (1883), 
10  I.  A.  51 ;  9  Calc.  952 ;  13  0.  L.  R. 
62, 

2  Juttendromohun  Tagore  v.  Ganen- 
dromohun  Tagore  (1872),  I.  A.  Sup. 
Vol.  47,  at  p.  79 ;  9  B.  L  R.  377,  at 
p.  409 ;  18  W.  E.  C.  R.  359,  at  p.  371 ; 
SooJchmoy  Chunder  Doss  v.    Mono- 
hum  Dasi  (Srimati)  (1885),  12  I.  A. 
103,  at  p.  110;    11  Calc.  684,  at  p. 
692. 

3  Bhagbutti    Daee    (Mussumat)   v. 
Bholanath  ThaJcoor  (Chowdry)  (1875), 
2  I.  A.  256,  at  pp.  259,  261 ;   24  W. 
R.   0.  B.   168,  at  p.    169;    Kristo- 
romoney      Dossee      (Sreemutty)      v. 
Norendro  Krishna  Bahadoor  (Maha- 
rajah) (1888),  16  I.  A.  29,  at  p,  41  ; 
16  Calc.  383,  at  p.  394. 

*  Juttendromohun  Tagore  v.  Oanen- 
dromohun  Tagore  (1872),  L  A.  Sup. 
Vol.  47,  at  p.  95 ;  9  B.  L.  R.  377,  at 
p.  395 ;  18  W.  R.  C.  R.  350,  at  p.  364. 

5  Soorjeemoney  Dossee  (Sreemutty) 
v.  Denobundhoo  Mullick  (1857)  6 
M.  L  A.  526,  at  p.  550 ;  4  W.  R. 
P.  C.  114;  Bhuggobutty  Prosonno 
Sen  v.  Gooroo  Prosonno  Sen  (1897), 
25  Calc.  112,  at  p.  124. 

H.L. 


6  Bissonauth  Chunder  v.  Bamasoon- 
dery  Dossee   (Sreemutty)    (1867),    12 
M.  I.  A.  41,  at  p.  59 ;   S.  C.  Pran- 
Tcisto  Chunder  v.  Bamasoondery  Dossee9 
9  W.  R.  P.  C.  1 ;  Karsandas  Natha  v. 
Ladkavahu  (1887),  12  Bom.  185,  at 
p.  200;   Lak$hmzbaiv.IIirabai(lB86), 

11  Bom.  69,  at  p.  74;    MotilalMi- 
thalal  v.  Advocate  General  of  Bombay 
(1910),  35  Bom.  279 ;  13  Bom.  L.  R. 
471. 

7  Parami  v.    Maliadew   (1909),   3 
Bom.  278 ;   12  Bom.  L.  R.  196. 

8  See    Badha    Prosad    Mullick    v. 
Rammoni  Dassi  (1908),  35  I.  A.  118, 
at  p.  129 ;   35  Calc.  896,  at  p.  902  ; 

12  C.  W.  N.  729,  at  p.  737  ;   10  Bom. 
L.  R.  604 ;  Mahomed  Shumsool  Sooda 
(Mouhie)  v.  Shewuhram  (1874),  2  L  A. 
7,  at  pp.  14,  15 ;   14  B  L.  R.  226,  at 
pp.  231,  232  ;   22  W.  R.  C.  R.  409, 
atp  410 

*  Mahomed  JShumsool  Hooda  (Moid- 
vie)  v.  Shewukram  (1$T4),  2  J  A,  7, 
at  pp.  14,  15 ;  14  B.  L.  R.  226,  at 
pp.  231,  232 ;  22  W.  R.  C.  R.  409,  at 
p.  410 ;  see  ante,  pp.  441,  442. 

10  Gwrusami  PiUai  v.  Sivakami 
Ammal  (1895),  22  I.  A.  119,  at  p. 
128 ;  18  Mad.  347,  at  p.  358.  See 
Krishwrao  Jfamchandra*  v.  Benabai 
(1895),  20  Bom.  571. 
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"  Clear  and  unambiguous  dispositive  words  are  not  to  he  controlled 
or  qualified  by  any  general  expression  of  intention,"  * 

"  Technical  words  or  words  of  known  legal  import  must  have  their 
legal  effect,  even  though  the  testator  uses  inconsistent  words,  unless  those 
inconsistent  words  are  of  such  a  nature  as  to  make  it  perfectly  clear  that 
the  testator  did  not  mean  to  use  the  technical  terms  in  their  proper  sense."  a 

By  giving  his  property  by  will  to  some  other  person,3  a 
Hindu  can  defeat  the  rights  of  his  heirs.4 

He  can  defeat  the  inheritance  of  a  son  whom  he  has  taken  in  adoption,  5 
or  of  a  son  taken  in  adoption  subsequently  to  the  will6 

maintenance  He  cannot  bv  Wl11  def  eat  the  le§al  "8^  of  his  ^  e  or  any  °tker  person 

to  maintenance  ;  7  but  he  can  by  will  deprive  his  wife  of  the  share  which 
she  gets  on  partition,8  and,  provided  he  leaves  sufficient  property  for  the 
maintenance  of  his  widow  and  those  whom  he  is  legally  bound  to  support, 
a  Hindu  can  dispose  of  his  property  by  gift  or  will,  so  as  to  free  it  from 
claims  to  maintenance.9 

The  leading  case  in  the  subject  of  Hindu  gifts  and  wills  is 
the  well-known  Tagore  case,™  which  laid  down  principles  which 


1  Lalit  Mdhun  Singh  Roy  v.  Chuk* 
Jcun  Loll  Roy  (1897),  24  I.  A.  76,  at 
p.  85 ;    24  Calc.  834,  at  p.  846 ;    1 
C.  W.  N.  387,  at  p.  388. 

2  Ibid. 

3  Prosunno      Coomar      Ghose      v. 
Tarmckwik  Sircar  (1873),  10  B  L.  R 
267;      S.    C.    Tarucknath  Sircar  v. 
Prosono    Coomar   Ghose,    19   W.    K. 
C.  R  48. 

4  Mulraz    Lachmia,    v.    Chalekany 
Vencata     Rama     Jagganadha     Row 
(1838),  2  M.  I.  A.  54 ;   Bawa  Misser 
v.    BisJien    Prokash    Naram    Singh 
(1868),  10  W.  R.  C.  K.  287  ;     Nara- 
yanastaim  Chetti  v.  Arunachala  Chetti 
(1832),  1  Mad.  H.  C.  487 ;   Subbayya 
v.    Surayya    (1887),    10    Mad.    251  ; 
Narottam     Jagjivan     v.     Narsandas 
Harikisandas  (1866),  3  Bom.   H.   0. 
A.  C.  6. 

c  Purshotam  Shama  SJienvi  v. 
Vasudev  Krislma  Shenvi  (1871),  8 
Bom,  H.  C.  0.  C.  196 ;  Lakshmi  v. 
Subramanya  (1889),  12  Mad.  490. 

6  Vinayak  Narayan  Jog  v.  Govin- 
drav  Chintaman  Jog  (1869),  6  Bom. 
H.  0.  A.  C.  224.  In  this  case  the 
natui-al  father  was  at  the  time  of  the 
adoption;  aware  of,  the  provisions  of 


7  Piomotlia   Natfi  Roy  v.    Nagen- 
drabala  CJuwdhrani  (1908),  12  C.  W.  N. 
808 ;   sec  ante,  pp.  84,  85. 

8  Poorendra  Naih  Sen  v.  Heman- 
gini  Dasi  (1908),  3C  Calc    75;    sco 
ante,  p.  334. 

9  Debendra  Coomar  Roy  Ohowdhry 
v.  Brojendra  Coomar  Roy  dhowdhry 
(1890),  17  Calc.  886 ,   Bhoobunmoyee 
Debea     Chowdkrain     v.     Ramkissore 
Acharj    Chowdhry,    Bon.    S.    D.    A. 
1860,   p.   485,   at   p.    489;    BorolaK 
JDossee   v.    Bhoobun   Mohun   Nooghy 
(1888),  15  Calc.  292,  at  p.  306     See 
Razabai  v.  Sadu  (1871),  8  Bom.  H.  C. 
A.  C.  98;    Laleshmi  v.  Subramanya 
(1889),    12    Mad.    490,    at   p.    494; 
answers    of   law   officers   in   Mulraz. 
Lachmia  v.  Chalekany  Vencata  Rama 
Jaganadba  Row  (1838),  2  M.  I.  A.  54, 
at  p.   57.      The  widow's   claim  to 
maintenance     cannot     be     defeated 
merely    by   implication,    Joytara   v. 
Ramhari    Szrdar    (1884),     10    Calc. 
638 ;   ComuLmony  Do&see  v.  Mamma- 
nath  Bysack  (1843),   1  JPultbn,  189, 
at  p.  193. 

10  JuMendromoliun  tfagore  v.  Oanen* 
dromohun  Tagore  (1872),  I.  A.  Sup. 
VoL  47;   9  B.  L.  E.  377;    18  W,  H* 
ft  B.  §§9, 
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have  been  the  foundation  of  most  other  decisions  on  the  subject 
of  Hindu  gifts,  settlements,  and  wills. 

Tho  facts  of  that  case,  so  far  as  at  present  material,  are  shortly  as 
follows  : — The  testator  gave  his  property  to  A  for  life,  and  on  A's  death  to 
the  eldest  son  of  A  who  should  be  born  during  the  testator's  life  for  the  life  of 
such  eldest  son ;  "  and  after  the  determination  of  that  estate  to  the  use  of  the 
first  and  other  sons  successively  of  the  eldest  son  of  "  A,  *'  according  to  their 
respective  seniorities,  and  the  hoirs  male  of  their  respective  bodies  issuing 
successively ;  and  upon  the  failure  or  determination  of  that  estate,  to  the 
use  cf  the  second  and  other  sons  of"  A  "  who  shall  be  born  during"  the 
testator's  life  "  successively,  according  to  their  respective  seniorities  for  the 
life  of  each  such  sons  respectively ;  and  upon  the  failure  or  determination 
of  that  estate,  to  the  use  of  the  first  and  other  sons  successively  of  such 
second  or  other  sons  of  "  A,  *'  and  the  heirs  male  of  their  respective  bodies 
issuing,  so  that  the  elder  of  the  sons  of  "  A  born  in  the  testator's  lifetime, 
"  and  his  first  and  other  sons  successively,  and  the  heirs  male  of  their  re- 
spective bodies  issuing,  may  be  preferred  to  and  take  before  the  younger  of 
the  sons  of  "  A  born  in  the  testator's  lifetime,  "  and  his  and  their  respective 
first  and  other  sons  successively,  and  the  heirs  male  of  their  respective 
bodies  issuing ;  and  after  the  failure  and  determination  of  the  uses  and 
estates  hereinbefore  limited,  to  the  use  of  each  of  the  sons  of  "  A  who  shall 
be  born  after  the  death  of  the  testator  "  successively,  according  to  their 
respective  seniorities,  and  the  heirs  male  of  their  respective  bodies  issuing, 
so  that  the  elder  of  such  sons  and  the  heirs  male  of  his  body  may  be 
preferred  to  and  take  before  the  younger  of  such  sons  and  the  heirs  male 
of  them  and  his  respective  bodies  issuing  ;  and  after  the  failure  or  deter- 
mination of  the  uses  and  estates  hereinbefore  limited,  then  to  the  use  of  " 
B  for  "  the  term  of  his  natural  life  and  after  the  failure  or  determination 
of  that  estate,"  then  to  the  sons  of  C,  "  and  their  sons  and  the  heirs  male  of 
their  body  respectively,  in  like  manner  as  for "'  A's,  "  and  after  the  failure 
or  determination  of  the  said  several  estates  and  uses,  to  the  first  and  other 
sons,  and  their  sons,  and  the  heirs  male  of  their  body  of  "  B  "  successively, 
and  respectively  in  like  manner  as  in  the  case  of  sons  of  "  A  and  0. 

These  are  what  are  called  in  England  estates  in  tail  male. 

The  following  principles  are  to  be  found  in  the  decision  in 
the  above  case,  and  in  the  decisions  founded  thereon. 

I.  Where  property  is  given  or  bequeathed  to  any  person,  he  Presumption 
is  entitled  to  the  whole  interest  of  the  testator  therein,  unless  in 
it  appears  from  the  will  that  only  a  restricted  interest  was  in- J 
tended  for  him.1 

"  If  an  estato  were  given  to  a  man  simply  without  express  words  of 

*  Indian   Succession   Act    (X.    of  126 ;  22  Bom.  833 ,-  2  0.  W.  N.  417. 

1865),  a.  82,  applied  to  certain  Hindu  This  principle  is  equally  applicable  to 

wills  by  the  Hindu  Wills  Act  (XXI,  the  cases  of  Hindu  wills,  not  governed 

of  1870),  a.  2 ;  Dcmoderdos  Tapzdas  by  the  Hindu  Wills  Act,  see  CAKR  irj 
ctgidw  (1898),  W  J*  4« 
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condition. 


inheritance,  it  would,  in  the  absence  o£  a  conflicting  context,  carry  by 
Hindu  law  ...  an  estate  of  inheritance.  If  there  were  added  to  such 
gift  an  imperfect  description  of  it  as  a  gift  of  inheritance,  not  excluding 
the  foheritance  imposed  by  the  law,  an  estate  of  inheritance  would 
pass."  * 

In  spite  of  an  apparent  absolute  interest  it  may  be  shown  by  other 
provisions  of  the  will  or  gift  that  a  life  interest  only  was  intended  to  be 
given.8 

A«  to  bequests  by  husband*  to  their  wives,  see  ante,  pp.  441-443. 

II.  "  All  estates  of  inheritance  created  by  gift,  arrangement; 
or  will,  so  far  as  they  are  inconsistent  with  tho  general  law  of 
inheritance,  are  void  as  such." 

"  A  man  cannot  create  a  ue\v  form  of  estate,  or  alter  the  line  of  suc- 
cession allowed  by  law,  for  the  purpobC  of  carrying  out  his  o\\n  wishes  or 
vie\\s  of  policy."  a  This  rule  does  not  prevent  the  validity  of  a  life  estate, 
which  precedes  an  invalid  provision  for  the  succession.4 

III.  Where  an  absolute  estate  is  given  by  the  gift  or  will,  a 
condition  repugnant  to  the  estate  previously  given,  or  a  restric- 
tion in  the  mode  of  enjoyment,  is  void.5 


*  Jutlendromohun  Tagore  v.  Gancn- 
dromohun  Tagore  (1872),  I.  A,  Sup. 
Vol.  47,  at  p.  65 ;  9  B,  L.  R.  377,  at 
p.  305 ;  18  W.  R.  C.  E.  350,  at  p. 
365;  LoAit  Mofam  Singh  Hoy  v. 
Chnkkm  Lai  Roy  (1S97),  24  I.  A.  70, 
afe  p.  88 ;  24  Calc.  834,  at  p.  849 ;  1 
C  W.  N.  387,  at  \\  390 ;  Jluiukyu- 
intila  Bone  v.  Kaiida  Kumar  Bose 
(1006),  33  Calc.  1306 ;  II  C  W.  N. 
12.  See  Anundomohcy  Doasce  v. 
Doe  dwi  East  India  Company  (1809), 
8  1L  I.  A.  43 ;  4  W.  R  P  C.  51 ; 
Basanta  Kumari  Debt  v.  JKanukuhya 
Kumari  DeU  (1905),  32  I.  Ai  181  ; 
33  Calc  23  ;  10  G.  W.  N.  1 ;  7  Bom. 
L.  R.  904. 

8  Somasundara  Mudahar  v.  Ganga 
Bmen  Soni  (1904),  28  Mad.  386. 

3  Juttendromqfiun  T agora  v.  Ganen- 
dromohun  Tagore  (1872),  I.  A.  Sup. 
Vol.  47,  at  p.  65 ;  9  B.  L.  R.  377,  at 
pp.  394,  395 ;  IS  W.  R  C.  R.  359,  at 
p,.  364  (in  that  case  an  attempt  was 
made  to  create  an  estate  in  tail 
male);  Tarakeaivar  Roy  (Kumar)  v, 
Sboe&i  SUkwr&sw&r  (Kumar)  (1883), 
10&  A.  51 ;  9  Calc,  952  ;  13  C.  L.  R. 
62  j  Kmfawmwy  Dossee  (Sree- 


multy)  v.  Xorcndro  Krishna,  Balia 
door  (HaJtarajah)  (1888),  16  L  A.  29  ; 
16  Calc.  383 ;  Vullablidas  Damodhar 
v.  Thicker  Gordkandas  Damodhar 
(1890),  14  Bom.  360;  Purna  SasU 
MattacJiarji  v.  KalidJian  Rai  CJtowd* 
fairi  (1911),  38  I.  A.  112;  38  Calc. 
COS ;  15  C.  W.  N.  693 ;  13  Bom.  L.  R. 
451  (a  case  of  a  settlement  inter  vivos), 
and  other  cases  cited  in  Phillips*  and 
Trevelyan's  H  Hindu  Wills,"  2nd  ed., 
pp.  45-47 ;  Kunliamina  (MooriyaA 
Peehkayil)  v.  KurihamU  (Mooriyat 
Pedilayil)  (1908),  32  Mad.  315. 

*  JuttendromoJiMi  Tagore  v.  Ganen- 
dromohun  Tagore  (1872),  I  A.  Sup. 
Vol.  47,  at  p.  65;  9  B.  L.  R.  377, 
at  pp.  394,  395;  18  W.  R.  C.  R. 
359,  at  p.  364;  RamesKwar  Prosad 
Singh  v.  Lachmi  Prosad  Singh  (1903), 
31  Calc.  Ill ;  7  C.  W.  N.  688.  Cf. 
Indian  Succession  Act  (X.  of  1865),  s, 
103,  applied  to  certain  Hindu  wills  by 
the  Hindu  Wills  Act  (XXL  of  1870), 
s.  2  (post,  p.  545). 

5  See  Indian  Succession  Act  (X.  of 
1865),  s.  125,  and  cases  post,  P-  533, 
notes  2-8  below. 
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This  applies  also  to  a  partition  or  other  arrangement  or  transfer.1 
A  prohibition  against  alienation  2  (even  in  the  case  of  a  gift  to  Brah- 
mins),3 against  obtaining  possession,4  or  against  partition,5  or  a  provision 
that  the  property  should  not  be  liable  for  the  debts  of  the  beneficiary,6  a 
provision  that  the  expenditure  is  to  be  controlled  by  certain  trustees,'  or 
a  provision  that  the  income  is  to  be  accumulated,8  may  be  disregarded  by 
the  beneficiary. 

A  lawful  condition  not  inconsistent  with  the  gift  or  bequest  is  valid ; 9 
but  a  gift  or  bequesi*  upon  a  condition  which  is  impossible,10  or  is  contrary 
to  law  or  morality,11  is  void. 

IV.  A  person  capable  of   taking  under  a,  will,  gift,  or  Bequest  to 
settlement  must,  either  in  fact  or  in  contemplation  of  law,12  be 
in  existence  at  the  death  of  the  testator,13  or  date  of  the  gift,1* 
as  the  case  may  be. 


1  Venkatramanna  v.  Bramanna  Sas- 
trulu  (1869),  4  Mad.  H.  C.  345  ;   Ali 
Hasan  v.  Dhirja  (1882),  4  All    518 
(a  mortgage)  ;    Bhairo  v.  Parmeshri 
Dayal  (1884),  7  All.  516  (deed  of  com- 
promise). 

2  Juttendromohun  Tagore  v.  Ganen- 
dromohun  Tagore  (1872),  I.  A.  Sup. 
Vol.  47,  at  p.  65  ;  9  B.  L.  B.  377,  at 
p.  395  ;    18  W.  B.  0.  B.  359,  at  p. 
3G5  ;  Ashutosh  Dutt  v.  Doorga  Churn 
CJtatterjee  (1879),   6   I.   A.    182;    5 
Gale.  438  ;  5  C.  L.  B.  296  ;  Sookhmoy 
Chunder   Doss    v,    Monohurri    Dasi 
(Srimat%)  (1885),   12  L   A.   103;  11 
Calc.  684  ;  RaiUshori  Dasi  v.  Deben- 
dranath  Sircar  (1887),  15  L  A.  37; 
15  Calc.  409  ;  Chundi  Churn  Barua  v. 
Sidheswari  DeU  (Rani)  (1888),  15  1,  A. 
149;  16  Calc.  71;  Lalit  Mohun  Singh 
Roy  v.  Chukkun  Lai  Roy  (1897),  24 
I.  A.  76;  24  Calc.  834;  1C.W.N.387. 

3  Anantha  Tirtha  Chariar  v.  Naga- 


*  Oally  Nath  Naugh  CJiowdhry  v. 
Chunder  Nath  Naugh  Chowdhry 
(1882),  8  Calc.  378  ;  10  C.  L.  B.  207  ; 
Sfavgar  Dayagar  (Gosavi)  v.  Rivett- 
Carnac  (1888),  13  Bom.  463. 

5  Mokoondo  Lall  Shaw  v.  Gonesh 
Chunder  Shaw  (1875),  1  Calc.  104; 
Raikishori  Dasi  v.  Debendranath  Sir- 
car (1887),  15  I.  A.  37  ;  15  Calc.  409  ; 
Narayan  v.  Kannan  (1884),  7  Mad. 
315. 

0  Raikishori  Dasi  v.  Debendranath 
Sircar  (1887),  15  1.  A.  37  ;  15  Calc.  409. 

7  Motivafvu  (Bai)  v.  Mamufati  (Bai) 
(1895),  19  Bom.  647. 


8  Kolla  Subramaniam  Chettl  Y. 
TJiellanayakulu  Subt  amaniam  Chctli 
(1881),  4  Mad.  124.  Seo  Raneemoney 
Dossee  (Si  eemutty)  v.  Premmoney 
Dossce  (Sreemutty]  (1905),  9  C.  W.  N. 
1033  ;  post,  p  542. 

8  See  Hureehur  Mookerjee  v.  Raj 
Kishen  Mookerjee  (1874),  23  W.  B. 
C.  B.  236;  Ganendro  Mohun  Tagore 
v.  Juttendro  Mohun  Tagore  (Rajah) 
(1874),  1  I.  A.  387 ;  14  B.  L.  B.  60  ; 
22  W.  B.  C.  B.  377 ;  Bhola  Tarini 
Debya  v.  Peary  Lall  Sanyal  (1897), 
24  Calc  646  ;  1  C.  W.  N.  578.  Seo 
Part  XVI.  of  Indian  Succession.  Act 
(X.  of  1865)  applied  to  certain  Hindu 
wills  (post,  p.  545). 

10  See  Indian  Succession  Act  (X.  of 
1865),  s.  115,  applied  to  certain  Hindu 
wills  by  s.   2   (post,  p.  545)   of  the 
Hindu  Wills  Act  (XXI.  of  1870). 

11  See  Ibid.,  s.   114,     Where  im- 
moral conditions  are  subsequent  to 
the  gift,  they  are  void  and  the  gift 
is   good,    see    Ram   Sarup   v.    JBela 
(Mussumat)    (1883),    11    I.    A.    44; 
6  AH.  313. 

12  As  in  the  case  of  a  child  in  the 
womb  or  of  an  adopte/L  son. 

13  Juttendromohun  Tagore  v.  Ganen* 
dromohun  Tagore  (1872),  I.  A.  Sup. 
Vol.  47,  at  pp.  67,  70 ;   9  B.  L.  B., 
377,  at  pp.  397,  400 ;  18  W.  B.  C.  B. 
359,  at  pp.  366,  367 ;    Venkata  Nara- 
simlia  Appa  Rao  Bahadur  (Sri  Raja) 
v.  Venkata  Purashothama  Jaganadha 
Qopala,  Row  Bahadur  (Sn  Raja  Sura* 
neni)  (1908),  31  Mad.  310. 

14  Pudmamind     Singh     Bajiadoor 
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BEQUEST  TO   A   CLASS. 


[CHAP,  xvni. 


Gift  to  a 
class. 


As  to  the  present  law  ou  this  subject,  see  post,  pp.  536-539. 

As  to  grants  of  impartible  estates  by  Government,  see  ante,  pp.  260-262. 

In  laying  down  the  above  rule  in  the  Tagore  case  the  Judicial  Com- 
mittee desired  "  not  to  express  any  opinion  as  to  certain  exceptional  cases 
of  provisions  by  means  of  contract  or  of  conditional  gift  on  marriage  or 
other  family  provision  for  \vhich  authority  may  be  found  in  Hindu  law  or 
usage.' ' 

This  rule  was  applicable  to  all  wills  of  Hindus,  by  whatever  school  they 
may  be  governed,1  and  whether  they  were  or  were  not  subject  to  the  Hindu 
Wills  Act.2 

It  applied  whether  the  bequest  was  to  take  effect  immediately  on  the 
death  of  the  testator,  or  was  to  be  postponed  by  the  intervention  of  a  prior 
estate,  or  was  contingent  upon  the  happening  of  some  event.3  It  applied  to 
a  person  taking  under  a  power  of  appointment  contained  in  a  will,4  and 
indeed  to  every  form  of  bequest.5 

A  bequest  to  the  future  wife  of  the  testator's  son  in  case  he  should  marry 
within  ten  years  from  the  testator's  death  was  upheld  on  the  ground  that 
the  wife  was  in  fact  born  before  the  death  of  the  testator.6 

The  decisions  as  to  gifts  to  a  class,7  some  of  the  members  of  which  are 
incapable  of  taking,  have  given  rise  to  some  difficulty. 


(Raja]  v.  Hayes  (1901),  28  I.  A.  152  ; 
2S  Calc.  72  ;  5  0.  W.  N.  806  ;  3  Bom. 
L.  R.  803  (a  case  of  a  pottah  given 
in  settlement  of  litigation). 

1  Mangaldas  Nathubhoy  (Sir]  v. 
Krishnabai  (1881),  6  Bom.  38. 

.2  Alangamonjari  Dabee  v.  Sona* 
m>n%  Dabee  (1882),  8  Calc.  637 ;  10 

0.  L.  E.  459.    See  Gaily  Nath  Naugh 
Chow&Tvry   v.    Chunder  Nath  Naugh 
Chowdhry  (1882),  8  Calc.  378,  at  p. 
390 ;  10  C.  L.  R.  207,  at  p.  215;  Jo/bam 
Narronji  v.  Kuvefbai  (1885),  9  Bom. 
491,  at  p.  506. 

3  Tarakeswar  Hoy  (Kumar)  v. 
Shoshi  ShiJcareswar  (Kumar),  10  I.  A. 
51 ;  9  Calc.  952 ;  13  0.  L.  R.  62 ; 
Chundi  Churn  Barua  v.  Sidheswan 
Debt  (Rani)  (1888),  15  I  A.  149 ;  16 
Calc.  71 ;  Kristoromoney  Dossee 
(Sreemvtty)  v.  Norendro  Krishna 
Bdhadoor  (Maliarajah)  (1888),  16 

1.  A.  29;    16  Calc.  383;    Nistarim 
Das8i  v.  Nundo  Lai  Bose  (1902),  30 
Calc.  369,  at  p.  385;    7  C.  W.  N. 
353,  at  p.  364;  Javerbai  v.  Kallibai 
(1891),    16    Bom.    492;     Anandrao 
Vinayak  v.  Administrator-General  of 
Bombay  (1895),  20  Bom,  450 ;  Ram- 
gvtiee   *Achwjee    v,     Kistosoonduree 
•WH1873),  20  W,  B.  C.  R.  472. 

1  -,«  %%&#>'  (to)  v.  Mamoobai 
(A*)  (I8WV  84*  JL  $3;  21  Bom. 
T09 ;  I  a  W.  Jt  m ;  Vypfa  Lai 


Soral  v.  Hem  Chandra  JSoral  (1897), 
25  Calc.  405;  2  C.  W.  N.  295; 
Goswami  Shri  Girdliarji  v.  MadJiowdas 
Premji  (1893),  17  Bom.  600,  at  p. 
617  ;  Javerbai  v.  Kablibai  (1891),  16 
Bom.  492.  See  Tritihuvanfas  Rut* 
tonji  Mody  v.  Gangadas  Tricumji 
(1893),  18  Bom.  7. 

5  A  gift  to  a  person  to  be  adopted 
by  a  son's  wife  was  held  to  be  void, 
Kashinath  Chimnaji  v  OUmnaji  Sada- 
shiv  (1906),  30  Bom.  477. 

*  Nafar  Chandra  Kundoo  v.  Ratan 
Mala  DeU  (1910),  15  C.  W.  N.  66 ; 
Dines  Chandra  Roy  Chowdhry  v.  Biraj 
Kamini  Dasi  (1911),  39  Calc.  87 ;  15 
C.  W.  N,  945  ;  SJiyama  CJiaran  Ehutta- 
cliarya  v.  Samp  Chandra  Sen  (1912), 
17  C.  W.  N.  39. 

^  In  Jarman  on  Wills  (6th  cd.), 
336,  wo  find  the  following  :~c<  A 
number  of  persons  are  popularly 
said  to  form  a  class  when  they  can 
be  designated  by  some  general 
name  as  *  children,'  'grandchildren,' 
s  nephews,'  but  in  legal  language  the 
question  whether  a  gift  is  one  to  a 
class  depends  not  upon  these  con- 
siderations, but  upon  the  mode  of  the 
gift  itself,  namely,  that  it  is  a  gift  of 
an  aggregate  sum  to  a  body  of  persons 
uncertain  in  number  at  the  time  of 
the  gift,  to  be  ascertained  at  a  future 
time,  and  who  are  all  to  tafce  in 
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Where  there  is  a  bequest  to  a  class,  and  the  class  is  to  be  ascertained  at 
the  date  of  the  death  of  the  testator,  the  members  of  the  class  who  are  then 
capable  of  taking  are  entitled  to  the  bequest.1 

Where  there  is  a  present  gift,  or  bequest  to  persons  capable  of  taking, 
which  is  intended  afterwards  to  open  out,  and  let  in  others  who  are  in  law 
not  capable  of  taking,  the  gift  or  bequest  operates  in  favour  of  the  persons 
capable  of  taking.3 

Where  there  was  a  bequest  to  a  class,  the  members  of  which  were  to  be 
ascertained  at  a  date  later  than  the  date  of  the  death  of  the  testator,  the 
bequest  enured  for  the  benefit  of  such  members  of  the  class  as  are  capable 
of  taking,  although  the  class  might  be  in  terms  wide  enough  to  include 
persons  not  born  at  the  date  of  the  death  of  the  testator. 3  These  principles 


equal  or  some  other  definite  propor- 
tions, the  share  of  each  being  depen- 
dent for  its  amount  upon  the  ultimate 
number  of  persons." 

A  bequest  of  a  right  of  residence 
to  a  body  of  persons  is  not  '*  a  gift  to 
a  class,"  Krishnanath  Narayan  v. 
Atmaram  Narayan  (1891),  15  Bom. 
543.  A  gift  to  named  individuals 
would  not  ordinarily  be  a  gift  to  a 
class,  see  Sallay  Mahomed  v.  Jaribai 
(Lady)  (1901),  3  Bom.  L.  R.  785. 

1  See  Indian  Succession  Act  (X.  of 
1805),  s.  98.    In  this  case  the  class 
did   not   include   any  persons  born 
after  the  death  of  the  testator,  and 
therefore  did  not  offend  against  the 
rule  laid  down  in  the  Tagore  case 
(ante,  p.  533). 

2  See  Bishen  Ohand  (Mai)  v.  Asmaida, 
Koer  (Mussumat)  (1883),  11 1.  A.  164  ; 
6  All  560.    In  that  case  the  Judicial 
Committee  wore  considering  a  family 
arrangement,  but  in  Mam  Lai  Sett 
v.  Kami  Lai  Sett  (1886),  12  Calc. 
063,  which  was  a  case  of  a  gift  inter 
mDosf  Wilson,  J.,  treated  the  judg- 
ment as  applicable  to  the  law  of 
wills.    See  also  Manjamma  v.  Padma- 
mbhayya  (1889),  12  Mad.  393  (a  case 
of   a  settlement)       This  view   was 
accepted  in  Bhagabati  Barmanya  v. 
Kah  OJiaran  Singh  (1911),  38  I.  A, 
54  ;  38  Oalc.  468 ;  15  0.  W.  N.  395 ;  13 
Bom.  L.  R.  375 ;  S.  C.  in  Court  below 
(1905),  32  Calc.  992  ;  9  C.  W.  N,  749, 
and  in  Bhoba  Tarini  Debya  v.  Peary 
Lai   Sanyal  (1897),  24  Calc.  646 ;   1 
C.  W.  N.  578,  which  was  a  case  of  a 
will  governed  by  the  Hindu  Wills 
Act. 

8  This  has  now  freen  settled  by 
Bhagabati  JBarmanya  v.  Kali  Cliaran 


Singh  (1911),  38  I.  A.  54;  38  Calc. 
468  ;  15  C  W.  N.  393  ;  13  Bom.  L.  R. 
375;  S.  C.  hi  Court  below  (1905),  32 
Cale.  992  ;  9  C.  W.  N.  749  ;  see  Badlia 
Prasad  Mullick  v.  JRanimoni  Dasi 
(1910),  38  Calc.  188 ;  15  C.  W.  N.  113 ; 
see  S.  C.  on  appeal,  JRammoni  Dasi  v. 
Radha  Prasad  Mullick  (1914),  41  L  A. 
176;  41  Calc.  1007;  18  C.  W.  N". 
873 ;  16  Bom.  L.  R.  787  (this  case 
was  decided  with  reference  to  the 
Hindu  Wills  Act) ;  Bhoba  Tarini  Debya 
v.  Peary  Lall  Sanyal  (1897),  24  Calc. 
646 ;  1  C.  W.  N  578 ;  Ham  Lai  Sett  v. 
KanatLalSett  (1886),12  Calc.663(acase 
of  a  family  settlement) ;  Eanganadha 
Mudaliar  v.  Baghirathi  Ammal  (1906), 
29  Mad.  412  ;  Khettermofan  Mullick 
v.  Gunganarain  Mullick  (1881),  4  C. 
W.  N.  671,  n. ;  Krishnaramani  Dasi 
(S.  M.)  v.  Ananda  Krishna  Bosc 
(1869),  4  B.  L.  R.  0.  C.  231,  at 
p.  279;  Soma  Sundara  Mudahar 
v.  Ganga  Bissen  Soni  (1904),  28 
Mad.  386;  Manjamma  v.  Padma- 
nabhayya  (1889),  12  Mad.  393; 
Advocate-General  v.  Karmali  (1903), 
29  Bom.  133,  at  p.  150 ;  Mangaldaa 
Parmanandas  v.  Tribhuvandas  Narsi* 
das  (1891),  15  Bom.  652;  Tribhu* 
vandas  Euttonji  Mody  v.  Gangadas 
Tricumj^  (1893),  18  Bom.  7;  KM- 
narao  Eamchandra  v.  Benabai  (1895), 
20  Bom.  571 ;  Gordhandas  v.  Mam- 
coover  (Bai)  (1901),  26  Bom.  449,  at 
p.  468;  3  Bom.  L.  R.  857.  Contrd9 
Soudaminey  Dossee  v.  Jogesh  Ohunder 
Dutt  (1877),  2  Cale.  262;  Kherode- 
money  Dossee  v.  Dowgcmoney  Dossee 
(1878),  4  Calc.  455;  3  C.  L.  R.  315; 
Chundramoney  Dossee  v.  Motilal 
Mullick  (1879),  5  C,  L.  R.  496  ;  Rojo* 
moyee  Dassee  v,  Troylucko  Mohiney 
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Law  in 
Madras. 

Application 
and  extent 
of  Hindu 
Transfer  and 
Bequests  Act, 


Bequests  in 
favour  of 
unborn 
persons. 

Rule  against 
perpetuity  in 
regard  to 
bequests. 


Hindu  Dis- 
position of 
Property  Act. 


would  apply  also  in  cases  governed  by  the  Hindu  Transfers  and  Bequests 
Act,  1914,1  and  the  Hindu  Disposition  of  Property  Act,  1916, a  where  the 
class  is  to  be  ascertained  within  the  limits  prescribed  by  those  enactments. 
Where  it  is  impossible  to  infer  that  the  testator  had  the  intention  of 
benefiting  at  least  those  members  of  the  class  who  are  capable  of  taking 
there  is  authority  to  show  that  the  whole  bequest  fails.3 

In  the  Madras  Presidency  the  law  on  this  subject  has  been 
declared  by  the  Hindu  Transfers  and  Bequests  Act,  1914,4  which 
applies  to  all  wills  made  by  persons  governed  by  the  Hindu  law 
who  are  domiciled  within  the  limits  of  the  Presidency  of  Madras,5 
including  Hindus  governed  by  the  Marumakkatayain  or  the 
Alyasantara  law.6 

In  the  case  of  wills  executed  before  the  date  of  that  Act 
(24th  March,  1914),  the  provisions  of  the  Act  apply  to  such  of 
the  dispositions  thereby  made  as  are  intended  to  come  into 
operation  at  a  time  which  is  subsequent  to  that  date.7 

A  disposition  by  will  of  any  property  shall  not  be  invalid 
by  reason  only  that  the  legatee  is  an  unborn  person  at  the  date 
of  the  transfer  or  the  death  of  the  testator,  as  the  case  may  be.8 

No  bequest  is  valid  whereby  the  vesting  of  the  thing  be- 
queathed may  be  delayed  beyond  the  lifetime  of  one  or  more 
persons  living  at  the  testator's  decease,  and  the  minority  of 
some  person  who  shall  be  in  existence  at  the  expiration  of  that 
period,and  to  whom, if  he  attains  full  age,  the  thing  bequeathed 
is  to  belong.9 

This  provision  is  identical  with  that  contained  in  sec.  101 10  of  the  Indian 
Succession  Act  (X.  of  1865)  which  was  adopted  by  the  Hindu  Wills  Act, 
1870  (XXI  of  1870),  s.  2,  and  by  the  Oudh  Estates  Act  (I.  of  1869),  s.  12. 

The  Hindu  Disposition  of  Property  Act,  1916,11  which  came 


Dassw  (1901),  29  Calc.  260,  at  p. 
276 ;  6  C.  W.  N.  267,  at  p.  278 ; 
Bramamayi  Dasi  (Srimati)  T.  Jages 
Chandra  DuU  (1871),  8  B.  L.  E.  400  ; 
Brajanath  Dey  S$kar  v.  Anandamayi 
Dost  (1871),  8  B.  L.  B.  208  ;  Jairam 
Narronji  v.  Kuverbai  (1885),  9  Bom. 
491. 

*  Act  I.   (M.   0.)    of  1914,  s.   5, 
below. 

*  Act  XY.  of  1916,  s.  3,  post,  p. 
537, 

*  MMm$%  Jowm  Nawonji  v.  M <*- 
rarfi  Jtsirmk  Jtitetonji  (1897),  22  Bom. 


533.  See  Chundi  Churn  Bprua  v. 
Sidheswari  Debi  (Hani)  (1888),  15 
I.  A.  149  ;  16  Calc.  71. 

4  Act  I.  (M.  0.)  of  1914. 

5  Ibid ,  s.  2  (1). 

6  Ibid.,  s.  2  (2). 

7  Ibid.,  s.  2  (2). 

8  Ibid,9  s.  3.    See  Kuda^a  VenJcay* 
amma  v.  Narasimma  (1916),  31  Mad. 
L.  J.  33, 

9  Act  I.  (M.  C.)  of  1914,  s,  5. 

10  Post,  p.  538. 

*l  Act  XV.  of  1916. 
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into  forco  on  the  2Hth  tfoptombor,  1'JIG,  and  extends  in  the 
first  instance  to  tho  whole  of  British  India,  except  tho  Province 
of  Madras,  but  which  may  bo  extended  hy  tho  (inventor- 
General  in  Council  to  tho  Province  of  Madras,  contains  the 
following  provisions  :  — 

Section  2.  "Subject  to  the    limitations  and    provisions  n 
specified  in  this  Act,  no  disposition  of  property  by  a  Hindu,'  f^Jt,,, 
...  by  will,  shall  bo  invalid  by  reason  only  that  any  person  STShtJ^ 
for  whose  benefit  it  may  have  been  made  was  not  in  existence 
at  the  date  of  such  disposition." 

Section  3.  "  The  limitations  and  provisions  referred  to  in  Limitation* 
Section  2  shall  be  the  following,  namely  :—  ;&!«"' 

***** 

(I)  "  In  respect  of  dispositions  by  will,  those  contained  in 
Sections  100  and  101  of  the  Indian  Succession  Act,  1865."  - 

Those  sections  of  the  Indian  Succession  Act,  1865,  are 
as  follows  :•  — 

Section  100.  "  Where  a  bequest  is  made  to  a  person  not  in  j^^t^ 
existence  at  the  time  of  the  testator's  death,  subject  to  a  prior  £****>"**  te 


bequest  contained  in  the  will,  the  later  bequest  shall  be  void,  t 

unless  it  comprises  the  whole  of  the  remaining  interest  of  tho 
testator  in  the  thing  bequeathed. 


quert" 


Illustrations* 

(a)  Property  is  bequeathed  to  A  for  his  life,  and  after  his  death  to 
his  eldest  son  for  life,  and  after  the  death  of  the  latter  to  his  eldest  son. 
At  the  time  of  the  testator's  death,  A  has  no  son.    Here  the  bequest  to 
A's  eldest  son  is  a  bequest  to  a  person  not  in  existence  at  the  tevtatorV 
death.    It  is  not  a  bequest  of  the  whole  interest  that  remains  to  the  testator. 
The  bequest  to  A's  eldest  son  for  his  life  is  void. 

(b)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  hia  death  to  hte 
daughters.    A  survives  the  testator.    A  has  daughters,  some  of  whom 
were  not  in  existence  at  the  testator's  death.    Tbe  bequest,  to  A's  dwgbtm 
comprises  the  whole  interest  that  remains  to  the  testator  in  the  thing 
bequeathed.    The  bequest  to  A's  daughters  is  valid. 

(c)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  4m  death  to  his 
daughters,  with  a  direction  that,  if  any  of  them  marries  under  the  age  of 
eighteen,  her  portion  shall  be  settled  so  that  it  may  belong  to  herself  for 
life,  and  may  be  divisible  among  her  children,  after  her  death.    A  has  no 
daughters  living  at  the  time  of  the  testator's  death,  but  has  daughters 
born  afterwards,  who  survive  him.    Here  the  direction  for  a  settlement 


1  As  to  the  application  of  this  Act         *  Act  X,  of  1805. 
to  Kko-jas,  see  B.  5  of  the  Act. 
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has  the  effect,  hi  the  case  of  each  daughter  who  marries  under  eighteen, 
of  substituting  for  the  absolute  bequest  to  her  a  bequest  to  her  merely  for 
her  liie ;  that  is  to  say,  a  bequest  to  a  person  not  in  existence  at  the  time 
of  the  testator's  death  of  something  which  is  less  than  the  whole  interest 
that  remains  to  the  testator  in  the  thing  bequeathed.  The  direction  to 
settle  the  fund  is  void. 

(d)  A  bequeaths  a  sum  of  money  to  B  for  life,  and  directs  that  upon  the 
death  of  B  the  fund  shall  be  settled  upon  his  daughters,  so  that  the  portion 
of  each  daughter  may  belong  to  herself  for  life,  and  may  be  divided  among 
her  children  after  her  death.  B  has  no  daughter  living  at  the  time  of  the 
testator's  death.  In  this  case  the  only  bequest  to  the  daughters  of  B  is 
contained  in  the  direction  to  settle  the  fund,  and  this  direction  amounts 
to  a  bequest,  to  persons  not  yet  born,  of  a  life  interest  in  the  fund,  that 
is  to  say,  of  something  which  is  less  than  the  whole  interest  that  remains 
to  the  testator  in  the  thing  bequeathed.  The  direction  to  settle  the  fund 
upon  the  daughters  of  B  is  void." 

This  section  was  held  to  be  inoperative  in  the  case  of  Hindu  wills, 
even  if  they  be  governed  by  the  Hindu  Wills  Act, 

The  section  contemplates  a  form  of  disposition  extending  further  in 
time  than  that  allowed  by  the  Hindu  Law.  In  the  case  of  all  Hindu 
wilK  whether  they  be  or  be  not  governed  by  the  Hindu  Wills  Act,  no 
bequest  in  favour  of  a  person  not  m  existence  at  the  time  of  the  testator's 
death  was  valid,  whether  it  did  or  did  not  comprise  the  whole  of  the 
remaining  interest  of  the  testator  in  the  thing  bequeathed. 

Rule  against  Section  101.  "  No  bequest  is  valid  whereby  the  vesting  of 
^  ^kiug  bequeathed  may  be  delayed  beyond  the  lifetime  of 
one  or  more  persons  living  at  the  testator's  decease,  and  the 
minority  of  some  person  who  shall  be  in  existence  at  the  expira- 
tion of  that  period,  and  to  whom,  if  he  attains  full  age,  the  thing 
bequeathed  is  to  belong. 

Illustrations* 

(a)  A  fund  is  bequeathed  to  A  for  his  life ;  and  after  his  death  to  B 
for  his  life ;  and  after  B's  death  to  such  of  the  sons  of  B  as  shall  first 
attain  the  age  of  twenty-five.  A  and  B  survive  the  testator.  Here  the 
son  of  B  who  shall  first  attain  the  age  of  twenty-five,  may  be  a  son  born 
after  the  death  of  the  testator  ;  such  son  may  not  attain  twenty-five  until 
more  than  eighteen  years  have  elapsed  from  the  death  of  the  longer  liver 
of  A  and  B ;  and  the  vesting  of  the  fund  may  thus  be  delayed  beyond  the 
lifetime  of  A  and  B,  and  the  minority  of  the  sons  of  B.  The  bequest  after 
B's  death  is  void. 

(&)  A  fund  is  bequeathed  to  A  for  his  life ;  and  after  his  death  to  B 
for  1m  life ;  and  after  B's  death  to  such  of  his  sons  as  shall  first  attain  the 
age  of  twenty-five.  B  dies  in  the  lifetime  of  the  testator,  leaving  one  or 
more  sons.  In  this  case  the  sons  of  B  are  persons  living  at  the  time  of 
the  testator's  decease,  and  the  time  when  either  of  them  will  attain  twenty- 
five  necessarily  falls  within  his  own  lifetime.  The  bequest  is  valid. 

(c)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  t?  B  fou 
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his  life,  with  a  direction  that  after  B's  death  it  shall  be  divided  among  such 
of  B's  children  as  shall  attain  the  age  of  eighteen ;  but  that  if  no  child  of 
B  shall  attain  that  age,  the  fund  shall  go  to  C.  Hero  the  time  for  the 
division  of  the  fund  must  arrive  at  the  latest  at  the  expiration  of  eighteen 
years  from  the  death  of  B,  a  person  living  at  the  testator's  decease.  All 
the  bequests  are  valid. 

(d)  A  fund  is  bequeathed  to  trustees  for  the  benefit  of  the  testator's 
Daughters,  with  a  direction  that  if  any  of  them  marry  under  age,  her  share 
of  the  fund  shall  be  settled  so  as  to  devolve  after  her  death  upon  such  of 
her  children  as  shall  attain  the  age  of  eighteen.  Any  daughter  of  the 
testator  to  whom  the  direction  applies  must  be  in  existence  at  his  decease, 
and  any  portion  of  the  fund  which  may  eventually  be  settled  as  directed 
must  vest  not  later  than  eighteen  years  from  the  death  of  the  daughter 
whose  share  it  was.  All  these  provisions  are  valid  " 

Although  there  are  the  above  restrictions  in  the  case  of  Religious  and 

.  £ ,  .  .      .  ,   .  .  ,    ,  i       i  •  f  ,  i      charitable 

gitts  or  bequests  to  persons  not  in  existence  at  the  time  of  the  endowments, 
gift  or  unborn  at  the  time  of  the  death  of  the  testator,  there  is 
nothing  to  prevent  a  devise,1  or  a  charge2  in  favour  of  the 
service  of  an  idol,3  or  for  the  endowment  of  a  temple,  or  for 
the  maintenance  of  private  or  public  religious  ceremonies  or 
worship,4  or  for  charitable  purposes,5  or  an  endowment  for  the 
benefit  of  the  public  in  the  advancement  of  religion,  knowledge,6 

v.  Ram  Lai  Maitra  (1909),  37  Calc. 
128 ;  14  0.  W.  MT.  18,  followed  in 
Mohar  Singh  v.  Het  Singh  (1910), 
32  All.  337,  and  in  Chatarlhuj  v. 
Chatarjit  (1911),  33  AIL  253.  A 
bequest  in  favour  of  an  unnamed  deity 
is  void  for  uncertainty;  Phundan 
Lai  v.  Arya  Pnihi  Nidhi  (1911),  33 
All.  739  5  see  post,  p.  550. 

«  Mohar  Singh  v.  Het  Singh  (1910), 
32  All.  337 ;  Dwarkanath  Bysack  v. 
Burroda  Persaud  By  sack  (1878),  4 
Calo.  443 ;  10.  L.  R.  566 ;  Prafulla 
Chunder  MuUick  v.  Jogendra  Nath 
Sreemany  (1905),  9  C.  W.  ST.  528; 
Bhuggolutty  Prosonno  Sen  v.  Qooroo 
Prosonno  Sen  (1897),  25  Calc.  112,  at 
p.  127 ;  Khusakhand  v.  Mahadevgiri 
(1875),  12  Bom.  H^C.  214. 

5  See    Phillips'     and    Trevelyan's 
"Hindu  Wills,"  2nd  ed.,  pp.  3#39. 
Post,  chap.  xix. 

6  As  to  a  University,  Manorama 
Dassi  v.  Kali  Charan  Banerjee  (1903), 
31  Calc.  166 ;   8  C.  W.  N.  273.    The 
endowment  of  the  Tagore  Law  Pro- 
fessorship   is    axx    instance    of    this, 
Juttendromohun  Tagore  v.  Qanendro* 
mohun  Tagor&  (1872),  I.  A.  Sup.  VoL 


Hitter  v. 
nath  Kur  (1880),  7  C.  L.  R.  241 ; 
Bajender  Dutt  v.  Sham  Ohund  Mitter 
(1880),  6  Calc.  106 ;  Juggut  Mohim 
Dossee  v.  Sokheemoney  Dossee  (Mussa- 
mut)  (1871),  14  M.  I.  A.  289 ;  17 
W.  R  C.  R.  41 ;  Prafulla  Chunder 
Mullick  v.  Jogendra  Nath  Sreemany 
(1905),  9  C.  W.  N.  528.  See  Phillips' 
and  Trevelyan's  "  Hindu  Wills,"  2nd 
ed.,  pp.  35-39,  and  post,  p.  548. 

2  Ashutosh  Dutt  v.  Doorga  Churn 
Ghatterjee,  (1879),  6  L  A.  182;  5 
Calc.  438 ;  5  C.  L.  R.  296 ;  Sonatun 
Bysack  v.  Juggutsoondree  Dossee 
(Sreemutty)  (1859),  8  M.  I.  A.  66. 

8  It  was  held  that  a  devise  in  a 
will  to  an  idol  which  has  not  been 
consecrated  was  invalid  in  Upendra 
Lai  Boral  v.  Hemchundra  Boral 
(1897),  25  Calc.  405;  2  C.  W.  N. 
295  ;  Eojomoyee,  Dassee  v.  Troylukho 
Mohiney  Dassee  (1901),  29  Calc.  260  ; 
G  C.  W.  N.  267,  and  Nogcndranandini 
Dassi  v.  Benoy  Krishna  Deb  (1902), 
30  Calc.  521 ;  7  C.  W.  N.  121  A 
Full  Bench  of  the  Calcutta  High 
Court  has  now"  held  that  sttoh  devise 
is  valid,  BTvwpali  Nath 
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commerce,  health,  1  safety,  or  any  object  beneficial  to  man- 
kind.2 

A  grant  to  individuals  is  not  exempt  from  the  rule  as  to  perpetuities 
although  it  may  be  actuated  by  religious  motives.3 

As  to  gifts  and  devises  for  religious  or  charitable  purposes,  see  mst, 
p.  548.  r  * 


Joint  gift.  «  jf  m  egtate  ig  limited  to  two  jointlVj  the  Qne  capaUe  of 

taking,  the  other  not,  he  who  is  capable  of  taking  shall  take 

the  whole."  * 
Appointment.       Provided  that  it  do  not  offend  against  the  above  rules  as  to 

perpetuities,*  the  Hindu  law  permits  a  power  of  appointment." 
Perpetuities.         Save  so  far  as  he  can  provide  for  religious  and  charitable 

endowments,  a  Hindu  testator  cannot  create  a  perpetuity  or 

limit  for  an  indefinite  period  the  enjoyment  of  the  profits  of 

his  property.7 


m  Beng'  .    f°  *""  *<"»%  settlement*  in  Bengal  and  Oudh  are  concerned  the 
Oudh.  '  doctrine  that  there  can  be  no  gift  to  a  person  not  in  being  at  the  time  of  the 

g!ft  has  to  some  extent  been  modified  by  the  Bengal  Settled  Estates  Act  8 
and  the  Oudh  Settled  Estates  Act,*  respectively,  which  permit  under 
certain  conditions  a  settlement  of  property  for  three  generations. 

Kh-daUd  V-  "Pr°Perty>  whether  movable  or  immovable,  must  for 
purposes.  many  purposes  be  vested,  more  or  less  absolutely,  in  some 
person  or  persons  for  the  benefit  of  other  persons,  and  trusts 
of  various  kinds  have  been  recognized  and  acted  on  in  India 
in  many  cases,"  but  trusts  can  only  be  sustained  to  the  extent 
and  for  the  purpose  of  giving  effect  to  those  beneficiary  interests 

47  ;  9  B.  L.  R.  377  ;  18  W.  R.  C.  E.      34  All.  405;    16  0.  W.  N.  745:  14 
3<     .  Bom.  L.  R.  827. 

*"**•         'S 

sr  s? 


DamodTw    v.    Mucker    GordJiandas 
n  (1881),  4  Mad.      DamodMr     (1890),     14  Bom.  SW  ; 
fiameshwar  Prosad  Singh  v.  Lachmi 

(1903)'  7  G-  W'  N-  688 
*****  V*  (Knmara)  v 


U868),  2  B.  L.  R.  0.  0.  11,  a  trust 
f°r  the  aoo™^«on  for  ninety-nine 

yeaM  °f  the  ^^  faoome  °f  » 

V>      estate^heldtobevoid.    Seeanfe, 
at      PP-  C33-538. 

a}'     '  Ben-  Aci  m-  of  18°4- 

))  39  L  A.  lfio  ,  Aofc  n 
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which  the  law  recognizes.1  After  the  determination  of  those 
interests  the  beneficial  interest  in  the  residue  of  the  property 
remains  in  the  person  who  but  for  the  will,  would  lawfully  bo 
entitled  thereto.2 

VI.  It  is  competent  to  a  Hindu  to  create  a  life  estate,  or 
successive  life  estates,  or  any  other  estate  for  a  limited  term.3 

Before  the  passing  of  the  Hindu  Transfers  and  Bequests  Gift  over. 
Act,  1914,4  and  the  Hindu  Disposition  of  Property  Act,  1916,5 
a  gift  by  will  upon  an  event  which  was  to  happen,  if  at  all, 
immediately  at  the  close  of  a  life  in  being  would  be  good  if  the 
donee  be  in  existence  at  the  time  of  the  death  of  the  testator, 
but  not  otherwise.6  On  these  conditions  an  estate  could  be 
devested.7  Provided  that  the  gift  does  not  offend  against  the 
restrictions'  referred  to  in  those  Acts,8  it  would  now  be  valid. 

(For  instance,  a  gift  to  A.,  and  on  the  death  of  A.  without  issue 
to  B.9) 


1  Juttendromohun    Tagore    v,   Ga« 
nendromohun    Tagore    (1872),    I.  A. 
Sup.  Vol.  47,  at  pp.  71, 72 ;  9  B.  L.  B. 
377,  at  pp.  401,  402 ;  18  W.  B.  0.  B. 
359,  at  pp.  367,  368 ;  Krishnaramani 
Dasi  (8.  M.)  v.  Ananda  Krishna  Bose 
(1869),  4  B,  L.  B.  0.  0. 231 ;  Rajender 
Dutt  v.  Sham  Ohund  Mitter  (1880), 
6  Calc.  106. 

2  Juttendromohun    Tagore    v.    Ga- 
nendromohun   Tagore   (1872),    I.    A. 
Sup.  Vol.  47,  at  p.  72 ;   9  B.  L.  B. 
377,  at  p.  402  ;  18  W.  B.  C.  B.  359,  at 
p.  368. 

a  Ibid.  I.  A.  Sup.  Vol.  47,  at  p.  75 ; 
9  B.  L.  B.  377,  at  p.  405 ;  18  W.  B.  C. 
B.  at  p.  369 ;  TaraJceswar  Roy  (Ku- 
mar) v.  Shoshi  Shikareswar  (Kumar) 
(1883),  10  I.  A.  51 ;  9  Gale.  952 ;  13 
0.  L.  B.  62;  Kristoromoney  Dossee 
(Sreemutty)  v.  Norendro  Krishna, 
(Maharajah)  (1888),  16  I.  A.  29  ,•  16 
Calc.  383 ;  Mahomed  Shumsool  Hooda 
(Moulvie)  v.  Shewuhfam  (1874),  2  L 
A.  7;  14B.L.B.226;  22W.B.O.B. 
409  A  mere  right  of  residence  was 
given  in  Krishnanath  Narayan  v. 
Atmaram  Narayan  (1891),  15  Bom. 
543,  and  in  BhuggobuUy  Prosonno  Sen 
v.  Choroo  Prosonno  Sen  (1897),  25 
Calc.  112. 

*  Act  L  (M.  C.)  of  1914,  ante,  p.  536, 
s  Act  XV.  of  1916,  auto,  pp.  536, 537, 


6  Kristoromoney      Dossee 

mutty)  v.  Norendro  Krishna  BaJiadoor 

(Maharajah)  (1888),  16  I.  A.  29;   16 

Calo  383 ;  Tarakeswar  Roy  (Kumar) 

v.  Shoshi  Shtkareswar  (Kumar)  (1883), 

10  L  A.  51 ;  9  Calc.  92 ;  13  C.  L.  B. 

62  ;  Ram  Lai  MooJcerjee  v.  Secretary  of 

State  (1881),  8  I.  A.  46 ;  7  Calc.  304  ; 

10  C.  L.  B.  349 ;  Soorjeemoney  Dossee 

(Sreemutty)    v.   Denobundoo   Mullick 

(1862),  9  M.  I.  A.  123,  at  explained 

in  JvMendromohun  Tagore  v.  Ganen- 

dromohun  Tagore  (1872),  L  A.  Sup. 

Vol.  47 ;   9  B.  L.  B.  377 ;   18  W.  B. 

C.  B.  359  (see  observations  of  James, 

L.J.,  at  p.  381,  and  of  Sir  L.  Peel  at 

p.   383  of  9  B.   L.  B.);    Bilaso  v. 

Munnilal  (1911),  33  All.  558,  following 

Bhagabati  Barmanya  v.  Kali  Charan 

Singh  (1911),  38  L  A.  54;    38  Calc. 

468 ;  15  C.  W.  N.  393 ;  13  Bom.  L.  B. 

375.    See  Indian  Succession  Act  (X. 

of    1865),    as.    118-124,    applied    to-~- 

certain  Hindu  WA\(post,  p.  545>-by 

the  Hindu  Wills  Act  (XXI.  0H870), 

s.  2. 

7  Ibid. 

8  Ante,  pp.  536,  538. 

9  Lakslminarayana  Natnar  v.  Val- 
liammal  (1910),  34  Mad.  250 ;  Soorjee- 
money Dossee  v.  Denobundho  MuUick 
(1857),   6  M.   I.   A.   526;    (1862),   9 
M.    I.    A.    123;     Bhoobun   Mohinee 
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tions. 


As  to  the  provisions  of  those  enactments  see  ante,  pp  .  536-538, 
^e  question  how  far,  if  at  all,  a  Hindu  can  by  will  direct  the 
accumulation  of  the  profits  of  his  property  is  not  definitely 
settled. 

It  is  apparently  allowable  for  the  period  of  a  life  in  being, 
and  the  attainment  of  majority  of  the  beneficiary,  after  tho 
close  of  such  life  in  being. 

In  Amnto  Loll  Dutt  v.  Sumomoye  Dassee  (1897),  x  Mr.  Justice  Jenkins 
held  "  that  it  was  not  incompetent  for  a  Hindu,  with  proper  limitations, 
to  direct  an  accumulation  of  the  income  of  property  which,  under  his  will, 
vests  in  his  executors  or  trustees,"  and  that  "  in  the  absence  of  special 
provision  the  limit  must  be  that  which  determines  the  period  during  which 
the  course  of  devolution  of  property  can  be  directed  or  controlled  by  a 
testator."  On  appeal  2  the  question  did  not  arise,  but  one  of  the  judges 
of  the  Calcutta  High  Court  3  dissented  from  the  above  view.  In  another 
case  arising  out  of  the  same  will,  Mr.  Justice  Woodroffe  inclined  to  the 
opinion  that  accumulations  were  not  valid  beyond  the  minority  of  the 
devisee,4  and  Mr.  Mayne  5  inclined  to  the  view  that  accumulations  are  not 
permissible.  A  more  recent  Calcutta  decision  supports  Mr.  Justice  Jenkins' 
view.6 

In  Nafar  GMndia  Kundoo  v.  Satan  Mala  Debt,  [1910]  15  C.  W.  N.  66, 
the  Court  upheld  a  direction  to  accumulate  income  for  the  marriage  ex- 
penses of  a  son,  and  in  Bombay  a  direction  to  accumulate  for  sixteen  years 
has  been  upheld.  7 


Hindu  Wills 
Act* 


The  Hindu  Wills  Act  8  has  applied  certain  of  tho  sections  of 
the  Indian  Succession  Act  (X.  of  1865)  to  the  attestation, 
revocation,  revival,  interpretation,  and  probate  of  wills  and 
Application  of  codicils  made  by  any  Hindu,  Jaina,  Sikh,  or  Buddhist,  on  and 
after  the  1st  September,  1870,  within  the  territories  subject 
to  the  Lieutenant-Governor  of  Bengal,  or  the  local  limits  of 
the  ordinary  original  civil  jurisdiction  of  the  High  Courts  of 
Madras  or  Bombay,9  and  in  the  case  of  such  wills  and  codicils 


Act' 


Debya  v.  Hurnsh  Chunder  CJiowdliry 
(1878),  5  I.  A.  138;  4  Calc.  23; 
2  C.  L.  K.  339. 

1  24  Calc.  589  +  1  C.  W.  N.  345. 

2  (1898)  25  Calc.  662 ;  2  C.  W.  N. 
389 ;   (1900)  27  L  A.  128 ;   27  Calc. 
996;  4  C.  W.  N.  549;  2  Bom.  L.  B. 
446. 

8  (1898)  25  Calc.  at  pp.  690,  691 ; 
S  0,  W.  N.  at  pp.  395,  396. 


(1905),  9  C.  W  N.  1033,  at  p.  1043. 

5  "  Hindu  Law,"  8th  ed.,  p.  583- 
586,  see  ante,  p.  362. 

c  Rajendra  Loll  Agarwalla  v. 
Rajcoomari  DeU  (1906),  34  Calc.  5 ; 
11  C.  W.  M1.  65. 

7  Jamndbai  v.  DTwrsey  (1902),  4 
Bom.  L,  B.  803. 

8  Act  XXI.  of  1870. 

9  Wherever  the  property  be  situate, 
Bauji  Ranched  Naik  v,  Vishnu  Ran* 
efrot  Ntilc  (1884),  9  Bora,  m, 
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made  outside  those  limits,  so  far  as  relates  to  immovable 
property  situated  within  those  territories  or  limits,1 

The  Act  provides 2  that  marriage  shall  not  revoke  any  such  Provisos, 
will  or  codicil,3  and  that  nothing  therein  contained  shall 
authorize  a  testator  to  bequeath  property  which  he  could  not 
have  alienated  inter  vivos,  or  to  deprive  any  person  of  any 
right  of  maintenance  of  which,  but  for  s.  2  of  the  Act,  he  could 
not  deprive  him  by  will. 

And  that  nothing  therein  contained  shall  affect  any  law  of 
adoption  or  intestate  succession,  and  that  nothing  therein 
contained  shall  authorize  any  Hindu,  Jaina,  Sikh,  or  Buddhist 
to  create  in  property  any  interest  which  he  could  not  have 
created  before  the  1st  of  September,  1870. 

The  word  "  interest  "  in  this  proviso  has  been  held  by  more  than  one  Interest, 
decision  to  include  not  only  the  extent  or  duration  of  the  estate  given, 
but  also  the  capacity  of  the  donee  to  take,4  and  thereby  to  apply  to  wills 
governed  by  the  Hindu  Wills  Act  the  rule  5  prohibiting  devises  to  a  person 
who  is  unborn  at  the  date  of  the  death  of  the  testator.  The  effect  of  these 
decisions  was  to  render  inoperative  in  the  case  of  Hindu  mils  ss.  99-101  of 
the  Indian  Succession  Act 6  which  have  been  expressly  applied  by  the  Act 
to  Hiadu  Wills.  Should  the  question  come  before  the  Judicial  Committee 
that  Board  may  take  the  view  that  effect  must  be  given  to  all  the  sections 
of  the  Indian  Succession  Act 7  which  have  been  applied,  and  that  the  word 
"  interest "  does  not  include  "  capacity  to  take."  8  This  question  does 
not  arise  hi  the  cases  to  which  recent  enactments  (ante,  pp.  536-538)  apply. 

Under  the  Hindu  Wills  Act 9  every  testator  must  execute  Execution  of 
his  will  according  to  the  following  rules  : —  Wllls" 

First. — The  testator  shall  sign10  or  affix  his  mark  to  the  will,11 

1  For  an  instance  of  a  will,  which      Narronji  v.  Kuicrbai  (1885),  9  Bom. 
in    respect    of    some    property    was      491,  at  p.  506. 

governed  by  the  Hindu  Wills  Act,  s  Ante,  pp.  533,  534. 

and  which  in  respect  of  other  property  6  Act  X.  of  1865. 

was  not  so  governed,  see  Jairam  Nar-  7  Ibid.              * 

ronj^  v.  Kuverbai  (1885),  9  Bom.  491.  s  Cf.   Norendrawth  Sircar  v.   Ka- 

2  S.  3.  malbasini  Dasi  (1896),  23  L  A.  18; 

3  In  the  case  of  a  will  not  subject  23  Calc.  563  j    Bank  of  flngland  v. 
to  the  Hindu  Wills  Act,   marriage  Vaghano  (1891),  A.  C.  10  j, 

does  not  revoke  a  will.  9  Act  X.  of  1865,  s.  50,  implied  by 

4  Alangcmanjori   Dabee   v.    Sona-      Act  XXI.  of  1870,  £  2. 

moni  Dabee  (1882),  8  Calc.  637 ;    10          10  The  place  of  signature  seems  to 

0.    L.   R.   459;    Cattynath      NaugJi  bo  immaterial,  see  In  the  goodd  of 

Chow&hry   v.    Chunder  NatJi  Naugh  Porthouse  (1897),  24  Calc.  784. 
Choiodhry  (per  Pontifex,  J.)  (1882),          "  Affixing  a  mark  by  the  direction 

8  Calo.  378,  at  p.  390 ;   10  0.  L.  B.  of    the    testator    is    not    sufficient : 

207,    at    p.    215;     JRadha    Prosod  ftadhaknshna   Mudaliar  v. 

MMck  v.  Bminkoni  Dwi  (1910),  38  MvMRair  (1916),  31  Mad.  t,,  «T, 
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or  it  shall  be  signed  by  some  other  person  in  his  presence  and 
by  his  direction.1 

Second. — The  signature  or  mark  of  the  testator,  or  the 
signature  of  the  person  signing  for  him,  shall  be  so  placed  that 
it  shall  show  that  it  was  intended  thereby  to  give  effect  to  the 
writing  as  a  will. 

Third. — The  will  shall  be  attested  by  two  or  more  witnesses, 
each  of  whom  must  have  seen  the  testator  sign  or  affix  his 
mark  to  the  will  or  have  seen  some  other  person  sign  the  -will 
in  the  presence  and  by  the  direction  of  the  testator,  or  have 
received  from  the  testator  a  personal  acknowledgment  of  his 
signature  or  mark,  or  of  the  signature  of  such  other  person, 
and  each  of  the  witnesses  must  sign  the  will  in  the  presence  of 2 
the  testator,  but  it  is  not  necessary  that  more  than  one  witness 
be  present  at  the  same  time,  and  no  form  of  attestation  is 
necessary. 

The  witness  must  sign  as  such.  His  signature  written  as  the  name  of 
the  person  who  signed  the  will  for  the  testator  does  not  amount  to  an 
attestation  of  the  mil.3  The  witness  must  sign.  It  is  not  sufficient  that 
he  should  affix  a  mark,4  but  his  full  signature  is  not  necessary.  The  placing 
of  his  initials  is  sufficient.5 

The  attesting  witnesses  must  sign  the  will  after  the  testator  has 
executed  it.6 

It  is  not  necessary  that  the  attesting  witnesses  should  see  the  testator 
sign  the  will,  or  should  observe  any  signature  on  the  paper  which  they 
attest,  provided  that  the  testator's  signature  was  on  the  will  when  the 
witnesses  attested  it,  and  that  the  testator  makes  them  understand  that 
the  paper  which  they  attest  is  his  will.7 

1  The  execution  of  a  will  by  the  *  Nitye  Oopal  Sircar  v.  Nagendra 
impression  of  a  stamp  complies  with  Nath   Mitter   Mozumdar   (1885),    11 
the  section,  Nirmal  Chunder  Bando-  Calc.  429 ;  Fernandez  v.  Alves  (1879), 
padliya  v.  Saratmom  Detya  (1898),  25  3  Bom.  382.    These  authorities  were 
Calc  911 ;  2  C.  W.  N.  642.  questioned  in  Ammayee  v.  Yalumalai 

2  This  means   "  In  sight  of,"  see  (1891),  15  Mad.  261. 

Saauu  v.  Gabriel  (1871),  3  N.  W.  P.  5  Ammayee  v.    Yalumalai  (1891), 

32.    In  the  case  of  the  execution  of  15  Mad.  261. 

a  will  by  a,  purdahaslun  lady  the  6  In  the  matter  of  the  petition  of 

attestation   by   the    Registrar,   who  Hurrosundari  Dabia  (1880),  6  Calc. 

was    in    the    verandah   outside    the  17  ;  6  C  L.  B.  303 ;  Bissonath  Dinda 

room  in  which  she  sat,  and  whom  v.  Doyaram  Jana  (1880),  5  Calc.  738  ; 

she  could  have   seen  if  she  liked,  5  C  L.  R.  565 ;   Fernandez  v.  Alve$ 

was  held  sufficient,   Horendranarain  (1879),  3  Bom.  382 ;   Khwttun  Eooer 

Acharji  Choiodhry  v.  Chandra  Kanta  (Mussamut)  v.  Poona  Kooer  (Mussa- 

Lahiri  (1888),  16  Calc.  19.  mut)  (1875),  24  W.  R.  C.  R.  322. 

3  In  the  matter  of  the  petition  of  7  Manickbai  v.  Hurmasji  Bomanji 
#emfc>fo  J)abee  (1882),  9  Calc.  226 ;  (1877),    1    Bom.    547 ;     Amarendra, 
B.    a    Grwh    Ohunder    Banerjee    v.  Nath  Chatterjee  v.  Kashi  Nath  Chat- 
ffemhM  $<$£,  U  Q.  L.  R.  359.  terjee  (1899),  27  Calc.  169, 
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An  endorsement  by  the  Registrar  to  the  effect  that  the  testator  admitted 
to  him  the  execution  of  the  -wall  is  a  good  attestation.1 
Effect  can  be  given  to  a  legacy  to  an  attesting  witness.8 

The  following  are  the  sections  of  the  Indian  Succession  Act  3  Portious  o£ 
which  have  been  applied  by  s.  2  of  the  Hindu  Wills  Act  *  (as  IcflppSd  to 
altered  by  the  Probate  and  Administration  Act «)  to  the  above-  Hmdu  Wills' 
mentioned  Hindu  Wills,  viz.  :— 

Sections  46,  48,  49,  50,  51,  55,  and  57  to  77  (both  inclusive), 
sections  32,  83,  85,  88  to  103  (both  inclusive),  sections  106  to 
177  (both  inclusive),  and  section  187. 

The  Probate  and  Administration  Act «  provides  for  the  Probate  and 
grant  of  probate  of  wills  and  letters  of  administration  to  thetJffi!**" 
estates  of  (amongst  other  persons)  all  Hindus.7 

Under  that  Act 8  the  executor  of  a  deceased  person  is  his  legal  repre- 
sentative for  all  purposes,  and  all  the  property  of  the  deceased  person 
vests  in  him  as  such.9  Before  the  passing  of  the  Hindu  Wills  Act  the 
estate  of  a  deceased  Hindu  did  not  vest  in  the  executor,  even  if  probate 
had  been  granted  to  him.10  He  was  practically  a  manager.11 

The  Malabar  Wills  Act ia  declares  the  testamentary  power  of,  and  Malabar  law. 
provides  rules  for  the  execution  of  wills  and  codicils  by,  persons  governed 
by  the  Marumakkatayam  or  the  Aliyasantana  law  of  inheritance.  The 
effect  of  that  Act  is  to  place  such  persons  to  the  extent  of  the  matters 
dealt  with  in  the  Act,  in  the  same  position  as  persons  governed  bv  the 
Hindu  Wills  Act,  J 

Sections  49,  50,  61,  54,  55,  and  57  to  77  (both  inclusive),  and  sections  Oudh 
82,  83,  85,  and  88  to  98  (both  inclusive)  of  the  Indian  Succession  Act 13  talu1dars* 
apply  to  wills  and  codicils  made  by  Oudh  taluqdars.14 

As  to  the  construction  of  Hindu  wills,  see  Phillips  and  Trevelyan's 
"  Hindu  Wills,"  2nd  ed.,  chap,  iv. 

1  Horendranarain    Acharji    Chow-  As  to  what  are  "  Hindus,"  see  ante, 

dhry  v.  Chandra  Kanta  Lahiry  (1888),  pp.  22-26. 

16  Calc.  19 ;    Nitye  Oopal  Sircar  v.  8  S.  4. 

Nagendra    Nath    Mitter    Mozumdar  *  See    Phillips     and    Trevelyan's 

(1885),  11  Calc.  429 ;    In  the  matter  «  Hindu  Wills,"  2nd  ed.,  pp.  169, 170. 

of  the  petition  of  JEfurrosundari  Dabia  10  Kh&rodemoney  Dossee  v.  Doorga- 

(1880),  6  Gale.  17;   6  0.  L.  B.  305;  money  Doasee  (1878),  4  Calc.  455,  at 

In   the   goods    of  JRoymonee    Dossee  p.  468;    3  C.  L.  B.  315,  at  p.  327; 

(1875),.!  Calc.  150.  Maniklal    Atmaram    v.     Mancherti 

a  Of.  s.  54  of  the  Indian  Succession  Dtnsha  Coachman  (1876),  1  Bom.  269 ; 

Act  (X.  of  1865),  which  has  not  been  JayJcali  Dett   (Srimafa)   v.   Shibna£k 

applied  to  Hindu  wills.  Chatterjee  (1866),  2  B.  L.  B.  O.  C.  1 ; 

8  Act  X.  of  1865.  Shan  Bibi  v.  Buldeo  Das  (1867),  1 

4  Act  XXL  of  1870.  B.  L.  R.  O.  C.  24. 

6  Act  V.  of  1881,  s.  154.  «  Sarat  Chandra  Banerjee  v.  Bhu- 

6  Act  V.  of  1881.  penfoa  Nath  JSosu  (1897),  25  Calc.  103. 

7  This  includes  Sikhs,  see  Bhagwan  "  Mad.  Act  V.  of  1898. 
Ro&r  (Rani)  v.  Jogendra  Chandra  Bose  18  Act  X.  of  1865. 
(1903),  30  I.  A.  249;    31  Calc.  11 ;  "  Act  I.  of  18C9,  s.  19. 
7  C.  W.  HT.  895;   5  Bom.  L.  B.  845. 
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CHAPTER  XIX. 

RELIGIOUS  AND  OHAKITABLE  ENDOWMENTS. 

THEBE  are  in  India  a  large  number  of  endowments  for  religious, 
charitable,  educational,  or  public  purposes. 

^Q  0'DJeets  °*  suc^  endowments  are  various.  An  endow- 
ment may  be  in  favour  of  an  idol,  or  for  the  endowment  of  a 
temple,  or  for  the  maintenance  of  private  or  public  religious 
ceremonies  or  worship,  or  for  charitable  purposes,  or  for  the 
benefit  of  the  public  in  the  advancement  of  religion,  knowledge, 
commerce,  health,  safety,  or  any  object  beneficial  to  mankind.1 

Gifts  for  religious  and  charitable  purposes  have  always  been  common  in 
India,  under  rulers  of  various  races  and  creeds.  Such  gifts  were  made  by 
sovereigns  and  subjects  alike ;  and  out  of  the  public  revenue  as  well  as 
out  of  private  property.2 

In  many  of  these  gifts  the  giver  participated  in  the  enjoyment  of  the 
property  along  with  the  objects  of  his  devotion ;  sharing,  for  instance, 
in  the  prasdi*  or  offerings  to  the  deity—as  the  worshipper  participated 
in  the  sacrifice,  receiving  back  a  portion  of  his  offering  as  consecrated. 
He  also  ordinarily  retained  the  right  of  superintendence  of  property 
dedicated.  * 

The  sanctity  of  such  gifts  enabled  proprietors  to  screen  their  property 
from  spoliation  by  dedicating  it ;  and,  in  many  cases,  to  retain  the  enjoy- 
ment of  it  under  the  cloak  of  a  dedication  which  was  only  nominal.  More- 
over, the  permanence  of  endowments  offered  a  congenial  mode  of  keeping 
intact  family  property  which  would  otherwise  have  been  liable  to  dis- 
integration. Among  primitive  races  it  seems  to  have  been  felt  that,  so 
long  as  property  was  first  dedicated  to  God,  there  was  no  objection  to 
the  beneficial  enjoyment  and  control  of  it  by  the  giver  to  an  indefinite 
extent.  Whatever  may  have  been  the  feelings  at  work,  it  seems  clear  that 
the  ostensible  consecration  of  property  was  in  India  freely  resorted  to  for 
the  purpose  of  "withdrawing  it  alike  from  the  grasp  of  the  oppressor  and 
from  the  disintegrating  action  of  the  ordinary  rules  affecting  it.5 

1  Of.    Transfer    of    Property    Act       159 ;  16  Calc.  103. 

(IV.  of  1882),  a.  117.  *  Gossamee    Sree    Greedhareejee  v. 

2  See  Phillips'  "  Land  Tenures  of      Rumanklljee    Gossamee    (1889),     16 
Lower    Bengal "    (Tagore    Lectures,       I  A.  137 ;  17  Calc*  3. 

1875),  fc;  214.  s  Phillips  and  Trevelyan's  "  Hindu 

*  See  KatimwA   Debt    (Srimati)  v.       Wills,"  2nd  ed  ,  pp.  36,  37, 
Mwkerjeq  (1888),  10  I,  4 


CHAP.  XIX.]  POWERS  OF   COURTS!,  547 

It  was  at  one  time  contended  that  trusts  for  Hindu  religious  pur-  Trusts, 
poses  could  not  be  recognized  by  the  Courts,  on  the  ground  that  they 
were    illegal   as    being   superstitious.     The   contention   was,   however, 
rejected.1    Without  a  trust  an  endowment  could  not  have  any  permanent 
effect.3 

The  consent  of  the  State  is  not  necessary  for  the  creation  of  an  endow-  Consent  of 
ment.3  State. 

It  is  competent  to  the  Civil  Courts  to  determine  rights  of  Powers  of 
management  of  such  endowments,  and  rights  to  hold  offices  ours* 
thereunder,  to  interfere  to  protect  the  property  of  such  endow- 
ments, to  construe  and  preserve  the  schemes  thereof  and 
generally  to  decide  questions  which  may  arise  in  relation  to  the 
due  performance  of  the  trusts  of  the  endowments.4 

A  suit  will  lie  to  determine  the  rights  of  individuals  or  classes  of  indi-  Worship, 
viduals  to  worship  in  a  particular  temple  or  to  exclude  them  from  so 
worshipping.5 

The  Courts  cannot  deal  with  questions  relating  to  worship  in  temples 
situate  outside  British  India.6 

It  has  been  held  in  Madras  7  that  s.  4  of  tho  Pensions  Act,  1871,8  which  Pensions  Act. 
enacts  "Except  as  hereinafter  provided,  no  Civil  Court  shall  entertain 
any  suit  relating  to  any  pension  or  grant  of  money  or  land  revenue  con- 
ferred or  made  by  the  British  or  any  former  Government,  whatever  may 
have  been  the  consideration  for  any  such  pension  or  grant,  and  whatever 
may  have  been  the  nature  of  the  payment,  claim,  or  right  for  which  such 
pension  or  grant  may  have  been  substituted,"  has  no  application  to  re- 
ligious and  charitable  endowments,  but  an  opposite  view  has  been  main- 
tained in  Bombay.0 


1  Advocate  General  v.    Vishvanath  5  Seo  Snnkaralinga  Nadan  v.  Raje- 

Atmaram  (1855),  1  Bom.  H.  0.  App.  swari  Dorai  (Raja)  (1908),  35  I.  A, 

ix.    Seo  Khusakhund  v.  Mahadevgiri  176 ;    31  Mad.  236 ;    12  C.  W.  N. 

(1875),  12  Bom.  H.  C.  214 ;  Krishna-  946. 

ramani     Daai     (S.M.)    v.    Ananda  8  Trimbalc  v.  Lafohman  (1895),  20 

Krishna,  Bose  (1869),  4  B.  L.  B.  O.  C.  Bom.  495. 

231,  at  p.  287.    Cf.  Merces  v,  Cones  7  Venfatteswari  Aiyar  v.  Secretary 

(1864),  2  Hyde,  65.  of  State  (1907),  31  Mad.  12 ;  Secretary 

*  Krishnaramani  Dasi   (S.M.)    v.  of  Mate  v.  Abdul  flalcJcim  Khan  (1S8Q), 
Ananda    Krishna    Bose    (1809),    4  2  Mad.   294;    Kolandai  Mudali  v. 
B.  L,  R.  0.  C.  231,  at  p.  285.  Sankara    BharadU    (1882),    5   Mad. 

9  Juggut  Mohini  Dossee  v.  Sokhee-  302  ;  Subramanya  Ayyar  v.  Secretary 

money  Dossee  (Mussumat)  (1871),  14  of  State  (1883),  6  Mad.  361 ;  Athavulla 

M.  I.  A.  289,  at  pp.  301,  302 ;    10  v.  Gouse  (1888),  11  Mad.  283. 

B.  L.  E.  19,  at  p.  31 ;  17  W.  R.  C.  R.  8  XXIII  of  1871. 

41,  at  p,  43.  9  Miya  v.  Bava  SaJiab  Santi  Miya 

*  Ante,  pp.  5-8.    See  Act  V.  of  1908  (Sayad)  (1896),  22  Bom.  496 ;   Vyanji 
(Civil  Procedure  Code),  s.  9.    As  to  v.  Sarjarao  Apajirao  (1891),  16  Bom. 
a  suit  f or  *  doolftratioa  that  a  mojmni?  537.     See    Maharaml    MoUnsingji 
has  not  been   duly  appointed,   see  Jeysingji  v.   Government  of  Bombay 
#o$t,  p.  572,  (J&81),  8  L  A.  77  s  5  Bow,  40$, 
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CREATION  OF  ENPOWMENT. 


[OHAP. 


Mode  of 
creation  of 
endowment. 

Conditions  of 
validity. 


Perpetuity. 


Creation  of  Endowment. 

The  endowment  may  be  created  by  grant  or  by  will,  or  in 
any  other  way  by  which  property  may  be  transferred. 

In  order  to  constitute  a  valid  endowment  all  that  is  necessary 
is  to  set  apart  specific  property  for  specific  purposes,  and  where 
these  purposes  are  clearly  religious  or  charitable  in  their  nature  1 
the  trust  is  not  invalid  because  it  transgresses  against  the  rule 
which  forbids  the  creation  of  a  perpetuity,2 

No  express  words  are  necessary,3  nor  is  an  express  trust  necessary.4 

To  be  valid  an  endowment  must  be  created  in  perpetuity  for 
religious  or  charitable  purposes. 

"  It  appears  therefore  to  their  Lordships  upon  the  authority  of  that 
case,5  and  upon  the  principle  of  endowments,  that  this  was  not  an  endow- 
ment by  the  Maharajah  in  perpetuity  for  the  benefit  of  the  idol,  so  as  to 
establish  that  the  property  so  conveyed  to  the  idol  was  to  be  the  property 
of  the  idol  for  ever,  and  that  nobody  could  alienate  it.  Suppose  the 
Maharajah  had  established  the  idol  in  his  house,  would  anybody  pretend 
that  he  could  not  sell  his  house  ?  Well,  then,  what  would  become  of  the 
idol's  temple  in  the  house  ?  He  could  sell  the  house  notwithstanding  he 
had  put  an  idol  there ;  and  what  would  become  of  the  idol  itself  ?  Here 
there  was  no  endowment,  no  priest,  no  public,  no  one  legally  interested 
in  the  worship  of  this  idol,  except  the  Maharajah  himself,  and  nothing  to 
show  that  the  Maharajah  intended  to  establish  it  for  the  benefit  of  his  sons 
or  heirs,  or  anybody  else  in  perpetuity."  6 

B — — 6V.         The  endower  must  divest  himself  of  all  beneficial  interest 
•  es  °       in  the  property  dedicated  to  the  endowment. 

Mr.  Mayne  said  that  the  trust  is  imperfect  "  where  the  founder  applies 
his  own  property  to  the-creation  of  a  pagoda,  or  any  other  religious  or 
charitable  foundation,  keeping  the  property  itself  and  the  control  of  it 
absolutely  in  his  own  hands.  The  community  may  be  greatly  benefited 
by  this  arrangement,  so  lorig  as  it  lasts,  but  tys  continuance  is  entirely  at 
his  own  pleasure.  It  is  like  a  private  chapel  in  a  gentleman's  park,  "and 


Divesting  of 
interest  of 
endower. 


1  Ante,  p&  539,  540. 
8  Praftdla     Chunder 


Multick  v. 

Jogendra  Nafh  Sreemany  (1905),  9 
0.  W.  N.  528,  at  p.  535  ;  Bhuggobutty 
Prosonno  Sen  v.  Gooroo  Prosonno  Sen 
(1897),  25  Calc.  112,  at  pp.  126,  127. 

8  Bhuggobutty  Prosonno  Sen  v. 
Gooroo  Prosonno  Sen  (1897),  25  Calc. 
112,  at  p.  127. 

'*  Manofwr  Ganesh  Tambekar  v. 
LakTmiram  Qovindram  (1887),  12 


Bom.  247,  at  p.  263. 

6  Mahatab  Cband  v.  Mirdad  AH 
(1833),  5  Ben.  Sel.  R.  268  (new 
edition,  313). 

6  Brojosoondery  Delia  (Maharanee) 
v.  Luchmee  Koonwaree  (Ranee)  (1873), 
15  B  L.  R.,  note  to  p.  176,  at  p.  178  : 
20  W  R.  0.  R:  95,  at  p.  96.  See 
Madhub  Chandra  Bera  v;  Sarat 
Kumari  Debi  (1910),  15  C.  W.  N;  126 » 
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the  fact  that  the  public  have  been  permitted  to  resort  to  it  will  not  prevent 
its  being  closed  or  pulled  down,  provided  there  has  been  no  dedication  of 
it  to  the  public.  It  will  pass  equally  unencumbered  to  his  heirs,  or  to  hi* 
assignees  in  insolvency.  He  may  diminish  the  funds  so  appropriated 
at  his  pleasure,  or  absolutely  cease  to  apply  them  to  the  purpose  at  all. 
In  short,  the  character  of  the  property  will  remain  unchanged,  and  its 
application  will  be  at  his  own  discretion."  l 

It  is  not  necessary  that  there  be  a  complete  dedication  and  charge  on 
that  the  whole  ownership  in  the  property  should  be  transferred.  property* 
A  trust  for  an  endowment  may  be  created  by  a  charge  upon  the 
property  or  an  appropriation  of  a  portion  of  the  income.2 

In  that  case  the  property  can  be  dealt  with,3  is  partible,4  and  descends 
subject  to  the  charge.  The  interest  subject  to  the  charge  can  be  attached 
and  sold.5 

In  one  case  where  the  property  was  granted  for  the  maintenance  of  a 
mutt  (monastery)  and  the  charities  connected  with  it,  the  remainder  of  the 
profits  to  be  applied  to  the  maintenance  of  the  grantee  or  his  descendants, 
the  Court  upheld  an  assignment  of  property  for  such  maintenance  for  the 
fife  of  the  assignee,  who  was  a  member  of  the  family,  but  for  no  longer.6 

A  mere  easement  may  be  created  for  a  charitable  or  religious  Easement- 
purpose, 

For  instance,  a  right  to  use  a  ghal  to  which  persons  on  the  point  of 
death  are  removed.7  * 

There  is  no  objection  to  an  endowment  coming  into  operation  Future 
at  a  future  time,  as,  for  instance,  after  a  life  estate.*  operation, 

1  "Hindu  Law,"  8th  ed,,  p.  598.  Geer  Gosain  (1870),  13  W.  R.  C.  R,  20  ; 

See  Brojosoondery  Delia  (Maharanee)  J?u,ttoo  Bibee  v.  Ehurrut  Loll  Bhithtt 

v.  Luchmee  Koonwaree  (Ranee)  (1873),  (1868),  10  W.   E.   G.  E.  299  ;    see 

15  B.  L.  R.  176,  note ;  29  W.  R.  C.  B.  Jadubinfa   Odhikaree    v.    LoJcenauth 

95.  Geree  (1863).  Marsh,  303 ;  2  Hay,  160* 

8  See  Sonatun  JBysqck  v.   JugguA-  *  Ram  Coornar  Paul  v.  Jogender 

soondree  Dossee  (IS&ty,  8M.I.A.  66  j  Nath  faul  (1878),   4  Calc.   56;    2 

Ashutosh    Dutt    v.    Doorga,    Churn  C.  L.  E.  310;    Suppammal  v.  Col* 

Chatterjee  (1879),   6  L   A.    182;    5  Sector  of  Tanjore  (1SS9),  12  Mad.  387, 

Calc.  438 ;    5  0.  L.  E.  296 ;    Jaga-  at  p.  391. 

dindra  Nath  JKoy  Bahadur  (Maharajah)  5  Ashutosh  Duti  v.  Doorga  Churn 

v.    Hemanta    Kumari    DeU    (Earn)  Chatterjee  (1879),  6   J.  A.    182 ;    5 

(1904),  31  I.  A.  203,  at  pp.  209,  219 ;  Calc.  438 ;  5  C.  L.  E.  296  ;  Sakrappa 

32  Calc.   129,  at  pp.   140,  141 ;    8  v.  Shivappa  (1910),  35  Bom.  153 ;  12 

a  W.  K  809,  at^p.  820 ;  6  Bom.  L.  E.  Bom.  L.  E.  584, 

765;  SaJcrappa  V.  Shiwppa  (1910),  35  6  Sathianama  Bharati  v.  Saravana* 

Bom.  153 ;  12  Bom.  L.  E.  584  ;  Ku-  togi  Ammal  (1894),  18  Mad.  266. 

lada  Prosad  Deghoria  v.   Kali  Bos  7  JaggamoniDasiv  NilmcmiOhosal 

Naik  (1914),  42  Calc.  536 ;  19  C.  W.  (1882),  9  Calc.  75 ;  11  C.  L.  E.  502. 

N.  542.  *  Golind  Prasad  v.  Qomti  (1908), 

8  Basoo  DM  r.  Kishen  Chunder  30  All.  288. 
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OEBTAINTY. 


[CHAP,  xix. 


Certainty* 


Dharm. 
Sarakain. 


purposes." 


An  endowment  must  be  certain  both  aa  to  its  subject-matter 
and  as  to  its  object;  1  but  it  is  unnecessary  that  a  testator 
should  fix  the  exact  amount  to  be  expended.  If  he  supplies 
a  measure  of  the  bequest,  the  Court  will  ascertain  how  much 
should  be  applied,  and  will  fix  a  scheme.* 

A  aift  to  trustees  for  use  as  "dharm,"  »  or  in  "saraten,"  •  or  for 
S        popular  usefulness  or  for  purposes  of  charity    has  been  heM 
being  too  indefinite.    As  to  a  gift  to  an  rfol,  sec  ante,  p. 


cases  the  bequest  has  been  held  to  be  sufficiently 
f  settlement  to  the  estent  of  Rs.  500  a  month  to  be  applied  to  "  charit- 


definite  sadavaral  in  some  definite  place.9 


1  See  Indian  Succession  Act  (X.  of 
1865),  s.  76,  applied  to  certain  Hindu 
wills  (ante,  p.  545),  by  the  Hindu 
Wills  Act  (XXI.  of  1870),  s.  2. 

*  See  Krishnaramam  Dasi  (S.  M.} 
v  Ananda  Krishna  Base  (1869),  4 
B.  L.  B.  0.  0.  231.  As  to  the 
settlement  of  a  scheme,  see  post, 
p.  554. 

3  "Law,   virtue,   legal   or   moral 
duty,"  Wilson's  "Glossary,"  p.  137; 
JRunchordas  Vandrawandas  v.  Parva- 
tibai  (1899),  26  I.  A.  71 ;   23  Bom. 
725 ;  3  0.  W.  N.  621 ;  1  Bom.  L.  B. 
607  •  Sam*  Cnandra  Qhose  v.  Pratap 
Cfandra  Ghose  (1912),  40  Gale.  232 ; 
PartUsamtliy  Pillai  v.  Thiruvengada 
PilM  (1907),  30  Mad.  340.    In  the 
last-named  case  Subrahmania  Ayyar, 
J.,    held     that    the    word    "  dhar- 
men"  when  used  in  connection  with 
gifts"  of  property  by  a  Hindu,  has  a 
perfectly   well-settled  meaning,  and 
denotes    objects    indicated    by    the 
terms  "fcto°  and  "^oorta"  (sacri- 
fices and  charities).    He  held  that 
the  word  is  a  compendious  term,  and 
is  not  a  mere  vague  and  uncertain 
expression  (see  Mandlik's  "  Vyavahara 
Mayukha,"  pp.  333  &t  seq.t  and  Pundit 
Saraswati's  "Hindu  Law 
s>"  pp.   18  <&  seq.); 
is,  it  is  submitted, 


inconsistent  with  the  decision  in 
Runcliordas  Vandrawandas  v.  Parva* 
tibai  (above).  See  also  Motivahu 
(Sai)  v.  Mamubai  (Bai)  (1895), 
19  Bom.  647;  Devshanlcar  Ncran- 
"tikai  v.  Motiram  Jageshvar  (1893), 
18  Bom.  136;  Morarji  CuUianji  v. 
Nenbai  (1892),  17  Bom.  351 ;  Oangbai 
v.  Thamr  Mulla  (1863),  1  Bom.  H, 
C  71 ;  Advocate-General  v.  Damofhar 
(1852),  Perry's  "Oriental  Cases," 
526;  Sib  Ghunder  Multtck  v.  Tre- 
yoorali  Soondary  Lome  (1842),  Fulton, 
98, 109. 

*  Good    works;     Bapi    (Bat}    v. 
Jamnadas  HatUwng  (1897),  22  Bom. 

774. 

5  Trikumdas  Damodhar  v.  Handas 
Morarji   (1907),    31    Bom.    583;     9 
Bom.    L.    B.   560;    Swat   Chandra 
Ghose  v.  Pratap  Chandra  Gltfse  (1912), 
40  Calc.  232. 

6  GordhanDasv  (JhunniLal(lQQi), 

30  All.  111. 

7  Eajendra  Lall  AgarwaUa  v.  Raj 
Coomari  DeU  (1906),  34  Calc.  5. 

s  "  Distribution  of  provisions  daily 
to  passers-by,  mendicants  and 
paupers,"  Wilson's  "Glossary,"  p. 
449. 

9  Morarji  Cullianji  v.  Nenbai 
(1892),  17  Bom  351;  Jawwabai  v. 
Khimji  Vuttubdass  (1889),  14  Bom.  1, 
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A  direction  thai  the  executors  should  "  get  a  Shiva's  ieuiplu  erected  Shiva's 
at  a  reasonable  cost  in  a  suitable  place  within  the  compound  of  the  temPle» 
brick-built   bhaitakhana  house,   inclusive   of    the  building  and   garden 
thereto."  x 

A  bequest  to  complete  the  building  of  a  temple,  and  to  instal  and  main-  Temple, 
tain  an  idol  therein,2  or  to  establish  a  fhakoor  (idol)  at  such  place  as  the 
executor  should  think  fit.3 

A  direction  that  certain  properties  should  be  placed  in  the  hands  of  Worship  of 
named  persons  who  should  spend  the  surplus  income  in  the  worship  and  Kal1* 
sheba  of  Kali  after  establishing  an  image  of  the  goddess.4 

A  direction  to  a  trustee  "  to  spend  suitable  sums  at  the  annual  sradhs  Sradhs,  etc. 
or  anniversaries  of  my  father,  mother,  and  grandfather,  as  well  as  of  myself 
after  my  demise,  for  the  performance  of  the  ceremonies  and  the  feeding  of 
the  Brahmins  and  the  poor ;  to  spend  suitable  sums  for  the  annual  con- 
tribution and  gifts  to  the  Brahmins,  pundits  holding  tolls  (native  schools) 
for  (diffusion  of  Sanskrit)  learning  in  the  country  at  the  time  of  the  Doorga 
Pujah ;  to  spend  suitable  sums  for  the  perusal  of  Mohabharat  and  Pooran, 
and  for  prayer  to  God  during  the  month  of  Kartick.  Should  there  be  any 
surplus  after  the  above  expenditure,  then  I  do  hereby  direct  my  trustee 
to  spend  the  said  surplus  in  the  contribution  toward  the  marriage  of  the 
daughters  of  the  poor  in  my  class  and  of  the  poor  Brahmins  and  towards 
the  education  of  the  sons  of  the  poor  amongst  my  class,  and  of  the  poor 
Brahmins  and  other  respectable  castes  as  my  trustee  shall  think  fit  to 
comply."  5 

A  direction  to  pay  for  the  worship  of  Siva  on  the  night  called  Sivaratri.*  Sivaratn. 

A  bequest  for  the  maintenance  of  an  Anna  Chatra,7  £nna  Chatra. 

1  Qolcool    Nath    Guha    v.     Issur  I  0.  L.  R.  566.    On  appeal  the  Court 

Lochun  Roy  (1886),  14  Calc.  22.    See  expressed  a  doubt  as  to  whether  the 

Ramtonoo     Muttick     v.     Ramgopaul  bequests    to    pundits   holding   tolls, 

Mullick  (1829),  1  Knapp,  295.    In  a  and  for  the  reading  of  the  Mohabharat 

similar  case   where  the  amount  to  and  Pooran  and  for  prayer  to  God 

be  expended  was  left  to  the  absolute  were  valid,  but  it  was  unnecessary  to 

discretion  of  the  executor  the  Court  decide  the  question.    This  case  was 

refused  to  give  effect  to  the  bequest,  followed  in  Ldkshmishankar  v.  Foij- 

Surbomungola  Dabee  v.  Mohendronath  nath  (1881),  6  Bom.  24,  in  which  case 

Nath     (1879),     4    Calc.    508.     This  the  testator  devised  all  his  property 

decision  is  not  consistent  with  Parbati  to  trustees,  directing  them  to  reduce 

Bibee  (Mwsst)  v.  Earn  Swim  Upadhya  it  into  money,  and  expend  it  in  the 

(1904),  31  Calc,  895 ;  8  C.  W.  N.  653,  performance  of  his  funeral  ceremonies, 

yostt  p.  552,  note  1.    See  Qavugbai  v.  and  5n  feeding  Brahmins  according 

Thavar  MooUa  (1863),  1  Bom.  H.  C.  to  the  custom  of  his  caste.    A  direc- 

73;  Sarat  Chandra   Ghose  v.  Pratap  tion  to  feed  Brahmins  on  a  certain 

Chandra  Qhose  (1912),  40  Calc.  232.  day  in  the  year  was  upheld  in  Kedar 

*  Mohar  8ingh  v.  Het  8ingh  (1910),  Nath  DvM   v.    AtuL  Krishna   Ghose 
32  All  337.  (1908),  12  C.  W.  N,  1083.    A  different 

3  Rojomoyee  Dassee   v.    Troylueko  view  of  a  somewhat  similar  trust  was 

Mohiney  Dassee  (1901),  29  Calc.  260  ;  expressed  in  Sarat  Chandra  Ghose  v. 

6  C.  W.  N.  267.  Praiap    Chandra    Ghose    (1912),    40 

*  Bhupati  Nath  Smrititirtha  v.  Ram  Calc.  232. 

Lai  Mattra  (1909),  37  Calc.  128 ;   14         6  Kedar  Nath  DuM  v,  Atul  Krishna 
C.  W.  N.  18.  Ghose  (1908),  12  C.  W.  N.  1083. 

*  QwartetnMh  Bysack  v.   Burroda         7  Advocate-General    v.    Strangman 

Rysaek  (187$),  4  Oalo,  443 ;      (1905),  6  Bom.  L.  B.  56. 
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COLOURABLE  ENDOWMENT.  [CHAP.  XIX. 


Pujah. 


Cyprea 
doctrine* 


TEndo-wmeut 
must  bo  real. 


A  bequest  to  such  religious  and  charitable  purposes  as  the  executor 
may  think  proper.1 

A  devise  of  certain  house  property  first  for  the  celebration  of  pujahs 
and  the  worship  of  an  idol,  and  then  that  the  children  of  the  testator 
should  be  allowed  to  live  there.2 

As  to  the  application  of  the  cypres  doctrine  where  there  has  been  a 
failure  of  the  charitable  bequest,  see  Mayor  of  Lyons  v.  Advocate-General 
of  Bengal  (1875),  3  I.  A.  32  ;  1  Calc.  303. 

The  dedication  to  be  effectual  must  be  real,  and  not  merely 
colourable.  It  cannot  be  created  as  a  means  of  keeping  pro- 
perty in  a  particular  family,3  and  thus  evading  the  rule4 
requiring  a  donee  to  be  a  person  living  at  the  time  of  the  gift 
or  of  the  death  of  the  testator.  It  must  be  an  absolute  gift 
for  a  religious  or  charitable  purpose,  constituting  the  dedicated 
property  inalienable.6 

If  it  be  a  pretended  endowment  to  prevent  creditors  obtaining  relief 
against  the  property  of  their  debtors,  no  effect  can  be  given  to  it.6 

The  mere  use  of  the  word  "  debutter  "  (belonging  to  a  deity) f  or  of  a 
similar  expresssion  is  not  conclusive, 

A  deed  of  trust  must  be  held  to  be  nominal  only  when  no  charity  or 
trust  is  brought  into  existence,  when  there  is  no  proof  of  the  application 
of  the  alleged  endowments  for  the  maintenance  thereof  and  the  whole 
conduct  of  the  parties  is  inconsistent  with  the  hypothesis  of  a  genuine 
trust ;  8  but  if  the  trust  has  once  been  effectually  created,  the  fact  that  the 
parties  have  omitted  to  carry  out  the  conditions  of  the  trust  will  not  in- 
validate it,9  or  permit  the  founder  to  resume  it  as  private  property.10  In 


1  Parbati  (Bibee)  v.  Earn  Bamn 
Upadhya   (1904),   31   Calc.   895;    8 
C.  W.  N.  653,  and  cases  there  cited. 
Contrd  Surbomungofa  Dabee  v.  Mo- 
hendronath  Nath  (1879),  4  Calc.  508, 
and  Jamnabai  v.  Dharsey  (1903),  4 
Bom.  L.  B.  893. 

2  Bhuggobutiy  Prosonno  Sen  v.  Goo- 
roo  Prosonno  Sen  (1897),  25  Calc.  112. 

3  Promotho    Dassee    v.     Radliika 
Persaud  Dutt  (1875),  14  B.  L.  B.  175. 
Where  there  is  a  real  dedication  it  is 
not  vitiated  by  a  provision  that  a 
portion  of  the  proceeds  be  paid  to 
members    of    the   family   who    are 
managers  of  the  endowment:  Jadu 
Nath  Singh  v.   Thakur  Sita  Ranji 
(1917),  21  C.  W.  3ST.  552. 

*  Ante,  pp.  533-537. 

5  Hara  Sunder  Majumdarv.  Basunta 
Kumar  Hoy  (1904),  9  C.  W.  N.  154. 

6  Ram  Chandra  Mukerjee  v.  Ranjit 
Singh  (1899),  27  Calc.  242,  at  pp.  249, 
250. 

7  Shavm  Qharan  Nandi  v.  Abhiram 


Goswami  (1906),  33  Calc.  511;  10 
C.  W.  N.  738. 

8  Hoop  Laul  v.  Lakshmi  Doss  (1905), 
"29  Mad.  1 ;   Suppammal  v.  Collector 

of  Tanjore  (1889),  12  Mad.  387.  See 
Madhub  Chandra  Bera  v.  Swat 
Kumari  Debi  (Srimati  Ham)  (1910), 
15  C.  W.  N.  126. 

9  See  Suppammal  v.    Collector  of 
Tanjore  (1889),  12  Mad.  387,  at  p. 
391;    Gordhan  Das  v.    Chunni  Lai 
(1907),  30  All.  Ill,  at  pp.  114,  115 ; 
Jitggut  MoJiini  Dossee  v.  Sokheemoney 
Dossee  (1871),  14  M.  I.  A,  289,  at 
p,  306 ;  10  B.  L.  R.  19,  at  pp.  33,  34  ; 
17  W.   E.   41,   at  p.   44;    Madhub 
Chandra  Bera  v,  Sarat  Kumari  Debi 
(Rani)   (1910),   15  C.   W.   N.    126; 
Kasheskuree    Dassee    v.    Krishnaka* 
minee  Dassee  (18C3),  2  Hay,  557. 

10  Gopeenath   Ghowdbry  v.  Gooroo 
Dass  Surma  (1872),  18  W.  B.  C.  K. 
472 ;   Earn  Narain  Singh  v.  Ramoon 
Paurey  (1874),  23  W.  B.  C.  B.  76  ; 
see  post,  p.  554.    As  to  the  power  of 
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of  the  trust.1 

The  dedication  must  be  clearly  proved.3  l>roo£  Of 

"  Where  the  trust  itself  is  one  declared  by  word  of  mouth  by  a  person  dedication. 
at  the  point  of  death,  and  is  in  terms  by  no  means  clearly  indicating  an 
intention  on  the  part  of  the  donor  to  deprive  his  family  of  all  substantial 
enjoyment  of  his  property,  the  Court  may  fairly  require  the  fullest  proof 
in  support  of  such  a  trust."  3 

"  Before  it  can  be  established  that  lands  have  been  endowed  in  per- 
petuity, so  that  they  can  never  be  sold  and  must  be  tied  up  in  perpetuity, 
some  clear  evidence  of  an  endowment  must  be  given."  * 

A  mere  purchase  of  land  in  the  name  of  an  idol  does  not  by  itself  create 
an  endowment.5 

When  the  question  is  whether  an  alleged  endowment  is  real  or  fictitious,  Mode  of 
the  mode  of  dealing  with  the  property  by  the  donor  and  his  successors  is  dealing  with 
an  important  matter  for  consideration.6    The  application  of  the  proceeds  prope  y" 
of  property  for  the  benefit  of  an  endowment  by  the  founder  or  his  heir  is 
evidence  of  the  existence  and  of  the  bona,  fide,  character  of  the  endowment,7 
but  the  mere  fact  that  a  portion  of  the  profits  of  land  has  been  used  for 
the  worship  of  an  idol  is  not  conclusive  as  to  the  existence  of  an  endow- 
ment.8   It  is,  however,  a  fact  which  may  well  be  taken  into  consideration 
when  the  intention  of  the  founder  has  to  be  gathered  from  an  ancient 
document  expressed  9  in  ambiguous  language. 

An  incidental  decision  as  to  the  validity  of  a  debutter  grant  in  a  re-  Resumption 
sumption  proceeding  may  be  some  evidence,  at  any  rate,  of  a  claim  to  proceeding, 
such  grant.10 

The  terms  of  an  endowment  will  ordinarily  be  ascertained  Evidence  o{ 
from  the  instrument  of  creation,  or  if  the  creation  be  by  word 

the  members  of  a  family  to  repudiate  Singh  (1899),  27  Calc.  244,  at  p.  252 ; 

an  endowment  for  a  family  idol,  see  4  0.  W.  N.  405,  at  p.  410. 
post,  p.  574.  7  Gunga  Narain  Sircar  v.  Brinda* 

1  Hemangini  Dasi  v.  Nobin  Chand  bun  Chunder  Kur  Chowdhry  (1865), 

Ohose  (1882),  8  Calc.  788  ;  11  0.  L.  B.  3  W.  R,  C.  B.  142  ;  MiMun  Lai  v. 

370;    Brojomohun  Doss  v.  Hurrolott  Komal  Bibee,  (Sreemutty)   (1867),   8 

Doss  (1880),  5  Calc.  700 ;  6  C.  L.  B.  W.  B.  C.  B.  42 ;    Madhub  CJiandra 

58 ;  Panchcowrie  Mull  v.  ChumrooktU  .Bera  v.  Sarat  Kumari  Debi  (Snmati 

(1878),  3  Calc.  563 ;  2  C.  L.  B.  121 ;  Rani)  (1910),  15  C.  W.  N.  126. 
Ramnarain  Singh  v.  Ramoon  Paurey         *  See  Ram  Per&had  DOBS  Adkikaree 

(1874),  23  W.  B.  C.  B.  76.  v.  Srednent  Dosa  AdhUcawe  (1878), 

8  Doorganath    Roy     (Konwur)     v.  18  W.  B.  C.  B.  399 ;  Narain  Persad 

Ramchunder  Sen  (1876),  4  I.  A.  52;  Mytee    v.    Roodur    Narain    Mungle 

2  Calc.  341.  (1863),  2  Hay,  490.    See  Doorganath 

8  Biyro   Prosad  Mytee  v.   Kenae  Roy  (Konwur)  v.  Jlam  Chunder  Sen 

Doyee  (Mussamut)  (1865),  3  W.  B.  (1876),  4 1.  A.  52  ;  2  Calc.  341. 
C.  B.  165,  at  p.  167 ;  5  W.  B.  C.  B.  82.          9  Abhiram    Goswami    v.    Shyama 

*  BrojosoonderyDebia  (Maharanee)  v.  Gharan  Nwnd%  (1909),  36  I.  A.  148; 

Iwchmee  Koonwaree  (Ranee)  (1873),  15  36  Calc.  1003 ;  14  G.  W.  N.  L 
B.  L.  B.  176,  note ;  20  W.  B.  C.  B.  95.         10  Madhub  Gkandra  Bera  v.  Sarat 

6  Ibid.    See  Bipro  Prosad  Mytee  v.  Kuman  DeU  (Srimati  Rani)  (1910), 

Kenae  Doyee  (Mummut)  (1865),  3  15  C.  W.  N.  126,  explaining  Bwih 

W.  B.  C.  B.  165.  Singh  Dhudhuria  v.  Niradburan  Roy 

8  Ram  Ohandm  Mukerjee  v.  Ranjit  (1905),  2  C.  L.  J.  431. 
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of  inoutli  by  the  ritatoment  of  the  endower  at  the  time  of  the 
creation.  When  the  terms  of  the  deed  of  endowment  are 
ambiguous,1  or  where  from  lapse  of  time  or  for  other  reasons 
such  evidence  is  not  obtainable,  the  terms  can  be  ascertained 
from  the  practice  of  the  endowment,  or  from  the  practice  of 
similar  endowments. 

The  mode  in  which  offices  connected  with  an  endowment  have  been 
held  is  evidence  of  the  terms  of  the  endowment.2 

Settlement  of        When  a  testator,  having  expressed  a  clear  intention  to  create 

sc  ome.          ^  trust,  has  failed  to  indicate  the  means  by  which  the  trust  is 

to  be  carried  out,3  or  when  for  other  reasons  it  is  necessary  so 

to  do,4  the  Court  will  settle  a  scheme  for  the  management  of  a 

religious  or  charitable  endowment.5 

Such  scheme  should  give  due  consideration  to  the  established  practice 
of  the  institution,  to  the  position  of  persons  connected  with  it,  and  the 
interests  of  the  body  of  persons  for  whose  benefit  the  trust  was  created.6 

"  The  first  thing  to  be  done  is  to  take  an  account  of  the  trust  property. 
Much  must  depend  upon  the  result  of  that  account.    Until  the  trust  funds 
are  ascertained  it  seems  impossible  that  any  scheme  can  be  settled."  7 
Variation  of          A  scheme  passed  by  the  Court  is  liable  to  variation  for  good  cause 
scheme.  shown,8  but  only  by  the  Court  which  passed  the  scheme.9 

The  Privy  Council  will  only  interfere  with  a  scheme  framed  by  a  High 
Court,  if  the  discretion  has  been  improperly  exercised  or  the  High  Court  has 
not  given  consideration  to  matters  which  ought  to  have  been  considered.10 

Revocation  of       A  founder  or  his  descendants  cannot  revoke  an  endowment 
trust-  which  has  been  validly  created.11 

1  Kulada     Prosad     Deghoria     v.  199 ;  24  Bom.  50 ;  40.  W.  N.  23 ; 
Zoffifo  Notts  (1914),  42  Calc.  536 ;  2  Bom.  L.  R.  510 ;    S.  0.  in  Court 
19  C.  W.  N.  542.  below  (1887),  Manohar  Gane&h  Tarn- 

2  See   Nimaye    Churn   Pojaree  v.  fokar  v.  Lakhmiram  Govindram,   12 
Mooroolee  Chowdhry  (1864),  1  W.  B.  Bom.  247. 

C.  B.  108.  8  Prayag  Doss  Ji  Varu  Mahant  v. 

3  Prafulla     Chund&r     MuUtck     v.  Tirumala  Srirangacharlavaru  (1905), 
Jogendra   Nath  Srecmavy  (1905),   9  28  Mad.  319;  S.  C.  on  appeal  (1907), 
C.  W.  N.  528.  34    I.    A.   78 ;    31    Mad.    138 ;    11 

4  See  ante,  p.  550.  C.  W.  N.  442  ;    5  Bom.  L.  B.  588 ; 

5  Prayaga  Doss  Jee  Varu  v.  Tim-  JDamodarbhat  v.   Bhogilal  Karsondas 
mala  Sriranga  Chqrylu  Varu  (1907),  (1899),  24  Bom.  45. 

34 1.  A.  78 ;  31  Mad.  138  j  11  C.  W.  N.  9  Umeschandra  Datta  v.  ftavaneswar 

442  ;    9  Bom.  L.  B.  588 ;    S.  C.  in  Prasad  Singh  (1912),  17  C.  W.  N.  84JU 

Court  below  (1905),  28  Mad.  319 ;  10  Sevak  Kiryashankar  JDaji  v.  @o- 

Thackersey  Dewraj  v.  Hurbhum  Nursey  palrao  MansJmr  Tambelcar  (1912),  15 

(1883),  8  Bom.  432.  Bom.  L.  E.  13. 

6  Ct Mahomed  Ismail  Ariffv.  Ahmad  ll  Juggut  Mohim  Dossee  v.  Sokhee* 
MooUa  Dawood  (1916),  43  I.  A,  127.  money  Dossee  (1871),  14  M.  I.  A.  289, 

7  Ctotalal  LaJchmiram  v.  Manohar  at  p.  302  ;  10  B.  L.  B.  19,  at  p.  31  j 
Oanesh  Tambekw  (1899),  26  I   A.  17  W.  B.  C.  B.  41,  at  p.  43. 
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As  to  endowments  for  family  idols,  see  post,  p.  574. 

The  mere  fact  that  the  worship  has  not  been  properly  performed  or  the 
terms  -of  the  endowment  carried  out  does  not  give  a,  right  to  recover 
possession.1 

The  religious  purposes  for  which  religious  endowments  are  Purposes  of 
ordinarily  created  by  Hindus  are  for  the  worship  at  temples,  endo^ents. 
or  for  muits  or  astJials  (monastic  institutions  devoted  to  the 
teaching  of  different  systems  of  Hindu  religious  philosophy). 

"  The  two  classes  of  institutions,  viz.  temples  and  wwtfs,  are  supple- 
mentary in  the  Hindu  ecclesiastical  system,  both  conducing  to  spiritual 
welfare,  the  one  by  affording  opportunities  for  prayer  and  worship,  the 
other  by  facilitating  spiritual  instruction  and  the  acquisition  of  rehgious 
knowledge,  the  presiding  element  being  the  deity  or  idol  in  the  one,  the 
learned  and  pious  ascetic  in  the  other.''  2 

Endowments  for  the  worship  of  a  public  or  of  u  private  Endowment 
deity  3  are  permitted  by  Hindu  law,4  even  when  the  idol  be  not  deity/  " 
in  existence  or  established,5 

The  deity  of  a  temple  is  considered  as  a  personality  holding  Proprietary 

.  A  .    ,  .     „  °  rights  of  deity, 

proprietary  rights.0 

According  to  Hindu  notions,  when  an  idol  has  been,  so  to  say, 
consecrated  by  the  appropriate  ceremony  performed,  and  munira  pro- 
nounced the  deity  of  which  the  idol  is  the  visible  image,  resides  in  it, 
and  not  in  any  substituted  image,  and  the  idol,  so  spiritualised, 
becomes  what  is  called,  a  juridical  person.7  A  suit  cannot,  however, 

*  Mohesh  CMnder  Chw&erbu&y  v.       24  Bom.  50 ;  4  C.  W.  N  23 ;  2  Bom. 
Koylash  CJmnder  Okuckerfyutiy  (1869),       L.  R.  516. 

11  W.  R.  a  B.  443;  cases  ante,  5  JBhu&xk  Nath  Sm^tirtha  v 

p.  552,  note  10,  and  p.  553,  note  1.  Ram  Lai  Maitra  (1909),  37  Calc.  128 ; 

2  Vidyapurna  Tirtha  Swami  v.  14  C.  W.  N.  18 ;  ante,  p.  539,  note  3. 

Vidyanidhi  Tirtha  Swami  (1904),  27  6  Thackersey  Dewraj  v.  HuMum 

Mad.  435,  at  p.  454.  Nursey  (1883),  8  Bom.  432  at  p.  45G ; 

8  The  endowment  is  in  favour  of  Tulsidas  Mahanta  v.  Bejoy  Kishore 

the  deity,  not  of  the  image.  Shome  (1901),  6  0.  W.  N.  178;  £«- 

*  Rnpa  Jagshet  v.  Krishna}!  Gomnd  lajirao  v.  Luxmandas  (1903),  5  Bom, 
(1884),  9  Bom.  169;  Prafulla  Ghund&r  L.     B.     932;      Shibessouree    Dctoia 
Mvllick  v.  Jogendra  Nafh  Sreemany  (Maharanee)  v.  Motfioorawth  Acharjo 
(1905),  9  0,  W.  N.  529.    See  SMbu*  (1869),  13  M.  I.  A.  270.  at  p.  273 ;  13 
suree  Debia  (Maharanee)  v.  Mothooru-  W.  R.  P.  C.  18,  at#.  19. 

natU  Acharjo  (1869),  13  M.  I.  A.  270  ;  7  Doorga    ProsJwd   Doss    v.    SJico 

13  W.  B.  P.  0.  18 ;  Prosunno  Kumari  ProsTiad  Pandah  (1880),  7  C.  L.  E.  278 ; 

Detya  v.  (Mai*  GJiand  Baboo  (1875),  approved  of  in   Vidyapurna  Tirtha 

2  I.  A.  145 ;    14  B.  L.  B.  450 ;   23  Swami  v.  Vidyanidhi  Tirtha  Swami 

W.  B.  C.  B.  253 ;   Manohar  Oanesh  (1904),  27    Mad.  435,   at    p.   440  ; 

Tambekar  v.  LaWmiram  Gomndram  (it  was   held  in  that   case   that  a 

(1887),  12  Bom.  247 ;  S.  C.  on  appeal  plaiatiff  claiming  debutter  land  which 

ChotM  Lalshmvnm  v.  Manohar  Qa-  together  with  the  idol  was  in  the 

neoh  Tamtekar  (1899)^  26  L  A.  199;  possession  of  the   defendant,  must 
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Lost  or 
broken  idol. 


Non-existing 
idol 


be  brought  or  defended  in  the  name  of  the  idol.1  It  must  be  brought 
by  the  manager,2 

"  II  the  image  is  cracked,  broken,  mutilated,  or  lost  it  may  be  sub- 
stituted by  a  new  one  duly  consecrated.3  Fresh  consecration  or  substitution 
is  also  necessary  if  the  image  be  polluted  in  any  way.  Removal  from  the 
temple  amounts  to  pollution  in  the  case  of  an  image  of  Siva  only  in  some 
cases.  A  new  image  cannot  be  substituted  when  the  original  one  is  free  from 
any  defect  of  the  kind  mentioned.  Nor  can  the  old  image  be  replaced  by  a 
new  one,  by  reason  of  the  occurrence  of  any  defect  therein,  such  as  cracking, 
when  it  is  an  ancient  image  believed  to  have  been  established  by  a  God, 
or  by  a  saint,  or  by  an  Asura,4  or  by  a  remote  ancestor  of  a  family,  or  when 
its  origin  is  unknown.  Nor  is  a  new  image  necessary  if  it  can  be  restored 
by  rejoining  its  broken  parts  together,  as  when  the  same  is  metal,  and  a 
limb  is  severed.  When  an  image  is  to  be  replaced  by  a  new  one,  it  must 
be  done  as  soon  as  possible, for  the  damaged  image  ceases  to  be  the  God, 
and  cannot  be  worshipped  in  those  cases  in  which  the  substitution  of  a 
new  image  is  necessary."  5 

A  gift  to  a  trustee  either  by  an  instrument  inter  uvos  or  by  will  for  the 
purpose  of  establishing  and  dedicating  a  non-existing  idol  is  valid.6 


Trustee  or  Manager. 

Trustees,  etc.  Although  the  appointment  of  a  trustee  may  not  be  in  law 
necessary  for  the  valid  creation  of  an  endowment,7  it  follows 
from  the  nature  of  the  things  that  there  must  be  a  trustee, 
manager,  or  other  person  charged  with  its  administration.8 


claim  the  idol  also) ;  Jagadindra  Nath 
Roy  Bahadur  (Maharajah)  v.  Hemanta 
Kumari  Debi  (Hani)  (1904),  31  I.  A. 
203,  at  pp.  209,  210 ;  32  Calc.  129, 
at  pp.  HO,  141 ;  8  0.  W.  N.  809,  at 
p.  820 ;  6  Bom.  L.  R.  765 ;  Bhuggo- 
butty  Prosonno  Sen  v.  Gooroo  Prosonno 
Sen  (1897),  25  Calc.  112,  at  p.  127 ; 
Bali  Panda  v.  Jadumoney  Santra 
(1910),  38  Calc.  284 ;  15  C.  W.  N.  36. 

1  Jodhi  Rai  v.  Basdeo  Prasad 
(1911),  33  All.  735,  overruling  Saghu- 
nathji  Mafiaraj  (Tbakur)  v.  Shall  Lai 
Chand  (1897),  19  All.  330. 

*  Post,  p.  563. 

3  The    destruction    or    mutilation 
of   the   image   does  not  affect  the 
endowment;   Bijoy  Chand  Mahatcib 
v.  Kali  Pada  Chatterjee   (1913),   41 
Calc.  57;  17  C.  W.  N.  1013. 

4  Evil  spirit. 

6  G.  a  Sarkar's  "  Hindu  Law," 
3rd  ed.,  p.  441,  and  texts  there  cited. 
See  Doorga  Proshad  Doss  v. 
Proshctd  Pandah  (IW>),  7  C.  L. 


278,  at  p.  281. 

6  Bhupati  Nath  Smntitirtha  v.  Earn 
Lai  Moitra  (1909),  37  Calc.  128;   14 
C.  W.  N.  18,  overruling  Upendra  Lai 
Boral  v.  Hem  Clwndra  Boral  (1897), 
25    Calc.   405;     1   C.   W.   N.   295; 
Rojomoyee  Dassee  v.  Troylukho  Mo- 
hiney  Dassee  (1901),  29  Calc.  260; 
6  C.  W.  N.  269,  and  Nogendra  Nandmi 
Dassi  v.  Benoy  Krishna  Deb  (1902), 
30  Calc.  521 ;  7  C.  W.  N.  121 ;  Mohar 
Smgh  v.  Set  Singh  (1910),  32  All. 
337;   Cliatarbhuj  v.  Ctiatarjit  (1911), 
33  All.  253.    As  to  a  gift  to  an  un- 
named idol,  see  ante,  p.  539,  note  3. 

7  See  Bhuggobutty  Prosonno  Sen  v. 
Gooroo  Prosonno  Sen  (1897),  25  Calc. 
112;    Manohar  Ganesh  Tambekar  v. 
LaJchmiram    Govindram    (1887),     12 
Bom.  247,  at  p.  263. 

8  See  Koonla  Kant  Ghosal  v.  Bam 
Huree  Nund  Gramee  (1827),  4  Ben. 
Sel.  R.  196,  at  p.  200  (new  edition  247, 
at  p.  252). 
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A  woman,  could  not,  as  such,  be  excluded  from  the  management  of  Females, 
endowed"  property,  but  she  is  incompetent  to  discharge  spiritual  duties.1 

There  is  nothing  to  prevent  the  person  who  creates  the  Endo^er  may 
endowment  constituting  himself  a  trustee.  be  trustee§ 

It  does  not  follow  that  where  an  endowment  is  created  without  a  trustee 
the  person  creating  the  endowment  is  liable  as  trustee.2 

When  no  endowment  or  trust  has  been  created,  there  is  no  obligation  No  obligation 

to  provide  for  the  expenses  of  a  family  idol.3  -whore  no 

endowment. 

A  trust  is  not  necessary  in  law  for  the  purpose  of  effecting  Trust, 
a  dedication  to  an  idol ; 4  but  as  it  is  only  in  an  ideal  sense  that 
property  can  be  said  to  belong  to  an  idol,  the  possession  and 
management  of  it  must  in  the  nature  of  things  be  entrusted  to 
some  person  as  trustee  or  manager.5 

The  person  to  whom  the  management  and  superintendence  8iwba& 
of  an  endowed  temple  or  idol  and  of  the  worship  are  entrusted 
is  called  the  ShebaiLQ 

The  shebait  has  not  the  legal  property,  but  only  the  title  of  manager, 
of  a  religious  endowment.7  The  property  is  vested  in  the  deity.8  His 
successor  is  not  entitled  to  letters  of  administration  of  the  property.9 

The  shebatt  is  entitled  to  the  custody  of  the  idol  and  its  property.  Custody  of 
As  to  the  limitation  in  a  suit  by  him  for  such  custody,  see  Bali  Panda  v.  *d°k 
Jadumani  Santra,  [1910]  15  0.  W.  N.  36. 

The  right  of  a  shebait  or  of  a  priest  to  offerings  made  to  the  idol  would  Right  to 

offerings. 

1  See    Janoki    DeU    (Srimati)    v.  Chotalal     Lakhmiram    v.     ManoJiar 
Copal  Acharjia  (Sri)  (1882),  10  I.  A.  Oanesh  Tambekar  (1899),   26  I.   A. 
32  ;    9  Calo    766  ;    13  C.  L.  B.  30  ;  199  ;   24  Bom,  50  ;   40.  W.  N.  23  ; 
Joy  Deb  Surmah  v  Huroputty  Surmah  2   Bom.    L.    B.    516 ;    Bhuggobutty 
(1871),  16  W.  E.  C.  B.  282  ;  Surendra  Prosonno  Sen  v.  Oooroo  Prosonno  Sen 
Keshav  Roy  v.  Doorgasundari  Dassee  (1897),  25  Oalc.  112. 

(1892),  19  I.  A.  108,  at  p.  128 ;    19          6  Prosunno  Kumari  Debya  v.  Golab 

Calo.  513,  at  pp.  531, 532  ;  Keshavbhat  Chand  Baboo  (1875),  2  I.  A.  145,  at 

v.  Bhagirathibai  (1866),  3  Bom.  H.  C.  p.  152 ;   14  B.  L.  B.  450,  at  p.  459  ; 

A,  C.  75 ;    Sundarambal  Ammal  v.  23  W.  B.  C.  B.  253,  at  pp.  255,  256  ; 

Yogavanagwuklcal    (1914),   38   Mad.  ante,  p.  556. 

850 ;    Kajeswari   Ammal   (JRaja)   v.          6  See  Wilson's  "  Glossary,"  p.  476. 
Subramama  Archakar  (1915),  40  Mad.          7  SUle&aowree  Delia   (Maharanee) 

105.  v.  Mothoorawtfr  Acharyo  (1869),   13 

2  Raghubar  Dial  v.  Kesho  Eamanuj  M.  I.  A.  270,  at  p.  273 ;  13  W.  B  P.  C. 
DOB  (1888),  11  All.  18 ;  Earn  Pershad  18,  at  p.  19 ;  Babajirao  v.  Luxmandas 
Doss   Adhikaree   v.    Sreefmree   Doss  (1903),  5  Bom.  L.  B.  932 ;  Ratnendra 
Adfakarec  (1872),  18  W.  B.  C.  B.  399.  Lai  Hitter  v.  Corporation  of  Calcutta 

*  Sham  Lai  Set  v.  Euro  Soonduree  (1913),  41  Calc.  104. 
Cfoopta  (1866),  5  W.  B.  0.  B.  29.  8  Ante,  p.  555. 

*  Mano'har    Qanesh    Tambekar    v.  9  Of.  Jib  Lai  Cfir  (MoJiunt)  v.  Jaga 
LakmiramGovindram(lSSfl),lZ'BQm.  Mohan  Ckr  (Mohunt)  (1898),  16  C. 
247,  at  p.  265;    S,  0.  on  appeal  W.  N.  798. 
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depend  upon  the  nature  of  such  offerings.  Where  they  are  of  a  perishable 
nature,  such  as  articles  of  food,  they  would  be  appropriated  by  the  priest 
or  by  the  nearest  Brahmin  available  ;  but  where  the  idol  is  an  ancient 
one  permanently  established  for  public  worship,  and  the  offerings  are 
generally  of  a  more  or  less  permanent  character,  being  coins  and  other 
metallic  articles,  in  the  absence  of  any  custom  or  express  declaration  by 
the  owner  to  the  contrary,  they  are  taken  to  be  intended  to  contribute  to 
the  maintenance  of  the  shrine  with  all  its  rites,  ceremonies,  and  charities, 
and  not  become  the  personal  property  of  the  priest.1 

The  possession  and  management  of  the  dedicated  property 
and  the  office  are  vested  in  the  shelait  2  or  other  manager. 

The  Court  can  in  a  proceeding  under  s.  145  of  the  Criminal  Procedure 
Code  (V.  of  1898)  declare  the  possession  of  a  temple,  but  not  of  the  offer- 
ings $  or  of  the  right  to  act  as  priest.4 

Although  he  is  only  a  manager,  all  transactions  including  litigation 
are  carried  on  by  him  in  his  own  name.5 
t     As  to  suits  brought  by  him,  see  post,  p.  563. 

He  is  not  only  empowered  but  is  bound  to  do  whatever  is 
necessary  for  the  benefit  or  preservation  of  the  properties  of 
the  idol  6  or  of  the  endowment. 

As  to  his  power  to  alienate  the  property,  see  post,  p.  564. 

A  manager,  or  trustee,7  or  his  executor  after  his  death,  is  entitled  to  be 
reimbursed  from  the  trust  estate  all  sums  properly  expended  by  him  as 
manager,  including  moneys  properly  expended  by  him  in  defending  his 
position  as  sliebait  against  an  unsuccessful  claimant  to  the  office.8 

In  the  case  of  a  suit  by  the  executor  of  the  manager,  the  -period  of 
limitation  is  six  years,9 


1  Girijanund  Datta  Jha  v.  Saila- 
janund  Datta   Jha   (1896),  23   Calc 
645,  at  p.  655.    As  to  an  account  of 
the  offerings,  see  post,  p.  560.    As  to 
the  right  of  Agradani  Brahmins  to 
things  given  away  at  a  sradh,  see 
Hari  Churn  Agradani  v.  Sasti  Churn 
Agradani  (1910),  14  C.  W.  N.  1005. 

2  Jagadindra   Nath  Roy  Bahadur 
(Maharaja)  v.  Hemarila  Kumara  Debi 
(Rani)  (1904),  31  I.  A.  203  ;  32  Calc. 
129  ;  8C,W.  N.  809  ;  6  Bom.  L.  R. 
765;    Kunjamani  Dossi  v.  Nikunja 
J5iAariX>os  (1915),  200.  W.  N.  314. 

3  Ram    Saran   Pathak    v.    Raghu 
Nawfan   Gir   (1910),   38    Calc.    387. 
Cf.  Kafosr  Batcha  v.  Kader  Batch® 
Rowthxtn  (19<*5),  29  Mad,  237. 


(1910),  37  Calc.  578. 

6  Juggodumba    Dossee    v.    Puddo- 
money  Dossee  (1875),  15  B.  L.  K.  318, 
at  p.  330  ;    Vidyapurna  Tirtlia  Swami 
v.    Vidyamdhi  Tirtha  Swami  (1904), 
27  Had.  435,  at  p.  442  ;  Babajirao  v. 
Luxmandas  (1903),  5  Bom.  L.  R.  932. 

•  Pramada   Nath  Roy   v.   Poorna 
Chandra  Roy  (1908),  35  Calc.  691,  at 
p.  698  ;  12  0.  W.  N".  550,  at  f>.  557. 

7  Narayanan*?.  Lakshmanan  (1915), 
39  Mad.  456. 

*  Peary  Molmn  M  uJcerji  v.  Norendra 
Nath  MuJcerji  (1909),  37  I.  A.  27; 
37  Calc.  229  ;  14  C.  W.  N.  261. 

9  IUd.  Act  XV.  of  1877  (Limita- 
tion  Act),  Sch.  II,  Art.  120  ;  Aotlg 
of  1908?  Sch.  I,  Art-  ISO, 
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"  As  regards  the  property,  the  manager  is  in  the  position  of  a  trustee,  Position  o£ 
But  as  regards  the  service  of  the  temple  and  the  duties  that  appertain  to  manaS°r* 
it  he  is  rather  in  the  position  of  the  holder  of  an  office  or  dignity  which 
may  have  been  originally  conferred  on  a  single  individual,  hut  which  in 
course  of  time  has  become  vested  by  descent  in  more  than  one  person."  x 

A  trustee  or  manager  has  power  to  dismiss  servants  of  the  temple  for 
misconduct.2 

"  It  is  the  duty  of  the  trustee  or  manager  to  maintain  tho  TO  follow 
customary  usages  of  the  institution,  and  if  he  fails  to  do  so  he  Ssage?iary 
is  ...  guilty  of  a  breach  of  trust,  and,  still  more  so,  if  he 
deliberately  attempts  to  effect  a  vital  change  of  usage  and 
make  it  binding  on  the  worshippers  by  obtaining  a  decree  of 
the  Court  to  establish  it."  3 

He  may  be  restrained  by  injunction  from  making  any  unjustifiable 
changes  which  would  affect  the  character  of  the  temple  as  a  religious 
institution.4 

In  the  absence  of  an  express  injunction  by  the  founder,  a  Court 3  where 
it  is  necessary,  may  permit  a  shebait  to  remove  the  idol  to  his  house  to 
remain  there  during  his  turn  of  worship.5 

Where  any  details  of  the  management  are  regulated  by  custom,  such 
custom  should,  if  reasonable,  be  followed,  as,  for  instance,  a  custom  as  to 
the  fund  from  which  repairs  are  to  be  provided.6 

Where  there  are  joint  managers  they  must  execute  the  duties  of  their  Joint 
office  jointly.7  managers. 

A  decision  of  the  majority  of  the  trustees  of  a  public  trust,  arrived  at  Decision  of 
in  the  fair  exercise  of  their  powers,  and  after  fair  consideration  by  all  of  j 
them,8  binds  the  minority  in  matters  connected  with  the  management  of 
the  trust  property,  yet  it  does  not  bind  them  in  matters  which  are  ultra 
vires  and  beyond  the  proper  sphere  of  the  trust.9 

The  manager  must  apply  the  income  to  the  purposes  of  the  Application 
endowment. 

*  Ramanathan  Cketti  v.  Murugapa          *  Krishnasami  Ayyangar  v,  Sama- 
Chetti  (1906),  33  I.  A.  139,  at  p.  144  ;      ram  Si'ngracharicvr  (1906),   30  Mad. 
29  Mad.  283,  at  p.  289  ;  10  0.  W.  N.       158. 

824,  at  p.  829 ;  8  Bom.  L.  E.  598,  *  Mam  Soonder  Thakoor  v.  Taruck 

*  Seshadri    Aiyangar    v.     Ranga      Ohunder  TurJcoruthun  (1872),  19  W.  E. 
Bhultor  (1911),  35  Mad.  631.    As  to      C.  E.  28. 

the  position  of  a  superintendent,  see          6  VytMKiya  Pandora  tfanmdki  v 

Earn  Charan  Bajpai  v.  Ratshal  Dae  Soowsundara    Mudahar    (1893),    17 

Mookerjee  (1913),  41  Calc.  19;    17  Mad.  199. 

OWN    1045  7  Se°  Abdul  Oofur  Mandal  v.  Uma- 

"»  Judgment  of  the  Madras  High  fewifo  Pandit  (1914),  19  C  W.  N.  260 
Court    in    SankaraUnga    Nadan    v.          8  Charmnur    Feramalh    v.     Urath 

JRajesvwra  Dorai  (1908),  35  L  A.  176,  Latehmi  (1883),  6  Mad.  270  ;  Kunhan 

at  p.  180 ;  12  C.  W.  N.  940,  at  p.  951.  v.  MoortM  (1910),  34  Mad.  406. 
See    Vtify&pwrw    Twtfw   Swawti    v.          8  Samaram  Singaracfiariar  v.  Erish- 

Vidyanidhi  Tvftfw  Swami  (1^04),  27  naswami  Ayyangar   (1902),   referred 

.  «5,  at  pp.  454, 450,          '  to  »t  30  Maxl  103, 
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As  to  the  powers  of  the  heads  of  mutis,  see  post,  pp.  561 »  562. 

Where  there  was  a  bond,  fide  dispute  as  to  the  succession  to  the  office  of 
ojha  or  high  priest  of  a  temple,  the  Court  upheld  an  arrangement  by  which 
a  sum  of  money  was  to  be  paid  out  of  the  offerings  to  one  of  the  claimants.1 

Account.  A  sliebait  or  other  manager  or  trustee  is  liable  to  account  in 

respect  of  his  management  of,  or  dealing  with,  the  property,2 
including  offerings  received  on  account  of  an  idol,  or  gifts 
made  to  the  institution.3 

The  votary  "  must  needs  be  and  is  concerned  in  the  maintenance  of  a 
decent  and  orderly  worship.  He  is  interested,  too,  in  the  honour  and 
respect  of  the  deity  he  reveres.  ...  He  desires  a  regular  and  continuous 
or  at  least  a  periodical  round  of  sacred  ceremonies,  which  might  fail  if  the 
offerings  of  past  years  were  all  squandered,  while  those  of  any  given  year 
feH  short.59  « 

Brotherhoods  The  constitution  and  rules  of  religious  brotherhoods  attached 
ten^ks?  *°  to  Hindu  temples  are  by  no  means  uniform  in  their  character, 
and  the  important  principle  to  be  observed  by  the  Courts  is 
to  ascertain,  if  that  be  possible,  the  special  laws  and  usages 
governing  the  particular  community  whose  affairs  become  the 
subject  of  litigation,  and  to  be  guided  by  them."  5 

11  Mutt."  A  mutt  or  muttam  (a  monastic  religious  institution  devoted  to 

the  teaching  of  the  different  systems  of  Hindu  religious  philo- 
sophy) is  presided  over  by  a  head  who  is  variously  called  a 
molmnt,  a  swami,  a  gosavi,  a  sannyasi  (if  a  Brahmin),  a  paradasi 
(if  a  Sudra),  or  a  jeer. 

Their  origin.  *'  The  origin  of  muttams  is  ordinarily  as  follows :  A  preceptor  of  religious 
doctrine  gathers  around  him  a  number  of  disciples  whom  he  initiates  into 
the  particular  mysteries  of  the  order,  and  instructs  in  his  religious 
tenets.  Such  of  these  disciples  as  intend  to  become  religious  teachers, 

1  Gzrijanund  Datta  JJia  v.  Saila-      23  Bom.  659.    See  Rajeshwar  M uRick 
jcmund  Datta  Jha  (1896),  23  Calc.  645.       v.  Gopeshwar  Muttick  (1907),  35  Calc. 

2  Even,  if  he  is  himself  the  founder      226 ;  12  0.  W.  N.  323, 

of  the  endowment,  ThacJcersey  Detoraj         *  Manohar    Ganesh    Tambekar    v. 

v.  HurbTwm  Rumey  (1883),  8  Bom.  LdKhmiram    Govindram    (1887),    12 

432.  Bom.  247,  at  pp.  261,  262 ;    S.  C. 

3  MaitoTiar  Ganesh   Tawbelcar    v.  upheld  on  appeal  ChotaM  Lalflmiram 
LdkJmiram    Govindram    (1887),    21  v.  Manokar  Gan&sh  Tamtek&r  (1899), 
Bom.  247,  at  pp.  261,  262 ;  S.  0.  on  26  L  A.  199 ;  24  Bom.  50 ;  4  0.  W.  N 
appeal  Chotatal  Ldkbmiram  v.  Mano*  23 ;  2  Bom.  L.  E.  516. 

for  GteM&k  TambeJcar  (1899),  26  I.  A.          *  Mwttu,  Ramalinga  Setupati  (Rafta* 

199 ;  24  Bom.  50 ;  4  0.  W,  K  23 ;  2  v.  Perianayagum  PilM  (1874),  1 1.  A 

BOXBU.  L.  $L,;516 ;  ante,  pp.  557,  558 ;  209,  at  p.  228. 
y, 
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renounce  their  connection  with  their  family,  and  all  claim*;  to  the  family 
wealth,  and,  as  it  were,  affiliate  themselves  to  the  spiritual  teacher  whose 
school  they  have  entered.  Pious  persons  endow  the  schools  with  property 
which  is  vested  in  the  preceptor  for  the  time  being,  and  a  house  for  the 
school  is  erected,  and  a  mattam  constituted.  The  property  of  the  mattam 
does  not  descend  to  the  disciples  or  elders  in  common ;  the  preceptor, 
the  head  of  the  institution,  selects  among  the  affiliated  disciples  him  whom 
he  deems  the  most  competent  and  in  his  own  lifetime  installs  the  disciple 
bo  selected  as  his  successor,  not  uncommonly  with  some  ceremonies. 
After  the  death  of  the  preceptor  the  disciple  so  chosen  is  installed  in  the 
gaddi,  and  takes  by  succession  the  property  which  has  been  held  by  his 
predecessor.  The  property  is  in  fact  attached  to  the  office  and  passes  by 
inheritance  to  no  one  \Aho  docs  not  fill  the  office."  x 

As  to  the  origin  of  mutts,  see  Kailasam  Pillai  v.  NatamjaJi  Tanibimn 
(1909),  33  Mad.  265 ;  SammanthaPmidarav.  Sellappa  Chetti  (1879),  2  Mad. 
175;  GKyana  Samlanda  Pandara  SannadM  v.  Kandasami  Tamilian 
(1887),  10  Mad.  375;  Yidijapurna  Twiha  Swami  v.  Yidyanidlri  TvtJia 
Swami  (1904),  27  Mad,  435 ;  Ghose's  "  Hindu  Law,"  Chap.  Till. 

"  In  the  case  of  mutts  .  .  .  though  there  are  idols  connected  object  of 
therewith,  the  worship  of  such  is  quite  a  secondary  matter,  Mult* 
the  principal  purpose  of  such  an  institution  being  the  main- 
tenance, in  circumstances  likely  to  command  the  respect  and 
estimation,  of  a  line  of  competent  religious  teachers  who  .  .  . 
are  given  for  the  welfare  of  the  foundation  itself,  a  real  and, 
so  to  speak,  beneficial  interest  in  the  usufruct,  the  restrictions 
governing  the  disposition  thereof  being  of  the  nature  of  a  mere 
moral  obligation.  Having  regard  to  these  facts,  it  is  obvious 
that  the  correct  view  to  be  taken  is  that  in  the  case  of  mutts 
the  ideal  person  is  the  office  of  the  spiritual  teacher  Ackarya, 
which,  as  it  were,  is  incarnate  in  the  person  of  each  successive 
swami  who  for  the  time  is  a  real  owner,  and  not  a  mere  trustee."  2 

The  law  as  to  moJiunts  and  their  offices,  functions  and  duties 
is  to  be  found  in  custom  and  practice  which  in  each  case  has 
to  be  proved  by  evidence.3 

The  position  and  powers  of  the  mohunt,  swami,  or  gosavi  or  Mohunt. 
other  head  of  a  mutt  are  different  from  those  of  the  shebait  or 
other  manager  of  a  temple  or  endowment  for  an  idol. 

In  the  absence  of  a  grant  or  usage  enforcing  a  specific  trust  Powers  over 
a  mohunt  is  not  accountable  for  his  expenditure  of  the  income lllcome- 

1  Sammantba  Pandara  v.  Seflappa  Mad.  435,  at  pp.  442,  454,  455. 
Ghetto  (1879),  2  Mad,  175,  at  p.  179.  9  Gree&haree  Doss  v.  NundokisJtore 

2  Vidyapurna    Tirfha    Swmi    v.  Doss  (1867),  11  M.  I.  A.  405,  at  p. 
VtdyamidU  Tvrfha  Swami  (1904),  27  428 ;  8  W.  R.  P.  C.  25,  at  p.  26. 

H.L.  2  0 
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of  thu  endowment.  He  is,  however,  required  therewith  to 
maintain  the  purposes  of  the  mutt,  the  surplus,  if  any,  being  at 
his  unfettered  disposal.  The  property  of  the  endowment  is,  in  a 
certain  sense,  trust  property  ;  it  is  devoted  to  the  maintenance 
of  thu  establishment,  but  the  superior  has  large  dominion  over 
it,  and  is  not  accountable  for  its  management  nor  for  the  ex- 
penditure of  the  income,  provided  he  does  not  apply  it  to  any 
purpose  other  than  what  may  fairly  be  regarded  an  in  further- 
ance of  the  objects  of  the  institution.1 

Powers  ovor          Hib  pcwers  over  the  corpus  arc  no  greater  than  those  of  other  managers, 
corpus.  j{c  js  no{  fjic  outlet  of  the  mvtt  property,  and  on  his  death  his  successor 

is  not  entitled  to  letters  of  administration  in  respect  of  that  property.2 
Lunacy,  ^n  *nc  absence  of  custom  lunacy  does  not  devett  the  rights  of  the  head 

of  a  mutt.9 

need       The  manager  of  a  mult  need  not  necessarily  be  an  ascetic.    Whether 
he  must  be  so  or  not  depends  upon  the  usage  of  the  institution.4 

In  some  eases  the  head  of  a  mutt  may  be  a  married  man.5  Among  the 
Go^ains  of  the  Deecan  and  certain  other  places  marriage  does  not  work  a 
forfeiture  of  the  office  of  >/tohtnit  and  the  rights  and  properties  appendant 
to  it.6 

There  is  nothing  to  prevent  a  wokunt  possessing  private  property,  nor 
is  there  any  presumption  that  property  held  by  him  belongs  to  the  mntt ,  7 
but  it  has  been  held  in  Bombay  8  that  the  sivami  of  a  mutt  presumably  has 
no  private  property,  and  must  be  assumed  to  be  pledging  the  credit  of  the 
mutt  when  he  borrows  money  for  the  purposes  of  the  mutt. 
As  to  the  inheritance  to  a  mohunt,  see  an/e,  pp.  415, 416. 

"  A  shebait,  vwliunt,  or  other  manager  of  an  endowment  may 
deal  Tvith  the  endowed  property  for  its  benefit  and  preservation, 
and  especially  for  the  purpose  of  defending  it  from  hostile 
litigious  attack."  9 


not  Iwa  an 


May  own 
property. 


Powers  of 
manager. 


1  See  Ram  Prakwk  Das  (Maftant)  v. 
Anand  Dan  (Mahunt)  (1010),  43  I  A. 
73  ;  43  Cale  707  ;  20  0.  W.  N.  802  ; 
IS  Bom,  L.  R.  490 ;  KailttsctM  Filial 
v.  AVi/oraJa  Thambiran  (1909),  33 
Mad,  2B&,  inferring  to  Qiyam  Sam- 
Patidara  Sannadhi  v.  Kanda 
it  Tambiran  y&87),  10  Mad.  375, 
and  Vidyaptirm  Tirlha  Swami  v.  V*d- 
ynnidlti  TMa  iSf«wwa'(1904),27  Mad. 
433  ;  Muihwtamitr  v.  SmmtlhanitM 
»S1winw>ir  (1913),  38  Mad.  354J; 
J)urm  Suroop  Doss  (Mohunt}  v.  ATwc- 
Ae  Jha  (1873),  20  W.  K.  C.  R.  471 ; 
Khusalchund  v  MaJtad€ryiri  (1875), 
12  Bom.  H,  C.  214. 

8  J»6  Lai  Qir  (Mohttnt)  v.  Jaga 
Mohm  Oir  (Alohunt)  (189$),  16  C.  W. 


K.  798, 

*  Vidyapurm  Tirtha  Sicami 
VidyamdU  Tirtha  Swami  (1904), 
Mad.  435. 


v. 
27 


14  Mad.  1,  at  pp.  9,  10, 

6  See    SeAhapayyar    v.    Penasami 
(1890),  14  Mad.  1. 

fi  Rairiblwrti  Jagruj&harti  (Oomin) 
v.  SttmjbJt&rti  Hanblia/rti  (Mohant) 
(1880),  0  Bom.  ®8& 

7  Kwhwa  Dostyee  (Sree  Mohant)  v. 
Cotm^ore   Spinning    and    Weaving 
Company  (1902),  26  Mad.  79. 

8  Sfamkar  Bharaii  Svami  v.  Fen- 
kapa  Naik  (1885)»  9  Bom.  422. 

8  Prownno  Kumari  Detya  v.  Oclab 
Chand  Buboa  (1875),  2  I.  A.  145,  at  p. 
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He  is  **  empowered  to  do  whatever  may  be  required  for  the  service  of 
the  idol,  and  for  the  benefit  and  preservation  of  its  property  at  leaat  to  as 
great  a  degree  as  the  manager  of  an  infant  heir."  l 

The  manager  of  an  endowment  has  all  the  ordinary  powers 
of  a  manager. 

He  can  create  derivative  tenures  and  estates  conformable  to  usage ;  Leases, 
and  leases  for  a  reasonable  term. a 

Ab  to  permanent  leases,  see  port,  pp.  565,  566. 

If  the  manager  grant  a  lease  for  an  unreasonable  term,  it  would  ap» 
parent ly  enure  so  long  as  he  continues  to  be  manager.3 

A  person  who  haa  no  independent  rights,  but  is  a  merti  nominee  of  the 
person  to  'whom  the  endowment  \vas  granted,  has  no  authority  to  grant 
leaser.4 

As  to  the  power  of  a  mohunt  to  dismiss  a  subordinate,  see  Tiru- 
mmlal  Desikar  v.  Manikkacackaka  Dcxikar  (1915),  40  Mad.  177. 

The  deposition  of  the  manager  of  an  endowment  by  the  act  of  a  foreign 
state  does  not  affect  his  rights  in  respect  of  property  in  British  India.5 

A  'inohunt,  sliebait,  or  other  manager  of  an  endowment  is  Person  to  sue. 
entitled  to  sue  where  it  be  necessary  on  behalf  of  the  endowment 
for  the  protection  or  realization  of  the  property  of  the  endow- 
ment, or  otherwise  for  its  benefit.6 

He  is  not  entitled  to  sue  for  a  mere  declaration  when  he  is  entitled  to 
substantive  relief.7 

For  an  instance  of  a  suit  to  exclude  certain  persons  from  worshipping 
in  a  temple,  see  Sankardlinga  Nadan  v.  Majesuxtra  Darai  (Raja)  (1908),  35 
I.  A.  176 ;  31  Mad.  236 ;  12  C.  W.  N.  546. 

Persons  interested  as  worshippers  in  a  public  religious  endowment  may  Parties  to  suit, 
be  added  as  parties  to  a  suit  instituted  by  a  trustee  on  behalf  of  the 

151 ;  14  B.  L.  B.  450,  at  p.  458 ;  23  471 ;  Ramchandra  Skankarfotva  Dravid 

W.  B.  C.  B.  253,  at  p.  255 ;  Hossein  v.  Kashinath  Narayan  Dravid  (1894), 

All  Khan  v.  Bhagdban  Das  (Mahanta)  19  Bom.  271,  see  post,  p.  55ti. 

(1906),  34  Calc.  249,  at  p.  255 ;  11  C.  *  Mam  Doss  v  Mohesur  Deb  Mlssm 

W.  N.  261,  at  p.  265 ;  Pramada  Nath  (1867),  7  W.  B.  a  B.  446. 

Roy  v.  Poorna  Chandra  Roy  (1908),  *  Goswami  £hri  Gtrdharji  v.  Mwt* 

35  Calc.  691,  at  p.  698 ;  12  0.  W.  N.  towdas  Pr&nji  (1893),  1%  Bom.  001  ; 

556,  at  p.  557.  Oo&wam  (Sfaiiwn)  v.  ^wamwtf  jSkri 

1  Prosunno  Kumari  Debya  v.  <JMb  Oirdharlalji  (3878),  17  Bom,  620. 

CUnd  Baboo  (1875),  2  I.  A.  145,  at  •  See    Sankamurti    MvMfar    v. 

p,  152 ;   14  B.  L,  B.  450,  at  p.  459;  GJitdambara  Wadan  (1893),  17  Mad. 

23  W.  B.  C.  R.  253,  at  pp.  255, 250.  143 ;  Jagadindra  Nath  Roy  Bahadur 

*  Shibe&mrw  Detta  (Molwrame}  v.  ( Maharaja)  v.  Hemante  Kuman  IkU 

Mottoorawth    Actorjo     (1869),     13  (Ram)  (1904),  31  I.  A,  203 ;  32  Calc. 

M.  I.  A.  270 ;    13  W.  B.  P.  C.  18 ;  129 ;  8  (X  W.  H.  809 ;  6  Bom.  L.  B. 

NaUayappa  Pflltan  v.  AmbatavaliatKi  765.    Where  the  ncwtnager  is  a  minor 

Pandara   Sanwdhi   (1903),   2   Mad.  he  obtains  tJbe  benefit  of  s.  6  of  the 

465,  Limitation  Act  (IX.  of  1908),  *W. 

»  Arruth  Mte#er  v.  Juggurwth  In-  See  ajso  Act  XV.  of  1877,  a  7. 

draswetmee  (1872),  18  W.  B.  C.  K.  7  Ifathn&mbapathi  PiBal  v.  Rama- 

439 ;  Bwm  Bwvop  Doss  ($<&mt)  v.  mmi  Aiyar   (1910),   33   Mad.    452. 

Khasfae  Jim  (1873),  20  W.  B,  0.  R,  Specific  Belfci  Act  (L  of  1877),  &  42. 
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Debts  and 
alienation* 


De  facto 
manager* 


Persona! 
liability. 


endowment  against  third  parties,  if  such  joinder  is  considered  by  the  Court 
as  desirable  in  the  interests  of  the  trust,1  as  where  the  trustee  after  a  decree 
by  the  first  Court  had  relinquished  his  rights.2 

The  manager  of  an  endowment  may  incur  debts  and  borrow 
money  for  the  proper  expenses  of  the  endowment  such  as 
keeping  up  the  religious  worship,  repairing  the  temples,3  or 
other  possessions  of  the  idol,  defending  hostile  litigious  attacks, 
and  other  like  objects.  He  may  alienate  or  encumber  the 
property  to  the  extent  to  which  there  is  an  existing  necessity 
for  so  doing,  his  power  in  that  respect  being  analogous  to  that 
possessed  by  the  manager  for  an  infant  heir,4  or  a  female  with 
a  restricted  estate.5 

The  advisability  of  filling  up  a  tank  is  not  a  sufficient  necessity.0 

The  making  of  a  tank  may  amount  to  a  necessity.7 

Debts  incurred  by  a  de  facto  manager  of  an  endowment  (other  than  a 
mere  trespasser) 8  bond  fide  in  the  interests  of  the  endowment  would  appar- 
ently be  on  the  same  footing  as  that  incurred  by  a  de  jure  manager.9  A 
mortgage  by  a  mere  claimant  to  the  membership  is  not  sustainable.10 

Except  -where  he  has  pledged  his  personal  credit  the  manager  is  not 
personally  liable  for  the  debts  of  the  endowment.11 

As  to  the  alienation  of  rights  of  worship,  sec  post,  pp.  573,  574, 


1  Chidambaram  Chettiar  v.  Ranga- 
cJiariar  (8n)  (1905),  29  Mad.  106. 

2  Sankaralinga  Nadan  Y.  Rajesuura 
Dorm  (Raw)  (1908),  35  I.  A.   170  j 
31  Mad.  236;  12  C.  W.  N.  546. 

3  Doorgamth    Hoy    (Konwur)    v. 
Ramchunder  Sen  (1876),  4  I.  A.  52, 
at  pp.  62,  63 ;   2  Calc.  341,  at  pp. 
350,  351. 

4  AWdram    Goswami    v.    SJiyama 
Charan  Nandi  (1909),  36  I   A.  148 ; 
36   Calc.    1003;     14   C.   W.   N.    1; 
11    Bom.    L.    R.    1234;     Prosiinno 
Kumar i  Debya  v.  Golab  Chand  Baboo 
(3875),  2  I.  A.  145  ;  14  B.  L.  R.  450  ; 
23  W.  R.  C.  R  253  ;  HosseinAli  Khan 
Y.  Bhagalan  Das  (Mahanta)  (1906), 
34  Calc.  249;    11   C.   W.   N.   2(51; 
Doorganath,  Eoy  (Konwur)  v.   Ram- 
cfainder  Sen  (1876),  4  I.  A.  52,  at 
p.  63 ;  2  Calc.  341,  at  p.  351 ;   Sheo 
Sharikar  Qir  v.  Ram  Shewak  CUowdhri 
(1896),  24  Calc.  77,  at  p.  82 ;   Ram- 
prasanna   Nandi    Ohowdhuri  v.  Sec- 
retary of  State  (1913),  40  Calc.   895  ; 
Gottector  of  Thana  v.  Hari  Sitaram 
(1882),  6  Bom.  546 ;  Parsotam  Gir  v. 
Dot  Ofr  (1903),  25  All,  296,  at  pp.  304, 
311 ;      D^ivasthmani     Pandarasan- 

(Srimctih)  v.  Noor  Mahomed 


Routhan  (1907),  31  Mad.  47;  Palam- 
appa  Chetty  v.  Dewasikqmony  Pandara 
(1917),  44  I.  A.  147;  21  0.  W.N  ,729; 
19  Bom.  L.  R  587;  Khusalchand  v, 
Mafutfcvgvri  (1875),  12  Bom.  H.  C.  214. 
In  Narayan  v.  Ghintaman  (1881),  5 
Bom.  393,  the  Court  limited  the  power 
to  the  pledging  of  the  income.  As  to 
the  powers  of  a  manager  for  an  infant 
heir,  see  ante,  pp.  285-290. 

5  Jugessur    Buttobyal    v.     Roodra 
Narain    Roy     (Rajah)     (1869),     12 
W.  R.  C.  R.  293 ;   Eunjamam  Dassi 
v.  Nikunja  Eilian  Das  (1915),  20  C. 
W.  N.  314. 

6  Jnananjan   Banerjee    v.    Adore- 
money  Dassee  (1909),  13  C.  W.  N.  805. 

7  Cf.  Khvb  Lai  Singh  v.  Ajodhya 
Mimer  (1915),  43  Calc.  574. 

8  Ram   Churn  Pooree  v.    Nunhoo 
Mundul  (1870),  14  W.  R.  C.  R.  147. 

9  See  Saminatha  v.  Pwushottama, 
(1892),  16  Mad.  67 ;  Kasim  Saiba  v. 
Sudhindra  Thtrtha  Swarm  (1895),  18 
Mad.  359. 

10  See  Madho  Prasad  v.  Ramrattan 
Gir  (1911),  15  C.  W.  N.  838. 

11  See    Peary    Moliun    Mookerjee 
(Rajah)  v.  Narendra  Krishna  MuJcerjee 
(1900),  5  a  W.  N.  273, 
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Tho  annual  revenues  of  endowments,  as  distinguiBlied  from  Pledges  of 
the  corpus,  may  occasionally,  when  it  is  necessary  to  do  so  in reven 
order  to  raise  money  for  purposes  essential  to  the  temple  or 
other  institution,  but  not  further  or  otherwise,  be  pledged.1 

As  to  the  proceeds  of  land  acquired  for  public  purposes,  see  Kamini 
T)eU  v.  Pmmatha,  NatJi  Moolterjee  (1911),  39  Gale.  33  ;  Ramprasmma  Nandi 
Cliowd'huri  v.  Secretary  of  State  (1913),  40  Cole.  895  ;  19  C.  W.  N.  652. 

A  mohunt,  manager,  or  other  trustee  of  an  endowment 
cannot,  except  for  such  necessary  purposes  as  above  mentioned, 
alienate  or  encumber  the  endowed  property.2 
Bombay  Act  II.  of  1863,  s.  8,  cl.  8,  provides  :— 
"  It  is,  however,  hereby  declared  that  lands  held  on  behalf  Lauds 

*  J  .  exempt  from 

of  religious  or  charitable  institutions  wholly  or  partially  exempt  land  revenue, 
from  the  payment  of  land  revenue  shall  not  be  transferable  from 
such  institutions  either  by  assignment,  sale  (whether  such  sale  be 
judicial,  public,  or  private),  gift,  devise,  or  otherwise  howsoever, 
and  no  Nazrana  shall  be  liable  on  account  of  such  lands."  3 

As  to  the  exemption  of  religious  and  charitable  institutions  from  land 
revenue  in  territories  subject  to  Act  XL  of  1852,  i.e.  in  the  territories  of 
the  Dekkan,  Khandesh,  and  Southern  Maratha  country,  and  in  other 
districts  more  recently  annexed  to  the  Bombay  Presidency,  see  the  above 
section, 

A  permanent  lease  cannot  be  given  by  a  moliunt,  shebait,  or 

* lease 

i  Narayan    v.   CUntaman  (1881),  v.  Vidyanidhi  Tirika  Swami  (1904),  27 

5  Bom.  393.  Mad.  435,  at  pp.  439, 456  ;  SMbesmree 

3  Murugesam  Pillai  v.   Manicka-  Delia  (Maharanee)  v.   Mofhooramfk 

wuaka  Pandara  (1917),  44  T.  A.  98 ;  Acharjo  (1869),  13  M.  I.  A.  270  ;   13 

40  Mad.  402 ;   21   C.  W.  N.   761 ;  W.  R.  P.  C.  18 ;  Narayan  v.  CMnta- 

19    Bom.    L.    R.    456;       AWmm  man  (1881),  5  Bom.  393;  Collector 

Goswami  v.   Shyama  Charan  Nandi  of  TUm  v.  Han  Sitaram  (1882),  6 

(1909),   36    L    A.    148,  at  p.   164;  Bom.    546;    Nallayappa   Pifaan  v. 

36    Gale.    1003,    at    p.    1013;      14  Ambalavahana     Pandara     SanwdTto 

C.  W.  N.  1,  at  p.  10  ;    11  Bom.  L.  R.  (1903),    27    Mad.    465;     tfamfcwwfo 

1234   at  p.  1247 ;   Prosunno  Kumari  Mudaliyar  v.  Nanasamtondapandara 

Debya  v.  Golab  OJiand  Baboo  (1875),  (1863),  I  Mad.  H.  0.  298.    When  the 

21.  A    145;    14  B.  L.  R.  450;   23  property    has    been    acquired    by 

W    R    C    R.    253 ;     Gnasambanda  Government  under_the  Land  Acquisi- 

Pandara  SannadM  v.  Velu  Pandaram  tion  Act  (I.of  1894,s.  31  (2)), the  award 

(1899)  27  I.  A.  69  ;  22  Mad  271 ;  4  may  direct  investment  of  the  compen- 

C  W  k  329  ;  2  Bom.  L.  R.  597  ;  Go*  sation  money  in  Government  secun- 

s  (Mohunt)  v,  Kerparam  Doss  ties,  Shiva  JRao  v.  Nagappa  (1905),  29 

O,  Ben.  S.  D.  A.  1850,  p.  250 ;  Mad.  117 ;  Jfrmtni  Debi  v.  Pramatha 

Banerjee  v.   Aaoremoney  No*  MooJcerjee  (1011) ,39  Calc.^33; 

13  C.  W.  N.  805 ;  (to-  Ramprasanw   Nandi    CJiowdhun    v. 

nrManara3'dev(Skri)^.  Secr^ryof  State  (1913)  40  Cak  895. 
KeOmrw  GobMKul0avloar(im),  15          s  See  Narayan  v,  Chnfaman  (1881), 

Bom.  625 ;  Vidyapwrw  Tiriha  fawm  5  Bom.  393. 
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:cept  under  circumstances  which  justify 


an 


other  manager  ex< 
alienation.1 

Limitation,  As  to  the  limitation  for  a  suit  to  set  aside  snch  lease,  see  Act  IX.  of  1908, 

Sched.  1,  Art.  134 ;  and  as  to  the  law  under  the  Limitation  Act  of  1877, 
Abhiram  Goswamiv.  Shyama  Charan  Nandi  (1909),  36  I.  A.  148 ;  36  Calc. 
1003 ;  14  C.  W.  N.  1 ;  11  Bom.  L.  R.  1234 ;  followed  in  Shyam  CJiand  Jiu 
(Sri  Sri  IsJiwar)  v.  Ram  Kanai  Ghow  (1911),  38  I.  A.  76 ;  38  Calc.  526  ;  15 
C.  W.  N.  417 ;  13  Bom.  L.  R.  421. 

As  to  the  alienation  of  the  interest  of  the  grantor  in  property  upon  which 
endowments  have  been  charged,  see  ante,  p.  549. 

Repudiation.  An  act  in  excess  of  his  powers  by  a  manager  or  other  trustee 
is  voidable,  and  subject  to  the  law  of  limitation  can  be  repudiated 
by  a  subsequent  holder  of  the  office,2  or  by  any  other  person 
interested  in  the  trust. 

In  the  case  of  a  mutt  an  unauthorized  alienation  by  the  head  would 
apparently  enure  for  the  life  of  the  grantor,3  or  at  any  rate  during  his  tenure 
of  office,  provided,  at  any  rate,  that  the  service  of  the  mutt  be  not  prejudiced 
thereby. 


The  successor 
bound  by  acts. 


Limitation. 


The  sJiebait  or  other  manager  of  an  endowment  is  bound  by 
the  lawful  acts  of  the  previous  incumbent,  but  not  by  acts 
done  in  fraud  of  the  trust.4 

The  right  of  a  manager  to  sue  to  recover  property  of  the  endowment 
unlawfully  alienated  by  his  predecessor  commences  at  the  date  of  his 
accession  to  office.5 


1  Abhiram  Goswami  v.  Shama 
Charan  Nandi  (1909),  36  I.  A.  148; 
30  Calc.  1003;  14  0.  W.  N.  1 ;  11 
Bom.  L.  B.  1234 ;  Muthusamier  v. 
Sreemethamithi  Sujamiyar(8ree)(l$13), 
38  Mad.  356;  Jnananfan  Banerjee 
v.  Adoremoney  Dassee  (1909),  13  C. 
W.  N.  805  ;  Radha  BulluWi  Chund  v. 
Jitggut  Chunder  Chowdree  (1826),  4 
Ben.  Sel.  K.  151  (new  edition,  192) ; 
Prosunno  Moyee  Losses,  v.  Koonjo 
Beharee  Choudhree,  W.  R.  1864,  C.  R. 
157  ;  Juggessur  Buttobyal  v.  Soodroo 
Narain  Hoy  (1869),  12  W.  R.  C.  R. 
299 ;  Tayubunnessy  Btbee  v.  Sham 
JCuhore  Roy  (Kuwar)  (1871),  7  B.  L.  R. 
621 ;  15  W.  R.  C.  R.  228 ;  Prosunno 
Kumar  Adhikari  v.  Saroda  Prosunno 
Adhikari  (1895),  22  Calc.  989; 
Narasimha  Chari  v.  Gopala  Ayyangar 
(1905),  28  Mad.  391;  Palaniappa 
Chetty  v.  Deivasikamony  Pandara 
(1917),  44  J.  A.  147;  21  C.  W.  1ST. 
729 ;  I&  Bom*  L,  B.  587.  Necessity 
was  presumed  whore  the  land  had 


been  held  over  sixty  years  under  a 
lease,  CkaJcaUngam  Pillai  v.  Mayandi 
CTiMar  (1896),  19  Mad.  485. 

2  See  Mahomed  v.  Ganapati  (1889), 
13  Mad.  277 ;   Jamal  Saheb  v.  Mur- 
agya  Swami  (1885),  10  Bom.  34. 

3  See  Abhiram  Goswami  v.  Shyama 
CJiaran  Nandi  (1909),  36  I.  A.  148 ; 
36  Gale    1003;  14  C.  W.  N.  1 ;    11 
Bom.  L.  R.  1234;  Jamal  Saheb  v. 
Murgaya  Swami  (1885),  10  Bom.  34  ; 
Muthusamier  v.  Sre&methamithi  Swa- 
miyar  (1913),  38  Mad.  356. 

*  Goluck  Chunder  Bose  v.  RugTioo* 
nath  Sree  Chunder  Roy  (1872),  1 
B.  L.  R.  337,  note ;  17  W.  R.  C.  R. 
44. 

5  Mahomed  v.  Ganapati  (1889),  13 
Mad.  277;  Vedapuratti  v.  Vattabha 
(1890),  ibtd.  402 ;  Sathwtoamff,  Bha~ 
rati  v.  Saravanabagi  Ammal  (1894), 
18  Mad.  266.  See  Ntlmony  Stngh  v. 
Jagaban&ha  Roy  (1896),  23  Calc.  536  ; 
Gnasambanda  Pandara  Sannadhi  v. 
Vdu  Pandaram  ((1899),  27  1  A.  69,; 
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A  right  of  adverse  possession  may  bo  acquired  against 
idol  or  his  sliebait 1  or  against  any  endowment. 

Possession  of  cklutter  property  which  is  adverse  agaiiibt  some  of  the 
ehebaite  is  necessarily  adverse  against  all  of  them.8 

Adverse  possession  during  a  previous  office  holder'^  timo  bius  his 
successor,3 

As  to  a  suit  for  a  declaration  of  right  to  the  offerings  to  the  idol,  woo 
Jalandhat  ThaJcur  v.  Jharuh  Das  (1914),  41  I.  A,  267 ;  42  Calc,  244  ;  1$ 
C,  W.  N.  1029 ;  16  Bom.  L.  R.  845. 

Tho  manager  may  be  sued  as  manager  for  debts  lawfully  Debts  of 
contracted  by  his  predecessor,  although  they  were  not  expressly  manlgw. 
charged  upon  the  endowed  property.* 

A  decree  untainted  by  fraud  or  collusion  which  is  made  in  a  Decree  binds 
suit  by  or  against  a  sJwbait  as  representing  the  idol  or  against &uccessou 
the  head  of  a  mutt  as  representing  the  mutt  is  binding  on  suc- 
ceeding shebaits  5  or  heads  of  the  mutt,  as  the  case  may  be.6 

Property  belonging  to  an  endowment  may  be  attached  or  Attachment 
sold  under  a  decree  properly  made  against  the  trustee  or  manager 
as  such,7  but  it  cannot  be  attached  or  sold  in  pursuance  of  a 
decree  passed  against  the  trustee  or  manager  personally.8 

Where  it  is  so  attached  9  or  sold  10  the  manager  may  assert  the  rights 
of  the  endowment  by  a  claim  or  suit,  as  the  case  may  be. 

23   Mad.   271 ;    4   0.    W.   N.    329 ;  Mahanta    v.    Bejoy    Kishore    Shome 

2  Bom.  L.  R.  597  (hereditary  office).  (1901),  6  C.  W.  N.  178 ;  JJiaruU  Das 

1  See  Damodar  Das  v.  Lakhan  Das  v.  JalandJiar  TMTcur  (1912),  39  Calo. 
(Adhikari)  (1910),  37  I.  A,  147  ;    37  887  ;  S.  C.  on  appeal,  Jalandhar  Tlw- 
Calc.   885 ;    14  0.  W.   N.    889 ;    12  lur  v.  Jharula  Das  (1914),  41  I.  A. 
Bom.  L.  R.  632  ;    Pandurang  Balajl  267  ;  42  Calc.  244  ;  18  C.  W.  ^.  1029  ; 
v.  Dnyanu  (1911),  36  Bom.  135 ;   13  16  Bom.  L.  R.  845 ;   Nageudra  Nath 
Bom.  L.  R.  1169.  Muter jee  v.  Probed  Chandra  JMukcrjee 

2  JnananjanB&wrjeev.  Adoremomy  (1912),  17  C.  W.  N.  964.     " 

Dassee  (1909),  13  C.  W.  N.  805.  •  Manikka  VasaJsa  Desikarv.  Zafa- 

3  CMdambaran  Chetti  v.  Minammal      gopala    Krishna    Chetty    (1906),    29 
(1898),  23  Mad  439.  Mad.  553  ;  Subindra  v,  Budan  (1885), 

*  Daivasikamani  Pawdara  Sannidhi  9  Mad.  80. 

(Srimath)  v.  Noor  Mahomed  RoutJian  7  Pramada   Nath  Roy  v.    Poorna 

(1907),  31  Mad.  47.  Chandra  Roy  (1908),  35  Calc.  691 ; 

5  Prosunno  Kumari  Debya,  v.  OoM  12  C.  W.  1ST.  550. 

Ohand  Baboo  (1875),  2  I.  A.  145;   14  8  Bishen  Chanfr  Basawut  v.  Nadir 

B.  L.  R.  450 ;  23  W.  R.  0.  R.  253 ;  Hossein  (Syed)  (1887),  )5  I.  A.   I ; 

S.    0.    m   Court   below    (1873),    11  15  Calc.  329;    Ram  Krishna  Maha- 

B.  L.  R.  332  ;  Ranjit  Sinha  Bahadur  patra  v.  Padma  Oharan  Deb  Qoswami 

(Raja)  v.  Basunta  Kumar  Ohose  (1908),  (Mohunt)  (1902),  6  C.  W.  N.  663. 

12  C.  W.  N.  739  ;  Oora  Chand  Itwrki  9  Jog&ndra  NatJi  Sarkar  v.  Qobinda 

v.  Makhan  Lai  Chafoavarty  (1907),  Chandra  Dutt  (1908),  35  Calc.  364; 

11  C.  W.  N.  489 ;    Kri&Jvm  Kissore  12  C.  W.  N.  310 ;   Bhojahari  Pal  v. 

Chatoavarti  T.  BiMa  BindTw  8aw&al  Ram  Lai  Das  (1901),  6  C.  W.  N.  63. 

(1906),  10  C.  W.  N.  1000,-  Ttokidas  10  Amar   Chand   Kundu  v.  Nani 


Terms  of 
endowment. 
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The  sale  does  not  give  the  purchaser  any  right  as  shebaiL1 

Devolution  oj  Trust  or  Management. 

Where  the  terms  of  the  grant  creating  the  endowment 
provide  for  the  devolution  of  the  trusteeship  or  managership 
they  should  be  followed.2 

For  instance,  a  grant  to  a  gosavi  and  his  disciples  in  perpetual  suc- 
cession.3 

Where  it  was  provided  that  the  succession  should  be  "  shishya  shishya* 
nuJcrame"  (disciple  following  disciple),  it  was  held  that  a  disciple  could 
pucceed  a  co-disciple.4 

Iu  the  absence  of  evidence  of  the  endower  having  laid  down 
a  rule  of  succession,  the  usage  which  has  been  observed  in  the 
selection  of  a  successor  in  the  particular  institution  should  be 
followed,5 

"  In  determining  who  is  to  be  entitled  to  succeed  as  mohunt  in  such  a 
case  as  the  present,  the  only  law  to  be  observed  is  to  be  found  in  custom 
and  practice,  which  must  be  proved  by  testimony,  and  the  claimant  must 
show  that  he  is  entitled  according  to  the  custom  to  recover  the  office  and 
the  land  and  property  belonging  to  it.  This  has  been  laid  down  by  the 
Committee  in  several  cases."  6 


Gopal  MuJcerjee  (1907),  12  0.  W.  N. 
308 ;  Ram  Krishna,  Mahapatra  v. 
Padma  Gharan  Deb  Goswami  (Mohunt) 
(1902),  60  W.N.663. 

1  Jalandhar    Thakur    v.    Jharula 
Das  (1914),  41 1.  A.  267 ;  42  Calc.  244 ; 
18  C.  W.  N.  1029  ;  16  Bom.  L.  R.  845 ; 
post,  p.  573. 

2  See  Bitap&rshad  v.  Thakur  Doss 
(1879),  5  C.  L.  R.  73;    Bishambhar 
Das  v.  Drigtojai  Singh  (1905),  27  All. 
581 ;  9  C.  W.  N.  914  ;  Ram  Chunder 
Adhilkaree  v.  Mam  Jeebun  Adhikaree 
(1869),  12  W.  R.  C.  R.  427;    Raj 
JKnshna  Dey  v.  Bipin  Behary  Dey 
(1912),  40  Calc.  245;  17  C.  W.  N.  591. 

9  Khusalchand  v.  Mahadevgiri 
(1875),  12  Bom.  H.,C.  214. 

4  Gopal  Chandra  Ghatoabarty  v. 
Radharaman  Das  Babaji  (1911),  16 
C.W.N.108. 

s  JanoToi  DeU  (Srimati)  v.  Sri 
Gopal  Acharjia  (1882),  10  I.  A.  32; 
9  Calc.  766 ;  13  C.  L.  R.  30 ;  Greed- 
Twe&  Doss  v.  Nundo  Kishore  Doss 
Jfofanf  (1867),  11  M.  L  A.  405,  at 
p.  428  (see  JK  421) ;  8W.R,P,C,25; 


Muttu  Ramahnga  Setupati  (Rajah)  v. 
Perianayagum  Pillai  (1874),  1  I.  A. 
209;  Vurmah  Vatia  (Rajah)  v. 
Vurmah  Mutha  (Ravi)  (1876),  4  I.  A. 
76 ;  1  Mad.  235,  at  p.  250 ;  Lahar 
Puri  (Mohunt)  v.  Puran  Nath  (Mo- 
hunt)  (1915),  42  I.  A.  115 ;  37  All. 
298  ;  19  C.  W.  N.  718 ;  17  Bom.  L.  R. 
475  ;  Ram  Parkash  Das  (Mohunt)  v. 
Anand  Das  (Mohunt)  (1816),  43 
I.  A.  73 ;  43  Calc.  707 ;  20  C.  W.  N. 
802;  18  Bom.  L.  R.  490;  Ramji 
Doss  (MaTmnih)  v.  Lachhu  Doss  (1902), 
7  C.  W,  N.  145;  Rangachariar  v. 
Yegm  Dikshatur  (1890),  13  Mad.  524, 
at  p.  534;  Sitapershad  v,  Thakur 
Doss  (1879),  5  C.  L.  R.  73 ;  Gajapati 
v.  Bhagavan  Das  (1891),  15  Mad.  44  ; 
Basdeo  v.  Gharib  Das  (1890),  13  All. 
256 ;  Raj  Krishna  Dey  v.  Bipin  Behary 
Dey  (1912),  40  Calc.  245 ;  17  C.  W.  N. 
591. 

6  Genda  Puri  v.  Ohhatar  Puri 
(1886),  13  L  A.  100,  at  p.  105; 
9  All.  1,  at  p.  8 ;  Ramji  Doss  (Ma- 
hanth)  v.  Lachhu  Doss  (1902),  7 
C,  W.  N.  145. 
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The  same  principle  is  applicable  to  the  dhar  mikado,  l  of  a  dcwsthanam 
or  temple.3 

In  one  case  an  unbroken  usage  for  nineteen  years  was  held  conclusive 
evidence  of  a  family  arrangement  for  turns  of  management.8 

As  to  a  temple  belonging  to  the  Ballavacharya  Gossain  sect,  see  MoJiati 
Lalji  v.  Gordhan  Lalji  MaMraj  (1913),  40  L  A.  97 ;  35  Ail.  283  ;  17  C,  W.  N. 
740 ;  15  Bom.  L.  R.  606. 

As  to  the  appointment  of  molmnts,  see  post*  pp.  571  j  572. 

There  may  be  an  hereditary  right  of  managership  or  sebait-  Hereditary 
ship-  risht* 

Such  right  only  applies  when  the  person  in  question  is  qualified  to 
perform  the  duties  of  the  office.4 

Such  right  must  be  proved.5  It  may  have  b'een  provided  for  in  the 
grant,  as  is  usual  in  the  case  of  a  private  religious  endowment,6  or  may  be 
established  by  usage. 

In  providing  for  the  succession  by  inheritance  to  the  management  of  an 
endowment  the  rules  laid  down  in  the  Tagore  case,7  prohibiting  the  creation 
of  estates  of  inheritance  inconsistent  with  the  general  law  of  inheritance, 
apply.8 

Where  the  right  to  manage  a  religious  or  charitable  endowment,  without 
any  beneficial  interest  in  the  endowed  properties,  is  vested  in  a  joint  Hindu 
family  the  senior  male  member  of  such  a  family  is,  until  a  partition  is 
effected,9  entitled  to  exercise  the  right.10 

In  a  family  governed  by  the  Mitakshara  school  of  law,  when  the  right 
of  management  of  the  debutter  property  belongs  to  the  family,  a  member 
of  the  family  becomes  on  birth  entitled  to  be  shebait. ll 

In  the  absence  of  custom  an  hereditary  priestly  office  apparently  descends  Females, 
in  default  of  males  through  females.12 

A  female  cannot  be  archaka  in  a  Saivite  temple.13 

1  Manager.  Vol.  47,  at  p.  65 ;  9  B.  L.  R.  377,  at 

2  Ramahngam    Pillai    v.     Vytln-      pp.  394,  395  ;  18  W.  E.  0.  R.  359,  at 
linqam  Pillai  (1893),  20  I.  A.   150 ;      p.  364,  ante,  p.  532. 

16  Mad.  490  ;  Appasami  v.  Nagappa         8  Gnanasambanda    Pandara    San- 

(1884),  7  Mad. -499.  nadhi  v.   Velu  Pandaram  (1899),  27 

3  Ramanathan  Ohetti  v.  Murugappa  I.  A.  69,  at  p.  78 ;   2  Mad.  271,  at 
Chetli  (1906),  33  I.  A.  139 ;  29  Mad.  p.  281 ;  4  C.  W.  N.  329,  at  p.  332 ;  2 
283 ;  10  0.  W.  N.  825.  Bom.  L.  R.  597. 

*  See    Mohan    Lalji    v.    Gordhan         9  As  to  partition,  see  post,  p.  575. 
Lalji  Maharaj  (1913),  40  I.  A.    97 ;          10  TJwwdavaroya  Pillai  v.  Shunmu* 

35  All.    283 ;     17  0.  W.    N.    740 ;  gam  Pillai,  (1908),  32  Mad.  167.    See 

15  Bom.  L.   R.   606;    Sundaramoal  Purappavanalingam  Chetti  v.  NulUt- 

Ammal  v,   YogavawguruJclcal  (1914),  s^van  Ohetti  (1863)rl  Mad.  H.  C.  415, 

38  Mad.  850.  at  p.  417. 

&  Appasami  v.  Nagappa  (1884),  7         ll  BamcJiandra    Panda    v.     Ham 

Mad.  499.  Krishna  Mahapatra  (1906),  33  Gale. 

6  Collector     of    Moorshedalad     v,  507. 

Shibessuree  (Ranee)  (1872),  11  B.  L.  R.  12  Sitarambhat  v.  Sitaram   Ganesh 

86,  at  p.  116  ;  18  W.  R.  0.  R.  226,  at  (1869),  6  Bom.  H.  C.  A.  C.  250 ;  soo 

P.  228.  ante,  p.  557. 

7  Juttendromohun  Tagore  v.  Ganen*  1S  Sandaramlal  Ammal  v.    Yoga 
dro  Molwn  Tagore  (1872),  I.  A,  Sup,  wnagarukM  (1914),  38  Mad.  850. 
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Powers  of 
Court  in 
rogard  to 
religious  on 


trustee  or 
manager. 


For  instances  of  hereditary  trustees  of  religious  endowments,  see 
Gnanasambanda  Pandara  SannadM  v.  Vein  Pandaram  (1899),  27  I.  A.  69 ; 
23  Mad.  1 ;  4  C,  W.  N.  329 ;  2  Bom,  L.  R.  597 ;  Nanabhai  v.  Shriman 
Goswami  GirdMriji  (1888),  12  Bom.  331 ;  Annasann  Pillaiv.  Ramaknshna 
Mudaliar  (1900),  24  Mad.  219. 

Section  63  of  the  Madras  Court  of  Wards  Act  (I.  (Mad.  C.)  of  1902)  is 
as  follows : — 

If  a  ward  is  the  hereditary  trustee  or  manager  of  a  temple,  mosque,  or 
other  religious  establishment  or  endowment,  tho  Court,  notwithstanding 
reugiuus  f».     anything  contained  in  s.  22  of  the  Religious  Endowments  Act,  1863,1  may 
dowments  of^  make  such  arrangements  as  it  thinks  fit  for  the  discharge,  during  the  ward- 
wtiii*  tmuri  is  gh.^  of  the  ward,g  duties  ag  trustee  or  manager,  provided  that  for  the  direct 
and  personal  management  of  the  religious  affairs  of  any  such  institution, 
establishment,  or  endowment  the  Court  shall  appomt  suitable  persons 
other  than  officers  of  Government,and  that  the  Court  shall,  as  far  as  possible, 
restrict  superintendence  to  the  preservation  of  the  property  belonging  to 
the  institution,  establishment,  or  endowment. 

The  instructions  to  Collectors  and  Estate  Collectors  on  this  subject  arc 
to  be  found  in  Standing  Order  155  of  the  Madras  Court  of  Wards. 

A  mohunt  or  other  head  of  an  endowment  cannot  alter  tho 
succession,2  nor  can  he  provide  for  the  succession  after  the 
person  appointed  by  him.3 

In  the  absence  of  express  provision  in  the  grant,  or  of 
usage,  or  in  the  case  of  omission  by  tho  person  entitled  to 
nominate  to  the  office  the  right  to  nominate  a  manager  or  shebait 
reverts  to  the  founder  or  his  heirs.4 


Powers  of 
manager  as 
to  appoint- 
ment. 

Right  of 
founder. 


1  XX.  of  1863,  post,  p.  595. 

2  Ramji  Lass  (Mahanth)  v.  Lachhu 
Doss  (1902),  7  C.  W.  N.  145  ;  Mumun 
Doss  (Mohunt)  v.  Aslibul  Doss  (Mo- 
Jwnt)  (1864),  1  W.  R.  C.  R.  160. 

8  Greedharee  Doss  v.  Nundkishore 
Dutt  Mohunt  (1863),  Marsh,  573; 
2  Hay,  633;  approved  on  appeal 
(1867),  11  M.  I.  A.  405,  at  p.  428; 
8  W.  R.  P.  C.  25. 

v  *  GrcedJiareejee  (Gossamee  Sree)  v. 
Rumanlolljee  Gossamee  (1889),  16  I.  A. 
137;  17  Calc.  3  (public  religious 
endowment) ;  Sheoratan  Kunwan  v. 
Earn  Pargash  (1896),  18  All.  227 
(public  temple) ;  Ghandranath  Chakra- 
larti  v.  Jadabendra  ChaJcrabwti  (1906), 
28  All.  689  (ditto) ;  Mohan  Lalji  v. 
Madhsudan  Lala  (1910),  32  All.  461 
(ditto) ;  Sfieo  Prasad  v.  Aya  Ram 
(1907),  29  All.  663  (Sikh  rehgious 
endowment) ;  Jai  Bansi  Kwnwar 
(MwwwMd)  v,  OJiattar  Dlwri  8ing 
(1870),  5  B.  L.  &  181  ?  S.  0.  P<>& 


Koonwwr  v.  Chuttur  Dharce  Singh 
(1870),  13  W.  R.  0  R.  396  (temple) ; 
Hari  Dasi  DcU  v.  Secretary  of  State 
(1879),  5  Calc,  229;  4  C.  L.  R.  77; 
S.  0.  on  appeal  Earn  Lai  Mook&rfoQ 
v.  Secretary  of  State  (1881),  8  I  A. 
46;  7  Calc.  304;  10  C.  L.  R.  349 
(charitable  endowment) ;  JagannatJi 
Prasad  Gupta  v.  Runjit  Singh  (1897), 
25  Calc.  355  (endowment  for  idol) ; 
Jagadindra  Nath  Roy  Bahadur  (Maha- 
rajah) v.  Hemanta  Kumari  Debi 
(Ram)  (1904),  31 1.  A.  203,  at  p  208  ; 
32  Calc.  129,  at  p.  399 ;  8  C.  W.  N. 
809,  at  pp.  818,  819 ;  6  Bom.  L.  R. 
765  ;  Mohan  Lalji  v.  Oordhan  Lalji 
Maharaj  (1913),  40  I.  A.  97  ;  35  All. 
283  ;  17  C.  W.  N.  740 ;  15  Bom.  L.  R. 
606 ;  Oopal  Chunder  Boae  v.  Kartick 
Chuvder  D&y  (1902),  29  Calc.  716; 
Kunjamani  Dasi  v.  Nikunja  Bihari 
Das  (1915),  20  C.  W.  N.  314;  Gaur- 
anga  Sahu  v.  Strfevi  Mata  (1917),  40 
Mad.  612, 
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The  right  of  management  of  family  properties  devoted  to  charities 
ordinarily  descends  to  the  heirs  of  the  donor  except  in  the  few  cases  where 
the  office  is  descendible  to  a  single  heir. l 

When  the  family  of  the  shebait  appointed  by  the  founder  dies  out,  tho 
sjwbaitship  would  revert  to  the  family  of  the  original  grantor. a 

Failing  an  appointment  by  the  person  entitled  to  appoint 
the  Court  will  appoint.3 

A  right  as  manager  or  to  appoint  a  manager  may  bo  acquired  Prescriptive 

,  .    ,.        ,  right. 

by  prescription.4 

The  practice  as  to  the  appointment  of  molimts  or  other  Appointment 

i        <,        ^  ,,  /  ,      -     \          •  i  of  mohunfc. 

heads  of  mutts  or  muttams  (monasteries)  vanes  in  accordance 
with  the  custom  of  the  particular  institution,  which  must  bo 
proved  by  evidence  in  each  case.5 

As  to  evidence  of  the  fact  of  election,  see  Lakar  Pw  i  v.  Pnran  Nath 
(1915),  42  I.  A.  115  ;  37  All.  298  ;  19  C.  W.  N.  718  ;  17  Bom.  L.  R.  475. 

Usually  one  of  the  chelas,  i.e.  persons  initiated  by  the  deceased  or 
retiring  mohunt,  would  be  selected,6  by  act  inter  vivos  or  by  will 7  by  the  head 
of  the  mutt,  such  appointment  being  generally  subject  to  confirmation  by 
the  mohunte  of  neighbouring  mutts  of  the  same  sect.8  On  failure  of  such 


1  Sethuramaswamiar  v.  Meruswa- 
mar  (1909),  34  Mad,  470. 

2  Raj  Krishna  Dey  v.  JBipin  Be/iary 
Dey  (1912),  40  Oalc.  251 ;  17  C.  W.  N. 
591 ;  Madhub  Chandra  Bera  v.  Sarat 
JKumari  Debi  (Srimati  Hani)  (1910), 
15  C.  W.  N.  126;   Pital  Das  Sabaji 
v.  Protap  Chandra  Sarma  (1909),  11 
C.  L.  J.  2. 

3  Raj  Krishna  Dey  v.  JBipin  BeJiary 
Dey  (1912),  40  Calc.  251 ;  17  C.  W.  N. 
591,  which  sco  as  to  the  principles 
which  will  guide  the  Court  in  making 
an  appointment. 

*  Annasami  Pittai  v.  Ramakrishna 
Mudaliar  (1900),  24  Mad.  219 ;  Rama- 
nathan  Chetty  v.  Muragappa  Chetty 
(1903),  27  Mad.  192  ;  S.  0.  on  appeal 
(1906),  33  I.  A.  139 ;  29  Mad.  283 ; 
10  C.  W.  N.  824 ;  8  Bom.  L.  R.  498 ; 
seo  Damodar  Das  v.  Lakhan  Das(Adhi- 
kari)  (1910),  37  I.  A.  147 ;  37  Calc. 
885 ;  14  C.  W.  N.  889 ;  12  Bom.  L.  B. 
632. 

5  Greedharee  Doss  v.  NundoJcissore 
Doss  Mohunt  (1867),  11  M.  I.  A.  405 ; 
8  W.  B.  P.  C.  25 ;  Genda  Puri  v.  Cha- 
Ur  Puri  (1886),  13 1.  A.  100  ;  9  All.  1  ; 
Ramalingam  PiUai  v.  Vythitingam 
Pdtoi  (1893),  16  Mad.  490;  Ramji 


Doss  (Mahanfh)  v.  Laohhu  Doss 
(1902),  7  C.  W.  N.  145 ;  Lahar  Puri 
v.  Pnran  Nath  (1915),  42  I.  A.  115 ; 
37  All.  290 ;  19  C.  W.  N,  718 ;  17 
Bom.  L.  R.  475. 

0  See  Gunes  Gfir  v.  Amrao  Gir 
(1807),  1  Ben,  Scl.  R.  218  (2nd  cd,, 
291);  Ramji  Doss  (Mahanth)  v. 
LacMw  Doss  (1902),  7  C.  W.  N.  145 ; 
SheoproJcash  Doss  (Mohunt)  v.  Joyram 
Doss  (1866),  5  W.  R.  M.  A.  57. 

7  Probate  of  such  will  is  not  neces- 
sary, Baisnav  CJiaran  Das  Bairagi  v, 
Kishore   Doss    Mohanta    (1911),    15 
C.  W.  N.  1014. 

8  Ramji  Doss  (Mahanth)  v.  Lachhu 
Das  (1902),  7  C.  W.  N.  145 ;   Land  «\ 
Agents  o/Zillak  Hoogty  v.  Kishnanund 
Dundee,  Ben.  S.  D.  A.  1848,  p.  253 ; 
Greedharee  Doss  v.  NundoUssore  Dos? 
Mohunt  (1867),  11  M.  1  A.  405;   8 
W.  R.  P.  C.  25 ;   Trimbakpuri  Guru 
Sitalpuri  v.  Gangabai  (1887),  11  Bom, 
514;    RamaUngam  Pittai  v.    Vythi- 
Ungam  Pillai  (1893),  20  I.  A.  150 ; 
16  Mad.  490 ;   Madho  Das  v.  Kamta 
Das    (1878),  1  All.  519 ;  Rama  Nooj 
Doss  (Mohunt)  v.  Debraj  Doss  (Mo- 
hunt)  (1839),  6  Ben.  Scl  R.  262  (new 
edition,  328). 
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appointment  the  appointment  would  usually  bo  made  by  such  neighbouring 


The  ordinary  rule  is  that  among  the  Sanyasis  generally  no  cMa  has  a 
right  as  such  to  succeed  to  the  property  of  the  deceased  guru  ,  he  must 
be  nominated  by  his  gnnt,  such  nomination  being  generally  confirmed  by 
the  mrihuntsot  the  order,  or  in  default  of  such  appointment,  he  must  be  elected 
by  the  mofi  unts  and  principal  persons  of  the  sect  in  the  neighbourhood.  But 
tills  is  not  a  universal  rule,  and  in  some  cases,  according  to  custom,  the  princi- 
pal chela  succeeds  as  of  right  even  without  such  appointment  or  formal 
election  ;  but  apparently  even  then  an  election  or  a  recognition  by  members 
of  the  sect  is  necessary.8 

In  one  case  it  vuas  said,  "  The  ordinary  rule  is  that  the  maths  of  the  same 
sect  in  a  di>trict,  or  maths  having  a  common  origin,  are  associated  together, 
the  moJntnts  of  these  acknowledging  one  of  their  number  (who  is  for  some 
reason  pre-eminent)  as  a  head  ;  and  on  the  occasion  of  the  death  of  ono 
the  others  assemble  to  elect  a  successor  out  of  the  chelas  or  disciples  of  the 
deceased,  if  possible  ;  or  if  there  be  none  of  them  qualified,  then  from  the 
ckelaa  of  another  wohunt*  After  the  election  the  chosen  disciple  is  installed 
on  the  guddi  of  his  predecessor  -with  much  ceremony/'  3 

In  one  case*  the  mohunt's  power  to  appoint  his  successor  was  limited  to 
members  of  the  Adhinam,*  a  disciple  of  which  founded  the  mutt  in  question, 

There  is  authority  that  in  the  absence  of  a  duly  appointed  mohunt  the 
disciples  of  a  tnittt  cannot  sue  for  a  declaration  that  a  person  claiming  the 
office  has  not  been  duly  appointed,6  but  it  is  submitted  that  the  refusal  of 
relief  in  such  a  suit  might  compel  an  appointment  which  might  afterwards 
turn  out  to  be  infructuous. 

Condition.  Except  -where  he  is  justified  by  the  terms  of  the  endowment 

in  making  an  appointment,  a  mohunt  has  no  power  to  attach 
any  condition  to  the  interest  to  be  enjoyed  by  his  appointee.7 

*  See  GunesGirr.AmraoGir(  1807),  191;    see   Ctopal  Doss  (Mohunt)  v. 

1  Ben.  Sel.  B.  (2nd  e&,  291)  ;  Divan-  Kerparam  Doss  (MoJiunt),  Ben.  S.  D. 

sing  Qir  v,  Mya  Gir  (1806),  1  Ben.  Sel  A.  1800,  p.  250. 

B.  150  {2nd  ed.,  202)  ;  Ramrwtitn  Da*  *  Dowlwt  Gear  (Goswtin)  v.  Bisaessur 

v.  jBlcmaute  Do*  (1806),  1  Ben.  Sel.  Gear  (1873),  19  W.  B.  0.  B.  215  ; 

B.  170  (2nd  ed.,  202)  ;  Naram  Das  v.  H.  H.  Wilson's  "  Beligion  of  Hindus," 

JBrindabun,  Das  (1815),  2  Ben.  Sel.  B.  p.  51  ;  Narain  Da*  v.  Brindabun  Das 

151  (new  edition,  192)  ;   Madha  Das  (1815),    1    Ben.    SeL    B.    151    (new 

v.  Kamtct  Das  (1878),  1  All.  539.    The  edition,  192). 

Court  of  Suddcr  Dewany  Adalut  in  *  Giyaw  Samband/wt  Pandara  San- 

Bengal    ordered    an    assembly    of  nadM  v.  Kandasami  Twribiran  (1887), 

raohunts  to  be  convened  to  determine  10  Mad.  375. 

a  right  of    succession    (Suntbanund  5  A  religious  institution, 

Pur'but  v.  Deo  Sfag  Purbut  (1810),  e  Srinivasa  Swami  v.    Ramanuja 

1  Ben.  SeL  B    296  (2nd  ed.,  396),  Charter  (1890),  22  Mad.   117.    See, 

and  to  instal  the  person  in  whom  however,  post,  p.  577,  note  10. 

the  right  might  he  vested  (Ganga  7  Greedharee  Do$s  v.  Nundki&ftore 

Da*  v.  TaluJc  Das  (1810),  1  Ben.  Sel.  Dvtt   Mohunt    (1863),    Miwrah,    573  ; 

B.  309  (2nd  ed.,  414).     Such  pro-  2  Hay,  633  ;  affirmed  on  appeal,  11 

cedure  is   scarcely  possible   at   the  M.  I.  A.  405  ;  8  W.  B.  P.  C.  25,    See 

jparewat  time.  Gajapati  v.  Bhagavan  Doss  (1891),  10 

2  Ramdkan  Puri  (Gvssain]  v.  Dal-  Mad.  44,  at  p.  45. 
mtr  IV»  (<fo**m$  (190%  14  0.  W.  N. 
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Except  it  be  justified  by  the  terms  of  the  endowment  or  by  Alienation  of 
usage,1  a  right  of  management,2  or  a  trust  or  a  power  of  appoint-  management 

.„  A  r*  QT  trust  or 

ment  of  a  trustee  or  manager,*  or  an  office  attached  to  a  temple* 
or  other  endowment,*  cannot  be  alienated  or  devised  6  by  the 
holder. 

A  disqualified  person,  such  as  a  female  or  a  non-Hindu,  cannot  delegate 
the  office.6 

No  proof  of  usage  will  justify  an  alienation  for  the  pecuniary  benefit  of 
the  alienor,7  or  for  the  purpose  of  altering  the  form  of  worship.8 

A  right  to  receive  offerings,9  or  a  turn  of  worship 10  is  not 
ordinarily  alienable. 

Under  special  circumstances  the  alienation  of  religious  ofiices  and  right  * 
of  worship  to  persons  standing  in  the  line  of  succession  and  capable  of 

1  See  Rajaram  v.  Qanesh  (1898),  23 
Bom.  131,  followed  in  Manjunatli  v. 
Shankar  (1914).  16  Bom.  L.  R.  593  ; 
Rangasami  v.  Ranga  (1892),  16  Mad. 
146. 

2  RajesJiwar  Mullick  v.  Oopcshwar 
Mulhck  (1907),  34  Calc.  818;    11  0. 
W  JsT.  782  ,  S.  C.  35  Calc.  226  ;  12  C. 
W  N.  323. 

3  Cfnasambanda  Pandara  Sannadhi 
v.  Velu  Pandaram  (1899),  27  I.  A  69  ; 
2  Mad  271 ;  4  C.  W.  N.  329  ;  2  Bom. 
L.  B.  597 ;    Vurmah  Valia  (Rajah)  v. 
Vurmah  Mufha  (Ravi)  (1876),  4  I.  A. 
76 ;   1  Mad.  235  ;  Rajeshioar  Mulhck 
v.  Gopeshwar  Mulhck  (1907),  34  Calc. 
828 ;  11  C.  W.  N.  782  ;  S.  C.  35  Calc. 
226  ;  12  C.  W.  N.  323  ;  Rup  Narain 
Singh  v.  Junko  Bye  (1878),  3  C.  L.  K. 
112 ;     Rama    Varma    Tambaran    v. 
Raman  Nayar  (1882),  6  Mad.    89; 
Subbarayuduv  J£ofcM/ya(1892),15Mad. 
389 ;  Kannan  v.  Ntlakandan  (1884), 
7  Mad.  337  ;  Alagappa  Mudaliar  v. 
Stvarasundara  Mudaliar,  15  Mad.  211. 

*  Lakshmanaaswami  Naidu  v.  Ran- 
gamma  (1902),  26  Mad.  31 ;  Keyake 
tlofa  Kotd  Kanni  v.  Yadattil  Vetla- 
yangot  (1868),  3  Mad.  H.  C.  380; 
Narayana  v.  Ranga  (1891),  15  Mad, 
183;  Matiifa  Dati  (Srimati)  v. 
Ratawtam  Ckafarvwti,  I  C.  W.  N.  493. 


w. 


0, 

;  js  a 


.  Yogaiwna* 
guruklcal  (1914),  38  Mad.  850. 

7  Vurmah  Valia  (Rajah)  v.  Vurmdfi 
Mufha  (1876),  4  I.  A.  76 ;  1  Mad. 
235;  Narasimha  TJiatia  Acharya  v. 
Awniha  Bhatta  (1881),  4  Mad.  391 ; 
Huppa  Gurukal  v.  Dorasami  Gurukal 
(1882),  6  Mad.  76 ;  SundaramM  Am- 
mal  v.  YogavatwgurukJcal  (1914),  38 
Mad.  850. 

8  Venkatarayar    v.   Srinioasu    Ay- 
yangar  (1872),  7  Mad.  H.  C.  32. 

9  Puncha    Thakur     v.     Bindesliri 
Thalcur  (1915),  19  C.  W.K  580.    Cf. 
Sukh  Lai  v.  BisTiambhar  (1916),  39 
All.  196.    As  to  the  alienation  of  the 
income  of  a  temple,  see  Venkatara- 
mana    Ayyangar     v.     Kasturiranga 
Ayyangar   (1916),  40  Mad.   212,  at 
p.  222.. 

10  Rajeshwar  Mullick  v.  Oop&sh^ar 
Mvttick   (1907),  34   Calc.   818;    11 
a  W.  N.  782  ;  S.  C  35  Calc.  220  ;  12 
C.  W,  N.  323  ;  Ulcoor  Doss  v.  Ohitnder 
Sekur  Doss  (18C5),  3  W.  B,.  C.  R,  152. 
See    Durga   Bibi  ^    Chanchal  Ram 
(1881),  4  All.   81.    In  Jati  Kar  v. 
Mu&unda  Deb  (1911),  39  Calc.  227  ; 
16  0.  W.  N.  129,  effect  was  given  to  a 
transfer  which  has  "been  acted  upon 
for  twenty-five  years.    A  custom  per- 
mitting such  alienation  was  proved  in 
Mohamaya  Debt  v.   Handas  HMar 
(1914),  42  Calc.  455  ;  19  C.  W.  N.  208. 
This  was  a  case  of  turns  of  worship  at  a 
public  temple  (Kalighat,  near  Calcutta), 
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Limits  of 
alienation. 


Revocation  of 
endowment 
of  idol. 


Attachment. 


performing  the  worship  and  other  functions  connected  with  it  will  be  upheld 
if  there  be  no  impropriety  in  the  transaction.1  Such  alienation  would  fre- 
quently amount  to  nothing  more  than  a  renunciation  of  the  right.3 

An  assignment  for  the  purpose  of  carrying  on  the  debsheba  8  and  making 
provision  therefor  has  been  upheld.4 

A  transfer  to  a  dejttre  manager  by  a  de  facto  manager  who  has  acquired 
a  right  to  the  property  by  prescription  will  be  upheld.5 

A  right  to  set  aside  an  assignment  may  be  barred  by  the  law  of 
limitation.6 

When  an  alienation  is  permissible,  the  form  of  it  is  immaterial.7 

When  a  right  of  management  or  an  office  connected  with  an 
endowment  is  alienable,  it  can  only  be  alienated  in  such  a  way 
that  the  trust  may  be  carried  out.8 

An  endowment  in  favour  of  a  family  idol  is  not  so  permanent 
as  a  public  endowment.9  Provided  that  the  concurrence  of 
all  the  members  of  the  family  can  be  obtained,  the  idol  and  its 
property  can  be  transferred  to  another  family  for  the  purpose 
of  carrying  on  the  worship,10  and  there  is  authority  that  with 
the  consent  of  the  whole  family  the  dedicated  property  can  be 
converted  into  secular  property  and  appropriated  by  the 
members  of  the  family,11 

A  right  of  management  or  of  trusteeship,12  an  office  con- 
nected with  a  temple  or  other  endowment,13  or  a  right  of 


1  Maiuckaram      v.      Pranskanlcar 
(1882),  6  Bom.  298 ;   Sdarambhat  v. 
Sitaram  Ganesh  (1869),  6  Bom,  H.  0. 
250  ;  Baroda  Charan  Dutt  v.  Hemlata 
Dassi    (1908),    13    C.    W,    N.    642; 
Nirod  Mohmi  DOSM  v.  Sfabodas  Pal 
Dewasin    (1909),   30  Gale.    975;    13 
C.  W.  N.  1084.    See,  however,  Nara- 
yana  v.  Ranga  (1891),  15  Mad.  183. 

2  See  Sitarambhat  v.  Sitaram  Oanesh 
(1869),  G  Bom.  H.  C.  A,  C.  250. 

3  The  worship  of  the  deity. 

4  Jadiibindu    Odhikaree    v.    Lake- 
nauth  Gerce  (1863),  Marsh,  303;    2 
Hay,    160;  Klietterchunder  Ghose  v. 
Son   Das  Bundofadhya   (1&90),    17 
Cale.  557. 

6  See  Annasami  Ptllay  v.  Rama- 
krishw  Mudaliar  (1900),  24  Mad, 
219. 

6  See-fowwcmv  Nilctkandan(l&84l), 
1  Mad.  337. 

,''*  See  JoM  Kair  v.  Mttkwnfa  Deb 
(mty  39  CMc.  227 ;  16  0.  W.  N.  129. 
1  #.  $59. 


9  Ante,  pp.  548,  549. 

10  Khetterchunder  GTtose  v.  Hari  Das 
Bundopadhya  (1890),    17   Calc.    557, 
followed  in  Baroda  CHaran  Dutt  v. 
Hemlata  Dassi  (1908),  13  C.  W.  N. 
242. 

11  Doorgan&kh    Roy    (KonwaY]    v. 
Ram  Chunder  Sen  (1876),  4  I.  A.  52, 
at  p,  58;    2  Calc.  341,  at  p.  347; 
Gobinda  Kumar  Roy  Chowdhury  v. 
Debendra    Kutrwr    Roy    Chowdhury 
(1907),  12  C.  W.  N.  98.    See  Madhub 
Chandra  Bera  v.  Sarat  Kwmari  Debi 
(Srimati  Rani)  (1910),  15  0.  W.  N. 
126 ;   Dharma  Das  Mandal  v.  Gotta 
Behary  Mandol  (1911),  16  C.  W.  N.  29. 

18  Durga  Bibi  v.  Chanchal  Ram 
(1881),  4  All.  81 ;  JuggurnMh  Rog 
Chowdtiry  v.  Kishen,  Period  Surmah 
(1867),  7  W,  E.  0.  B.  266, 

13  Hajwram  v.  Ganesh  (1&98),  23 
Boni.  131 ;  Dubo  Miss&r  v.  Srinibas 
Mwer  (1870),  5  B.  3D.  R.  617 ;  14 
W.  R.  0.  R.  409 ;  Govind  LaJcshman 
Joshi  v.RamlcrtsJwa  Hari  JosU  (1,887), 
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worship,1  or  tho  right  of  an  idol  to  receive  voluntary  offerings,- 
cannot  be  attached  or  sold  in  execution  of  a  decree.3 

A  right  to  the  surplus  profits  of  the  tfwba  cannot  bo  attached  li  th« 
amount  be  not  ascertained.4 

There  is  no  objection  to  the  sale  of  the  right,  title,  and  interest  of  a 
servant  of  the  temple  in  land  belonging  to  the  temple  which  lie  hold*  as 
remuneration  for  his  services.6 

Public  endowments  and  religious  offices  arc  naturally  in-  partition. 
divisible,  though  modern  custom  has  sanctioned  a  departure 
in  respect  of  allowing  the  parties  entitled  to  share  to  officiate 
by  turns,  and  of  allowing  alienation  within  certain  restrictions.0 

A  right  to  manage  a  family  idol,  a  temple,  or  religious  Mode  of 
endowment,  when  such  right  belongs  to  a  coparcenary,  may  be  aUotinMlt' 
partitioned  by  allotting  to  the  coparceners  an  alternate  recurring 
period  of  worship  or  holding  in  proportion  to  their  shaivx,  if 
the  nature  of  the  endowment  renders  it  possible.7 

The  Court  will  give  effect  to  a  family  arrangement  for  the  duo  execution 
of  the  service  of  the  temple  in  turn  or  in  some  settled  order  or  sequence.8 
In  one  case,  where  there  were  two  idols  belonging  to  the  family,  an  arrange- 
ment by  which  one  of  the  heirs  took  one  of  the  idols  and  the  property 
endowed  for  the  worship  thereof,  and  the  other  took  the  other  idol  and  * 
property,  was  approved  by  the  Court.9 

12  Bom.  366  ;  Durga  JBibi  v.  Chanchal  298  ;  Mitta  Eunth  AudMcarry  v.  Ncer* 

Mm  (1881),  4  All.  81.    See  Jalandhar  unjun  Audhicarry  (1874),  U  B.  L.  R. 

Thakur  v.  Jharula  Das  (1914),  4  I.  A.  106  ;   22  W.   R.  C.  R.  437  ;   Anund 

267  ;  42  Gale.  244  ;  18  C.  W.  N.  1029  ;  Moyee  Chowdhmin  v.  Boy&antnath  Hoy 

16  Bom,  L.  R.  845.  (1867),  8  W.  R,  C.  R.  193;   Bhatta- 

1  Kalicharan  GirGossatnv.  JSangshi  charya's  "Law  of  the  Joint   Hindu 

Mohan  Das  Baboo  (1871),  6  B.  L.  R.  Family,"  pp.  432,  453.     As  to  tho 

727  ;  15  W.  R,  339.  law  of  limitation,  see  Act  IX.  of  1908, 

8  flhoilojanund  Ojlia  v.  Peary  Cha-  Sched.  1,  Art.  131  ;   JSsJian  OJiunder 

ran  Dey  (1902),  29   Calc.  470;    6  C.  Roy  v.   Monmohim  Dassi  (1878),  4 

W  N.  728,  Calc.    683  ;     Qopee  Kiwen   Gossamy 

3  Acts  V.  of  1908  (Civil  Procedure  v.  Thakoor  Doss  Gosmmy  (,1882),  8 

Code),   s.    60  ;    XIV.    of   1882  (Civil  Calc.  807  ;    10  C.  L.  R.  430  ;  Oaw 

Procedure  Code),  s.  266.  MoMn  Chow&hry  v.  Madan  Mohan 

*  Juggurnath   Hoy     Chowdhry     v.  Chowdhry  (1871),  6  B,  L.   R.   352; 

Kishen    PersTwd   Surmah    (1867),    7  15  W.  R.  C.  R.  29  ;  RuWnaaen  Mtiter 

W.  R.  C.  R.  266.  v.    Hurrischwidcr  ^Mittcr    (1818),    2 

5  LothJcar  v.  Wogle  (1882),  6  Bom.  Morley's  Big,  140. 

596.  8  Mamanatlwn  Chcth  v.  Murugapct 

8  Trmbnk  v.  Lafahman  (1895),  20  Chetti  (1906),  33  I.  A.  139  ;  29  Mad. 

Bom.  495,  at  p.  501.    See  ante,  p.  574.  283  ;  10  C.  W.  N.  824  ;  8  Bom,  L  R. 

7  Sethuramaawamiar  v,    Menuwa-  998, 

mar  (1909),  34  Mad.  470;  Sajeshwar  *  Elder    widow    of    Maja    Chutter 

MuLUdc  v.  Oopeahwar  Mv&wk  (1907),  Sem  v,  Jounger  widow  of  Raja  Clwtter 

34  Calc.  828  ;  11  C.  W.  N.  782  ;  Mem-  Sein  (1807),  1  Ben.  Sel.  R.  180  (new 

charam  y,  Prmafawfaxr  (188^)?  6  Bonu  edition,  239). 
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[CHAP, 


Suit  for  breach 
of  trust. 


In  a  Bombay  ease1  the  High  Court  on  a  partition  gave  the  custody  of 
the  family  idol  and  of  the  property  appertaining  thereto  to  the  senior 
member  of  the  family,  reserving  to  the  other  members  a  right  of  access  ; 
but  it.  is  ordinarily  the  practice  to  allot  to  each  of  the  coparceners  the  worship 
and  custody  in  "  palas  "  or  turns.2  It  is  submitted  that  the  latter  practice 
is  the  right  one. 

There  is  nothing  to  prevent  an  offering  by  a  particular  member  of  the 
family,  although  it  may  not  be  his  turn  of  worship  at  the  time.3 

As  to  the  partition  of  places  of  worship  and  sacrifice  and  property 
dedicated  to  an  idol  or  to  other  religious  or  charitable  purposes,  see  ante, 
p,  342. 

Suits. 

Persons  interested  in  a  religious  or  charitable  endowment, 
Such  as  worshippers  4  or  devotees  of  an  idol  or  members  of  the 
founder's  family,5  are  entitled  to  bring  a  suit  complaining  of  a 
breach  of  trust  with  reference  to  the  funds  or  property  belonging 
to  the  endowment,6  or  insisting  upon  the  worship  being  property 
performed,7  or  the  trust  carried  out.8 

They  can  also  sue  for  a  declaration  that  the  mohunt  or 
sJiebait  or  other  manager  of  the  endowment  has  by  his  mal- 
administration disqualified  himself  from  holding  the  office.9 


1  Damodardas  Maneklal  v.  Uttam- 
ram  Maneklal  (1892),  17  Bom.  271, 
atp  288. 

a  See  Mitta  Kitnth  Aiidhicarry  v. 
Neerunjun  AudMcarry  (1874),  14 

B.  L.  B.  166  ;  22  W.  B.  0.  R.  437  ; 
Anund  JMoyee  Choudhrain  v.   Boy- 
Jcantnath  Roy  (1867),  8  W.  B.  C.  B. 
193.     The  refusal  to  deliver  up  the 
idol  to  a  person  entitled  to  a  turn 
gives  a  right  of  suit  ;  Dcbendro  Nath 
MuUtck  v.  Odit  Churn  Mullick  (1878), 
3.  Calc.  390;   Anund  Moyce  Choicdh- 
rain   v.  Boykantnath  Soy   (1867),   8 
W.    B.    C.    B.    193;     Gaur   MoJian 
Choicdhry  v.  Madan  MoJiun  Chowdfiry 
(1871),  C  B.  L.  B.  352  ;  15  W.  B.  C.  B. 
29  ;   Eskaii  Cliund&r  May  v,  Honmo- 
Mni  Dassi  (1878),  4  Calc.  683  ;  Oopee 
Kishen     Gossamy  *  v.     Tftakoordass 
Gowamy   (1882),   8  Calc.    807;     10 

C.  L.  B.  439.     K.  K.  Bhattacharya's 
**  Law  of  Joint  Hindu  Family,"  p. 
462. 

a  Sow  Dei  v,  Fakir  CMttd  (1913), 


Raja  Ohow&huri  v.  Oour 
Motew,  Dvs  Baithnav  (1897),  24  Calc. 


Xaghunathdas  (1899),  23  Bora.  657; 
Chintaman  Bajaji  JDev  v.  Dhoiido 
Gancsh  Dev  (1888),  15  Bom.  612. 
This  will  include  priests  worshipping 
on  behalf  of  pilgrims  at  a  shrine ; 
ManoJiar  Ganesh  Tambekar  v.  Lalchmi- 
ram  Govindram  (1887),  12  Bom  247 ; 
S.  C.  on  appeal  Chotalal  Lakhmiram, 
v.  Manohar  Ganesh  Tambekar  (1899), 
26 1.  A.  199  ;  24  Bom.  50  ;  4  C.  W.  N. 
23  ;  2  Bom.  L.  B.  516. 

5  CMntaman  Sajaji  Dev  v.  DJiondo 
Qaneth  Dev  (1888),  15  Bom.  612 

6  Radhabai  v.  C/umwji   (1878),  3 
Bom.  27,     See  Sathappayyar  r.  Pe- 
riasami  (1890),  14  Mad.  1. 

7  See  Dhadphale  v.  Gurat>  (1881), 
6  Bom.  122 ;    TTwclcersey  Dewraj  v. 
Hurbhum  Nursey  (1883),  8  Bom.  432. 

8  Earn  Namin  Singh  v.    Ramoon 
Paurey  (1874),  23  W.  B.  C.  B    76; 
Paticheowrie.    Mull    v.     Chumroolatt 
(1878),  3  Calc.  563 ;  2  C.  L.  B.  121 ; 
Brojomohun  Doss  v.  Hurrofott  Doss 
(1880),  5  Calc,  700 ;   6  C.  L.  B.  58 ; 
Hemangini    Dasi    v.    NoUn    Chand 
Gtose  (1882),  8  Calc.  788 ;  11  C.  L.  B. 
370. 

9  See    Mohun  Daw  v.  Lutchmun 
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The  plaintiff's  right  to  an  account  in  such  a  suit  depends  upon  his  Account, 
pleading  and  proving  a  distinct  breach  of  trust.1 

Section  92  of  the  Civil  Procedure  Code  z  enacts  as  follows  :—  guit  with 

"  (1)  In  the  case  of  any  alleged  breach  of  any  express  or  constructive  *©spect  to 
trust  created  for  public  purposes  3  of  a  charitable  or  religious  nature,  or  W" 

where  the  direction  of  the  Court  is  deemed  necessary  4  for  the  administra- 
tion of  any  such  trust,  the  Advocate-General,  or  two  or  more  persomt  5 
having  an  interest  in  the  trust 6  and  having  obtained 7  the  consent  in  writing 
of  the  Advocate-General 8  may  institute  a  suit,  whether  contentious  or  not, 
in  the  principal  Civil  Court  of  original  jurisdiction  or  in  any  other  Court 
empowered  in  that  behalf  by  the  Local  Government  within  the  local  limits 
of  whose  jurisdiction  the  whole  or  any  part  of  the  subject-matter  of  the 
trust  is  situate  to  obtain  a  decree — 

"  (a)  removing  any  trustee;  9 

"  (6)  appointing  a  new  trustee  ; 10 


DOM  (1880),  6  Calc,  11 ;  6  C.  L  R. 
265 ;  Thackersey  Dewraj  v.  HurWwm 
Nursey  (1883),  8  Bom.  432 ;  Sathap- 
payar  v  Periasami  (1890),  14  Mad. 
1 ;  Chintaman  Bajaji  Dev  v.  Dlwndo 
Ganesh  Dev  (1888),  15  Bom.  C12. 

1  Brojomohun  Doss  v.  Hurrololl 
Dos$  (1880),  5  Calc.  700 ;  6  C.  L.  R. 
58. 

8  Act  V.  of  1908.  This  section 
re-enacts  with  some  alteration,  s.  539 
of  Act  XIV.  of  1882. 

3  Sathappayar  v.  Periasami  (1890), 
14  Mad.  1 ;  Jiigalh'shore  v.  Laksh- 
mandas  Raghunathdas  (1899),  23 
Bom.  659.  As  to  what  is  a  public 
trust,  see  'post,  p  585 

*  See  Budree  Das  MuJcim  v.  Chooni 
Lai  Johurry  (1906),  33  Calc.  789,  at 
p.  809  ;  10  C.  W.  N.  581,  at  p.  590. 

5  A  suit  instituted  by  one  plaintiff 
cannot  be  put  right  by  the  addition 
of    another    plaintiff,    Darves    Haji 
Mahomed,    v.    Jainudin    (1906),    30 
Bom.  603  ;  8  Bom.  L.  R.  751. 

6  Sajedur  Raja  Chowdhun  v   Gour 
Mohun  Das  Baishnav  (1897),  24  Calc. 
418 ;     Jugalkwhore  v.  Lakshmandas 
Raghunathdas  (1899),  23  Bom.  659; 
Manohar  Ganesh  Tambekar  v.  Lakhmi- 
ram  Gomndram  (1887),  12  Bom.  249 ; 
S.  C.  on  appeal  Chotalal  Lakhmiram  v. 
Manohar    Ganesh    Tambekar    (1899), 
26  L  A.  199  ,  24  Bom.  50 ;  4  C.  W.  N. 
23;   2  Bom.  L.  R   516;    Ohintaman 
Bajaj^   Dev   v.    Dhondo  Ganesh  Dev 
(1888),  15  Bom.  612. 

7  Consent  after  the  institution  of 
the  suit  is  not  sufficient,  Gopal  Dei 

ILL. 


v.  Kanno  Dei  (1903),  26  All.  162, 
differing  from  Ramayyangar  v. 
Knshnayyangar  (1S86),  10  Mad.  185. 

8  The  consent  must  authorize  tho 
persons  by  name,  Gopal  Dei  v.  Kanno 
Dei  (1903),  26  All.  162,  and  cannot 
include  matters  outside  the  terms  of 
the  consent,  Hussein  Miyan  (S&yad) 
v.  Collector  of  Kaira  (1895),  21  Bom. 
257. 

9  Sajedur  Raja  Chowdhuri  v,  Gour 
Mohun  Das  BaisJinav  (1897),  24  Calc. 
418.     See  Damodhar  Bhat  v.  Bhogilal 
(1899),  24  Bom.  45.    This  applies  to 
a  de  facto  as  well  as  to  a  de  jure 
trustee,   see  Budree  Das  Miikim  v. 
Chooni  Lai  Johurry  (1906),  33  Calc. 
789,  at  pp.  805,  806 ;    10  C.  W.  N. 
581,  at  pp.  587,  589 ;   and  the  fact 
that  the  de  jure  trustee  has  lost  his 
right  by  the  law  of  limitation  does 
not    prevent    a    suit,    Laleslimandas 
Raghunathdas  v.  Jugal  Kishore  (1896),* 
22  Bom.  216.     Where  the  alienation 
of  property  is  the  ground  of  removal 
it  is  not  necessary  to  make  the  alienee 
a  party,  Huseni  Begum  v.  Collector 
of  Moradabad  (1897),  20  All.  46. 

10  This  includes  tjjie  case  where  the 
defendant  is  not  the  lawful  trustee, 
and    the     trusteeship    is    therefore 
vacant,    see   Neti   Rama   Jogiah    v 
Venkatacharulu  (1902),  26  Mad.  450. 
See,    however,    Srinivasa  Swami   v. 
Ramanuja  Chariar  (1890),  22  Mad. 
117.    It   is  not  necessary  to  claim 
consequential  relief  (Act  I.  of  1877, 
s.    42),    Rama    Jogiah    v.     Venka- 
tacharulu (1902),  20  Mad.  450.    New 

2  * 
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"  (c)  vesting  any  property  in  a  trustee  ; 

"  td\  directing  accounts  and  enquiries  ; l  ,  ,     .  j.      A 

« (e\  declaring  *hat  proportion  of  the  trust  property  or  of  the  interest 
therein  shall  be  allocated  to  any  particular  object    of    the 

trxist  y  .    ,    i    i  t 

« (/)  authorizing  the  ^hole  or  any  part  of  the  tru-t  property  to  be  let, 

sold,  mortgaged,  or  exchanged  ; 
"  (a}  settling  a  scheme ;  a  or 
-  (A)  granting  such  further  or  other  relief  as  the  nature  of  the  case  may 

u(*>)  Siwfas  provided  by  the  Religious  Endowments  Act,  1863,*  no 
suit  claiming  any  of  the  reliefs  specified  in  sub-s.  (1)  shall  be  instituted  in 
mspect  of  any  such  trust  as  is  therein  referred  to  except  in  conformity  with 
the  provisions  of  that  sub-section."  5  ,,,,,,,,, 

This  last  provision  disposes  of  the  decisions  ^hich  held  that  the  corre- 
sponding provisions  of  the  previous  Codes  of  Civil  procedure  were  permis- 
sive and  not  mandatory.  f 
Ohie«t  of  Blearing  to  the  corresponding  section  of  the  previous  Code,  of  Civil 
femtaTtto  Bengal  High  Court  said,'  "  The  real  object  of  the  special 
prowions  of  s.  539  seems  to  us  to  be  clear.  Persons  interested  in  any 
trust  were,  if  they  would  all  join,  always  competent  to  maintain  a^suit 
against  any  trustee  for  his  removal  for  breach  of  trust ;  but  where  the  join- 
ing of  all'of  them  \\as  inconvenient  or  impracticable,  it  was  considered 
desirable  that  some  of  them  might  sue  \\ithout  joining  the  others,  pro- 
vided they  obtained  the  consent  of  the  Advocate-General  or  of  the  Collector 
of  the  district ;  and  this  condition  was  imposed  to  prevent  an  indefinite 
number  of  reckless  and  harassing  suits  being  brought  against  trustees  by 
different  persons  interested  in  the  trust.  Where  this  condition  is  fulfilled 
and  the  risk  of  harassing  suits  being  brought  against  trustees  is  thus 
guarded  against,  there  is  no  reason  why  suits  brought  under  the  section 
should  be  restricted  in  any  other  way." 

For  a  summary  of  the  results  of  s.  92  of  the  Civil  Procedure  Code  and 
of  the  Religious  Endowments  Act,  see  Mullah's  M  Code  of  Civil  Procedure," 
3rd  ed»  p.  21)7. 

A  suit  for  one  of  the  above  purposes,  but  including  a  claim  for  the 

or   additional  trustees    may  bo  ap-  319;   Damodarbhat  v.  BhoyildL  Kar- 

pointed,  although  such  appointment  $onda#  (1899),  24  Bom.  45. 
may  not  be  in  conformity  with  the         3  See    Jamal-uddin    v,     Mujtaba 

original    constitution    of    the    trust,  Husain  (1903),  25  All.  631,  at  p.  635 ; 

Prauag    Doss   Ji    Vam    Mfthant   v,  Budree  Das  Muttm  v.   Chowii  Lai 

Tirumala,  SnrangaeAarlawru  ( 1905),  Johurry  ( 1906),  33  Calc.  789,  at  p.  810  ; 

28  Mad.  319.        -  10  C.  W,  N.  581,  at  p.  591. 

i  See  Ohrtzaffar  Hitsctin  Khan  v.          4  Act  XX.  of  1863,  po$r,  pp.  585, 

ymwr  Hu&ain  (1905),  28  All.  112.  et  seg. 

»  A  scheme  may  be  framed  even         5  See  Lutijunnittsa  Bibi  v.  Nazirun 

with  respect  to  a  temple  which  is  Bibi  (1884),  11  Calc.  33;    WajM  AU 

subject  to  the  control  of  a  committee;  Shah  v.  XHavat-vl'toh  Beg  (18&5),  8 

Stiktxmma  Ghetty  v.  Sufyramania  Iyer  All.  31. 
{#f>  &)    (1915),  30  Mad,  700.    The         •  Act  XIV.  of  1882. 
{5chei$e  fe  !fWbfe  to  alteration.  Prayag         7  Sajedur  Raja  Qhowdkuri  v.  Oour 

jfi  Iteftf  Jfe*fo»tt#  v.  TiVumafo  Mdhun  Das  Baishnav  (1897), 

18  Mad,  418,  at  p.  425, 
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recovery  of  trust  property  from  the  hands  of  a  third  party  to  whom  it 
had  been  improperly  alienated  is  within  this  section. l 

A  suit  lies  against  the  committee  of  management  of  a  temple 
receiving  annually  from  Government  a  sum  of  money  for  the  purpose  of 
religious  worship  by  the  Advocate- General  acting  on  behalf  of  the  public 
to  compel  them  to  a  due  execution  of  their  particular  acts  of  duty. 3 

It  has  been  held  that  this  section  has  no  application  to —  Cases  to  which 

(a)  A  suit  for  a  declaration  that  the  plaintiff  is  a  trustee.3  section  has  no 

(6)  A  suit  for  a  declaration  of  a  right  of  management  which  is  actually  a^  ica*10£u 
being  exercised  by  the  plaintiff.4 

(c)  A  suit  for  a  declaration  of  the  right  of  the  plaintiff  to  appoint  a 
manager  of  a  mutt. 5 

(d)  A  suit  between  two  private  parties  claiming  certain  rights  as 
managers.6 

(e)  A  suit  for  the  declaration  of  the  existence  of  a  trust.7 

( / )  A  suit  by  worshippers  at  a  temple  for  a  declaration  that  the  election 
of  certain  persons  to  the  office  of  dharmakarta $  is  void.0 

(</)  Suits  brought  not  to  establish  a  public  right,  but  to  remedy  a 
particular  infringement  of  an  individual  right.10 

It  has  been  held  that  suits  not  brought  for  any  of  the  purposes  specified 
in  the  section  "  being  merely  claims  by  trustees  against  persons  who  are 
strangers  to  the  trust  and  who  set  up  a  title  hostile  thereto,  such  as 
alienees  and  mere  trespassers  holding  adversely  thereto,  are  not  within 
the  section."  » 


1  Bajedur  Raja  Chowdhuri  v.  Gowr 
Mohun  Daa  Bawhnav  (1897),  24  Calc. 
418,   followed   in   Ghazaffar  Husain 
Khan  v.    Yawar  Husain  (1905),  28 
All.  112.    As  to  whether  a  separate 
suit    may    be    necessary   to    obtain 
possession,    see    the    last-mentioned 
case,    and    Neti    Rama    Jogiah    v. 
Venkatackarultt  (1902),  26  Mad.  450. 

2  Trmibak      Gopal    Panchak      v. 
Knshnarao    Pandurang    (1909),    33 
Bom.  387.    See  Attorney  General  v. 
Brodie  (1846),  4  M.  I.  A.  191 ;  Mayor 
of    Lyons    v.     Advocate-General    of 
Bengal  (1875),  3  I.  A.  32 ;    1  Calo. 
303 ;  26  W.  K.  C.  B.  1. 

3  Miya  v.  JBava  S&hob  Santi  Miya 
(Sayed)  (1896),  22  Bom.  496 ;  Budree 
Das  MuJcim  v.  Ckooni  Lai  Johurry 
(1906),  33  Calc.  789,  at  p.  810  j    10 
C.  W.  N.  583,  at  p  590. 

*  Navroji  Manekji  Wadia  v.  Dastur 
Kharsedjt  Mancharji  (1903),  28  Bom. 
20, 

5  Gtyana  Sambandha  Pandara  San- 
nadhi  v.  Kan&asami  Tambirm  (1887), 
10  Mad.  375. 

6  Manijan  Bibee  v.  £Wm  fioseein 
(1904),  32  Calo,  273, 

v.  Mujtafa 


(1903),  25  All.  631,  followed  in  Dasond- 
liay  v.  Muhammad  Abu  Nasar  (1911), 
33  All.  660. 

8  Manager. 

9  Srinivasa    Gfwriar    v.    Raghava 
CJutriar  (1897),  23  Mad.  28. 

10  Budrce  Das  Mukim  v.  Chooni  Lai 
Johurnj    (1906),    33    Calc.    789,    at 
p.  807 ;   10  Ci.  W.  N.  581,  at  p.  589 ; 
Jawahra   v.    Akbar    flu  sain    (1884), 
7  All.  178,  differing  from  Jan  AH  v. 
JKamnath  Mundul  (1882),  8  Calc.  32 ; 
9  C.  L.  B.  43,  see  Lutifunnisqah  Bib* 
v.  Nazirun  BiU  (1885),  11  C^ic.  33; 
Zafarydb   Ali   v.    Bakftfawar    $ingh 
(1883),   5  All.   497;    MoUumn  v, 
Sayidttddin  (1893),  20  Calc.  810. 

11  Budree  Das  Mulim  v.  Chooni  Lai 
Joliurry    (1906),    33    Calc.    789,    at 
p.  805  ;    10  C.  W.  N.  581,  at  p.  587  ; 
Ayatunnessa  BiU  v.  Kulfa  Khalifa 
(1914),  4i  Calc.  749 ;  19  C.  W.  N.  234  ; 
Strinivasa    Ayyangar    v.    Stnnivasa 
Swami  (1892),  16  Mad.  31 ;  Venkaia- 
ramana  Ayyangar  v.  Kasturiranga  Ay- 
Hangar  (1916),  40  Mad.  212;  Muham- 
madAbduftab  Kfan  v.  &allu  (1899),  21 
JUL   187 ;  Mafliar  Bhagvant  v,  Nara* 
tdnk&  Krishna  (1912),  37  Bom.  95  j 
14  Bom.  L,  B,  941 ;  GhelaM 
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Appeal. 

Execution  of 
scheme. 

Powers  of 
Collectors. 


Duty  o! 
Advocate- 
Genera!  or 
Collector, 


Removal  of 
trustee,  etc. 


A  relator  who  is  not  a  party  to  the  suit  cannot  appeal. 1 

The  directions  in  a  scheme  framed  under  this  section  may  be  enforced 
in  execution  on  application  by  persons  interested.2 

The  powers  conferred  upon  the  Advocate-General  by  the  above  section 
may,  outside  the  Presidency  towns,  be,  with  the  previous  sanction  of  the 
Local  Government,  exercised  also  by  the  Collector  or  by  such  officer  as  the 
Local  Government  may  appoint  in  this  behalf.3 

The  Advocate-General,  or  Collector,  as  the  case  may  be,  in  giving  his 
consent  to  the  institution  of  a  suit  must  exercise  his  judgment  in  the  matter, 
and  see  not  only  whether  the  persons  suing  are  persons  having  an  interest 
in  the  trust,  but  also  whether  the  trust  is  a  public  trust  of  the  kind  con- 
templated by  the  section,  and  whether  there  are  pnmd  facie  grounds 
for  thinking  that  there  has  been  a  breach  of  trust.  Where  the  form  of  the 
permission  shows  that  he  has  omitted  to  exercise  his  judgment,  the  omission 
is  a  mere  irregularity.4 

He  should  only  give  such  consent  if  it  be  such  a  suit  as  he  would  consider 
himself  justified  in  filing  at  the  relation  of  such  two  persons  in  his  own 
name,5 

There  must  be  some  dispute  in  existence  of  such  a  public  nature  that 
the  intervention  of  the  Advocate-General  or  Collector  is  necessary  to  decide 
if  and  by  whom  a  suit  should  be  brought  to  establish  public  rights.6 

When  a  shebait,  mohunt,  trustee,  or  other  manager  has  by 
breach  of  trust  or  otherwise  shown  himself  to  be  incompetent  to 
carry  on  the  duties  of  the  trust,  the  Court  can  remove  him.7 

A  trustee  who  does  not  keep  proper  accounts,  misappropriates  moneys 
and  makes  false  claims  against  the  trust  properties  should  be  removed.8 

A  bond  fide  claim  to  property  which  actually  belongs  to  the  endowment 
is  not  by  itself  ground  for  removing  a  manager ;  9  but  an  assertion  of  a  right 
to  treat  the  property  as  his  private  estate  might  justify  his  removal,10 

The  non-performance  of  customary  religious  ceremonies  may  amount 
to  a  breach  of  trust  if  funds,  whether  from  voluntary  contributions  or  other- 
wise* are  available.11 


sskankar  v.  Uderam  Icharam  (1011),  36 
Bom.  29 ;  13  Bom.  L.  R.  989 ;  see  Gha- 
zaffar  Husain  Khan  v.  Yawar  Husain 
(1905),  28  All.  112 ,*  Hassan  (Kazi)  v. 
Sagm  Bakrishna  (1899),  24  Bom.  170 ; 
Vtekwna&i,  Govind  Deshmane  v.  Earn- 
Wat  (1890),  15  Bom.  148 ;  Lafahman- 
4as  Parashnm  v?Gfanpatrav  Krishna 
(1884),  8  Bom.  365,  see  ante,  p.  576. 

*  Jan  Mahomed  v.  Nwrudin  (Syed) 
(1907),  32  Bom.  155 ;  9  Bom.  L.  R. 

ytrO. 

2  Prayag  Doss  Ji  Varu,  Mahant  v, 
Tirumala  Sriranffacharlavaru  (1905), 
2$  Had.  319;  see  Damodarbkat  v. 
BhogOal  Karsondas  (1899),  24  Bom. 
45j  lBoai.Ii.lt. 509. 

»  Act  V.'d  1908,s,93. 


4  Sajedur  Raja  Chowdhuri  v.  GOUT 
Mohun  Das  Baishnav  (1897),  24  Gale. 
418 ;  Act  V.  of  1908  (Civil  Procedure 
Code),  B.  99. 

*  SuUmmv*  Ismail (Shaikh)  (1915), 
39  Bom,  580 ;  Z7  Bom  L.  R.  625. 

6  ManijanBtbeev.KhademHossein 
(1904),  32  Cab.  273,  at  p.  276. 

7  See  Act   XX   of   1863,   s.    14, 
post,  pp.  590,  591. 

8  Miyaji  v.  Ahmed  Sahib  (Sheikh) 
(1908),  ai  Had.  212. 

9  Mufammed  Jafar  v.  M uhammed 
IWvfa  (1900),  24  Mad.  243. 

10  Chwfaman  Bajaji  Dev  v.  Dhondo 
Gaw&h  Dev  (1888),  15  Bom.  612. 

11  Etoyalwar  RMiar  v.  Namb 
mal  Chettw-  (1899),  23  Mad.  298. 


CHAP.   XIX.]  REMOVAL   OF   TRUSTEE,  581 

A  person  holding  land  assigned  for  the  support  of  an  idol  subject  to  the 
performance  of  the  ceremonies  of  worship  of  the  idol  who  fails  to  perform 
the  required  service  may  be  compelled  to  do  so,  and  on  refusal  may  be 
removed.1 

"Courts  of  equity  in  England  have  always  allowed  themselves  some  Grounds  for 
Latitude  in  dealing  with  the  trustees  of  a  public  charity  who  under  a  mistake  reinovoU 
have  misapplied  the  funds  of  the  institution,  and  we  think  that  we  can 
similarly  allow  ourselves  some  degree  of  latitude  in  dealing  with  the 
managers  and  pujaris  2  of  public  Hindu  temples  who  for  a  long  time  have 
been  accustomed  to  deem  themselves  owners  of  the  temples  of  which  nx 
law  they  are  only  trustees,  managers,  and  priests,  and  to  overlook  the  past 
while  taking  care  that  for  the  future  the  administration  of  the  temple  is 
placed  on  a  sound  footing.  The  judgment  in  the  Chincliwad  case,3  while 
it  established  the  jurisdiction  of  the  Courts  to  deal  with  the  managers  of 
public  Hindu  temples,  and,  if  necessary,  for  the  good  of  the  religious  endow- 
ment to  remove  them  from  their  position  as  managers,  did  not,  we  think, 
intend  to  lay  down  a  hard  and  fast  rule  that  every  manager  of  a  shrine  who 
arrogated  to  himself  the  position  of  owner  should  be  removed  from  his  trust, 
.  .  .  Each  case  must,  we  think,  be  decided  with  reference  to  its  own  cir- 
cumstances." * 

In  the  absence  of  fraud  or  dishonesty  mere  misconduct  or  mistake  as 
to  his  position  does  not  compel  a  Court  to  dismiss  a  manager.5    It  may  in 
some  cases  appoint  a  committee  to  supervise  and  control  him,  and 
a  scheme  for  the  management  of  the  trust. 6 

On  the  removal  of  the  manager  a  successor  would  then  have 
tojbe  appointed  by  the  person  entitled  to  make  the  appointment,7  °*  suc<see*0ir' 
and  in  default  of  such  appointment  the  Court  will  appoint  a  fit 
successor,8  or  will,  if  necessary,  frame  a  scheme  for  the  adminis- 
tration of  the  trust. 

As  to  the  power  of  the  Court  to  appoint  new  trustees  or  managers  of 
public  religious  endowments  in  cases  to  which  Act  XX.  of  1863  is  applicable, 
namely,  in  the  case  of  public  religious  endowments  which  might  have  been 
taken  charge  of  by  the  Boards  of  Revenue  under  Bengal  Regulations  XIX. 
of  1810,  and  Madras  Regulations  VH.  of  1817,  see  post,  p.  583. 

Neither  the  Trustees  and  Mortgagees  Powers  Act 9  nor  the  Trustee  Act 10 
has  any  application  to  charitable  or  religious  trusts. 

1  Mohesh  Chunder  Chuckerlutty  v.       Narayan  S&wam  (1896),  21  Bom,  556. 
Koylash  Chunder  Chuckertwtty  (1869),          7  Ante,  pp.  568  et  se$.    Aa  to  the 
11  W.  R.  C,  R.  443.  form  of  decree  when  the  person  suing 

2  Priests.  is  entitled  to  nominate  the  sndoesaor, 
8  Ohintaman  JBajaji  Dev  v.  Dkondo      see  SatJuyppayyar  r.  Pericxami  (1890), 

Oanesh  Dev  (1888),  15  Bom.  612.  14  Mad.  I. 

*  Damodar  Xhatji  v.  £hat  JBhogilal  *  See  ante,  p.  571. 

Kasandas  (1896),  22  Bom.  493,  at  '  »  XXVIIL  of  1866.    Dimka  Ma- 

pp.  494,  495.  nekji  P&&  (Sir)  v.  Jamsetji 

5  Annaji    Eaghuw^h     Qcmm    v.  (Sir]  (1908),  33  Bom.  509. 

Narayan  tiitwam   (1896),   21  Bom.  10  H  of  188&    Oopn  K 

556 ;  Siwsarifamav.  Vadagvri  (1889),  QluMy  v  Sum  Eoyar  (1905),  28  Mad, 

13MadL6.    ,    ,  517. 
J(fagJMml&    Gfa&tw    v; 


582  REGULATIONS.  [CHAP.   XIX. 

Statutory  provisions  /or  the  Superintendence  oj  Charitable  and 
"Religious  Endowments. 

Bengal  Regu-        Bengal  Regulation  XIX.  of  1810  l  vested  in  the  Boards  of 

lation  XIX.      _  i  ^  •     •  ii  i  •    4.       ^  £     n 

of  1810.  Eevenue  and  Commissioners  the  general  superintendence  of  all 
lands  granted  for  the  support  of  mosques,  Hindu  temples, 
colleges,  and  for  other  pious  and  beneficial  purposes,  and  of  all 
public  buildings,  such  as  bridges,  sarais,2  kattras,3  and  other 
edifices,4  and  made  provisions  for  giving  effect  to  such  super- 
intendence. 

Madras  Regu-  By  Madras  Begulation  VII.  of  1817,  framed  under  the 
of^isi?.  '  above  Regulation,  the  general  superintendence  of  all  endow- 
ments granted  for  the  support  of  colleges,  or  for  other  beneficial 
purposes,  and  of  all  public  buildings,  such  as  bridges,  choultries,5 
or  chuttrums9Q  or  other  edifices  in  the  Madras  Presidency,  were 
vested  in  the  Madras  Board  of  Revenue.7  The  general  super- 
intendence of  escheats  was  likewise  vested  in  the  Board  of 
Revenue.8 

So  far  as  religious  endowments  are  concerned,  these  Regulations  have 
been  repealed.9 

These  Regulations  were  intended  to  be  supplemental  to  existing 
remedies.10  They  apply  to  endowments  created  after  the  date  of  the 
Regulatioas,  as  well  as  to  prior  endowments.11 

Appropriation      These  Regulations 12  require  the  Board  of  Revenue,13  and  in 
ments,  the  case  of  Bengal  the  Board  of  Commissioners  also,  to  take 

care  that  all  endowments,  the  general  superintendence  of 
which  are  vested  in  them,  are  duly  appropriated  to  the  purpose 
for  which  they  were  destined  by  the  Government  or  individual 
by  whom  such  endowments  were  granted. 


1  Repealed  in  Assam  by  Act  V.  of  10  Ponnambala  Mudaliyar  v.  Vara- 

1897,    and    in    the    North- Western  guna   Kama  Pandia   Chinnatambara 

Provinces  by  Act  VIII.  of  1884  (1872),  7  Mad.  H.  C.  117. 

*  Buildings    for    the    shelter   and  "  Venkatacliala    P^llai    v.    Taluq 
accommodation  of  ^travellers.  Board,  8aidapet  (1911),  34  Mad.  375 ; 

a  Market  places."  Sivayya,  v.   Rami  Reddi  (1899),   22 

<  4  S.  2.  Mad.  223. 

5  Shelter  for  travellers.  13  Ben.  Reg.  XIX.  of  1810,  s.  3 ; 

B  Places  where  refreshment  is  given  Mad.  Reg.  VII.  of  1817,  s.  3. 

gratuitously,  especially  to  Brahmins.  13  In  Ajmero  the  Chief  Commis- 

7  S-  2.  sioner  discharges  the  functions  of  tho 

8  Ben.  Reg.  XIX.  of  1810,  s.   7 ;  Board  of  Revenue,  Reg.  III.  of  1877, 
Mad.  Reg.  VII.  of  1817,  s.  C.  s  3. 

*  Post,  p.  584, 


CHAP.  XIX.]  ESCALATIONS.  588 

There  were  also  provisions  1  as  to  the  repair  of  public  edifices  and  the 
disposal  of  ruined  buildings. 

They  are  bound  to  prevent  endowed  lands  from  being 
appropriated  to  private  uses  or  in  any  other  mode  contrary 
to  the  intent  and  "will  of  the  donor.2 

There  were  to  be  local  agents,  of  whom  the  Collector  was  to  Agents, 
be  one,  in  each  district.3 

The  duty  of  the  agents  is  to  ascertain  and  report  the  particulars  of 
endowments,  the  names  and  particulars  of  the  then  trustees  and  managers, 
and  all  vacancies  and  casualties  with  full  information  as  to  the  pretensions 
of  claimants,  and  to  recommend  fit  persons  where  the  nomination  vests 
in  Government  or  any  public  officer.4 

The  Regulations  give  power  to  appoint  trustees,  managers, , 
and  superintendents  in  those  cases  in  which  the  nomination 
has  usually  rested  with  the  present  or  former  Government,  or 
with  a  public  officer,  or  of  right  appertains  to  Government,  in 
consequence  of  no  private  individual  being  competent  and 
entitled  to  make  sufficient  provision  for  the  succession  to  the 
trust  and  management,5 

Under  this  provision  the  Board  of  Revenue  can  appoint  hereditary  Appoint 
trustees  when  such  appointment  does  not  interfere  with  any  subsisting  ° 
rights.  * 

This  provision  was  not  intended  to  limit  the  jurisdiction  of  the  Courts 
to  the  cases  contemplated  in  it,  but  rather  to  provide  against  the  finality 
of  erroneous  orders  that  may  be  passed  by  the  Board  of  Revenue  under 

the  Regulation.7  _      ,  ,.      „    . 

Section  15  of  the  Bengal  Regulation  and  s.  14  of  the  Madras  ^guUtion  Savmgof 

save  the  rights  of  individuals  to  recover  by  due  course  of  law  lands  or  build-  *• 
ings  which  had  been  appropriated  under  colour  of  the  Regulations  and 
compensation  in  damages  for  any  loss  or  injury  unduly  sustained  by 

The  Board  cannot  arbitrarily  put  an  end  to  an  arrangement  permanently  | 

x  Ben.  Reg.  XIX.  of  1810,  m.  3, 4,  Mad.  Reg.  VII.  of  1817,  *  13  This 
end  6-  Mai.  Reg.  VII.  of  1817,  cannot  be  done  without  first  ft* 
«ma^  o ,  maa.  **&  missing  the  existing  trustee,  Vvikufa 

*8" '    "    Keg.  XIX.  of  1810,  s.  5;     ^*^;***  Board>  ""*"" 

MadrEeg7-ni7^ri817}  ss.  7,  8.  Ala*i*ffto  SMtar    (Sri) 

1     -  -        -        -~     -*    1810, 


-  ment,  or 
superintend- 


*n       un 

;   Mad.  .Reg.  VH.   of    IS17, 
'*  Ben.  Reg.  XJX.  of  1810,  s.  '14;      (1872),  7  Mad.  H.  0. 117. 
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made  by  them,  but  may  do  so  only  for  just  and  sufficient  reasons.1  JThe 
Board  of  Kevenue  can  devest  itself  of  its  right  of  superintendence.2 

Partial  repeal  These  Eegulations  still  apply  to  charitable  endowments, 
tio^egula"  except  in  Assam  *  and  the  North-  Western  provinces,4  but  so 
far  as  religious  endowments  -are  concerned,  they  were  repealed 
Religious  by  the  Religious  Endowments  Act,5  which  is  in  force  throughout 
Endowment*  ^  dia  except  in  the  presidency  towns  an(j  the  Bombay  Presi- 

dency, where  it  is  in  force  in  Kanara  only. 

Transfer  of          It  is  competent  to  the  Madras  Board  of  Eevenue,  with  the 
t   written  consent  of  the  Governor  in  Council  and  of  the  District 


Madras0        Municipal  Council,  to  make  over  to  such  municipal  council  the 

c^nSFaLd     management  and  superintendence  of  any  endowment  vested 

M«dn!i  Local  fa  the  Board  by  Madras  Eegulation  VII.  of  1817  ;  and  there- 

upon all  powers  and  duties  which  attach  to  such  Board  of 

Bevenue  in  respect  thereof  shall  attach  to  such  municipal 

council  as  if  they  had  been  specifically  named  in  such  Eegula- 

tion.6   There  is  a  similar  provision  in  the  Madras  Local  Boards 

Act,  1884.7 

Rehgious  The  scope  of  the  Eeligious  Endowments  Act,  186B,8  is  to 

Endowments  be  ascertained  from  the  preamble  which  recites  that  it  is  ex- 
pedient to  relieve  the  Boards  of  Eevenue,  and  the  local  agents 
in  the  Presidency  of  Fort  William  in  Bengal,  and  the  Presidency 
of  Fort  St.  George,  from  the  duties  imposed  on  them  by  the 
above  Eegulations,  "  so  far  as  these  duties  embrace  the  super- 
intendence of  lands  granted  for  the  support  of  mosques  or 
Hindu  temples  and  for  other  religious  uses  ;  the  appropriation 
of  endowments  made  for  the  maintenance  of  such  religious 
establishments  ;  the  repair  and  preservation  of  buildings  con- 
nected therewith,  and  the  appointment  of  trustees  or  managers 
thereof;  or  involve  any  connection  with  the  management  of 
such  religious  establishments.1' 

The  Act  applies  to  all  public  religious  endowments  for  the  support  of 
which  lands  have  been  granted  by  preceding  Governments  of  India  and 
1  •—-•--'  .........  -••-'-  •  '  •  • 

1  GanapatU  Ayyar  v.    Vedavyasa         *  Act  IV.  (M.  C.)  of  1884,  s.  26  (2), 
Alasinga    Bhaftar    (Sri)    (1906),    29      Chairman,     Mumc%$aL     Council     of 
Mad.  534,  fiajahmundry    v,    8usurla    Venkate- 

2  Venkatesa  Nayudu  v.  Shatagopa      swarlu  (1907),  31  Mad.  111. 
Sfoi8Jt^opaSwami(S7trivan)  (1872),         7  Act  V.  (M.  0.)  of  188*,  s.  51  (2)  ; 
7  Mad.  H.  C.  77.  Verikatachdla  PiUai  v.  Taluq  Board, 

8  Act  V.  of  1897.  Smda&t  (1911),  34  Mad,  375. 

*  Aqt  VTIL  of  1884,  8  XX.  of  1863, 

fi  XX  erf  1861 
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by  individuals,  whether  they  had  been  taken  under  the  control  of  the  Board 
of  Revenue  or  not,1  and  whether  they  existed  at  the  time  of  the  passing  of 
the  Act  or  have  been  subsequently  created. 2  It  applies  to  religious  endow- 
ments which  might  have  been  taken  under  the  control  of  the  above  Regu- 
lations, if  such  Regulations  had  remained  in  force,3  and  whether  or  not  they 
were  in  existence  at  the  time  of  the  repeal  of  such  Regulations.4 

The  Act  only  applies  to  public  trusts.    It  has  no  application  to  private  Private 
trusts,5  and  only  applies  to  certain  religious  trusts  and  endowments  which  trust®' 
had  been  or  might  be  under  the  management  of  the  Government.6 

A  public  endowment  for  religious  uses  has  been  defined  7  as  "  one  which  Public 
distributes  its  benefits  to  all  men  of  all  classes  professing  a  defined  form  of  endowment, 
religion :  a  similar  endowment  for  pious  and  charitable  purposes  generally 
would  include  all  members  of  the  community  who  chose  to  avail  themselves 
of  the  means  afforded  them  by  the  appropriation ;  every  one  would  have 
an  equal  right  to  participate,  and  that  at  all  time  and  at  all  seasons."    To 
make  a  trust  a  public  trust  there  must  be  an  intention  to  confer  a  benefit 
either  upon  the  people  in  general  or  upon  a  class  of  sectaries.8 

For  instance,  an  endowment  for  the  purpose  of  supporting  and  mam- 
taimng/afors,  entertaining  visitors,  and  the  giving  of  alms.9 

The  Act  applies  to  endowments  the  funds  for  which  have  been  raised 
by  subscription.10 

The  provisions  of  the  Beligious  Endowments  Act  (XX.  of 
1863)  are  as  follows:— 

In  the  case  of  every  mosque,  temple,  or  religious  establish-  Transfer  of 
xnent  subject  to  the  above  Eegulations  which  was  under  the 
management  of  a  trustee,  manager,  or  superintendent,  whose 
nomination  did  not  vest  in,  nor  was  exercised  by,  or  was  subject 
to  the  confirmation  of,  the  Government,  or  of  any  public  officer, 


1  Jan  All  v.  Ram  Nath  Mundul  325 ;    S,  C.  in  Court  telow,  Ddroos 
(1881),  8  Calc.  32;   90.  L.  B.  433;  Banoo  Begum  v.  Asltgur  Ally  K.)tan 
Slieoratam  Kimwari  v.  Bam  Pargash  (Nawab  Syud)  (1875),  15  B.  L.  R.  1G7  ; 
(1896),  18  All.  227 ;  Mahomd  Athar  23  W.  R,  C.  R.  453  ;  Praia?  Chandra 
v.  Hamjan  Khan  (1907),  34  Gale.  587.  Misser  v.  Brojonath  Mimr  (1801),  19 

2  Venkatachala     PiUai     v.    Tctktq  Calc.  275  (endowment  for  family  idol), 
Board,  Saidapet  (1911),  34  Mad.  375.  «  Kake  Churn  Qiri  v  Gdk&i  (1878), 

8  See  Saturluri  Setaramanuga  Char-  2  C.  L.  R.  129,  at  p.  131. 

yulu   v.    Nanduri   fieetapati   (1902),  7  Delroos  Banoo  Begum  v.  Ashpur 

26  Mad.   166,  explaining  Muthu  v.  AUy  Khan  (Nawab  Synd)  (1875),  15 

QangatJiara    (1893),    17    Mad.    95;  B.  L  R.  167,  at  p.  184  ;  23  W.  R.  G  R. 

Mahomed   Athar   v.    Ramjan   Khan  453,  at  p.   454.  ^  See    Yenkatackala 

(1907),  34  Calc.  587.  PiUai  v.  Taluq  Board,  Said&pet  (191 1), 

*  Sivayya  v.  Mami  JReddi  (1899),  34  Mad.  375,  at  pp.  3$1,  382. 

22  Mad.  223 ;   Venkatachala  PiUai  v.  8  See    Sathapayyar  v.    Periatami 

The  Talwi  Board,  Saidapet  (1911),  34  (1890),  14  Mad.  1. 

Mad.  375.  *  Pwan  Atal  (Mohunt)  v.  Darshan, 

*  See    Sathapayyar    v.    Periawtmi  Das  (1912),  34  All.  46$. 

(1890),  14  Mad.  1  (endowment  for  **  Muhammad  Siraj-ul-IXati  v.  Xm* 

family   ol   gwu};    Aafyw   AU   v.  amud-din  (18%),  19  All.  104. 
Bawo  Btgum  (1877),  3  Calc. 
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the  local  Government  was  required  to  transfer  the  property 
which  was  under  the  superintendence  of  the  Board  of  Eevenue 
to  such  manager,  trustee,  or  superintendent.1 

procedure  When  a  dispute  arises  as  to  the  succession  to  the  office  of 

dispute  as  to  any  trustee,  manager,  or  superintendent  to  whom  the  property 
tacated°n  to  has  been  so  transferred,2  the  Civil  Court  may  at  the  instance 


of  any  person  interested  in  the  mosque,  temple,  or  religious 
establishment  or  in  the  performance  of  the  worship  or  of  the 
service  thereof,  or  of  the  trusts  relating  thereto,  appoint  a 
manager  to  act  until  some  other  person  has  by  suit  established 
his  right  of  succession  to  such  office.3 

A  Collector  can  be  appointed  trustee  under  this  provision.4 
No  appeal  lies  from  an  order  made  under  this  provision,5  but  a  High 
Court  can  revise  such  order.6 

Rights,  The  rights,  powers,   and  responsibilities  of  the  trustee, 

raspoSi-an      manager,  or  superintendent  to  whom  the  property  is  so  trans- 

tSees!fetc,,  fciTed,  as  well  as  the  conditions  of  their  appointment,  election, 

&Mge  tinns-  ancl  removal  are  the  same  as  if  the  Act  had  not  been  passed 

ferred.  except  in  respect  of  the  liability  to  be  sued  under  the  Act.7 

All  the  powers  which  might  be  exorcised  by  any  Board  of 

Eevenue  or  local  agent  for  the  recovery  of  the  rent  of  land  or 

other  property  so  transferred  may  be  exercised  by  any  trustee, 

manager,  or  superintendent  to  whom  such  transfer  is  made.8 

Appointment        In  the  case  of  every  mosque,  temple,  or  religious  establish- 

nutteoal         monk  to  which  the  provisions  of  either  of  the  above  regulations 

were  applicable  and  the  nomination  of  the  trustee,  manager, 

or  superintendent  whereof  was  at  the  time  of  the  passing  of  the 

Act  vested  in,  or  might  be  exercised  by,  the  Government  or 

any  public  officer  or  in  which  the  nomination  was  subject  to 

the  confirmation  of  Government  or  any  public  officer,9  the  Local 


1  S.    4.     Jusagh&ri    Oossamiar    v,  6  Oopala  Ayyar  v.   Arunachallam 
Collector  of  Tanjore  (1870),  5  Mad.  Chctty  (1902),  26  Mad.  85. 

H.  0.  334.  i  Post,  pp.  590-592. 

2  Ittwm  Panilckai  v.  Irani  Nambu-  8  S.  6. 

dripad  (1881),  3  Mad.  401 ;    Gopala  9  S.   3.    See  Sitharama   Ghetty  v. 

Ayyar  v  Arunachattam  Chetty  (1902),  Subramania  Iyer  (Sir  S.)  (1915),  39 

26  Mad.  85.  Mad.  700  ;   Dhurrum  Singh  Mohunt 

3  S.  5.    As  to  appeals,  see  Sultan  v.  Kissen  Singh  (1881),  7  Calo.  767 ; 
Adeem    Sahib    v.    Bam    Malimiyar  9  G.  L.  &.  410.    The  burden  of  proof 
(Shazk)  (1879),  4  Mad.  295.  is  on  the  person  alleging  that  the  en- 

*  Somasundara  Mudaliar  v.  Vythi-  dowment  is  of  the  class  mentioned  in 

Unga^MudaKar  (1890),  19  Mad.  285.  s.  3,  if  a  committee   has   been  ap- 
pointed and  has  worked  for  many 
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Government  was  required  once  for  all  x  to  appoint  committees 
of  three  or  more  persons  to  exercise  the  powers  2  given  to  the 
Board  of  Kevenues  and  local  agents  by  the  above  Eegulations.3 

As  to  the  duties  and  powers  of  such  committees,  see  post,  pp.  589,  590. 

"  It  cannot  be  contended  that,  owing  to  the  neglect  of  Government 
to  carry  out  the  duties  imposed  upon  them  by  s.  7  of  that  Act,  the  Board^of 
Revenue  can  be  deemed  to  be  still  invested  with  the  powers  and  duties 
which  attached  to  the  Board  under  the  Regulations."  * 

Two  out  of  three  of  the  members  of  a  committee  so  appointed  cannot 
maintain  a  suit,5  but  a  surviving  member  can  do  so,6 

The  members  of  the  said  committee  were  to  be  appointed 
from  among  persons  professing  the  religion  for  the  purposes  ofroh  com- 
of  which  the  mosque,  temple,  or  other  religious  endowment1111  ec" 
was  founded,  or  was  then  maintained,  and  in  accordance, 
so  far  as  could  be  ascertained,  with  the  general  wishes  of  those 
who  were  interested  in  the  maintenance  of  such  mosque, 
temple,  or  other  religious  establishment.  The  appointment 
of  the  committee  was  to  be  notified  in  the  Official  Gazette. 
In  order  to  ascertain  the  general  wishes  of  such  persons  in 
respect  of  such  appointment,  the  Local  Government  might 
cause  an  election  to  be  held  under  such  rules  (not  inconsistent 
with  the  provisions  of  this  Act)  as  should  be  framed  by  such 
Local  Government.7 

Under  s.  9  every  member  of  a  committee  appointed  asEv* 
above  shall  hold  his  office  for  life,  unless  removed  for  mis- 
conduct  or  unfitness,  and  no  such  member  shall  be  removed    mov^for 
except  by  order  of  the  Civil  Court  as  thereinafter  provided.8         00 

A  member  of  a  committee  can  retire  from  his  office  of  his  own  will.  • 

Section  10.  -Whenever  any  vacancy  shall  occur  among  *« 
the  members  of  a  committee  appointed  as  above,  a  now  member 


years,  Pntoatg*  Y.  Nm*  (1889),  s  M«Jy»rt    J«J»   ' 

12  Mad.  366  ;  BUma  Rout  v.  JXuoro-  Namr    Muhammad    (Kazi) 

tin  Doss  (1912),  40  Oalc.  323,  at  p.  333.  1  Pat.  L.  J.  437. 

v.  BMmw*  (1915),  •            na^nltcmaD      v 


. 
Mad    349.    As  to  »  duup  for     WBM» 

^  0*.  304,       ering  from  *«**» 


npurpo^.e  . 

•WOT;****.  „  r  *nrS^(?fi^?^i 

387.    As  to  giving  consideration  7  Act   XX.    of    1BW,  s.   J.    oco 

in  return  for  TO*,  »XM»*«»*  J«ltag  orders  of  Madras  Board  of 

ar1905  **™**  Vo-  *^  Vl' 
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shall  bo  elected  to  fill  tho  vacancy  by  the  persons  interested 
as  above  provided.  The  remaining  members  of  the  committee 
shall,  as  soon  as  possible,  give  public  notice  of  such  vacancy, 
and  shall  fix  a  day  which  shall  not  be  later  than  three  months 
from  the  date  of  such  vacancy  for  an  election  of  a  ne\v  member 
by  the  persons  interested  as  above  provided,  under  rules  for 
elections  which  shall  be  framed  by  the  Local  Government ; 
and  whoever  shall  be  then  elected  under  the  said  rules  shall  be  a 
member  of  the  committee  to  fill  such  vacancy.  If  any  vacancy 
as  aforesaid  shall  not  be  filled  up  by  such  election  as  aforesaid 
within  three  months  after  it  has  occurred,  the  Civil  Court,  on 
the  application  of  any  person  whatever,  may  appoint  a  person 
to  fill  the  vacancy,  or  may  order  the  vacancy  to  be  forthwith 
filled  up  by  the  remaining  members  of  the  committee,  with 
which  order  it  shall  then  be  the  duty  of  such  remaining  members 
to  comply,  and  if  this  order  be  not  complied  with,  the  Civil 
Court  may  appoint  a  member  to  fill  the  said  vacancy.1 

When  the  number  is  reduced  to  less  than  three,  it  has  been  held  that  the 
remaining  members  cannot  perform  any  of  the  functions  of  the  original 
committee. 2 

The  Judge  may  appoint  a  new  committee  when  'the  memberships  are 
all  vacant.3 

There  is  no  appeal  from  the  exercise  of  the  power  given  to  the  District 
Judge  by  this  section,4  but  the  matter  can  be  dealt  with  by  the  High  Court 
on  revision.5 

Ho  member  of  No  member  of  a  committee  can  be  or  act  also  as  a  trustee, 
manager,  or  superintendent  of  the  mosque,  temple,  or  other 
religious  establishment  for  the  management  of  which  such 
committee  may  have  been  appointed. 

On  the  appointment  of  the  committee  the  property  of  the 
endowment  was  to  be  transferred  to  the  committee.6  All  the 


mittee. 

property  to 

committee* 


1  As  to  the  construction  of  this 
section,  see  Vasudeva  Aiyar  v.  Nega- 
patam  Devasthanam  Committee  (1913), 
38  Mad.594  (uphelcton  appeal,  21*5-17), 

2  Santhalva    v.    Manjanna    Shetty 
(1910),  34  Mad.  1  j   differed  from  in 
Stthcwama  Chetty  v.  Subramania  Iyer 
(Sir  S.)  (1915),  39  Mad.  700,  and  in 
JRaghunandan  Ramanuja  Das  v.  BiWiuti 
Musan  MuJcerjee  (1911),  39  Calc.  304. 
See  Muhaanmad  Hasan  (Syed)  v.  Nazar 
Mvfrwwad  (1916),  I  Pat.  I*  J.  437. 

»'  Mtifomed  Mw  (tyoQ  Y.  Button 


Khan  (1900),  4  C.  W.  N.  527. 

4  Meenakshi  Naidoo  v.  Subraminya 
Sastn  (1887),  14 1.  A.  160;  11  Mad.  26. 

6  Vasudew  Aiyar  v.  Negapatam 
Devasthanam  Committee  (1913),  38. 
Mad.  594.  A  contrary  view  was 
entertained  in  Subbier  v.  Abhoy  Nai- 
du  (1915),  18  Mad.  L.  J.  671. 

6  I.e.  the  property  which  was 
actually  in  the  possession  of  the 
Board  of  Bovenue  when  the  Act  was 
passed,  Pondiiranga,  v.  Nagappa  (1889), 
12  Mad.  366,  at  p.  368. 
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powers  which  might  be  exercised  by  any  Board  of  Revenue  or 
local  agent  for  the  recovery  of  the  rent  of  land  or  other  property 
so  transferred  can  be  exercised  by  the  committee.1 

The  Act  does  not  detail  the  powers  and  duties  of  the  committee.  They 
have  apparently  general  powers  of  superintendence  and  control  over  the 
affairs  of  the  endowment.2  In  exercising  such  general  control,  it  is  an 
unquestionable  duty  of  theirs  to  see  that  the  rents  payable  to  the  institu- 
tions are  punctually  collected  and  all  steps  legally  necessary  for  their 
collection  are  duly  taken.  In  the  performance  of  this  duty,  however,  the 
procedure  to  be  observed  by  them  is  to  get  the  managers  to  make  the  col- 
lection and  perform  all  acts  necessary  for  the  purpose."  Taking  leases  in 
their  own  name,  though  not  regular,  is  not  absolutely  illegal.3 

The  duty  of  a  devastanam  *  committee  consists,  primarily,  in  seeing 
that  its  endowments  are  appropriated  to  their  legitimate  purposes  and  are 
not  wasted.  It  is  not  a  part  of  the  duty  of  such  a  committee  to  interfere 
with  the  trustees  in  matters  relating  to  ritual.5 

The  committee  cannot  alter  the  constitution  of  the  temple  management  Additional 
established  by  the  Board,  and  appoint  additional  trustees  where  some  or  all  trustees. 
of  the  trustees  are  hereditary.    The  Act  does  not  confer  on  the  committee 
power,  except  for  good  and  sufficient  cause,  to  add  to  the  number  of  trustees 
sanctioned  under  an  existing  scheme  even  if  such  trustees  are  not  heredi- 
tary. 6 

They  may  appoint  a&w  feustee^  when  there  is  no  hereditary  trustee  to  New  trustees. 
add  to  the  existing  trustees,  out  this  power,  though  discretionary,  must,  as 
in  the  case  of  all  powers  exercised  by  them,  be  exercised  reasonably  and 
in  good  faith,  and  may  be  controlled  by  a  Civil  Court  of  original  jurisdic- 
tion.7 

The  committee,  or  at  least  a  majority  thereof,8  has  power  to  dismiss  Dismis^of 
trusteee  and  superintendents  of  temples  and  of  pagodas  9  or  to  suspend 
them  10  for  due  cause  and  for  due  cause  only.11    Such  dismissal  must  be  at 
a  meeting  and  after  something  like  a  judicial  inquiry.12 

The  procedure  of  committees  should  be  governed  by  the  rules  applicable  Procedure. 
to  regular  corporations.13 


1  Act  XX.  of  1863,  s.  12. 

2  See  Kaliyanaramayyar  v.  Mustek 
Btoh  Sahib  (1896),  19  Mad.  395,  at  p. 
396 

*  See  Kaliyanaramayyar  v.  MustaJc 
Shah  Saheb  (1896),  19  Mad.  395,  at  p. 
397 

*'Bevenue  applied  to  the  support 
of  a  temple. 

5  fMKwrirt  Ayyaryar  v.  8n»- 
vasa  T^-hacJmiar  (1899),  22  Mad. 
361 

*Ganapathi  Ayyar  v,  Vedavyasa 
Alasinga  Bhattar  (Sn)  (1906),  29 
SS  «L 


(1914),  38  Mad.  1176  ;  Act  II.  of  1882 
(Trusts),  s.  49. 

*  Pa^ru^Ann^ariy^  v  lya- 
thory  Mudaly  (  1869),  4  Mad,  H.  C.  443. 

^  CUwm  Xangaiyavgw  v.  Sub- 
braya  Mudal*  (1867),  3  Mad.  H.  O. 
334. 

^  Seshadri  A^ya^gar  v.  Nataraja 
^^  (1898).  21  W  179. 

»  Cases  <*«»**•«  f^Ll' 
DasaratU  Doss  (1912),  40  Calc.  323, 
at  pp.  333,  334. 


latfc  (1893),  17  Mad  212  ;  Thwuv&n- 
gadath   Aiyangw   v.  Ponmppierqar 


23  Mad.  483. 

1S  Anantawrayana  Ayyar  v. 
ta  WW  (1809).  22M*L  481.    As 
to  a  quorum,  see  ibid. 
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Suits. 


Possession 
of  property* 

Endowment* 


They  can  without  leave  institute  such  suits  as  may  be  necessary  for 
enforcing  their  powers,1  but  tho  trustee  or  manager  is  the  person  who  is 
entitled  to  bring  suits  for  the  property.2 

The  committee  is  not  entitled  to  possession  of  the  property  of  the 
endowment.8 

Such  committee  has  no  power  over  trustees  of  endowments,  the 


vested  in  appointment  of  \\l\om  is  not  vested  in  Government*4 


Government. 

Accounts  of 
receipts  and 
disburse- 
ments. 


Persons 


trusfc,  etc. 


The  Act  further  provided — 

"  Section  13. — It  shall  be  the  duty  of  every  trustee,  manager, 
and  superintendent  of  a  mosque,  temple,  or  religious  establish- 
ment to  which  the  provisions  of  this  Act  shall  apply,  to  keep 
regular  accounts  of  his  receipts  and  disbursements  in  respect 
of  the  endowments  and  expenses  of  such  mosque,  temple,  or 
other  religious  establishment,  and  it  shall  be  the  duty  of  every 
committee  of  management  appointed  or  acting  under  authority 
of  this  Act  to  require  from  every  trustee,  manager,  and  super- 
intendent of  such  mosque,  temple,  or  other  religious  establish- 
ment the  production  of  such  regular  accounts  of  such  receipts 
and  disbursements,  at  least  once  in  every  year,  and  every  such 
committee  of  management  shall  themselves  keep  such  accounts 
thereof." 

Failure  to  submit  accounts  to  the  committee  justifies  the  dismissal  of 
the  trustee.5 

"  Section  14. — Any  person  or  persons  interested  in  any 
mosque,  temple,  or  religious  establishment,  or  in  the  perform- 
of  ance  of  the  worship  or  of  the  service  thereof,  or  of  tlie  trusts 
relating  thereto  may,  without  joining  as  plaintiff  any  of  the 
other  persons  interested  therein,  sue  before  the  Civil  Court,  the 
trustees,6  manager,  or  superintendent  of  such  mosque,  temple,7 
or  religious  establishment,  or  the  member  of  any  committee 
appointed  under  this  Act,  for  any  misfeasance,  breach  of  trust, 


1  See    Venbatasa  Kaidu   v.  Soda- 
gopasamy  Iyer  (1869),  4  Mad.  H.  C. 
404. 

2  Sanlctmurtl  Mudaliar  v.  GUdam* 
to»  Nadan  (1893),  17  Mad  143. 

51  FofrdwraMga  v.  Nagappa  (1889), 
12  Mad.  366. 

*  Vwcatofoafa    Krishna    CJtethyar 
v.    £c^**w&m*y<tngar    (1869),    5 
ft,  d  4&    &mwnar  v.  Gta. 
(1867), 


5  Anantcmarayana  Ayyar  v.  Kutta- 
lam  PiUat  (1809),  22  Mad.  481. 

c  Even  if  he  bo  an  hereditary 
trustee,  Natesa  v.  Qatiapati  (1890), 
14  Mad.  103;  Fakurudtn  Sahib  v. 
Aekeri  Sahib  (1880),  2  Mad.  197. 

7  This  would  include  a  de  jacto,  as 
well  as  a  de  jure  manager  or  super- 
intendent, see  Muhammad  Siraj-ul* 
hag  v.  Imam-nd-din  (1896),  19  AIL 
104,  but  would  have  no  application 
to  ft  me?© 
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or  neglect  of  duty  committed  by  such  trustee,1  manager, 
superintendent,  or  member  of  such  committee  2  in  respect  of 
the  trusts  vested  in  or  confided  to  them  respectively,  and  the 
Civil  Court  may  direct  the  specific  performance  of  any  act  by 
such  trustee,  manager,  superintendent,  or  member  of  a  com- 
mittee, and  may  decree  damages  and  costs  against  such  trustee, 
manager,  superintendent,  or  member  of  a  committee,  and  may 
also  direct  the  removal  of  such  trustee,  manager,  superintendent, 
or  member  of  a  committee/9 

This  section  is  not  confined  to  those  endowments  the  nomination  to 
which  has  been  exercised  by  or  had  vested  in  the  Board  of  Ilevenue  under 
the  above  Regulations.3  It  is  generally  applicable  to  all  public  religious 
endowments,  whenever  created,4  to  which  the  above-named  Regulations 
would  have  been  applicable,  if  they  had  not  been  repealed  to  the  extent 
that  they  have  been  repealed.  In  one  case  5  it  was  hold  that  this  section, 
although  in  its  terms  it  appears  to  be  more  general  than  the  carher  sections, 
applies  in  fact  only  to  the  same  religious  trusts  to  which  the  rest  of  the 
Act  applies.6 

Suits  under  this  section  can  only  bo  brought  against  the  persons  do-  Against  whom 
scribed  in  the  section. 7    A  suit  under  the  section  cannot  be  brought  against  smt  Cftn  }>0 
a  person  to  whom  the  manager  has  by  a  breach  of  trust  transferred  the  under  Act. 
property  of  the  endowment. 8    The  suit  is  personal  and  abates  on  the  death 
of  the  defendant. 9 

The  suit  may  be  brought  in  forma  paupefis.10  Pauper  suit. 

Provided  that  the  cause  of  action  bo  as  specified  in  the  section,  it  is  Further  relief. 
competent  to  the  Court  in  such  suit  to  give  such  lelief  beyond  tho  relief 
specified  in  the  section,  as  may  be  ancillary  to  the  relief  specified,  as,  for 
instance,  to  appoint  new  trustees  and  frame  a  scheme,11  or  to  make  a 


1  See  Ehiyalwur  Rcddwr  v.  Namlc-  MuJmmmad  Mmij-ttl-Tfaq  v.  Inuim-wl- 
rumal  flMwr  (J890),  23  Mad   298  dfn    (1890),   10  All    104;    MaJiomcd 

2  Tho  appointment  of  a  Sivite  to  Athnr  v.    Rttmjttn   A' Jinn   (1007),   34 
bo  trustee  of  a  Vishnuvito  temple  is  Calc.  587  ;  Faleitmdm  Snliib  v.  Ackcm 
not  a  breach  of  trust  by  the  com-  Stdiib  (1880),  2  Mad,  197.     See,  how- 
wiitlee,     flandavfithcra    Ayi/angar    v.  ever,  Jan  Ali  v.  Ram  Nath  Mundul 
Jtenmayyu    Mudali    (1883),    7    Mad.  (1881),  8  Calo.  32;   0  0.  L.  K.  433. 
222.  &  Kake  Churn  Gin  v.  (,'olabi  (1878), 

3  tificoratan  Kunwnri  v.  limn  Par-  2  0.  L.  R.  128,  at  p.  13 J,  following 
gtwh  (L8W5),  J8  AIL  227,  at  p.  23 J,  FuncJicoivric     Mull     v.     CJwmrwlriU 
differing  from  ItfigTwbar  lhal  v.  XcaJto  (1878),  3  Calo.  5(53^  2  C.  L.  II.  121. 
RmtHinuj  7;«-9  (J888),   11  All.   38  at  G  Ante,  p.  585. 

)).  23  ;   GaneA  Ming  v.  Ramgopal  Sing  1  See  ante,  p.  590,  notes  0,  7. 

(J870),  5  B.  L.  K.  App.  55,  and  cases  8  Sivayya,  v.   Kami  lieddi  (180(1), 

ante,  p.  585.         '  22  Mad.  223. 

4  fiivayya  v.  Kami  Heddi  (J899),  22  d  Bhima  Rout  v.   Damtatlil  Dans 
Mad.   223  ;    Safoirfari  Seebmmanitja  (1912),  40  Ciilc.  323. 

Chttryulu,  v.  Nanduri  Scctapali  (1902),  xo  Qurusami  CJtctti  v.  Krishnasami 

2H  Mad.  16f> ;  Dhurrum  Singh  Mohunt  Naikar  (1901),  24  Macl  419, 

v.  Kissen  Singh  (1881),  7  Oalo.  767,  ll  Narayunn  Ayyar  v.  Kumawami 

(ht  p.  770  ;  9  0,  L.  R.  410,  at  p.  413  ;  Mudaliar  (1899),  23  Macl,  537  ;   sec, 
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Nature  of 
order. 

Grounds  of 
removal. 


declaration  that  property  belongs  to  an  institution,1  or  to  deprive  the 
defendants  of  the  trusteeship  or  a  right  of  puja,2  or  to  restrain  the  super- 
intendent from  removing  a  holy  book  from  the  temple. s 

The  Court  can,  when  directing  the  removal  of  a  trustee,  order  a  person 
competent  to  appoint  a  new  trustee  to  make  such  appointment  and  to 
direct  the  trustee  removed  to  surrender  possession  of  property  and  pay 
any  damages  decreed  to  the  new  trustee  to  be  appointed.4 

An  order  under  s.  14  should  be  mandatory,  not  merely  prohibitory.5 

Meie  error  of  judgment  does  not  disqualify  a  member  of  &devasthanam 
committee.  To  justify  the  removal  of  such  an  office-holder,  it  must  be 
shown  that  the  further  holding  by  him  of  the  office  is  incompatible  with 
the  interests  of  the  temple  under  the  charge  of  the  committee  of  which 
he  is  a  member  r>  Of.  ante,,  p.  580. 

The  Act  has  no  application  to  any  suits  other  than  those  specified  in 
s.  14,7  as,  for  instance — 

Suits  to  which       (a)  A  suit  to  establish  a  right  to  share  in  the  management  of  a 
Act  has  no        temple.8 

(b)  A  suit  brought  by  the  Miarmafatria  of  a  temple  and  one  of  its 
worshippers  to  compel  the  defendant  as  heir  of  the  late  manager  to  make 
good  out  of  the  property  inherited  by  him  the  deficiency  in  the  Dcvasthanam 
funds  caused  by  breach  of  tru&t  and  misappropriation  by  the  late  manager. 9 

(r)  A  suit  for  the  removal  of  a  mohunt,  and  for  the  appointment  of  the 
plaintiff  in  his  place.10 

(c/)  A  suit  by  a  temple  officer  for  wrongful  dismissal.11 

(t1)  A  suit  for  recovery  of  trust  property  12  from  a  transferee  even  where 
the  transaction  amounted  to  a  breach  of  trust. 1!J 


application. 


however,  Piofap  Chandin,  Misser  v. 
Brojonath  Misser  (1801),  19  Calc.  275. 
There  is  a  difference  of  opinion  as  to 
\vhcthor  the  Court  has  under  this 
section  power  to  appoint  a  trustee. 
In  Sicayya  v.  Kami  Rcddi  (1899),  22 
Mad.  223,  at  p.  227,  Sheppard,  J., 
considered  that  such  power  did  not 
exist.  In  Shcoralan  Kunwan  v.  Sam 
Pargath  (1892),  18  All.  227,  at  p  232, 
the  Allahabad  High  Court  held  that 
the  Court  had  such  power.  It  is 
submitted  that  on  the  removal  of  a 
manager  or  trustee  in  a  suit  brought 
under  this  section  the  person  ordinarily 
entitled  to  nominate  a  successor  does 
not  lose  his  right^  but  that  in  case 
of  his  refusing  or  neglecting  to 
exercise  such  right  the  Court  would 
have  to  make  an.  appointment. 

1  Muhammad  Jafar  v.  Muhammad 
Ibrahim  (1900),  24  Mad.  243 

2  NrttcM   v.    Uanapati    (1890),    14 
Ma,d.  10IJ ;  in  that  caao  the  suspension 
was  withdrawn  on  terms. 

3  Dhurrum  Singh  v.  Kissen  Singh 
(1881),  7  Calc.  707  ;  9  C.  L,  E.  410. 


4  Miyaji  v.  Ahmed  Sahib  (Sheikh) 
(1908),  31  Mad.  212 ;    Gtyana  Sam- 
bandha  Pandara  Sannadhi  v.  Kanda- 
sami  Tambiran  (1887),  10  Mad.  375, 
at  p.  508. 

5  Dhurrum  Singh  v.  Kissen  Singh 
(188J),  7  Calc.  707;  9  C.  L.  ft.  410. 

6  Tiruvengadath  Ayyangar  v  8rini» 
vasa  Thathachariar  (1899),  22   Mad. 
361. 

7  Ante,  pp.  590,  591. 

8  Agn  Sharma  Embrandri  v.  Vistnu 
Embrandri  (1866),  3  Mad.  H.  C.  198. 

»  7.  K.  K.  A,  M.  R.  0.  Jeyanga. 
rulavaru  v.  Hati  R.  M.  M.  Durma 
Dossji  (Sn)  (1868),  4  Mad.  H.  C.  2. 

10  Kishore  Bose   Mohunt  -v.  Kalc& 
Churn  G^ree  (1874),  22  W.  B.  C.  R. 
364. 

11  Amin   Sahib   (Syed)    v.    Ibram 
Sahib  (1868),  4  Mad.  H.  C.  112. 

12  Mahalinga  fiau  v.   Veraba  Qho- 
sami,   (1881),  4  Mad.  157;   Virasami 
Nayudu  v.  tiubba  Eau  (1882),  6  Mad, 
54. 

13  Sivayya  v.  Rami  Reddi  (1899),  22 
Mad.  223. 
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(/)  A  olaiai  a,  beueticiary  under  <t  deed  of  trust  to  a  specified 
which  had  been  allotted  to  the  claimant  thereby.1 

to)  A  claim  by  the  settlor  claiming  possession  of  the  property  on  the 
ground  that  the  trust  had  not  been  carried  out.2 

^     "The  Act,  3  while  it  empowered  persons  to  sue  whose  right  to  sue  Suit  indepen 
independently  ot  the  Act  may  be  doubtful,  did  not  deprive  any  one  oi  denfc  of  the 
the  right  to  sue,  which  he  may  have  independently  of  the  Act."  4  Act' 

Section  15.—  "  The  interest  required  in  order  to  entitle  a  Nature  of 
person  to  sue  under  the  last  preceding  section  need  not  be  a  uthngpe^o 
pecuniary  or  a  direct  or  immediate  interest,  or  such  an  interest  to  auo" 
as  would  entitle  the  person  suing  to  take  any  part  in  the  manage- 
ment or  superintendence  of  the  trusts*5    Any  person  having  a 
right  of  attendance,  or  having  been  in  the  habit  of  attending 
at  the  performance  of  the  worship  or  service  of  any  mosque, 
temple,   or  religious   establishment,   or  of  pai  taking  in  the- 
benefit  of  any  distribution  of  alms,  shall  be  deemed  to  be  a 
person  interested  within  the  meaning  of  the  last  preceding 
section,"  « 

Tho  Court  has  power  to  refer  to  arbitration  matters  in  Reference  : 
difference  7  in  suits  or  proceedings  instituted  under  the  Act.*     arbltpation- 

Section  18  (as  amended  by  Act  VII.  of  1870)  is  as  follows  :  Application 
"  No  suit  shall  be  entertained  under  this  Act  without  a  pre- 
liminary  application  being  first  made  to  the  Court  for  leave  to 
institute  such  suit." 

The  Court  on  the  perusal  of  the  application  shall  determine 
whether  there  are  sufficient  primd  facie  grounds  for  the  insti- 
tution of  a  suit,  and,  if  in  the  judgment  of  the  Court  there  are 
such  grounds,  leave  shall  bo  given  for  its  institution. 

"  If  the  Court  shall  be  of  opinion  that  the  suit  has  been  fov  Costs. 
the  benefit  of  the  trust,  and  °  that  no  party  to  the  suit  is  in 


(Hajee)  v.Mehrwn  Kenwiut  AU  (1800),  12  W.  B.  0.  E. 

Beelee  (Mussumat)  (1872),  4  N.  W.  P.  382. 

!&>•  s  Narayana,  Ayijar  v.  Kumarasami 

*  Ili<Zait-oon*nism  v.  Afzul  Hottsciu  Mudahar  (1899),  23  JVIad.  537. 
(Syud)  (1870),  2  N.  W.  P.  420.  7  But  not  the  whole  suit,  Karedla 

8  XX.  of  1863.  Vijayaragliava    Perwmalayya,    Naidu 

*  Kalub  flossein  (Uajee)  v.  Mehrum  v.    Yemavarapu  Sitaramayya  (1902), 
Beelee  (Mussumat)  (1872),  4  N.  W.  P.  20  Mad.  3<il. 

155,  at  p,  158  ;    Narayana  Ayyar  v.  8  Aot  XX.   of    1863,   sa.    1C,    17, 

Kwmarawati    Mudaliur    (1899),    23  Perumal  Nails   v.   Saminatlta   Pillai 

Mad.  537;    PuddolaWi  Jtoy  v.  Ram  (1896),  19  Mad.  498, 

Oopal  Chatterjee  (1882),  9  Calc.  133;  8  This    does    not    mean    "or:" 

11  C.  L,  E.  33.  Nurendro  Naram  Roy  v  IshanChunder 

5  See    Doyal    Ctiund    Mulliclz    v.  Sen  (1874),  22  W.  E.  C.  E.  22. 

H,tu  2   Q 
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Verification. 


Notice. 


Inquiries. 


Appeal. 

Suits  in  High 
Court. 


Court  may 
require 
accounts  of 
trust  to  be 

filed. 


Criminal 
proceedings. 


fault,  the  Court  may  order  the  costs  or  such  portion  as  it  may 
consider  just  to  be  paid  out  of  the  estate." 

An  application  for  leave  to  sue  should  be  duly  verified  and  presented 
either  by  the  applicant  in  person  or  by  his  pleader.1 

It  is  not  necessary  to  give  notice  to  the  person  whom  it  is  intended 
to  sue.2 

When  sanction  is  given  to  two  persons  one  cannot  sue  alone.3 

A  District  Judge  acting  under  s.  18  of  Act  XX.  of  1863  can  make 
inquiries,  and  is  not  bound  to  decide  on  a  bare  perusal  of  the  application 
for  lea  veto  sue.4 

If  the  suit  instituted  differs  materially  from  the  suit  for  which  sanction 
was  given,  the  plaint  may  properly  be  rejected. 5 

No  appeal  lies  from  an  order  giving  or  refusing  leave  made  under 
s.  18.° 

It  has  been  held  that  these  sections  do  not  apply  to  a  suit  brought  under 
the  ordinary  original  civil  jurisdiction  of  a  High  Court,7  and  that  therefore 
no  sanction  is  necessary  for  such  suit. 

Section  19, — "  Before  giving  leave  for  institution  of  a  suit 
or  after  leave  has  been  given,  before  any  other  proceeding  is 
taken,  or  at  any  time  when  the  suit  is  pending,  the  Court  may 
order  the  trustee,  manager,  or  superintendent  or  any  member 
of  a  committee,  as  the  case  may  be,  to  file  in  Court  the  accounts 
of  the  trust  or  such  part  thereof  as  to  the  Court  may  seem 
necessary," 

Neither  the  Act  nor  any  proceedings  thereunder  exclude  the  ordinary 
criminal  law.8 


1  Amdoo  Miyan  v.  Muhammad 
Davud  Khan  Bahadur  (1901),  24  Mad. 
686. 

8  Ibid. 

3  VenkatesTta    Malia    v.    Ranaya 
Hegade  (1914),  38  Mad.  1192. 

4  Ramanathan  Chethar  v.  Anaidha- 
narayana  Aiyar  (1909),  33  Mad.  412. 

B  Srinivasa  v.  Venkata  (1887),  11 
Mad.  148.  • 

6  Civil  Revision  Petition  101  of 
1882, 10  Mad.  98,  note  ;  In  re  V&rika- 
teswara  (1886),  10  Mad.  98 ;  Kaviraja 
Sundara  Murtiya  Pillai  v.  NaUa 
Naikan  Pillai  (1866),  3  Mad.  93; 
Kalub  Hossein  (Hajee)  v.  AH  Hossein 
(1872),  4  N.  W.  P.  3 ;  Delrus  Banoo 
Begum  v.  Abdur  Ruhman  (Hadgee) 
(1874),  21  W.  B>  C.  B.  368 ;  Protap 
Chandra  Mmw  v,  Brojonath  Misser 


(1891),  19  Gale.  275;  Kazem  Ali  v. 
Azim  Ali  Khan  (1891),  18  Calc.  382 ; 
Mozaffer  Ali  v.  Hedayet  Hossain 
(1907),  34  Calc.  584.  As  to  an  appeal 
from  an  order  for  costs,  see  Rama* 
kissoor  Dossji  v.  Sriranga  Charlu 
(1898),  21  Mad.  421. 

7  Annasami  Pillai  v.  Ramakrishna 
Mudaliar  (1900),  24  Mad.   219,   at 
pp.  231,  232 ;   see  Panchcowrie  Mull 
v.  Clwmroolall  (1878),  3  Calo.  563 ; 
2  0.  L.  R.  121.    If  tho  caso  comos 
within  tho  terms  of  the  section,  and 
tho  endowment  be  one  to  which  tho 
Act    applies,  there  seems  to  bo  no 
reason  why  the  section  should  not 
apply  even  to  a  suit  brought  in  a 
Presidency  town. 

8  (1876),  I  Mad.  65.    Act  XX,  of 
1863,  s.  20* 
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Bection  21.  —  u  In  any  caso  in  which  any  land  or  other  Endowments 
property  has  been  granted  for  the  support  of  an  establish- 
inent  partly  of  a  religious  and  partly  of  a  secular  character, 
or  in  which  the  endowment  made  for  the  support  of  an  estab-  poses* 
lishment  is  appropriated  partly  to  religious  and  partly  to 
secular  uses  the  Board  of  Bevenue,  before  transferring  to  any 
trustee,  manager,  or  superintendent,  or  to  any  committee  of 
management  appointed  under  this  Act,  shall  determine  what 
portion,  if  any,  of  the  said  land  or  other  property  shall  remain 
under  the  superintendence  of  the  said  Board  for  application 
to  secular  uses,  and  what  portion  shall  be  transferred  to  the 
superintendence  of  the  trustee,  manager,  or  superintendent, 
or  of  the  committee,  and  also  what  annual  amount,  if  any, 
shall  be  charged  on  the  land  or  other  property  which  may  be 
so  transferred  to  the  superintendence  of  the  said  trustee, 
manager,  or  superintendent,  or  of  the  committee,  and  made 
payable  to  the  said  Board  or  the  local  agents  for  secular  uses 
as  aforesaid.  In  every  such  case  the  provisions  of  this  Act 
shall  take  effect  only  in  respect  to  such  land  and  other  property 
as  may  be  so  transferred." 

Section  22.  —  "  Except  as  provided  in  this  Act,  it  shall  not  Government 
be  lawful  for  any  Government  in  India,  or  for  any  officer  of  charge  of  pro- 


any  Government  in  his  official  character  to  undertake  or  resume 
the  superintendence  of  any  land  or  other  property  granted  for 
the  support  of,  or  otherwise  belonging  to,  any  mosque,  temple, 
or  other  religious  establishment,  or  to  take  any  part  in  the 
management  or  appropriation  of  any  endowment  made  for  the 
maintenance  of  any  such  mosque,  temple,  or  other  religious 
establishment,  or  to  nominate  or  appoint  any  trustee,  manager, 
or  superintendent  thereof,  or  to  bo  in  any  way  concerned 
therewith."  * 

There  is  also  power  given  by  the  Charitable  Endowments  Charitable 

Endowments 

Act,  1890,2  to  the  Local  Government  on  the  application  of  the  Act. 
person  acting  in  the  administration  of  a  trust  for  a  charitable 
purpose,  or  his  executor  or  administrator  or  of  a  person  pro- 
posing to  apply  property  in  trust  for  such  a  purpose,  to  vest 
the  property  in  the  Treasurer  of  Charitable  Endowments  ;  3  but 

1  Such  appointment,   if  made,  is        8  Act  VI.  of  1890. 
void,  see  Mahomed  v.  Ganapati  (1889),        8  lUd.9  s.  G, 
13  Mad.  277. 
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such  treasurer  cannot,  as  such,  act  in  the  administration  of  the 
trust.1 

Coors-  As  to  the  management  of  temple  funds  in  Coorg,  see  the 

Ooorg  Temple  Funds  Management  Regulation,  1892  (IV.  of 
1892), 

1  Act  VI,  of  1890,  s.  8. 
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ABANDONMENT.    See  RELINQTTISHMENT 
of  worldly  affairs,  361,  375,  415 
by  female  owner,  491 

ABATEMENT  OF  SUIT, 
by  widow,  513 

ABSENT  COPARCENER,  right  on  partition,  330,  331 

ACCOUNT, 

right  of  adopted  son,  200 

by  manager  of  family,  272-274 

in  partition  suit,  354,  355,  356 

by  manager  of  endowment,  566,  590,  594 

ACKNOWLEDGMENT, 
by  manager,  277 
by  widow,  472 

ACCRETIONS, 

to  coparcenary  property,  246 
to  separate  property,  254 

ACCUMULATIONS, 

by  female  owner,  474,  475 
direction  in  will,  542 

ACQUIESCENCE.    See  CONSENT 
adoption,  174 
alienation,  306 

ACQUISITION.    See  SEPARATE  PROPERTY 
by  family,  240,  246 

ACTS.    See  LIST,  pp.  xcvii.-oiv. 
altering  Hindu  law,  21 
recognizing  custom,  28 

ADDITIONS  to  estate  by  female  owner,  474 
ADHIVEDANIKA,  437 
ADHYAGNIKA  8TRIDHANA,  436 
ADHYAVAHANIKA  STRIDHANA,  436 

ADMINISTRATION,  LETTERS  OF, 
heir  need  not  take  out,  362 
Probate  and  Acjministra.tion  Act,  545 


598  INDEX, 

ADMINISTRATOR,  powers  of  guardian  when,  287 

ADOPTED  SON.    See  ADOPTION 
marriage,  44,  45 
power  to  dispute  acts  of  widow,  199-201 

alienations,  100-201 
account  of  profits,  200,  201 

marriage  and  adoption  in  natural  family,  44,  45,  201 
gift  to  person  erroneously  described  as  adopted,  204,  203 
comparison  with  illegitimate  son,  385 

ADOPTION,  Chap.  III.    See  ADOPTED  SON,  KEITRBIA  ADOPTION 
application  of  Hindu  Law,  3 
as  a  palaka*  pntra,  100 
according  to  the  daftaka  form,  100  cl  xeq. 

definition,  101 

necessity  for,  101,  102 

Jams,  102 

motive,  102 

custom  prohibiting,  102 

agreement  not  to  adopt,  102,  103 

of  girl,  103 

who  may  adopt,  103  et  seq. 

pregnancy  of  wife,  104 

incapacity  of  son,  104 

missing  son,  105 

death  of  son,  105 

consent  of  son,  105, 106 

bachelor  or  widow,  106 

minor,  106-108 

by  two  persons,  108 

Courts  of  Wards,  108, 109 

by  disqualified  person,  109,  110 

change  of  religion  or  degradation,  110 

impurity,  110,  111 

ascetic,  111 

assent  of  wife,  111,  112 

by  woman,  112 
Permission  to  adopt,  112  et  $cq. 

by  disqualified  person,  113 

only  to  wife,  113 

form,  114 

registration,  114 

revocation,  114, 115 

to  several  widows,  115 

absolute,  116  ^ 

conditional,  116 

contingent,  116, 117 

restricted,  116 

strict  construction,  117 

specification  of  boy,  117 

motive  of  widow,  118 
Adoption  by  widow,  US  et  seg. 

differences  between  schools,  118,  119 

Bengal  school,  119 
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ADOPTION— continued 

adoption  by  widow — continued 
Benares  school,  1 1  f) 
Jains,  119,  120 
Dravida  school,  120-124: 

consent  of  kmsincn,  120-124 

nature  of  consent,  123 

gifts,  123 

senior  widow,  124 
Maharasthtra  school,  124-120 

only  son,  125 

undivided  family,  120 

more  than  one  widow,  120 
Mithila  school,  12(> 
Punjab,  120 
minor  widow,  120,  127 
when  widow  can  adopt,  127 
mother-in-law  and  daughter-in-law,  128 
time  for  exorcise  of  power,  128,  129 
successive  adoptions,  129,  130 
termination  of  power,  130, 181 
loss  of  power,  131,  13J 

remarriage,  132 

unohastity,  132 

impurity,  132 

only  when  husband  could  adopt,  132, 133 
no  obligation  to  adopt,  133 
covenant  not  to  adopt,  134 
who  may  give  in  adoption,  134-137 
delegation,  130 
by  minor,  130,  137 
abandonment  of  Hinduism,  137 
remarriage,  137 
who  may  bo  adopted,  138-149 

relationship  of  adopter  and  mother,  138-145 

Sudras,  144 

relationship  of  adopting  mother  to  father,  144,  145 
no  restriction  as  to  generation,  115 
Punjab,,  145 
Jains,  145 

from  adoptive  family,  145 
only  son,  145 
ago,  14G-148 
orphan,  148 

boy  previously  adopted,  148 
personal  defects,  148 
simultaneous  adoptions,  140 
act  of  adoption,  149-155 

giving  and  taking,  149,  150 
writing,  150 

consent  of  Government,  150 
consideration,  151 
conditional  gift,  151 
mental  capacity,  151,  152 
fraud,  etc.,  152 
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ADOPTION— cohlitwed 

act  of  adoption— continued 

assent  of  boy,  153 

religious  ceremonies,  153-155 

delegation,  155 
requirements  of  valid  adoption,  156 

subsequent  event,  156 

consent  of  reversioner,  156, 157 
cancellation  or  renunciation,  157 
Kritrima  adoption,  157-160 

who  can  adopt,  158 

who  may  be  adopted,  158, 150 

consent,  159 

ceremonies,  159 

revocation,  160 
Gyawals,  160 
illatom  adoption,  160,  161 
Malabar  law,  161, 162 
Nambudris,  121, 161,  162 
of  girl  by  dancing-girls  and  prostitutes,  163, 164 
disputes  as  to,  164-167 
who  entitled  to  dispute,  164 
injunction,  164,  note  3 ;  166,  167 
declaratory  decree,  164-166 
suit  to  determine  right  to  take,  160 
specific  performance  of  agreement,  167 
who  is  bound  by  decision,  167, 168 
limitation  to  declare  adoption  invalid,  168-170 

valid,  170 

adverse  possession,  170 
election,  170,  171 
burden  of  proof,  171, 172 
estoppel,  172,  173 
mode  of  proof,  174,  175 
acquieseence,  174 
treatment  by  relations,  173 
probabilities,  176,  177 
presumption  as  to  permission,  177 
proof  of  ceremonies,  3  77 
BESULTS  OP  DATTAKA  ADOPTION,  Chap.  IV. 
operates  as  affiliation,  178 
rights  date  from  adoption,  178 
guardianship,  179 
survivorship,  179 
inheritance,  179-182 
rights  on  attaining  possession,  180 
title  or  honour,  181 
adopted  son  of  disqualified  man,  182 
descendants,  182 
rights,  186 

father's  powers  not  altered,  180 
will,  186,  187 

arrangement  on  adoption,  184-187 
coparcenary  property,  184 
effect  of  birth  of  son,  187, 188 
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ADOP1TON— continued 

competition  with  other  relations,  187,  188 
renunciation  or  waiver  of  rights,  188 
exclusion  from  natural  family,  189 
property  vested  before  adoption,  189, 190 
Dvyamusfiyayana,  190-193 

vesting  and  devesting  of  estate,  193-199,  302,  3G3,  387 
consent  to  devesting,  197 
rights  of  survivorship,  198 
power  to  dispute  acts  of  widow,  199-201 
acts  of  widow,  199,  200 
account,  200 
alienation  by  father,  201 
marriage  and  adoption,  44,  40,  201 
effect  of  Kritrima  adoption,  201,  202 
invalid  adoption,  202-205 

arrangement,  204 

gift  to  person  erroneously  described  as  adopted,  204,  205 

ADULTERY, 

does  not  effect  divorco,  G4 
of  wife,  C9 
of  husband,  71 
suit  for  damages,  74 
loss  of  maintenance,  78 

ADVERSE  POSSESSION, 
claims  under  adoption,  170 
against  joint  family,  234 
effect  on  separate  property,  24fi 
by  female  owner,  440,  509 
against  female  owner,,  509 
against  manager  of  endowment,  507 

AFFINITY,  restrictions  on  intermarriage,  44 

AGE.    See  ADOPTION,  MAJORITY,  MARRIAGE 
for  investiture  with  thread,  35,  note  9 
adoption,  140-148 

AGREEMENT, 

between  husband  and  wife,  65 

for  maintenance,  89 

not  to  adopt,  102,  103 

at  time  of  adoption,  184-186 

at  invalid  adoption,  204 

not  to  partition,  325 

AJMERE,  Hindu  law  administered  in,  5 

ALIENATION.    See  MANAGER,  MORTGAGE,  SALE,  TRANSFER,  \VOMAN 
by  female  owner,  199,  200,  478  et  seq. 
by  coparcener  other  than  manager,  208 
of  share  of  joint  property,  299-302 
setting  aside,  304-370 
by  son  to  avoid  dobt  of  father,  322 


602  INDEX, 

ALIENATION—  continued 

equities  on  sotting  aside,  303,  307,  51  ti 

right  of  Crown,  514 

of  endowed  property,  573,  574 

of  worship,  etc.,  573 


ALIMENT. 

ALTERATION  of  order  for  maintenance,  97,  OS 

ANCESTRAL  PROPERTY,  223.    Sec  COPARCENARY  PROPEKTY 

ANCESTRAL  TRADE,    fife  FAMILY  TBADE 

ANCIENT,    ttrc  CUSTOM 

AXMYA  DVYAMrftHYAYANA,  192 

ANNA  CHATRA,  bequest,  for,  551 

AXWADSYIEA  8TBZDHANA, 

described,  437 

inheritance  according  to  Mayukha,  452 

Smnti  Chandrika,  455 
Bengal  school,  459,  460 

APAVIDDHA,  101 

APPLICATION, 

of  proceeds  of  alienation,  292,  294 

APPOINTED  DAUGHTER,  100 
APRATIBA3DHADA"¥A>  241 
APPOINTMENT,  POWER  OF,  540 

ARBITRATION, 

powers  of  manager,  277 

ARRANGEMENT.    Sea  AGREEMENT 
ARREARS  of  maintenance,  94,  95 
ARSHA  MARRIAGE,  54 

ASCETIC, 

adoption  by,  104 
inheritance  to,  415,  416 

ASSAM,  Hindu  law  administered  in,  4 
ASSOCIATED  BROTHER,  391,  414,  427 
ASTHAL.    SCR  MTTTT 

A8TTRA  MARRIAGE,  54,  55 

inheritance  to  stridhana,  451,  454,  455,  456,  460 


ATMA 

order  of  succession,  401-407 
descendants  preferred,  402 
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ATTACHMENT, 

of  maintenance,  84 

of  sharo  of  joint  property,  299-301 

of  endowed  property,  567 

of  right  of  management  or  worship,  574,  575 

ATTESTATION  by  reversioner,  489 

AURASA  SON,  100 
of  will,  544 

AYAUTAKA  STRIDE  AN  A,  defined,  435 
AWARD  based  on  necessity,  405 

BABUANA  GRANT,  203,  205 
BACHELOR,  adoption  by,  106 

BANDHUS.    See  ATMA,  MATW,  PlTRI 
defined,  379,  397,  398 
according  to  Mitakshara,  398-400 

who  inherit,  398-400 

mutual  mpinda  relationship,  400 

rule  of  exclusion,  399,  400 

kinds  of,  400 

order  of  succession,  401,  402 
Mayukha,  402 
Bengal  school,  420 

BENARES  SCHOOL,  13 
works  of  authority,  16, 17 
adoption,  119 

BENGAL,  Hindu  law  administered  in,  4 

BENGAL    SCHOOL,    12.     See  COPARCENERS,    COPARCENARY    PROPERTY, 

SAPINDAS 

works  of  authority,  14, 15 
difference  from  Mitakshara  school,  20,  21 
adoption,  119 

to  what  property  inheritance  applies,  362 
inheritance  to  males,  Chap.  XII. 
stridhana,  457-462 
impartible  estate,  519 

BEQUEST.    See  DEVISE,  WILL 
separate  property,  251 

BETROTHAL, 

Hindu  law  administered,  3-5 
marriage  after,  37 
death  of  girl,  59 

BIGAMY.    See  MARRIAGE,  REMARRIAGE 
convert  to  Christianity,  23,  note  6 ;  36 
Brahmo  Somaj,  36,  note  2 
of  woman,  36,  37 
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BIHAU.  Hindu  law  admmisleri'd.  4 

BIItt'H, 

rightw  vested  by,  under  Milakshara,  20,  225 
\\heu  de  vests  inheritance,  303,  387S  42  i 
«»f  son  io  rlisfmnlifjocl  person,  374 

KLIXDXE&S, 

adoption,  100 

OTclusjon  from  copartnership,  228,  229 
inheritance,  370-372 

BOMBAY, 

female  heir?,  £10-413 
thru  povreis,  4/53 

BUM  DAY  PRESIDENCY',  Hindu  Uw  administered  in,  4 
BBAlLlQttAm,  415,  410 

BRAHMA  MARRIAOEj  5i9  450,  153,  400 
presumption,  02,  <33,  4oO,  453 

BRAEDIIXfl,  L>2 

gift  to,  Jjy  \\  I«IOTT,  4S] 


marriage,  30,  3,&/«?  2  •  .18 
adoption,  148 

UUEACH  OF  PROMISE  of  marriage,  59 

BRITISH  BKTJTCmSTAX,  Hindu  law  administered  in,  5 

BftOTKEB, 

right-  to  civc  in  marriage,  47 
adoption,  13(1 
adoption  of,  143 
-partition,  33S 

inheritance,  Mitakshara  school,  300,  301 
half  blood,  300,  301 
Mayukha,  391 

associated  bcforo  unassocititud,  3'Jl,  414,  415 
reunited,  390 
Bengal  school,  422,  42t»,  427 

undivided  before  divided,  427 
half  blood,  427 

inheritance  to  maiden's  properly,  447 
stridTiana,  Mitakshara^school,  451 
Sutta,  447 

Smriti  Chandrika,  453 
Mithila  school,  450 
Bengal  school,  45i),  400 

BROTHER'S  DAUGHTER, 
Bombay,  411 
Madras,  413 
powers  over  property,  Bombay,  407 
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BROTHER'S  DAUGHTER'S  DAUGHTER'S  SON,  Mitak&hara,  404 

BROTHER'S  DAUGHTER'S  {SON,  304,  300 
Mitakshara,  402 
Bengal  school,  421,  429,  430 

BROTHER'S  DAUGHTER'S  SON'S  SON,  Mitakshara,  403 

BROTHER'S  SON, 
take  per  capita,  367 
Mayukha,  391,  394 
Mitakshara,  391 

half,  competition  with  sister  in  Bombay,  410 
Bengal  school,  422,  428 
vtndhana,  Bengal  school,  461 

BROTHER'S  SON'S  DAUGHTER, 
Bengal,  428 
Bombay,  411 
powers,  467 

BROTHER'S  SON'S  DAUGHTER'S  SON,  300 
Mitakshara,  402 
Bengal  school,  429,  430 

BROTHER'S  SON'S  SON, 
Mitakshara,  392 
Bengal  school,  428 

BROTHER'S  SON'S  SON'S  SON, 
Mitakshara,  394 
Bengal  school,  428 

BROTHER'S  SON'S  SON'S  SON'S  SON,  Mitakshara,  394 
BROTHER'S  SON'S  SON'S  SON'S  SON'S  SON,  Mitakshara  394 
BROTHER'S  SON'S  WIDOW,  in  Bombay,  412 

BROTHER'S  WIDOW,  364 
Bombay,  413 
Madras,  456 

BURDEN  OF  PROOF.    See  CUSTOM,  PBHSUMMKMT 
suit  for  maintenance,  83,  84 
adoption,  171, 172, 177 
joint  family,  220-223 
disqualification,  228,  229,  373 
separate  property,  254-259 
change  of  property  by  treatment,  258 
property  acquired  from  savings  of  impartible  estate,  2fi£ 
sale  or  charge  by  manager,  293-295 

by  female  heir,  478,  510-512 
reunion,  360 

BURMA,  Hindu  law  administered  in,  5 
BUSINESS.    See  FAMILY  TRADE 
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CANCELLATION  of  adoption,  157 

CASTE,    dee  CUSTOM 

application  of  Hindu  law,  8 
questions  of,  6-8 
principal  castes,  22,  23 
indentity  in  marriage,  38,  39 

adoption,  138 
loss  of,  23 

desertion,  69,  70 

by  son,  adoption,  104,  105 

by  adopting  father,  110 

guardianship,  216 

effect  on  inheritance,  374,  375 

CENTRAL  PROVINCES,  Hindu  law  administered  in,  5 

CEREMONIES.    See  RELIGIOUS  CEREMONIES 
marriage,  58-61 
adoption,  149-155 

burden  of  proof,  177 

CERTIFICATE,  succession  of  reversioner,  508 

CHANGE  OF  RELIC4ION.    See  RELIGION,  CHANGE  OP,  RELIGIOUS  CERE- 
MONIES 

effect  on  coparcenary,  350 

inheritance,  374,  375 

CHARITABLE  ENDOWMENTS.    See  ENDOWMENTS 
bequest  to,  539,  540 

CHARITABLE  ENDOWMENTS  ACT,  595 

CHARITABLE  PURPOSES, 
alienation  by  woman  for,  480 
bequest  for,  540,  550 

CHASTITY.    &se  UNCHASTITY 

CHILDREN, 

legitimate,  99 

illegitimate,  99 

presumption  as  to  legitimacy,  99 

CHRISTIANS, 

effect  of  conversion,  25 
succession,  25 
on  coparcenary,  350 
.polygamy,  36 

CLASS,  gift  to,  in  gift  or  will,  534,  535 
CODER,  11 

COERCION,  adoption,  152 
COMMENTARIES,  12, 14-20 
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COMMITTEES, 

of  religious  endowments,  580-589 
suits  against,  590,  591 

"COMPACT"  SERIES  OP  HEIRS,  391,  392 
COMPENSATION,  on  sotting  aside  alienation,  307,  315 

COMPROMISE, 

property  acquired  by,  241 

by  manager,  277 

by  female  owner,  495,  496 

CONCUBINE,  maintenance  of,  85 

CONDITION, 

on  adoption,  116, 184-1 $7 
repugnant,  in  gift  or  will,  532,  533 

CONDITIONAL  ADOPTION,  116 
conditional  gift,  151 

CONDITIONAL  MARRIAGE,  GO,  61 

CONDONATION  of  marital  offence,  70 

CONJUGAL  RIGHTS.    SCQ  RESTITUTION  OP  CONJUGAL  RIGHTS 

CONSENT.    SM  ACQUIESCENCE 
of  son  to  adoption,  105, 156,  157 
of  kinsmen  to  adoption.  121-121, 126 
of  person  adopted,  153 
of  giver  and  taker,  152 
to  invalid  adoption,  156, 157 
to  de vesting  on  adoption,  197 
to  alienation  by  manager,  283, 293,  30G 
of  roversioners  to  alienation,  200,  486-490 
form  of,  489 
mortgage,  487 

CONSTRUCTION, 

of  permission  to  adopt,  117 
of  wills,  528-530 

CONSUMMATION, 

not  necessary  to  validity  of  marriage,  61 
restitution  of  conjugal  rights,  70 

CONTINGENT  PERMISSION  to  adopt,  110 

CONTRACT, 

application  of  Hindu  law,  8 

payment  to  guardian  for  marriage,  5,  52 

by  wife,  75 

CONTRIBUTION,  234 

COPARCENARY  PROPERTY.    See,    SEPARATE    PROPERTY,    IMPARTIBLE 

PROPERTY,  MANAGES  OB  JOINT  FAMILY 
right  of  adopted  son,  184 
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COPARCENA R V   PllUPEKT Y—cowfto uuZ 
\\hatis,  223,  238-248 

common  interest,  237,  238 

joint  transfer,  239 

acquisitions  by  family,  230,  240,  245 

gift  or  devise,  240 

acquired  by  compromise,  241 

maternal  grandfather's  property,  211-243 

unobstructed  heritage,  241,  242 

share  on  partition,  244 

gift  or  devise  by  father  244 

reunited  coparceners,  245 

property  treated  as,  245 

accretions,  240 

slight  or  indirect  aid,  240-248 
coparcenary  as  regards  some  coparceners  only,  24S 
endowed  property,  24S 
held  by  or  in  name  of  coparcener,  254-25S 
management  and  disposal,  Chap.  VII. 
application  of  proceeds,  200 
payments,  26G 
transactions,  200,  207 
no  inheritance  to,  301S  3UJ 

COPARCENERS    titc  UO*AKCINABY  PROPERTY,  JOIST  FAMILY,  LIMITATION 

SEPARATE  PROPERTY 
who  are,  223-230 

Bengal  school,  223,  224 

power  of  disposition,  224,  225 
effect  of  death,  237 
Mitakshara  school,  225-228 
interest  of  son,  225,  226 
illegitimate  sons,  227,  228 
women,  228 

exclusion  by  infirmity,  228,  229 
renunciation  of  interest,  230 
rights,  230-236 

joint  possession,  230, 231, 233,  234 
building  with  consent,  232,  233 
suit  for  share,  233 
maintenance,  234,  235 
information  as  to  management,  235 
suit  to  restrain  illegal  act,  230 
to  partition,  230.    See  PARTITION 
where  father  manager,  236,  237 
Mitafcshara  law,  effect^f  death,  23C,  237 
survivorship,  237 
shares  not  defined,  238 
powers  over  separate  property,  248,  249 
to  be  parties  to  transactions,  260,  2G7 

suits,  2  67-2 GO 
right  to  account,  272 
decree  against  manager,  267,  278,  279 
alienation  and  charge,  283,  298 
acts  of,  275 
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COPARCENERS— continued 

surviving  coparcener,  298,  299 

alienation  of  undivided  share,  299-302.    See  SHARES 

who  may  contest  alienation,  304,  305 

how  alienation  set  aside,  305,  306 

consent,  306 

limitation,  306 

compensation,  307 

improvements,  307 
not  liable  for  debts  except  of  father,  324 

COSTS, 

suit  against  manager  for  account,  272 
alienation  to  provide  for,  290,  483 

COURTS  OP  LAW, 
decisions,  21 

control  over  guardian,  49,  50 
powers  as  to  marriage,  50,  51 
jurisdiction  as  to  marriage,  61,  62 
duty  in  suit  for  maintenance,  97 
suits  as  to  worship,  547 

COURTS  OF  WARDS, 

Bengal,  marriage  of  ward,  49 

Madras,  ditto,  49 

adoption  by  wards  of,  108, 109 

sale  by,  493 

religious  institution,  570 

COUSIN'S  WIDOW,  inheritance,  Bombay,  364 
COVENANT.    See  AGREEMENT 
CO-WIDOW,    tiee  Co-WiFE 

CO-WIFE, 

succession  to  rfndhana,  Mitakshara,  451 

Mayukha,  453,  454 

CO-WIFE'S  SON.    See  STEPSON 

CKOWN.    See  ESCHEAT 

restraining  acts  of  limited  owner,  514 

CRUELTY, 

by  husband,  68,  69 
wife,  69 

CUSTODY,    See  GUARDIANSHIP 

CUSTOM,  27-32 

definition,  27 
Acts  recognizing,  28 
conditions  of  validity,  28-31 
definite  and  continuous,  2S 
ancient,  28,  29 
immoral,  28,  29,  31 
construction,  29 
H.L.  2  B 
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CUSTOM— continued 
proof,  32 

discontinuance,  30 
judicial  recognition,  31 
burden  of  proof,  32 " 
evidence  of,  32 

customary  forms  of  marriage,  50-58 
divorce,  63 

prohibiting  adoption,  102 
appointment  of  manager  of  endowment,  568 

CUTCHI  MEMONS,24 
CYPRE'S  DOCTRINE,  552 


DAIVA  MARRIAGE,  54 

DAMAGES, 

for  enticing  wife,  74 
adultery,  74 

DAMDUPAT,  8,  9 

DANCING  GIRLS, 

adoption  by,  31,  1G3, 164 
inheritance  to,  462,  463 

DATTA  HOMAM,  153-155 
DATTAKA  ADOPTION.    See  ADOPTION 
DATTAKA  CHANDRIKA,  15,  18, 19 
DATTAKA  MIMANSA,  17,  19,  20 
DATTAKA  SON,  101.    See  ADOPTION 

DAUGHTER, 

maintenance  of,  206,  207,  234, 235,  271 
competition  with  illegitimate  son,  384 
inheritance,  Mitakshara  school,  387-389 

Mithila  school,  388 
succession  on  her  death,  388,  389 
estate  taken  by,  388,  467,  Chap.  XV, 
prostitute,  388 
illegitimate,  388 
Bengal  school,  417,  424,  425 
stridliana,  Mitakshara,  448,  449 
Mayukha,  452,  453 
Smriti  Chandnka,  455 
Mithila  school,  456 
Bengal  school,  457,  458,  459 
powers  over  inherited  property,  465-467 
Bombay,  467 
maiden,  469 

o,  by  widow,  484, 4$J 
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DAUGHTER-IN-LAW, 

maintenance  of,  209,  210,  211 
inheritance,  Bombay,  412,  413, 

to  stndliana,  Mayukha,  454 

Smriti  Chandrika,  456 

DAUGHTER'S  DAUGHTER, 
Bombay,  411 
Madras,  423 
tlndhnna,,  Mitakshara,  449 

Mayukha,  452,  453,  454 

Mithila  school,  456 

Bengal  school,  457 

DAUGHTER'S  DAUGHTERS  SON,  3(50 
Mitakshara,  401,404 

DAUGHTER'S  SON.    See  COPARCENERS 
adoption  of,  141 
take  per  capita,  307 

competition  with  illegitimate  son,  384 
Mitakshara,  389,  301) 
Bengal  school,  425,  42<i 
ttridhanrt,  Mitakshara,  440 

Mayukha,  452,  453 
Mithila  school,  450 
Bengal  school,  457,  458,  459 

DAUGHTER'S  SON'S  SON, 

Mitakshara  school,  389,  401,  403 
Bengal  school,  426 
slridhana,  Maynkha,  45  i 

Bengal  school,  457 

DAUGHTER'S  SON'S  WIDOW,  304 
DAYABHAGA,  11,  15 

DAYABHAGA  SCHOOL,  12,  13.    See  BENGAL  SCHOOL 
works  of  authority,  14,  15 

DAYA-KRAMA  SANGRAHA,  15 

DEAFNESS, 

exclusion  from  coparcenary,  228,  229 
inheritance,  371,  372 

DEATH  of  coparcener  (Mitakshara  law),  236,  237 
family  business,  237,  275,  276 

DEBTS.    See  FATHER 
of  remarried  widow,  70 
preferred  to  maintenance,  88 
duty  of  manager,  271 
power  of  manager,  27(5 
election  hy  creditor,  276,  277 
Alienation  to  pay,  by  manager,  28S 

by  female  owner,  482,  488 
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DEBTS — continued 

liability  of  heir,  323,  324 

impartible  estate,  324 

coparcener,  B24 

manager  of  endowment,  564,  567 
of  father  (Mitakshara  law),  Chap.  VIII.    See  FATHER 
liability  of  heir  or  devisee  or  person  in  possession,  323,  324 

successor  to  impartible  property,  324 
provision  for,  on  partition,  355 
barred  by  limitation,  288,  482 

DEBUTTER  PROPERTY,    flee  ENDOWMENT 
inheritance,  188 

DECLARATORY  DECREE, 
adoption,  105,  160 
alienation,  236,  note  2,  305 
in  suit  by  reversioner,  503-505 
does  not  bind  subsequent  reversioner,  565 
in  suit  by  subsequent  revcrsionor,  505-507 

DECREE.    See  DECLARATORY  DECIDE,  HUSBAND  AND  WIFE,  RESTITUTION 

OF  CONJUGAL  RIGHTS 
for  maintenance,  91-97 

alteration,  97 

execution,  98 
against  manager,  267, 278 
at  instance  of  manager,  278,  279 
against  manager  on  mortgage,  280-282, 315 
for  money  against  father,  317 
execution  after  death  of  father,  318,  319 
duty  of  judgment  creditor,  320 

"  purchaser,  320 

execution  against  female  owner,  493 
against  female  owner,  494, 495 
sale  in  execution  of,  496-498 
against  manager  of  endowment,  567 

DEDICATION,  proof  of,  553 
DEITY.    See  IDOL 
DESAI,  land  impartible,  261 

DESERTION.    See  RESTITUTION  OF  CONJUGAL  RIGHTS, 
grounds  of,  68-72 

DESHMUKH,  land  impartible,  261 

DETENTION  OF  WIFE, 
suit,  74 
summary  remedies,  73,  74 

DETESTING  Otf  INHERITANCE,  363,  374,  387 
on  adoption,  193-199 
consent  to,  197 
rights  o!  survivorship,  198 
estate  of  widow,  387 


613 


DEVISE.    See  BEQUEST 
to  joint  family,  240 
by  father,  244 
of  undivided  share,  303 

DHARM,  bequest  for,  550 
DHARMA,  10 

DHARMA  SASTRAS,  10,  11 
DIGESTS,  12,  14-20 

DISCLAIMER.    See  As  VNDONMENT,  RELINQTJISHMENT 
by  female  owner,  400,  note  5 
by  other  heir,  375 

DISEASE.    See  EXCLUSION  TKOM  INHERITANCE 
defence  to  restitution  of  conjugal  rights,  69 

D1S1NHERISON,  365,  530 

DISQUALIFICATION,    #oe  EXCLUSION  FKOM  INHERITANCE 

DIVORCE,    tfee  DIVUUCEI>  WOMAN,  30,  37 
Hindu  law  administered,  3-5 
unknown  to  Hindu  law,  03 
when  allowed,  63,  64 
not  effected  by  adultery,  64 
Indian  Divorce  Act,  64 
convert  to  Christianity,  64 
maintenance  after,  77 

DIVORCED  WOMAN,  relationship  of  children  of,  391 
DONATIONS  MORTIS   CAUSA,  523 
DONEE.    See  GIFT 

DRAVIDA  (OE  DRAVIRA)  SCHOOL,  13 
works  of  authority,  17,  IS 
adoption  by  widow,  120-124 

DUMBNESS, 

o  \clusion  from  coparcenership,  228,  229 
inheritance,  371,  372 

DVYAMUSHYAYANA, 

forms  and  conditions,  190,  191 
inheritance,  192,  193 
aftcrborn  sons,  193 

DWA1TA  NIRNAYA,  20 
DWAITA  PARISHISHTA,  20 

EASEMENT  for  religious  or  charitable  purpose,  549 

ELECTION, 

as  to  adoption,  170,  171 
by  creditor,  276,  277 
of  manager,  269 
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ENDOWMENTS,  Chap.  XIX     #ee  MANAGER  OB  ENDOWED  PROPERTY 
bequest  for,  539,  540 
objects,  646,  555 
powers  of  Courts,  547 
creation,  548, 549 
conditions  of  validity,  548 
perpetuity,  548 
devesting  of  interest,  548,  549 
charge  on  property,  549 
casement,  549 
future  operation,  549 
certainty,  550-552 
cypres  doctrine,  552 
must  be  real,  552,  553 
mode  of  dedication,  553 
evidence  of  terms,  553,  554 
settlement  of  scheme,  554 
revocation,  554,  5G6 

for  worship  of  deity,  555,  55fi.    See  TEMPLE 
trustee  or  manager,  556  et  se?. 

powers,  558,  561-5C4 

position,  558 

duty,  55*,  559 

application  of  income,  559 

account,  560 

Mutts,  560 

Mohunt,  561,  502 

suite,  563,  564 

debts  and  alienation,  564,  565 
attachment  of  property;  567 
suits  with  respect  to,  576-580 
removal  of  manager,  etc.,  580,  581 
statutory  provisions  for  superintendence,  582-595  • 
appropriation  by  Board  of  Revenue,  583 
misappropriation,  583 
appointment  of  agents,  583 

trustees,  etc.,  583 

transfer  to  Madras  Municipal  Council  and  Local  Boards,  584 
Religious  Endowments  Act,  584-595 

trustees,  585,  586 

committees,  586-589 

accounts,  590 

suit,  590-594 

endowments  partly  religious  partly  secular,  595 
Government  not  to  hold  charge  of,  595 
Charitable  Endowments  Act,  595 
Coorg,  596 

ESCHEAT,  416 

in  preference  to  unnamed  woman,  411 
stridlwna  property,  462 
management  of  property,  416 

ESTATE.    8te  DAUGHTER,  WIDOW,  Woausr 
attempt  to  create  new  form,  532 
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ESTOPPEL, 

adoption,  172,  173 
alienation,  306 

EUNUCH.    See  IMPOTENCE 
marriage,  35 
adoption,  109, 110 

EVIDENCE.    See  PROO* 

EXCLUSION  FROM  COPARCENARY,  228,  229 

EXCLUSION  FROM  INHERITANCE, 
right  of  adoption,  109, 110 
unchaste  widow,  368 
other  unchaste  heirs,  3Gb,  369 
remarriage,  369,  370 
physical  defects,  370-372 
murder,  373 
result  of,  373 

wife  of  disqualified  person,  373,  374 
property  not  devested,  374 
fttndJian  property,  374 
change  of  religion,  374,  375 
abandonment  of  worldly  aifairs,  375 

EXECUTION,  See  DECREE 
EXECUTOR,  position  of,  545 
EXOGAMY,  39 

"  FACTUM  VALET,"  doctrinr  of,  2,  3 

FAMILY.    See  JOINT  FAMILY 
custom,  27-32 

FAMILY  ARRANGEMENT,  485 

FAMILY  DWELLING  HOUSE, 
ncht  of  widow,  80,  81 
purchaser,  80,  81 
partition,  341,  357 

FAMILY  SETTLEMENT,  534 
in  Bengal  and  Oudh,  540 

FAMILY  TRADE  OR  BUSINESS, 
powers  of  manager,  275,  276 
new  business,  275 
alienation,  480 
debts,  492 
FATHER.    See  ADOPTION,  CopiECENER-,  MAINTENANCE,  MANAGER  OP  JOINT 

FAMILY,  MARTUAQE,  PARTITION 
right  to  give  in  marriage,  47 
delegation,  48 


remarriage  of  widow,  51 
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FATHER— 'onftftued. 

marriage  expenses,  53 
gift  in  adoption,  134-137 
adoptive  father,  powers,  183 

alienation,  200,  201 
duties  and  rights,  Chap,  V. 
maintenance  of  children,  206 

married  daughter,  207 

illegitimate  children,  99,  207,  208 

daughter-in-law,  209-211 

son-in-law,  211 

of  parents,  212 
guardianship,  213,  214 

loss  of  right,  215,  216 

testamentary  guardian,  213 

remedies,  217 

manager  of  Joint  family  (Mitakshara  taw),  236 
gift  or  devise  by,  244,  284,  285 
decree  against,  as  manager,  273 
power  over  movables,  285 
powers  over  coparcenary  property,  285,  286 
setting  aside  alienation  by,  304-306 
duty  of  son  to  pay  his  debts,  308 
alienation  for  payment  of  debts,  308-315 

illegal  or  immoral  purposes,  310-312 

interest,  313 

power  limited  to  father,  313 

official  assignee,  313 

mortgage  for  non-antecedent  debt,  313,  314 

when  sons  can  set  aside,  315 

question  whether  passed  property,  315 

whether  sons  bound  by  decree,  315-318 

rights  of  sons  when  not  parties,  315-318 

when  interest  of  sons  pass  by  execution  against  father,  316,  317,  318,  319 
decree  for  money,  317 

execution  of  decree  after  death  of  father,  318,  319 
decree  against  sons,  321 
personalliability  of  father,  321 
simple  contract  debts,  321 
Interest,  322 
limitation,  322 
debt  not  a  charge,  322 

effect  of  alienation,  322 

remedy  limited  to  assets,  323 

liability  after  partition,  323 

Bengal  school,  323 
inheritance,  Mayukha,  390 

Mitakshara,  390 

Bengal  school,  426 

maiden's  property,  446,  447 

tfridfianaj  Mitakshara,  451 

Mayukha,  454,  455 
Mithila  school,  456 
Bengal  school,  459,  460 
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"FATHER"  includes  adoptive  father,  178, 179 
FATHER-IN-LAW.    See  HUSBAND'S  FATHER 

FATHER'S  BROTHER, 
adoption  of,  143 
inheritance,  Mitakshara,  393,  894 

Mayukha,  393,  394 

Smriti  Chandrika,  396 

Bengal  school,  429 

FATHER'S  BROTHER'S  DAUGHTER'S  DAUGHTER'S  SON, 
Mitakshara,  404 

FATHER'S  BROTHER'S  DAUGHTER'S  SON,  364,  300 
Mitakshara,  402 
Bengal  school,  421,  429,  431 

FATHER'S  BROTHER'S  DAUGHTER  3  SON'S  SON,  Mitakshara,  403 

FATHER'S  BROTHERS  SON, 
adoption  of,  143 
inheritance,  Mitakshara,  394 

Smriti  Chandrika,  390 

after  sister  in  Bombay,  411 

Bengal  school,  429 

maiden's  property,  447 

FATHER'S  BROTHER'S  SON'S  DAUGHTER'S  SON, 
Mitakshara,  402 
Bengal  school,  429,  431 

FATHER'S  BROTHER'S  SON'S  SON, 
adoption  of,  143 
Mitakshara,  394 
after  sister  in  Bombay,  411 
Bengal  school,  429 

FATHER'S  BROTHER'S  SON'S  SON'S  SON, 
Mitakshara,  395 
adoption  of,  143 

FATHER'S  BROTHER'S  SON'S  SON'S  SON'S  SON,  Mitakshara,  395 

FATHER'S  BROTHER'S   SON'S   SON'S  SON'S  SON'S  SON,  Mitakshara, 
395 

FATHER'S  BROTHER'S  SON'S  WIDOW,  in  Bombay,  412 
FATHER'S  BROTHER'S  WIDOW,  in  Bombay";  412 
FATHER'S  DAUGHTER,    &c  SISTEK 

FATHER'S  FATHER, 

right  to  give  in  marriage,  47 
marriage  expenses,  53 
inheritance,  Mitakshara,  393 
Mayukha,  393 
Bengal  school,  429 


INDEX. 

FATHER'S   FATHERS   BROTHER.    8*  FATHER'^   FATHER^  FATHER'S 
Soar 

FATHER'S  FATHER'S  BROTHER'S  DAUGHTER'S  SON.    tee  FATHER'S 
FATHER'S  FATHER'S  SON'S  DAUGHTER'S  SON 

FATHERS  FATHER'S  BROTHER'S  SON'S  SON'S  SON,  Mitakshara,  395 

FATHER'S  FATHER'S  BROTHER'S  SON'S  SON'S  SON'S  SON,  Mitakshara, 
395 

FATHER'S  FATHER'S  BROTHER'S  SON'S  SON'S  SON'S  SON'S  SON, 
Mitakshara,  395 

FATHER'S  FATHER'S  DAUGHTER'S  DAUGHTER'S  SON,  Mitakshara, 
40i 

FATHER  S  FATHER'S  DAUGHTER'S  SON.    See  FATHER'S  SISTER'S  Sox 

FATHER'S  FATHER  S  DAUGHTER'S  SON'S  SON, 
Mitakshara,  403 
ttridhana,  Mayukha,  454 

FATHER'S  FATHER'S  FATHER, 
Mitakshara,  394 
Mayukha,  394 
Bengal  school,  429 

FATHER'S  FATHER'S  FATHER'S  DAUGHTER'S  DAUGHTER'S  SON, 
Mitakshara,  404,  407 

FATHER'S  FATHER'S  FATHER'S  DAUGHTER'S  SON, 
Mitakshara,  403,  407 
Bengal  school,  426,  430 

FATHER'S  FATHER'S  FATHER'S  DAUGHTER'S  SON'S  SON, 
Mitakshara,  403,  407 

FATHER'S  FATHER'S  FATHER'S  MOTHER, 
Mitakshara,  395 

FATHER'S  FATHER'S  FATHER'S  SON, 
Mitakshara,  394 
Smriti  Chandnka,  397 
Bengal  school,  430 

FATHER  8  FATHER'S  FATHER'S  SON'S  DAUGHTER'S  DAUGHTER'S 
SON,  Mitakshara,  404,  407 

FATHER  S  FATHER'S  FATHER'S  SON'S  DAUGHTER'S  SON,  364 
Mitakshara,  403,  407    * 
Bengal  school,  421,  422,  430,  431 

FATHER'S  FATHER'S  FATHER'S  SON'S  DAUGHTER'S  SON'S  SON, 
Mitakshara,  403,  407 

FATHER'S  FATHER'S  FATHER'S  SON'S  SON, 
Mitakshara,  394 
Smriti  Chandrika,  397 
Bengal  school,  430 
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FATHER'S  FATHER'S  FATHER'S  SON'S  SONS  DAl'UHTEIVS  SOX 
Mitakshara,  403,  407 
Bengal  school,  430,  4,'U 

FATHER'S  FATHER'S  FATHERS  SON  S  SON'S  SOX, 
Mitakshara,  394 
Bengal  school,  430 

FATHER'S  FATHER'S  FATHER'S  SON'S  SON'S  SON'S  SON, 
Mitakshara,  395 
Bengal  school,  421 

FATHER'S  FATHER'S   FATHER'S   SON'S   SON'S  SON'S  SON'S  SON, 
Mitakshara,  395 

FATHER'S  FATHERS  FATHER'S  SONS  SONS  SONS  SON'S  SON'S 
SON,  Mitakshara,  395 

FATHER'S  FATHER'S  FATHER  S  FATHER,  Mitulwlwra,  »0."i 

FATHER  S       FATHER'S       FATHER  S       FATHER  S       DAUGHTER  S 
DAUGHTER'S  SON,  Mitakshara,  i04,  407 

FATHER'S     FATHER'S    FATHER'S    FATHERS    DAUGHTER'S    SOX, 
Mitakshaia,  4035  407 

FATHER'S   FATHER'S   FATHER'S   FATHER'S   DAUGHTER'S   SON'S 
SON,  Mitakshara,  403,  407 

FATHER'S  FATHER  S  FATHER'S  FATHER'S  SON, 
Mitakshara,  395 
Smriti  Chandrika,  390 

FATHER'S   FATHER'S   FATHER'S   FATHER'S   SON'S   DAUGHTER'S 
DAUGHTER'S  SON,  Mitakshara,  404,  407 

FATHER'S   FATHER'S   FATHER'S   FATHER'S   SONS    DAUGHTER'S 
SON,  Mitakshara,  403,  407 

FATHER'S   FATHER'S    FATHER'S   FATHER'S    SON'S    DAUGHTER'S 
SON'S  SON,  Mitakshara,  404,  407 

FATHER'S  FATHER'S  FATHER'S  FATHER'S  SON  S  SOX. 
Mitakshara,  395 
Smrifci  Chandrika,  390 

FATHER'S  FATHER'S  FATHER'S  FATHER'S  SON'S  SON'S  DAUGHTER'S 
SON,  Mitakshara,  403,  407 

FATHER'S    FATHER'S    FATHER'S    FATHER'S    SON'S    SON'S    SON, 
Mitakshara,  395 

FATHER'S   FATHER'S   FATHER'S   FATHER'S*  SON'S    SON'S    SON'S 

SON,  Mitakshara,  396 
FATHER'S   FATHER'S   FATHER'S   FATHER'S    SON'S    SON'S    SOX'S 

SON'S    SON,  Mitakshara,  39C 
FATHER'S    FATHER'S   FATHER'S   FATHER'S    SON'S    SON'S    SON'S 

SON'S  SON'S  SON,  Mitakshara,  396 
FATHER'S  FATHER'S  FATHER'S  FATHER'S  FATHER,  Mitakshara,  395 
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FATHERS  FATHER'S  FATHER'S  FATHER'S   FATHER'S   MOTHER, 
Mitakshara,  395 

FATHER'S  FATHER'S  FATHER'S  FATHER'S  FATHER'S  SON, 
Mitakshara,  395 
Smriti  Chandrika,  396 

FATHER'S  FATHER'S  FATHER'S  FATHER'S  FATHER'S  SON'S  SON, 
Mitakshara,  395 
Smriti  Chandrika,  390 

FATHER'S  FATHER'S  FATHER'S  FATHER'S  FATHER'S  SON'S  SON'S 
SON,  Mitakshara,  395 

FATHERS  FATHER'S  FATHER'S  FATHER'S  FATHER'S  SON'S  SON'S 
SON'S  SON,  Mitakshara,  396 

FATHER'S  FATHERS  FATHER'S  FATHER'S  FATHER'S  SON'S  SON'S 
SON'S  SON'S  SON,  Mitakshara,  396 

FATHER'S  FATHER'S  FATHER'S  FATHER'S  FATHER'S  SON'S  SON'S 
SON'S  SON'S  SON'S  SON,  Mitakshara,  390 

FATHER'S   FATHER'S   FATHER'S   FATHER'S   FATHER'S   FATHER, 
Mitakshara,,  393 

FATHER'S  FATHERS  FATHER'S  FATHER'S  FATHER'S  FATHER'S 
SON,  Mitakshara;  395 . 

FATHER'S  FATHER'S  FATHER'S  FATHER'S  FATHER'S  FATHER'S 
SON'S  SON,  Mitakshara,  395 

FATHER'S  FATHER'S  FATHER'S  FATHER'S  FATHER'S  -FATHER'S 
SON'S  SON'S  SON,  Mitakshara,  396 

FATHER'S  FATHER'S  FATHER'S*  FATHER'S  FATHER'S  FATHER'S 
SON'S  SON'S  SON'S  SON,  Mitakshara,  396 

FATHER'S  FATHER'S  FATHER'S  FATHER'S  FATHER'S  FATHER'S 

SON'S  SON'S  SON'S  SON'S  SON,  Mitakshara,  39G 

FATHER'S  FATHER'S  FATHER'S  FATHER'S  FATHER'S  FATHER'S 
SON'S  SON'S  SON'S  SON'S  SON'S  SON,  Mitakshara,  396 

FATHER'S  FATHER'S  FATHER'S  FATHER'S  FATHER'S  MOTHER, 
Mitiikshaiau  305 

FATHER'S  FATHER'S  FATHER'S  FATHER'S  MOTHER,  Mitakshara,  395 
FATHER'S  FATHER'S  FATHER'S  MOTHER,  Mitakshara,  395 
FATHER'S  FATHER'S*FATHER'S  SON'S  DAUGHTER'S  SON,  416 

FATHER'S  FATHER'S  MOTHER 
Mitakshara,  394 
Bengal  school,  427,  429 

FATHER'S  FATHER'S  SISTER'S  SON,  364 
Mitakshara,  398,  403 

FATHER'S  FATHER'S  SON.    &je  FATHER'S  BROTHER 
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FATHER'S  FATHER'S    SON'S    DAUGHTER'S     DAUGHTER'S     SON, 

Mitakshara,  404 

FATHER'S  FATHER'S  SON'S  DAUGHTER'S  SON,  364,  3G6 
Mitakshara,  402 
Bengal  school,  429,  432 

FATHER'S  FATHER'S  SON'S  DAUGHTER'S  SON'S    SON,  Mitakshara, 
403 

FATHER'S  FATHER'S  SON'S  SON.    See  FATHEB'S  BROTHER'S  Sojr 

FATHER'S  FATHER'S  SON'S  SON'S  DAUGHTER'S  SON, 
Mitakshara,  402 
Bengal  school,  429,  431 

FATHER'S   FATHER'S   SON'S   SON'S   SON.    SM  FATHER'S   BROTHER'S 
SON'S  SON 

FATHER'S  FATHER'S  SON'S  SON'S  SON'S  SON,  Mitakshara,  395 

FATHER'S  FATHER'S  RON'S  SON'S  SON'S  SON'S  SON,   Mitakshara, 
395 

FATHER'S  FATHER'S  RON'S  SON'S  SON'S  SON'S  SON'S  SON,  Mitak- 
shara, 395 

FATHER'S  FATHER'S  SON'S  SON'S  WIDOW,  in  Bombay,  412,  413 
FATHER'S  FATHER'S  SON'S  WIDOW, 'in  Bombay,  412,  413 

FATHER'S  MOTHER, 
Mitakshara,  393 
Bengal  school,  427,  429 
maiden's  property,  447 

powers  over  inherited  property,  464-468.    See  WOMAST 
in  Bombay,  451 
share  on  partition,  334,  335 

FATHER'S  MOTHER'S  BROTHER,  Mitakshara,  408 
FATHER'S  MOTHER'S  BROTHER'S  SON,  Mitakshara,  408 

FATHER'S   MOTHER'S  FATHER'S  DAUGHTER'S  DAUGHTER'S  SON, 
Mitakshara,  408 

FATHER'S  MOTHER'S  FATHER'S  DAUGHTER'S  SON,  Mitakshara,  408 

FATHER'S  MOTHER'S  FATHER'S  DAUGHTER'S  SON'S  SON,  Mitak- 
shara, 408 

FATHER'S      MOTHER'S      FATHER'S       FATHER'S       DAUGHTER'S 
DAUGHTER'S  SON,  Mitakshara,  408 

FATHER'S    MOTHER'S    FATHER'S    FATHER'S    DAUGHTER'S    SON, 
Mitakshara,  408 

FATHER'S  MOTHER'S   FATHER'S    FATHER'S   DAUGHTER'S    SON'S 
SON,  Mitakshara,  408 

FATHER'S  MOTHER'S  FATHER'S  FATHER'S  FATHER'S  DAUGHTER'S 
SON,  Mitakshara,  408 
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FATHER'*     MOTHER'S     FATHER'S    FATHER'S     FATHER'S     SON, 
Mitakshara,  408 

FATHER'S     MOTHER'S     FATHER'S    FATHER'S    FATHER'S     SON'S 
DAUGHTER'S  SON,  Mitakshara,  408 

FATHER'S  MOTHER'S  FATHER'S  FATHER'S  FATHER'S  SON'S  SON'S 
DAUGHTER'S  SON,  Mitakshara,  408 

FATHER'S   MOTHER'S   FATHER'S  FATHER'S  SON'S   DAUGHTER'S 
DAUGHTER'S   RON,  Mitakshara,  408 

FATHER'S  MOTHER'S   FATHER'S   FATHER'S  SON'S   DAUGHTER'S 
SON,  Mitakshara,  408 

FATHER'S  MOTHERS   FATHER'S   FATHER'S   SON'S   DAUGHTER'S 
SON'S  SON,  Mitakshara,  408 

FATHER'S  MOTHER'S  FATHER'S  FATHER'S  FATHER'S  SON'S  SON, 
Mitakshara,  408 

FATHER'S  MOTHER'S  FATHER'S  FATHER'S  FATHER'S  SON'S  SON'S 
SON,  Mitakshara,  40S 

FATHER'S  MOTHER'S  FATHER'S  FATHER'S  FATHER'S  SON'S  SON'S 
SON'S  SON,  Mitakshara,  408 

FATHER'S  MOTHER'S  FATHER'S  FATHER'S  SON'SS(  >N'R  DAUGHTER'S 
SON,  Mitakshara,  408 

FATHER'S  MOTHER'S  FATHER'S  FATHER'S  SON,  Mitakshara,  408 

FATHER'S   MOTHER'S   FATHER'S  FATHER'S   SON'S    DAUGHTER'S 
SON'S  SON,  Mitakshara,  408 

FATHER'S  MOTHER'S  FATHER'S  FATHER'S  SON'S  SON,  Mitakshara. 
408 

FATHER'S  MOTHER'S  FATHER'S  FATHER'S  SON'S  SON'S  SON,  Mitak- 
shara, 408 

FATHER'S  MOTHER'S  FATHER'S  FATHER'S  SON'S  SON'S  SON'S  SON, 
Mitakshara,  408 

FATHER'S  MOTHER'S  FATHER'S  SON,  Mitakshara,  408 

FATHER'S  MOTHER'S  FATHER'S  SON'S  DAUGHTER'S  DAUGHTER'S 
SON,  Mitakshara,  408 

FATHER'S      MOTHER'S     FATHER'S     SON'S     DAUGHTER'S      SON, 
Mitakshara,  408    « 

FATHER'S  MOTHER'S  FATHER'S  SON'S  DAUGHTER'S  SON'S  SON, 
Mitakshara,  408 


FATHER'S  MOTHER'S  FATHER'S  SON'S  SON,  Mitakshara,  408 

FATHER'S  MOTHER'S  FATHER'S  SON'S  SON'S  DAUGHTER'S  S< 
.      Mitakshara,  408 

fATHPSB'S  BOTHER'S  FATHER'S  SON'S  SON'S  SON,  Mitakshfira,  408 
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FATHER'S  MOTHER'S  FATHER'S  SON'S  SON'S  SON'S  SON,  Mitak- 
shara,  408,  409 

FATHER'S  MOTHER'S  SISTER,  inheritance  to  maiden's  property,  447 

FATHER'S  SISTER, 
Madras,  413 
stridha,w,  447,  451,  454 

FATHER'S  SISTER'S  DAUGHTER'S  SON,  Mitakshara,  404 

FATHER'S  SISTER'S  SON,  364 
Mitakshara,  402 
Bengal  school,  429 
stridhanfs,  Mayukha,  454 
Bengal  school,  461 

FATHER'S  SISTER'S  SON'S  SON.    See  FATHER'S  FATHER'S  DAUGHTER'S 
SON'S  Sour 

FATHER'S  SON.    Sec  BROTHER 
FEEDING  HINDUS,  bequest  for,  550 

FEMALE  HEIR.    See  WOMAN 

not  new  stock  of  descent,  305,  3C7 
except  m  Bombay,  451,  407 
succession  after  her  death,  367 
unchastity,  368,  369 
physical  defect,  372 
in  Bombay,  410-413,  4(57,  468 

Madras,  413,  414 
Bengal  school,  417 
religious  office,  557,  569 

FORCE, 

marriage,  51 
adoption,  152 

FORMS  OF  MARRIAGE,  54  -58 
presumption,  62,  63 

FRAUD, 

setting  aside  marriage,  51 
adoption,  152 
by  a  coparcener,  373 
by  manager,  277,  278 
sab  or  charge,  297 
partition,  344 

FUNERAL  EXPENSES, 
of  widow,  88 
sale  for,  289,  290,  480 


GANDHARBA  MARRIAGE,  55,  56 
ceremonies,  59 

GARBHARI  GOSAVI, 
marriage,  34 
widow  of,  41 $ 
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GHAT,  for  moribund  persons,  549 

GIFT.    See  MARRIAGE,  TRUST 

of  property  subject  to  maintenance,  84,  85 

to  procure  consent  to  adoption,  123 

in  adoption,  134-137 

to  joint  family,  240 

by  father,  244, 284,  285 

separate  property,  251 

of  undivided  share,  303 

to  wife,  share  on  partition,  335 

by  husband  to  wife,  438 

of  immovable  property,  441-443 
to  wife  by  relatives,  437 

strangers,  438 

presumption,  442,  443 
to  other  female  relation,  442 
by  female  owner,  490 
to  daughter  or  son-in-law,  484,  485 
power  to  make,  521 
donee,  521 

necessity  for  possession,  522 
transfer.  523 
mortis  causd,  523 
subject  of,  521 
to  unborn  person,  524,  525 
failure  of  prior  disposition,  525 

GIFT  OVER,  541 
GIRL,  adoption  of,  103 
GOTKA,  meaning,  39,  note.  6  . 

GOTJ2AJA  SAPINDAS.    See  SAGOFRA  SAPINDAS 
defined,  379 

widow  of  (in  Bombay),  412,  413 
%&cngal  school,  420 

GOVERNMENT, 

consent  to  adoption,  150 

grants  by,  251, 252,  260, 261 

not  to  take  charge  of  temple,  etc,,  595 

GOVERNMENT  REVENUE, 

sale  or  charge  for  payment,  by  manager,  288 

by  female  heir,  482,  498 
exemption,  of  endowed  lands,  565 

GRANDFATHEB,    See  FATHER'S  FATHER,  MOTHER'S  FATHER 
gift  in  nwriage,  47 
adoption,  136 

maintenance  of  grandchildren,  211 
debts,  308.    ^ee  FATHER 

,  maintenance  of,  211 

$ee  FATHBR'S  MOTHER,  MOTHER'S  MOTHER 


(IKANTS  by  Government,  251,  252,  2(30,  201 

GREAT-GRANDFATHER,    See    FATHER'S    FATHERS   FATHER,    MOTHER'S 
FATHER'S  FATHER 

GREAT-GRANDMOTHER.    See  FATHER'S  FATHER'S  MOTHER 
right  on  partition,  335 

GUARDIAN.    See  MARRIAGE 
Hindu  law,  5 
right  of  father,  213-216 

mother,  214 

relations,  215 

appointed  by  Court,  214,  215 
testamentary,  213 
illegitimate  children,  214 
partition,  313,  314 
of  property  >  215 
minor  wife,  GO 
adopted  son,  179,  213 
loss  of  right,  215,  21C 
remarried  widow,  2JC,  217 
remedies,  217 

share  in  Mitakshara  family,  270,  271 
powers  over  property,  217,  285  ft  set/. 
acceptance  of  giffe,  521,  52,3 

GUDHAJA,  100 
GYAWALS,  adoption,  100 

HABEAS  CORPUS,  writ  in  nature  of,  73,  217 

HALF  BLOOD,  RELATIONSHIP  OF,  390-392,    See  HALF-BROTHER,  HAUP- 

SISTER 

HALF-BROTHER, 
adoption,  of,  13? 

Mitakshara  and  Mayukha,  300,  391 
competition  with  sister,  in  Bombay,  410 
Bengal  school^  427 
succession  to  stridhan,  444 

HALF-SISTER, 
Bombay,  411 
Madras,  413 

HALF-SISTER'S  SON, 

succession  to  stridhana,  Mithila  school,  457 

HEIR.    See,  INHERITANCE,  WOMAN 
duty  as  to  maintenance,  212, 213 
payment  of  debts,  323,  324 
becomes  fresh  stock  of  descent,  3C5 

unless  female,  865 
nearer  excludes  more  remote,  3&* 
may  relinquish  rights,  368 
disinherison,  365,  530 
H.L.  2  8 
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HEREDITARY'  OFtflOEb,  \vheu  partible,  L>l& 
I1EKMLT,  inheritance  tos  415,  410.    Sec  ABANDONMENT 
HRJH  COURTS,  Hindu  U\\  administered  in,  3S  4 

HINDU  LAW, 
wliat  it  is,  1,  2 

difference  from  othoi  systems.  3 
application  of  tow,  3-10,  iJU-i27 
source?,  10-21 
schools,  12-14 
custom,  27-32 

HINDU  DISPOSITION  OP  PROPERTY  ACT,  524-520,  530-539 

HINDU  TRANSFERS  AND  BEQUESTS  ACT,  524,  53(3 
bow  far  retrospective,  524 

HIXDU  WILLS  ACT,  542-515 
po\veis  of  adoption,  114 
dcviao  by  husband  to  wife,  441-443 
Application,  542 
maintenance,  543 
^ift  to  unborn  persons,  543 
execution  of  wills,  543-545 
sections  of  Succession  Act  applied,  545 

HINDUS, 

what  QIC,  22-26 
change  of  religion,  23-25 
illegitimate  children,  25 
conversion  to  Hinduism,  25,  20 

HOMAM.    See  DATTA  HOMAM 

HOUSE.    See  FAMILY  DWELLING-HOUSE 

on  coparcenary  property,  bmit  by  widow,  483 

HUSBAND  AND  WIFE.    See  MAINTENANCE,  MARRIAGE,    RESTITUTION  OF 

CONJUGAL  RIGHTS 

reciprocal  rights  and  duties,  Chap.  II. 
arrangement  varying  rights,  65,  00 
rights  of  husband,  05 
guardianship  of  minor  wife,  «>(> 

\\idow,  OU 

restraint  of  wife,  OU,  C7 
duty  of  husband,  07 
assault  on  wife,  67 
right  of  wife,  to  society  and  maintenance,  C7 

enforcement  of  right.    RPQ  RESTITUTION  OP  CONJUGAL  RIGHTS 
suit  for  possession  of  wife,  07,  OS 
cruelty,  08,  GO 
adultery,  09,  71 
damages,  74 

summary  remedies,  73,  74 
power  of  wife  over  property,  74,  75 
contract  by  wife,  75 

necessaries,  75 
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HUSBAND  AND  WIFE—  continued 
suit  by  wife,  75 

power  of  husband  over  wife's  property,  70,  444 
suits  between,  76 
gifts  by  husband  to  wife,  438,  441-441 

of  immovable  property,  441-444 
succession  to  stridhana,  Mitakshara  school,  450 
Mayukha  school,  453 
Bengal  school,  459,  4GO 

HUSBAND'S  BANDHU8,  slridtona,  Mitakshara,  451 

HUSBAND'S  BROTHER, 
fdridJiana,  Mitakshara,  451 
Mayukha,  454 
Bengal  school,  461 

HUSBAND'S  BROTHER'S  DAUGHTER'S  SON,  vMMaiM,  Mitakshara,  451 

HUSBAND'S  BROTHER'S  SON, 
stndhana,  Mitakshara,  451 
Mayukha,  454 
Bengal  school,  400 

HUSBAND'S  DAUGHTER,    tfce  STEPDAUIUITEII 
HUSBAND'S  DAUGHTER'S  SON.    See  STBPDAumrriCR's  Sos 

HUSBAND'S  FATHER, 

#ind/Mna,  Mitakshara,  451 

Bungttl  school,  401 

HUSBAND'S  FATHER'S  FATHER  AND  HIS  ISSUE,  dridkana,  Bengal 
school,  401 


HUSBAND'S  FATHER'S  FATHER'S  FATHER  AND  HIS  ISSUE, 
Bengal  school,  401 

HUSBAND'S   FATHER'S    FATHER'S    FATHER'S    SON'S   SON'S    SON, 
6l>t  idhamt,  Mitakshara,  451 

HUSBAND'S  FATHER'S  SON'S  SON'S  SON,  rfftdhnnn,  Bengal  school,  401 

HU8BANl)'S  MOTHER,  etridha*u*t  Mitakshara,  451 

HUSBAND'S  8AKULYA8,  ttlrtdJuuw,  Bengal  school,  401 

H  USBAND'S  SAMAtfAP&A  VAti>  vlridhtiMi,  Bengal  school,  401 


JIUSBAND'S  SAMANODAKA8t  stridkaw>  Mayukha,  454 

Mitakshara,  451 
BengaJ  school,  407 

HUSBAND'S  8  A  PIN  DAN,  «trMuiM9  Mayukha,  454 

Mitakshara,  450,  451 


HUSBAND'S  SISTER,  ^fidhana^  Mayukhu,  454 

HUSBAND'S  SISTER'S  SON, 
Htiidlianfi)  Mitakshara,  451 

Bengal  school,  461 

HUSBAND'S  SON.    Sw  Snarsos 
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HUSBAND'S  SON'S  SON.    Sec  STEPSON'S  Sos 
HUSBAND'S  SON'S  SON'S  PON.    flcr  STEPSONS  Sos's  So* 
HUSBAND'S  WIFE,    8cc  CO-WIFE 

IDIOCY.    See  INSANITY,  370,  371 

IDOL, 

bequest  to,  539 

endowment  for  worship,  555 

proprietary  rights,  555,  550 

lost  or  broken,  55(3 

non-CAibting,  gift  to,  550 

custody,  557 

re  \ocation  of  endowment,  574 

attachment  of  offerings,  575 

attachment  and  partition  of  worship,  3-42,  574,  575 

ILLATOM  ADOPTION,  ItfO,  101 
ILLEGAL  PURPOSE,  310-312 

ILLEGITIMATE  CHILDREN.    Scf  HINDUS 
of  Hindus,  25,  OS 
marriage,  39 
rights,  09 

maintenance,  09,  208,  209 
guardianship,  214 
inheritance,  382-385,  423 
coparcener,  Mitakshara  school,  227,  228 

ILLEGITIMATE  DAUGHTER,  388 
dors  not  inherit  to  father,  388 
inherits  to  mother,  462 

ILLEGITIMATE  SON  (inheritance), 
twice-born  classes,  382,  423 
Sitdrav,  Mitalishara  school,  382,  383 

competition  with  other  heirs,  385 
does  not  succeed  to  collaterals,  385 
Ins  son,  3S6 
Bengal  school,  423 
inherits  to  mother,  4=62 

IMMORAL  CUSTOM.    See  CUSTOM 
IMMORAL  PURPOSE,  31Q-312 

IMMOVABLE  PROPERTY.    See  WOMAN 
gift  by  husband  to  wife,  441-144 

IMPARTIBLE  PROPERTY.    Sec  PARTITION,  259-262 
grant  by  Government,  30,  260 
maintenance  of  widow,  79 
son  born  after  adoption.  188 
devesting  on  adoption,  198, 199 
savings,  262 
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IMPARTIBLE  PROPERTY—  continued, 
instances,  259-262 
another  coparcenary,  263,  264 
transfer  or  devise,  264,  265 
charge  for  necessity,  265 
discontinuance  of  custom,  26^ 
debts,  324 
illegitimate  son,  385 
widow,  387 
daughter's  son,  390 
inheritance  to,  Chap.  XVII. 
principles  of  inheritance,  515,  510 
Mitakshara  school,  516-519 
Bengal  school,  519 
fresh  stock  of  descent,  520 

IMPOTENCE, 
marriage,  35 

restitution  of  conjugal  lights,  72 
adoption,  109, 110 

exclusion  from  coparccnership,  228,  229 
inheritance,  370,  371 

IMPROVEMENTS, 

by  purchaser,  307,  513 
in  partition  suit,  355 

IMPURITY,  adoption,  110,  111 

INAM, 

siridkana,  439 

in  woman's  name,  4C6 

INCOME, 

female  owner,  471,  476 
of  endowment,  559 
mohunt,  661,  562 

INDIAN  CONTRACT  ACT,  superseded  Hindu  law,  8 
INFANT,    See  MINOH 

INHERITANCE.  See  BENGAL  SCHOOL,  EXCLUSION  FROM  INHERITANCE,  HEER, 
IMPARTIBLE  ESTATE,  MITAKSHARA  SCHOOL.,  SAFINDA,  SAKTJLYA,  SAMA- 
NO  DAKA 

application  of  Hindu  law,  3 

converts  to  Islam,  24 

adopted  son,  179-183 

principles,  Chap.  X. 

to  what  property  applies,  361 

property  vested  in  deceased,  362 

vesting,  362 

dovesting,  363 

right  not  acquired  through  others,  363-305 

disinherison,  366 

alteration  of  course  of,  365,  532 

stock  of  descent,  365 

nearest  heir,  306 
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INHERITANCE—  contin  'ted. 
rights  of  women,  366,  367 
when  per  stirpes,  367 
when  per  capita,  367,  368 
exclusion  from,  368-375.    Sec  EXCLUSION 
order  according  to  Mitakshara,  Chap.  XI. 
connection  between  religion  and  law,  37(3-378 
iixed  rules,  376 

differences  between  schools,  376,  377 
Mitakshara  school  guiding  principle,  377 

sapinda  relationship,  377,  378 

classes  of  heirs,  378,  379 

divided  and  undivided,  380,  381 
female  heirs  in  Bombay,  410-413 
Madras,  413,  414 
reunion,  414,  415 
Bengal  school,  Chap  XTT. 

spiritual  benefit,  417 

females,  417 

rtrittta*  property,  Chap.  XIV.    See  STRIDHANA 
principle,  446 

maiden's  property,  446,  447 
presents  by  bridegroom,  447 
impartible  estate,  Chap.  XVII. 
attempt  to  alter  law  of,  532 

INJUNCTION, 

to  restrain  adoption,  166,  107 
at  instance  of  reversioner,  503 

subsequent  revorsiouer,  505,  50G 

INSANITY, 

marriage,  34,  35 

restitution  of  conjugal  rights,  71 

adoption,  109 

exclusion  from  coparcenership,  228,  229 

inheritance,  371,  372 

* 

INSOLVENCY  of  a  coparcener,  313 

INTEREST.    See  DAMDTJPAT 
liability  of  sons,  313,322 
powers  of  manager,  27 
mortgage  for  necessity,  485 

INTERMARRIAGE,  rules  as  to,  38-46 
INTERPRETATION  OF  AUTHORITIES,  11 

INVALID  ADOPTION, 
cases,  202 
effects,  202-205 

INVESTMENTS, 

from  coparcenary  property,  240 

from  f*tridh(M9  440 

by  female  owner,  474,  475 
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JACTITATION  UP  MARRIAGE,  01 

JAINS, 

governed  by  Hindu  law,  23 
by  what  school  governed,  27 
proof  of  customs,  32 
adoptions.  102 

termination  of  power,  131 

relationship,  145 

ceremonies,  153 

afterboru  son,  188 
powers  of  sonless  widow,  4G9 

JATS,  marriage  with  husband's  brother,  45 

JOINT  FAMILY,  Chap.  VI.    See  COPARCENARY  PROPERTY,  COPARCENERS, 

MANAGER,  PARTITION,  SEPARATION 
marriage  expenses,  52,  53,  235,  289 
of  what  consists,  218 

rights  of  members,  218,  219     See  COPARCENERS 
property.    See  COPARCENARY  PROPERTY 
according  to  the  Mitalsshara,  219,  220 
disintegration,  219,  220 
presumption  of  union,  220-223 
separation  in  dwelling,  221 
new  families,  223 
application  of  proceeds,  266 
use  of  name  of  member,  257,  258 
possession  of  property,  259 
management  and  disposal  of  property.  Chap.  VII. 

JOINT  GIFT  IN  WILL,  540 

JOINT  POWER  OP  ADOPTION,  115 

JOINT  TENANCY,  239.    See  COPARCENARY  PROPERTY 

JOINT  TRANSFER,  239 

JOTI,  inheritance  to,  415, 416 

JUDGE,  duty  of,  2 

KANINA  SON,  100 
KAYA  MARRIAGE,  55 
KAYASTHAS,  22,  note  6 

KHOJAS,  24 

transfers  and  gifts  to  unborn  persons,  524,  n<tie  5 

KING.    See  ESCHEAT 

rights  ot  on  escheat,  416 

ICRITAKA  RON,  101 

KRITRIMA  SON,    See  ADOPTION 
in  ancient  times,  101 
adoption  of,  99,  126, 157-160 
effect  of  adoption,  201,  202 
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KHHATRIYA8,  22 
KSHETRAJA  SON,  100 

LAMENESS, 
adoption,  109 

occlusion  from  coparccnoi&hip,  '2k28,  229 
inheritance,  371,  372 

LAND  ACQUISITION, 

female  owner's  share,  473 
property  of  endowment,  305 

LEASES, 

by  manager  of  family,  274 

by  female  owner,  47(3 

permanent,  476 

by  manager  of  endowment,  503,  503 

LEGACY.    See  BEQUEST,  DEVISE 
to  joint  family,  250 

LEGISLATION.    See  ACTS 
LEGITIMACY,  presumption  as  to,  98 
LEPA,  419 

LEPROSY, 

restitution  of  conjugal  rights,  60 
adoption,  109 

exclusion  from  coparceaership,  228,  229 
inheritance,  372 

LETTERS  03?  ADMINISTRATION.    Sec  ADMINISTSATION 
LIMB,  ABSENCE  OF,  370,  371 


LIMITATION. 

suits  for  restitution  of  conjugal  rights,  72 
for  maintenance,  96 
to  set  aside  adoption,  168-170 
to  declare  adoption  valid,  170 
for  joint  possession,  233,  234 

right  to  claim  property  as  separate,  2i6 

when  one  coparcener  barred,  269 

alienation  by  manager,  306 
by  widow,  482 

mortgage  for  debt  of  father,  314 

debt  of  father,  322 

separation  by  loss  of  shwre,  248 

suit  for  partition,  352 

suit  by  reversioners  to  avoid  alienation3  504 
by  subsequent  reversioner,  507,  508 
for  possession  on  death  of  female,  509 
lease  of  endowed  property,  5G5,  566 
to  recover  property  of  endowment,  566 

LOSS  OF  CASTE.    See  CASTE 

LOST  PROPERTY,  recovery  of,  252,  253 
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LUBBAIS,  25 

LUNACY.    See  INSANITY,  MARRIAGE 

MADRAS  PRESIDENCY.    See  ADOPTION 
Hindu  law  administered  in,  3,  4 
female  heirs,  413,  414 

MAHARASHTRA  SCHOOL,  IS 
works  of  authority,  18S  19 
peculiarities,  21 
adoption,  124-120 

MAHOMEDAN  RELIGION,  effect  of  conversion  to,  24,  23 

MAIDEN.    See  DAUGHTER 
stridliana,  438 

inheritance  to,  440,  447 
presents  by  bridegroom,  447 

MAINTENANCE, 

when  marriage  void,  46 
of  wife,  67,  76-78 

not  dependent  on  property   77 

abandonment  of  Hinduism,  77 

dissolution  of  marriage,  77 

husband  excluded  from  inheritance,  77 

place,  77,  78 

separate,  78 

release  of  right,  78 

loss  of  right,  78,  84,  97 

remedies,  95 
of  widow,  78,  79 

effect  of  suit  for  partition,  79 

where  property  forfeited.  79 

of  mother,  79,  80 

from  relatives  of  husband,  79,  80 

residence,  80-82 

loss  of  right,  82,  97 

"  siarving  maintenance,"  83 
burden  of  proof,  83,  84 
transfer  of  right,  84 
attachment,  84 
effect  of  transfer  of  property,  84,  89-94 

gift  or  will,  84,  85 
of  concubine,  85 

independent  means  of  support,  85,  86 
previous  provision,  86 
separate  property  of  husband,  86 
amount,  86-88 
religious  ceremonies,  87 
funeral  expenses,  88 
postponed  to  debts,  88 
how  far  a  charge,  89-91 
agreement,  89-91 
decree,  89-91 
transfer  pending  suit,  93 
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MAINTENANCE-- continued. 

widow  in  possession,  93,  94 

right  against  proceeds,  94 

suit  for,  94,  95 

arrears,  94,  95 

future,  95 

parties  to  suit,  95 

limitation,  96 

duty  of  Court,  9G 

alteration  of  order,  97 

execution  of  decree,  98 

order  by  magistrate,  98 

of  widow  on  adoption,  198 

of  person  invalidly  adopted,  202-204 

of  children,  206-209 

of  married  daughter,  207 

of  illegitimate  children,  99,  207,  208,  209,  382 

of  daughter-in-law,  209,  210,  211 

of  son-in-law,  211 

impartible  property,  211 

grandchildren,  211 

parents,  211, 212 

stepson,  212 

grandparents,  212 

sister,  212 

duty  of  heir,  212  213 

persons  excluded  from  inheritance  and  coparcenership,  228 

members  of  coparcenary  and  their  dependents,  234, 235 

duty  of  manager,  271 

salo  or  charge  by  manager,  289 

provision  on  partition,  355 

property  given  to  woman  for,  438 

savings  from,  476 
alienation  to  provide  for,  483,  484 

MAJORITY,  AGE  OF, 
marriage,  46,  47 
adoption,  106, 107 

MALABAR  LAW, 
marriage,  58 
adoption,  106 , 
wills,  545 

MANAGER  OP  ENDOWMENT,  556 
powers^  557,  558,  561,  562,  564 
position,  559 
duty,  559,  560 
application  of  income,  559 
decision  of  majority,  559 
deposition  by  foreign  state,  563 
suit  by,  563,  564 
debts  and  alienation,  564^  565 
personal  liability,  564 
repudiation,  506 
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MANAGER  OF  ENDOWMENT— coTtfttmetf. 
successor  bound,  560 
adverse  possession  against,  507 
debts  of  predecessor,  5C7 
devolution  of  trust,  568-572 
hereditary  right,  569,  570 
Court  of  Wards,  570 
prescriptive  right,  571 
alienation  of  management,  573,  574 
attachment  of,  574,  575 
partition  of,  575>  576 
removal  of,  580,  581 
under  Eeligious  Endowments  Act,  580 
accounts,  590 

MANAGEMENT   OF  JOINT  FAMILY   PROPERTY,   Chap.   VII    See 

MANAGER  03?  JOINT  FAMILY 
special  arrangement,  273,  274 

MANAGER  OF  JOINT  FAMILY,  Chap.  VII.    SCQ  FATHER 
guardian  of  infant's  share,  215, 270,  271 
to  give  information  to  coparceners,  235 
suit  by  coparcener,  230 
decree  against,  2f>7,  278-282 
what  ho  is,  270 

representation  of  authority,  271 
duty,  271,  272 

arrangement  as  to  management,  273,  274 
account,  272-274 
powers,  274,  275,  277 
family  business,  274-270 
debtB,  270 

promissory  notes,  270 
election  by  creditor,  27f»,  277 
cannot  bind  coparceners  personally,  277 
compromine,  277 
fraud,  277,  278 

arrangements  as  to  property,  278 
discretion,  272 
suits  by,  278-283 
suit  on  mortgage,  280-282 
alienation  and  charge,  283-299 

without  assent  of  coparceners,  283 
can  bind  minor,  when  necessity,  285-200 

acting  under  authority  of  Court,  287 
matters  to  bo  regarded,  287,  288 
what  is  necessity,  288-200 
discretion,  200 

money  borrowed  on  personal  credit,  2i)0 
duty  of  purchaser  or  mortgagee,  290,  201 
current  account,  201 
judgment  debt,  291 
authority  of  Court,  201 
effect  of  inquiry,  292 
nature  of  inquiry,  293 
consent  of  coparceners,  2S)tt 
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MANAGER  OP  JOINT  FAMILY— continued. 
burden  of  proof,  293-296 


recital  of  necessity,  296 

adequacy  of  price,  296 

fraud,  297 

charge  for  portion  of  advance,  297 

setting  aside  alienation,  304-307 

limitation,  306 

MANU,  11 

MARRIAGE,  Chap.  I.    See  DIVORCE,  HUSBAND  AND  Wna   REMABKIAGE 

RESTITUTION  OF  CONJUGAL  RIGHTS 
application  of  Hindu  law,  3-5 
creation  of  relationship,  33 
object  and  necessity,  33 
duty  of  guardian,  33,  34 
who  may  marry,  34-88 

defects,  34 

lunacy,  34, 35 

impotence,  85 

age,  35 
polygamy,  36 

agreement  as  to  second  marriage  37 
bigamy  of  woman,  36,  37 
remarriage  after  divorce,  37 

of  widow,  37 
of  betrothed  girl,  37 
restrictions  on,  37 
restrictions  on  intermarriage,  38-46 

identity  of  caste,  38 

Hindu  and  Christian,  39 

illegitimate  persons,  39 

between  Hindu  and  non-Hindu   3! 

difference  of  gotra,  39,  40 

prohibited  degrees,  40-46 

stepmother's  relations,  43 

affinity,  44 

adopted  son,  44,  45,  201 

widows,  45 
effect  of  void,  46 
who  may  give,  46-49 
consent  of  ward,  48 
delegation,  48 
loss  of  right,  48  * 

remedy  of  guardian,  48,  49 
control  by  Court;  49 
guardian  appointed  by  Court,  49 
wards  of  Bengal  and  Madras  Courts  of  Wards,  49 
selection  of  husband  by  girl,  49 
absence  of  guardian's  consent,  49 
powers  of  Court,  49,  50 
consent  to  remarriage  of  widow,  51 
force  or  fraud,  51 
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MARRIAGE— continued. 

payment  to  guardian,  51,  52 

bridegroom,  52 

marriage  brocage  contracts,  52 
expenses,  52,  53,  235,  271,  289 
forms,  54-58 
ceremonies,  58-61 
breach  of  promise,  59 
death  of  betrothed,  59 
conditional,  60,  61 
remarriage  of  widow,  61 
consummation,  61 
luestions  as  to  validity,  61,  62 
Jactitation  of,  61 
presumption  as  to  validity,  62 
presumption  as  to  form,  62,  63 
proof,  62,  63 

transfer  of  property  out  of  which  provision  to  be  made,  90,  91 
provision  on  partition,  355,  350 
gifts  at,  420,  421 
compensation  for  second,  437 
expenses,  alienation  to  provide,  289,  484,  4S5 
effect  on  will,  543 

MARRIAGE  BROCAGE,  52 
MARRIAGE  EXPENSES,    tfee  MARRIAGE 
MARRIED  MAN,  adoption  of,  146, 147 

MATERNAL  GRANDFATHER.    See  MOTHEB'S  FATHER 
right  to  give  in  marriage*  47 
property  inherited  from,  241-243 

MATEI  BANDHVS>  400 

order  of  succession,  401,  408-410 

MAYUKHA,  18,  19 

succession  of  cognates,  402 
devolution  of  stndhanct)  452-455 
Sutica>  452 


Jautaka  6tndhanat  452 

other  property,  452,  453 

succession  to  childless  woman,  453-455 

MEMONS,  24 

MERWARA,  Hindu  law  administered  in,  5 

MESNE  PROFITS,  307 

MINE  worked  by  female  owner,  477 

MINOR.    See  MINORITY 
adoption  by,  106-108 
permission  to  adopt  by,  106-108 
adoption  by  minor  widow,  126,  127 
gift  in  adoption,  136, 137 


MINOR— continued. 

family  business,  275,  270 
partition,  328-330 
reunion,  360 
gift  to,  521 

MINORITY.    See  MAJORITY 
Hindu  law  administered,  3-5 
restitution  of  conjugal  rights,  70,  71 

MISREPRESENTATION,  adoption,  152 

MISTAKE, 

adoption,  152 
partition,  344 

MITAKSHARA,  10 

MITAKSHARA  SCHOOL,  12-14,  16.     See  COPARCENARY   PROPHET*,   Co- 

PARCENERS,  INHERITANCE,  JOINT  FAMILY 
subdivisions,  13, 14 

differences  between,  21 
works  of  authority,  16-20 
difference  from  Bengal  school,  20,  21,  376,  377 
to  what  property  inheritance  applies,  361 
guiding  principle  of  inheritance,  377 
classes  of  heirs,  378,  376 
meaning  of  sapinda,  379 
succession  of  sagotra  sapindas,  380  ct  seq. 
relationship  of  half  blood,  392,  393 
remote  sapinda  heirs,  394  et  seq. 
samanodakas,  379,  380,  397 
landhiis,  397  et  seq, 
inheritance  to  impartible  estate,  516-519 

MITHILA  SCHOOL,  14 
works  of  authority,  20 
adoption,  126 

inheritance  of  daughters,  388 
devolution  of  stndJiana,  456,  457 

MOHUNT.    See  ENDOWMENT,  MANAGER  OK  ENDOWMENT 
inheritance  to,  415,  41C 
position  and  power,,  561-503 
who  may  be,  562 
may  own  property,  562 
succession  to,  568-572 
removal  of,  580-581 

MOLESALEM  GIRASIAS,  24,  25 

MORTGAGE.    See  BURDEN  OF  PROOI?,  COPARCENERS,  FATHER,  MANAGER 
suit  by  manager,  280-282 
by  manager,  283  et  seq. 

what  lender  to  regard,  287,  288 
application  of  money,  292,  294 
nature  of  inquiry,  293 
consent  of  coparceners,  283,  293,  306 
fraud,  290 
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charge  for  portion,  207 

of  share,  effect  of  partition,  303 

sale  to  pay  off  288,  289,  482,  485 

woman  not  bound  to,  485 

by  woman,  4=78  et  seq. 

consent  of  reversioners,  480-489 

MOTHER.    See  WOMAN 

right  to  give  in  marriage,  47 
maintenance,  79,  211,  212 
gift  in  adoption,  134-130 
guardianship,  214 

loss  of  right,  215,210 
share  on  partition,  333 
inheritance,  Mitakshara,  390 
Mayukha,  390 
Bengal  school,  42G,  427 
maiden's  property,  440 
Hullca,  Mitakshara,  447,  448 
s£nd/ifma,Matakshara,  451 

Mayukha  454,  455 
tSmriti  Chandrika,  455 
Mithila  school,  450 
Bengal  school,  459,  400 

MOTHER'S  BROTHER, 
Mitakshara,  404,  408 
Bengal  school,  431 
inheritance  to  stridhana,  452,  454 

MOTHER'S    BROTHER'S    DAUGHTER'S    DAUGHTER'S    SON,    Mitak- 
shara,  407 

MOTHER'S  BROTHER'S  DAUGHTER'S  SON, 
Mitakshara,  405 
Bengal  school,  431,  432 

MOTHER'S  BROTHER'S  DAUGHTER'S  SON'S  SON,  Mitakshara,  406 

MOTHER'S  BROTHER'S  SON, 
Mitakshara,  40J,  405 
Bengal  school,  421,  431 

MOTHER'S  BROTHER'S  SON'S  DAUGHTER'S  SON, 
Mitakshara,  40G 
Bengal  school,  431,  433 

MOTHER'S  BROTHER'S  SON'S  SON, 
Mitakshara,  405 
Bengal  school,  431 

MOTHER'S  BROTHER'S  SON'S  SON'S  SON,  Mitakshara,,  405 

MOTHER'S  FATHER.    See  MATERNAL  GRANDFATHER 
Mitakshara,  404 
Bengal  school,  431 

MOTHER'S  FATHER'S  BROTHER.     See  MOTHER'S  FATHER'S  FATHER'S 
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MOTHER'S    FATHER'S    BROTHER'S    SON.     tice    MOTHERS 
FATHER'S  SON'S  Sox 

MOTHER'S  FATHER'S  BROTHER'S  SON'S  SON.    Sec  MOTHER  s  FATHER'S 
FATHER'S  SON'S  SON'S  SON 

MOTHER'S  FATHER'S  DAUGHTER'S  DAUGHTER'S  SON,  Mitakshara, 
•108 

MOTHER'S  FATHER'S  DAUGHTER'S  SON.    See  MOTHER'S  SISTEH  s  SON 
MOTHER  S  FATHER'S  DAUGHTER'S  SON'S  SON,  Mitakshara,  406 

MOTHERS  FATHERS  FATHER'S  SON'S  SON'S  DAUGHTER'S  SON, 

Mitak&hara,  405,  406 

MOTHER'S  FATHER  S  SON  S  SON'S  SON'S  SON,  Mitakshara,  405,  406 

MOTHERS  FATHERS  FATHER, 
Mitakshara,  405 
Bengal  school,  432 

MOTHER'S  FATHER'S  FATHER'S  DAUGHTER'S  DAUGHTER  SON, 
Mitakshara,  407,  409 

MOTHER'S  FATHER'S  FATHER'S  DAUGHTER'S  SON,  3d 
Mitakshara,  4063  409 
Bengal  school,  432 

MOTHERS  FATHERS  FATHER'S  DAUGHTER'S  SONS  SON,  Mitak- 
shara,  400,  400 

MOTHER'S  FATHER'S  FATHERS  SON, 
Mitakshara,  405 
Bengal  school,  432 

MOTHER'S  FATHER  S  FATHER'S  SON'S  DAUGHTER'S  DAUGHTER'S 
SON,  Mitakshara,  407,,  409 

MOTHER'S  FATHER'S  FATHER'S  SONS  DAUGHTER'S  SON, 
Mitakshara,  400,  409 
Bengal  school,  432,  433 

MOTHER'S  FATHER'S  FATHER'S  SON'S  DAUGHTER'S  SON'S  SON, 
Mitakshara,  406,  409 

MOTHER'S  FATHER'S  FATHER'S  SONS  SOX, 


Bengal  school,  432 

MOTHER'b  FATHER'S  FATHER'S  .SON'S  SON'S  DAUGHTER'S  SON. 
Mitakshara,  40o,  406,  400 
Bengal  school,  432,  4330 

MOTHER'S  FATHER'S  FATHER'S  SON'S  SON'S  SON, 
Mitakshara,  405 


MOTHER'S  FATHER'S  FATHER'S  SON'S  SON'S  SON'S  SON,  Mitakshara, 
405, 406 

MOTHER'S  FATHER'S  FATHER'S  FATHER, 
Mitakshara,  405    . 
Bengal  school,  432 
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MOTHER'S      FATHER'S      FATHER'S      FATHER'S        DAUGHTER'S 
DAUGHTER'S  SON,  Mitakshara,  409 

MOTHER'S  FATHER'S  FATHER'S  FATHER'S  DAUGHTER'S  SOX, 
Mitakshara,  406,  409 
Bengal  school,  432 

MOTHER'S  FATHER'S   FATHER'S   FATHER'S   DAUGHTER'S  SONS, 
SON,  Mitakshara,  406,  409 

MOTHER'S  FATHER'S  FATHER'S  FATHER'S  SON, 
Mitakshara,  405 
Bengal  school,  432 

MOTHER'S   FATHER'S   FATHER'S   FATHER'S   SON'S    DAUGHTER'S 
DAUGHTER'S  SON,  Mitakshara,  469 

MOTHER'S   FATHER'S   FATHER'S   FATHER'S   SON'S    DAUGHTER'S 

SON, 

Mitakshara,  406,  409 
Bengal  school,  432,  433 

MOTHER'S   FATHER'S  FATHER'S   FATHER'S    SONS   DAUGHTER'S 
SON'S  SON,  Mitakshara,  406,  409 

MOTHER'S  FATHER'S  FATHER'S  FATHER'S  SON'S  SON, 
Mitakshara,  405 
Bengal  school,  432 

MOTHER'S      FATHER'S      FATHER'S     FATHER'S      SON'S      SON'S 

DAUGHTER'S  SON, 
Mitakshara,  406,  409 
Bengal  school,  432,  433 

MOTHER'S  FATHER'S  FATHER'S  FATHER'S  SON'S  SON'S  SON, 
Mitakshara,  405 
Bengal  school,  432 

MOTHER'S   FATHER'S   FATHER'S    FATHER'S   SON'S   SON'S   SON'S 
SON,  Mitakshara,  405,  406,  409 

MOTHER'S  FATHER'S  SISTER'S  SON.    See  MOTHER'S  FATHER'S  FATHER'S 
DAUGHTER'S  SON 

MOTHER'S  MOTHER,  inheritance  to  maiden's  property,  447 
MOTHER'S  MOTHER'S  FATHER,  Mitakehara,  409 

MOTHER'S  MOTHER'S  FATHER'S  DAUGHTER'S  DAUGHTER'S  SON, 
Mitakshara,  410 

MOTHER'S   MOTHER'S    FATHER'S    DAUGHTER'S    SON,    Mitakshara, 
398,  409 

MOTHER'S  MOTHER'S  FATHER'S  DAUGHTER'S  SON'S  SON,  Mitak- 
shara,  410 

MOTHER'S  MOTHER'S  FATHER'S  SON,  Mitakshara,  409 

MOTHER'S  MOTHER'S  FATHER'S  SON'S  DAUGHTER'S  DAUGHTER'S 
SON,  Mitakshara,  410 

MOTHER'S  MOTHER'S  FATHER'S  SON'S  DAUGHTER'S  SON,  Mitak- 
shara, 409 

H,L.  2  T 
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MOWER'S  MOTHER'S  FATHER'S  rfOX'tf  DAUGHTERS  SON'S  SOX, 
Mit.ik*hara,  110 

MOTHER'S  MOTHER'S  FATHER'S  SOX'S  SOX,  MfUk>hara,  39*,  40',* 

MOTHERS  MOTHER'S  FATHER'S  SOX'S  ^ON'S  DAUGHTER'S  SOX, 

Mitakshara,  400 

MOTHERS  MOTHER'S  FATHER'S  SON  S  POX'S  SON,  Mitakshara,  400 

MOTHER'S  MOTHER'S  FATHERS  SOX'S  SOX'S  SOX'S  SON,  Mitakshara, 
409 

MOTHER'S  MOTHER'S  FATHER'S  FATHER,  Mitakshara,  400 

MOTHER'S      MOTHER'S      FATHER'S      FATHER'S      DAUGHTER'S 
DAUGHTER'S  SOX,  Mitakshara,  410 

MOTHER'S   MOTHER'S    FATHERX    FATHERS    DAUGHTER'S    SOX, 

Mitakshara,  400 

MOTHER'S  MOTHER'S    FATHER'S    FATHER'S  DAUGHTER'S  SON'fc? 
SOX,  Mitakshara,  410 

MOTHER'S  MOTHER'S  FATHER  S  FATHER'S  SOX,  Mitakshara,  409 

MOTHER'S  MOTHER'S   FATHER'S   FATHER'S   SON'S   DAUGHTER'S 
DAUGHTER'S  SON,  Mitakshara,  410 

MOTHER'S  MOTHER'S  FATHER'S    FATHERS    SON'S   DAUGHTER'S 

SON,  Mitakshara,  441) 

MOTHERS  MOTHER'S   FATHER'S   FATHER'S  SON'S  DAUGHTER1? 
SON'S  SON,  Mitakshara,  410 

MOTHER'S  MOTHER'S  FATHER'S  FATHER'S  SON'S  SON,  Mitakshara, 

400  5 

MOTHER'S      MOTHER'S      FATHER'S      FATHER'S      SON'S      SONS 
DAUGHTER'S  SON,  409 

MOTHER'S    MOTHER'S    FATHER'S    FATHER'S    SON'S  •00VS    SON, 
Mitakshara,  409 

MOTHER'S  MOTHER'S  FATHER'S  FATHER'S  SON'S  SON'S  SON'S £ON, 
Mitakshara,  409 

MOTHER'S  MOTHERS  SISTERS  SON,  Mitakshara,  398.409 
MOTHER'S  SISTER'S  DAUGHTER'S  SON,  Mitakshara,  407 

MOTHER'S  SISTER'S  SOX,  304 
adoption  of,  142 

inheritance,  Mitakshara,  398,  403 
Bengal  school,  431 

MOTHER'S  SISTER'S  SON'S  SON,  Mitakshara,  4UO 
MOTIVE,  for  adoption,  102 

MOVABLE  PROPERTY; 

powers  of  father,  2S5 

female  owner,  469,  470 

MURDER,  by  heir,  37$ 
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MUTTS, 

origin,  560,  501 
object,  561 

NAIRS,  form  of  marriage,  58 

NAMBUDRI  BRAHMINS, 

application  of  Hindu  law,  23 
adoption  of  girl,  103 

by  widow,  121,  161,  162 

ceremonies,  153 

NARAD  A,  11 

NATIVE  CHRISTIANS.    Sec  CHRISTIANS 

NECESSARIES,  supplied  to  wife,  75 

NECESSITY.    See  MANAGER 

sale  or  charge  by  female  owner,  478  et  seq. 
proof,  510-512 

portion  only  proved,  512,  513 
impartible  estates,  265 

NIRNAYA  SINDHU,  17,  19 

NISHADA,  101 

NITYA  DVYAMUSHYAYANA,  100-193 

NIYOGA,  45 
obsolete,  139 
in  adoption,  139-140 

NUCLEUS,  proof  of,  256,  257 

OBSTRUCTED  HERITAGE  241,242,253 

OFFENCES, 

proof  of  marriage,  63 
against  wife,.  67 
tjfreft,  76 

OFFERINGS  at  temple,  557,  558 

OFFICIAL  ASSIGNEE,  alienation  of  coparcenary  property,  313 

ORISSA,  by  what  school  governed,  13,  note  1 

ORPHAN,  adoption  of,  148 

OUDH, 

Hindu  law  administered  in,  5 
adoptions,  150 

OUDH  TALUQDARS,  wills  of,  545 
OUSTER  from  family  property,  231 

PAISACHA  MARRIAGE,  56 
PALAKA  PUTRA,  100 
PALAYAM,  impartible,  260 
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PARASARA  MADHAVYA,  17, 18 

PARENT  AND  CHILD,  Chaps.  III.,  IV.,  V.    See  FATHER,  MAINTENANCE 

PAEINAY YA  (nuptial  gifts),  inheritance  to,  450 

PARTIES, 

suit  for  maintenance,  95 
as  to  adoption,  167, 168 

coparcenary  property,  233,  267,  268 
on  business  contracts,  267,  269 
on  mortgage  by  father,  280-282,  315,  316 
for  partition,  352 

PARTITION,  Chap.  IX. 

Hindu  law,  administered  3-5 

right  oi  coparceners,  236 

shaie  is  coparcenary  property,  244 

liability  for  debts  after,  323 

what  is,  325 

who  entitled,  325-331 

tenure  holders,  325 

Bengal  school,  326 

Mitakshara  school,  326S  327 

agreement  not  to,  325 

condition  m  will,  326 

son,  grandson,  and  great  giandson,  326,  327 

between  women,  327,  328 

minor  coparcener,  328-330 

birth  of  son,  after,  330 

absent  coparceners,  330,  331 

purchaser  of  share,  331 

rights  of  wife,  331S  332 

mother,  333 

grandmother,  334,  335 

stepmother,  333,  334 

great  grandmother,  335 
eSect  on  rights  of  widow,  79 
gift  by  husband,  335 
effect  on  mortgage,  303 
rights  m  share,  242,  336  337 
eSect  of  sale  on  right,  336 
loss  of  right,  336 
enforcement  of  right,  336,  337 
sister,  337 
allotment  of  shares,  337-340 

between  father  and  sons,  338 

unequal  division  by  father,  338 

father  repiesents  son,  338 

between  brothers  and  their  sons,  339 

shares  of  deceased  brothers,  339 

different  branches,  339,  340 

sons  by  difi erent  mothers,  340 

partial  partition,  340,  343,  344,  352,  353,  354 
sxibject  of,  341-343 

impartible  property,  326?  341 
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PARTITION—  CQtainaud. 

all  property  to  be  divided,  341 

leaseholds,  341 

family  dwelling-house,  341,  357 

indivisible  property,  342 

places  and  rights  of  worship,  etc.,  342,  343,  575,  576 
separation,  how  effected.    See  SEPARATION 
parties  to  partition,  343 
test  of  partition,  346 
definition  in  petitions,  etc.,  347,  348 
act  or  declaration  by  one  coparcener,  348 
loss  of  share  by  limitation,  348 
proof,  349,  350 

conversion  from  Hinduism,  350 
decree,  350,  351 
order  for  sale,  351 
suit,  351,  352 
parties  to  suit,  352 
property  in  suit,  352-355 

partial,  353 

purchaser,  354 

inquiry  as  to  property,  354,  355 
account  of  mesne  profits,  355 
improvements,  355 
provision  for  debts,  etc.,  355 
portion  improved  or  dealt  with  by  coparcener,  35G 
account  of  expenses,  356 
partition  by  Court,  356 
power  to  order  sale,  356,  357 
procedure,  358 

when  transfer  of  share  of  dwelling-houso,  357 
revenue  paying  estates,  359 
mortgage  of  undivided  share,  299,  301,  302 
accident,  mistake,  fraud,  344 
by  Revenue  Authorities,  359 
does  not  annul  filial  relation,  359 
reunion,  359,  360 

PARTITION,  SHARE  ON, 
powers  of  women,  335,  336 
interference  by  Court,  473 


PARVANA  SRADVH  A, 
PATTAM,  impartible,  261 
PATINARBEAVA  SON,  100 
PAYMENT  to  one  member  of  family,  285 

PERMISSION  TO  ADOPT.    See  ADOPTION 
only  to  wife  or  widow,  113 
form,  114 
construction,  117 
time  for  exercise,  128,  129 
exhaustion  of,  129,  130 
termination  of,  130,  131 
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PERMISSION  TO  ADOPT—  continued. 
burden  of  proof,  171,  172 
presumption,  177 

PERPETUITIES, 

rules  against,  536,  533,  539 

PERSONA  DESIGNATA,  gift  or  devise  to,  204,  205 
PILGRIMAGE,  by  widow,  481 
PINDAS,  403,  404,  418,  419 


PITE1 

order  of  succession,  401,  407,  408 

P1TRWATTA,  inheritance,  Bengal  school,  458 

POLYANDRY,  36 

inheritance,  380 

POLYGAMY, 

Christians,  23.  note  6  ;  36 

Hindus,  36 

restitution  of  conjugal  rights,  70 

POSSESSION.    See  ADVERSE  POSSESSION 
POST-NUPTIAL  ARRANGEMENT  for  separation,  65,  GC 
POWER  TO  ADOPT.    See  ADOPTION,  PERMISSION  TO  ADOPT 
PRAJAPATYA  MARRIAGE,  55 

PRESUMPTION, 

as  to  school,  26,  27 

validity  of  marriage,  62 

form  of  marriage,  62,  63 
of  marriage  in  prosecutions,  63 
of  legitimacy,  99 
permission  to  adopt,  177 
joint  family,  220-223 

property  of  joint  family,  220,  239,  240,  257,  258,  259 
new  family,  223 

separate  property  of  owner  of  impartible  estate,  262 
property  held  by  coparcener,  257-259 
sale  in  execution  of  decree  against  father,  320 

PRIMOGENITURE,  518 

PR1TIDATTA, 
described,  438 
inheritance,  Mayukha,  452 

Smriti  Chandrika,  455 

PROBATE  AND  ADMINISTRATION  ACT,  545 
PROHIBITION  of  adoption,  120,  124 
PROMISSORY  NOTE  by  manager,  276 
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PROOF.    <S'<i(i  BUKDEN  oi1  Piiooi?,  CUSTOM,  PRESUMPTION 
of  marriage,  62 

of  terms  of  endowment,  553,  554 
of  adoption,  171,  172,  174,  175 
of  separation,  349-351 
in  suit  as  to  alienation  by  woman,  510-512 

PROSTITUTE, 

adoption  by,  31, 163, 164 
daughter  (inheritance),  388,  449 
inheritance  to,  462 

PUNJAB, 

Hindu  law  administered  in,  4,  5 
adoption,  126 

relationship,  145 

ceremonies,  153 
rights  of  adopted  son  in  natural  family,  189 

PUNJAB  SCHOOL,  14 
adoption,  126,  145, 153 

PURCHASE.    See  PURCHASER 

of  property  subject  to  maintenance,  80,  81,  89-93 

PURCHASER,    tiee  BURDEN  OF  PROOF 
duty  ui  sale  by  manager,  290.  291 
application  of  money,  292 
nature  of  inquiry,  293 
subsequent,  293 
charge  for  portion,  297 
fraud,  296 
of  undivided  share,  299-303 

from  father,  306 

alienation,  how  set  aside,  304-307 
compensation,  when  purchase  set  aside,  307,  314 
sale  in  execution  of  decree  against  father,  318-320 
of  share,  partition,  331,  352 

PUItDAHNASHIN, 
consent  by,  489 
alienation  by,  511 

PUTRIKA  PUTRA,  100 

QUARRY,  powers  of  female  owner,  477 

RAGHUNANDANA'S  SMRITI,  15 
RAJ,  impartible,  259,  260 
RAKSHASA  MARRIAGE,  50 
RAPE,  by  husband,  67 

RATIFICATION, 
of  adoption,  128 
of  alienation,  486 
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RECEIVER, 

m  suit  by  rcvcrsioner,  505 
for  partition,  352 
management  of  endowment,  549 

RECITAL  OF  NECESSITY,  290,  296 
REDEMPTION,  right  of  sons,  316 

REGISTRATION, 

of  permission  to  adopt,  114 
of  adoption  in  Oudh,  150 

REGULATIONS.    See  LIST,  p.  xcvii,  scvin 

RELATIONSHIP, 

prohibited  degrees  in  marriage,  40-46 
exceptions,  42 
stepmother's  relations,  43 
affinity,  44 
adopted  son,  44,  45 


RELEASE.    See 

of  right  of  maintenance,  78 

RELIGION.    See  CHANGE  OT?  RELIGION 
connection  \\ith  law  of  inheritance,  376 

RELIGION,  CHANGE  OF,  23,  24 
divorce,  64 

restitution  of  conjugal  rights,  70 
adoption,  110 
gift  in  adoption,  137 
guardianship,  216 
effect  on  coparcenership,  350 
inheritance,  374,  375 

RELIGIOUS  CEREMONIES, 
of  wife,  expenses,  76 
of  widow,  expenses,  87 
adoption  when  son  incapable,  104 
adoption,  153-155 

delegation,  155 

presumption,  177 
Kritnma  adoption,  159 
of  parents,  etc,  2  12 
sale  by  manager  for,  289,  290 
alienation  by  woman,  480,  481,  483,  484 

RELIGIOUS  ENDOWMENTS.    See  ENDOWMENTS,  RELIGIOUS  USAGES  AND 

INSTITUTIONS 
bequest  for,  539,  540 

RELIGIOUS  ENDOWMENTS  ACT,  585-595 

RELIGIOUS  PURPOSES,    See  ENDOWMENTS,  RELIGIOUS 
alienation  for,  289,  480,  481 
by  mother,  481 

RELIGIOUS  STUDENT,  inheritance  to,  415,  416 
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RELIGIOUS  USAGES  AND  INSTITUTIONS, 
application  of  Hindu  law,  3 
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RELINQUISHMENT.    See  ABANDONMENT,  RELEASE 
of  rights  by  heir,  368,  375 

REMARRIAGE, 
after  divorce,  37 
of  widow,  37,  45,  51,  82 
loss  of  rights,  369,  370 
prohibited  degrees,  45 
consent  of  father,  etc,,  51 
ceremonies,  61 
debts,  76 

power  of  adoption,  132 
gift  in  adoption,  137 
guardianship,  216  217 
effect  on  inheritance,  369,  370 
relationship  of  children,  391 

RENT,  sale  for  arrears  of ,  49S 
by  widow,  498 
suit  for,  498 

RENUNCIATION, 
of  adoption,  157 
of  rights  on  adoption,  188 
of  coparcenership,  230 

REPAIRS,  alienation  to  provide  for,  483 

REPUDIATION.    See  ALIENATION 

REPUGNANT  CONDITIONS  IN  GIFT  OR  WILL,  532, 

RESIDENCE, 

of  wife,  77,  78 
of  widow,  80-82 
bequest  of  right  of,  641 

nm  JUDIGATA, 

as  to  adoption,  167, 168 
as  to  partition,  352 

RESTITUTION  OF  CONJUGAL  RIGHTS,  67-73 
presumption,  as  to  marriage,  62 
defences  to  suit,  68-72 
condonation,  70 
right  of  suit,  72 
limitation,  72 
demand,  72 

-  form  of  decree,  72,  73 
conditional  decree,  73 
execution  of  decree,  73 

RESTRAINT  OF  WIFE,  66,  67 

REUNION,  359,  360 
property  on,  359 
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REUNION— -conliuued. 

who  may  reunite,  350,  360 

minor,  360 
burden  of  proof,  360 

inheritance  on,  391,  414,  415 

REUNITED  BROTHER,  414,  415 
REUNITED  HALF-BROTHER,  391,  414,  415 
REVENUE.    See  GOVERNMENT  REVENUE 
REVENUE  AUTHORITIES,  partition  by,  358,  359 
REVENUE  PAYING  ESTATE,  partition  of,  358,  359 

REVERSIONERS.    See  DECEEB 
suit  as  to  adoption,  164-167 
consent  to  alienation,  200,  486-490 
interest  of,  499-501 
avoidance  of  alienation  by  female,  501 
suit  to  restrain  waste,  501,  502 

limitation,  504 
need  not  eue,  504 
neglect  to  get  in  property,  504 
right  to  oust  female  owner,  504,  505 
subsequent,  when  may  sue,  505-507 
abatement  505 

acts  derogatory  to  succession,  508 
possession  at  death  of  female,  508,  509 
proof  in  suit  as  to  alienation,  510-512 
suits  pending  at  death  of  woman,  513 

REVOCATION.    See  CANCELLATION 
of  permission  to  adopt,  114, 115 
of  adoption,  157, 160 
of  will  not  by  adoption,  183, 184 
of  endowment,  554 

ROAD  CESS, 

sale  to  provide,  483 

SADAVARAT,  bequest  for,  550 
SAGAI  MARRIAGE,  57 

8AGOTRA  SAP1NDAS, 
defined,  379, 420 
adoption  of  son  of  daughter  of,  142 

son  of,  153, 154 

inheritance,  according  to  Mitakshara,  380,  381  et  seq. 
Bengal  school,  483  et  seg. 

SAHODHA  SON,  100 

SAKULYAS, 
described,  419 
order  of  succession,  421,  433 
of  husband,  stridhana,  Bengal  school,  461 
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SALE,    tiee  MANAL.EII, 

by  female  owner,  478-400 
consent  of  rovcrsioners,  486-41)0 
by  Court  of  Wards,  493 
in  execution  of  decree  against  female,  490,  497 
for  arrears  of  Government  revenue,  498 
•    reat,  408 

RAMANAPRAVA, 

of  husband,  atridfatHa,  Bengal  school,  4U1 

SAMANODAKA,  379,  380 
meaning,  379,  380 
Mitakshara,  397 

order  of  succession,  397 
Bengal  school,  419,  420 

order  of  succession,  421,  433 
inheritance  to  stridliana,  Mayukha,  454 
of  husband  to  stridftana,  Bengal  school,  40u 

SAMSKARA  KAU3TABA,  19 
SANH2TAS,  11 


SAPIXDAS, 

consent  to  adoption,  120-126 
Mitakshara  school,  378-381 

succession  of,  381  ct  seq. 

mutual  sapin&a  relationship,  400 
Bengal  school,  417-419 

rules  of  succession,  419-423 

order  of  succession,  421-433 
inheritance  to  stridliana,  Mayukha,  152-455 

SAPEATIBANDHADAYA,  241,  242 

SARAKAM,  bequest  for,  550 

SARASVATI  VILASA,  IS 

SASTBAS,  10,  11 

SAVDAY1KA,  power  to  deal  with,  441,  442 

SCHEME  FOB  ENDOWMENT, 
settlement,  554 
variation,  554 

SCHOOLS  OF  LAW,  12-14 

works  of  authority,  14-20 
difference  between,  20,  21 
governing  locality,  26 
change  by  migration,  203  27 

SELF-ACQUISITION,    See  SEPARATE 
SENSE,  ABSENCE  OF,  371 

SEPARATE  PROPERTY, 
liability  for  maintenance,  86 
loss  by  adverse  possession,  234  24G 
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813  PARAT13  P  JiOPJSRT  Y— continued. 
of  owner  of  impartible  estate,  262 
powers  over,  248,  249 
\\hat  is,24S-254 
separate  acquisitions,  249 
increased  share,  247,  248 
practice  of  profession  or  occupation,  250,  251 
gifts  and  bequests,  251 
grants  by  Government,  251,  252 
recovery  of  lost  property,  252, 253 
obstructed  heritage,  253 
inheritance  from  mother,  253 
accretions,  254 
burden  of  proof,  254-259 
heir  entitled  to,  361 

SEPARATED  BROTHER*  391,  427 
SEPARATED  HINDU,  heir  to,  SCI 

SEPARATION.    See  PARTITION 

arrangement  between  husband  and  wife,  G5,  66 
Joint  Family, 
m  dwelling  and  food,  221 
presumption,  220-223 
how  effected,  343-340 
proof,  349,  350 
act  of  stranger,  300 
conversion  from  Hinduism,  350 
decree,  350 
order  for  sale,  351 

SERVICE  TENURES,  impartible,  201, 2G2 
SETTLEMENT,  family,  in  Bengal  and  Oudh,  540 
SEVERANCE.    See  PARTITION,  SEPARATION 

SHARES, 

Mitalsshara  law,  238 

alienation  of  undivided,  299-302 

salo  in  execution  of  decree,  300 

position  of  purchaser,  301,  302 

agreement  not  to  sell,  302 

equity  on  setting  aside  alienation,  303 

effect  of  partition  on  mortgage  of,  303 

SHERAIT.    See  ENDOWMENT,  IDOL,  MAJSTAOER 
inheritance,  188 

SHIVA'S  TEMPLE, 
bequest  for,  551 

SHKAD8.    See  8RADLHA. 

•SIKHS, 

governed  by  Hindu  law,  23 
form  of  marriage,  58 

SIMULTANEOUS  ADOPTIONS,  149 
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SISTER, 

no  right  on  partition,  337 

inherits  in  Western  India,  393S  410,  411 

Mitakshara,  392,  393 

Madras,  413 

Bengal  school,  427 

succession  to  stridhana,  maiden's  property,  447 

Mitakshara,  451,  452 

Bombay,  449,  455 

Madras,  451 
powers,  Bombay,  467 

BISTER'S  DAUGHTER,  Bengal  school,  429 

SISTER'S  DAUGHTER'S  SON, 
adoption  of,  142 
inheritance,  Mitakshara,  404 

Bengal  school,  429 

sh  idhana,  Mitakshara,  451 

SISTER'S  SON, 
adoption  of,  141 
inheritance,  304,  3GG 

Mitakshara,  392,  393,  402 
Bengal  school,  428,  429 
succession  to  stridliana,  Mitakshara,  451 
Madras,  451 
Mithila,  456 
Bengal  school,  400 

SISTER'S  SON'S  SON,  Mitakshara,  401,  403 

SISTER'S  SON'S  SON'S  SON,  403 

SMALL  CAUSE  COURTS,  law  administered  in,  4 

SMRITI,  10 

SMRITI  OE  RAGHUNANDANA,  15 

SMRITI  CHAKDRIKA,  17 
succession  of  sapindas,  396 
reunion  of  sapindas,  415 
devolution  of  stridJiana,  455,  456 

SOHAG  GRANTS,  203 

"  SON  "  includes  adopted  son,  179 

SONS.    See  ADOPTION,  COPARCENERS,  FATHER,^  ILLEGITIMATE 
recognized  in  ancient  times,  100, 101 
born  after  adoption,  187, 188 
maintenance,  206-209 
only  son  adoption,  145 

as  dvyamushyana,  191 
born  after  partition,  330 
succeed  per  stirpes,  367 
Mitakshara,  381,  382 

competition  with  illegitimate  sons,  383,  384- 
Bengal  school,  423 
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SONS— contitvuid. 

inheritance  to  btridhamt,  Mitakshara,  449 

Mayukha,  452,  453 

Mithila,  456 

Bengal,  457-459 
impartible  estate,  519,  520 

SON-IN-LAW, 

maintenance,  211 

inheritance  to  stridhana,  Bengal  school,  461 

gift  to,  485 

SON'S  DAUGHTER, 
Mitakshara,  386 
Bombay,  410,  411 
Madras,  413 

SON'S  DAUGHTER'S  DAUGHTER'S  SON,  Mitakshara,  404 

SON'S  DAUGHTER'S  SON,  366 
Mitakshara,  402 
Bengal  school,  421,  426,  430 

SON'S  DAUGHTER'S  SON'S  SON,  Mitakshara,  403 

SON'S  SON, 

takes  by  representation,  365,  424 
succession,  per  stirpes,  367 
inheritance,  Mitakshara,  385,  386 

Bengal  school,  424 

succession  to  stridMna,  Mitakshara,  450 
Mayukha,  452 
Bengal  school,  457,  458,  459 

SON'S  SON'S  DAUGHTER'S  SON, 
Mitakshara,  402 
Bengal  school-  421,  426,  430 

SON'S  SON'S  DAUGHTER'S  SON'S  SON,  Mitakshara,  403 

SON'S  SON'S  SON, 

takes  by  representation,  365,  386,  424 
succeeds  per  stirpes,  367 
inheritance,  Mitakshara  school,  386 
Bengal  school,  424 
siridlianas  Mayukha,  452,  453 

Bengal  school.  457,  458,  459 

SON'S  SON'S  SON'S  SON,  Mitakshara,  394 
SON'S  SON'S  SON'S  SON'S  SON,  Mitakshara,  394 
SON'S  SON'S  SON'S  SON'S  SON'S  SON,  Mitakshara,  394 
SON'S  SON'S  WIDOW,  364 

SON'S  WIDOW,  364.    See  DAUGHTER-IN-LAW 
in  Bombay,  412,  413 

SOH'S  WIFE.    See  DATJGHTER-IN-LAW 
SOURCES.    See  HINDU 
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SPECIFIC  PERFORMANCE, 
of  agreement  to  marry,  59 

adopt,  167 
where  invalid  sale,  298 

SMADH, 

connection  with  inheritance,  Mitakshara,  37(3,  378 

Bengal  school,  -417,  418 
alienation  to  provide  for,  289,  480,  481,  484 

SRIKRISHNA,  15 

SRUTI  (Vedas),  10 

STAMP  on  permission  to  adopt,  114 

"  STARVING  MAINTENANCE,"  83 

STATUTES.    See  LIST,  p.  xcvii 

STEPBROTHER.    Sec  HALF-BKOTHEB 

STEPDAUGHTER, 

succession  to  stridhana,  Mitakshara,  451 
Mithila,  457 

STEPDAUGHTER'S  SON, 

succession  to  stridbana,  Mitakshara,  451 
Mayukha,  454 
Mithila,  457 

STEPMOTHER.    See  MABRIAGE 
marriage  with  her  relations,  43 
no  right  to  give  in  marriage,  48 

or  in  adoption,  136 
right  on  partition,  §33,  334 
inheritance  366 
Mitakshara,  390 
Bombay,  412,  413 

after  sister,  411 
Bengal  school,  427 

STEPSISTER'S  SON,  Mitakshara,  402 

STEPSON, 

maintenance,  212 
stridkana,  Mitakshara,  451 
Mayukha,  45* 
Bengal  school,  457,  458,  459,  461 

STEPSON'S  SON, 

stridhana,  Mitakshara,  451 
Mayukha,  454 
Bengal  school,  457,  458,  459 

STEPSON'S  SON'S  SON,  stridkam,  Bengal  school,  457,  45S 

STRIDHANA,  Chap,  XHL, 

unchastity  not  bar  to  inheritance,  369 
physical  defects,1 374 
meaning,  434,  435 
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STR1DHA  XA—eontin  tied. 
classification,  435 
descriptions,  435-440 
Yautafa,  435 

Sulka,  436,  437.    See  SULKA. 
Adhivedanika,  437 
property  for  maintenance,  438 
property  owned  before  marriage^  438 
gifts  by  husband,  438 
gifts  by  strangers,  438 
mechanical  arts,  labour  and  skill,  430 
investments,  440 

acquired  by  adverse  possession,  440 
power  to  deal  with  it,  440-444,  527 

gift  by  husband,  441-444 
powers  of  widow,  444,  445 
inheritance  to,  Chap.  XIV. 
principle,  446 

maiden's  property,  440,  447 
according  to  Mitakshara,  447-452 
8ulka,  447 

other  property,  448-452 
survivorship,  450 
according  to  Mayukha,  452-455 

Smriti  Chandrika,  455,  455 
Mithila  school,  456,  457 
Bengal  school,  457-461 
escheat,  462 

illegitimate  children,  462 
dancing-girls  and  prostitutes,  462,  463 

SUCCESSION.     See   OBSTRUCTED   HEBITAGB,   UNOBSTRUCTED   HERITAGE, 

INHERITANCE 

application  of  Hindu  law,  3 
converts  to  Islam,  24 

SUCCESSION  CERTIFICATE,  SOS 
SUCCESSIVE  ADOPTIONS,  129, 130 
'*  SUDEIVIYEKA,  20 

SUDRAS,  23 

have  no  special  gotra,  40 
adoption,  age  of  boy,  146,  147 

relationship  of  mother  to  adoptive  father,  144 

SUIT.    See  PARTIES,  RESTmmoN,  EEVERSIONEB 
by  married  woman,  75 
for  maintenance,  94-97 
by  coparcener,  236,  267-269 
by  manager,  279-283 
by  female  owner,  494 
abatement,  505,  513 
by  manager  of  endowment,  563,  564 
in  respect  of  endowments,  576-580 
under  KeJigious  Endowments  Act,  590-594 


INDEX. 

8ULKA, 

described,  4=36,  437 

inheritance  to,  according  to  Mibakshara,  447,  443 
Mayukha,  452 
Smriti  Chandrika,  455 
Mithila  school,  456 
Bengal  school,  460 

SUNI  BORAHS,  24,25 

SUNNUD,  slridlmm,  430 

SUPERSESSION  (ADHIVEDANA),  36.    See  ADHIVEDA.NIK  i 

SURETY,  311,  312 

SURRENDER  by  female  heir,  490,  401 

SURVIVORSHIP, 

adopted  son,  179,  184 
coparceners,  237 
a^  440 
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SUTRAS,  10 
SVAYANDATTAKA  SON.  101 

TAGORE  CASE,  530-536 
TARWAD,  maintenance,  235 

TEMPLE, 

suits  as  to  rights  of  worship,  546 

bequests  for,  551 

offerings,  557,  558 

possession  and  management,  557,  558 

brotherhoods  attached  to,  560 

transfer  to  trustees,  585,  58t> 

Government  not  to  hold  charge  of,  595 

TENURE  HOLDERS,  partition,  325 
TESTAMENTARY  GUARDIAN,  213,  216,  217 
THEFT,  husband  and  wife,  76 
TITLE  OR  HONOUR,  adopted  son,  181 
TRADE.    See  FAMILY  TRADE 

TRANSFER.    See  ALIENATION 
of  subject  of  gift,  521,  522 
of  temple  to  trustees,  585,  586 

TRUSTS,  540,  541 

for  endowments,  547 

TRUSTEE  OF  ENDOWMENT.    See  ENDOWMENT,  MANAGER 
decision  of  majority,  559 

UNAPPROPRIATED  INCOME,  female  owner,  470 

UNASSOOIATED  BROTHER,  399,  427 

H.L.  2   U 
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UNBORN  PERSON, 
inheritance,  362 
gift  to,  in  will,  533-538 

under  Hindu  Wills  Act,  543 

UNCERTAINTY  a*  to  endowment,  550-552 

UNGHASTITY, 

loss  of  right  of  maintenance,  78,  82,  97 

to  share  on  partition,  336 

of  adoption,  132 

to  inheritance,  by  widow,  368 

other  heirs,  368,  3C9 
stndJian  property,  369 

UNCLE,    tiee  FATHER'S  BROTHER,  MOTHER'S  BROTHER 

UNCLE'S  WIDOW,  366 

UNDUE  INFLUENCE,  adoption.  152 

UNITED  PROVINCES,  Hindu  law  administered  in,  4,  5 

UNOBSTRUCTED  HERITAGE  241,242 

UPANISHADS,  10 

USAGE.    See  CUSTOM 

UTERINE  BROTHER.    See  BROTHER 


VAISYAS,  23 

VAKAPBA8THA,  415,  416 

inheritance  to,  415 

*  XEDANGAS,  10 

jrEDAS,  10 

TESTING, 

on  adoption,  178,  193-195 
of  inheritance,  362 

TESTING  ORDER,  270 
17IJNANESHWARA,  16 
TTRAMITRODAYA,  18,  19 
TIVADA  CHANDRA,  20 
TIVADA  CHINTAMANI,  20 

nVADA  RATNAKARA,20 
TYAVAHARA  CHINTAMANI,  20 

VYAVAHARA  MAYUKHA.  see 

TYAVAHARA  NIRNAYA,  18 


yAIVER  of  rights  on  adoption,  188 
WAJIB-UL-ARZ,  statement  as  to  adoption,  175 
'WARDS.    See  COURT  OF  W.4BDS 


INDEX.  039 

WASTE, 

by  limited  female  owner,  473,  474 
suit  to  restrain,  501-504 

by  subsequent  roversioner,  505-507 

WIDOW.    See  DECREE,  MAINTENANCE,  RKHABRIAGE,  WIL&,  WOMAN 
roniarriago,  37 

prohibited  degrees,  45 
guardianship  of  minor,  60 
debts  of  remarried,  70 
maintenance,  78,  79 

amount,  S6-S8 
residence,  80-82 
funeral  expenses,  88 
adoption  by,  118  et  seq.    Sec  ADOPTION 
gift  in  adoption,  134, 135 
alienations,  199,  200 

consent  of  reversJbners,  200 
right  on  partition,  327,  332-336 
as  such,  only  hen:  to  husband,  304 
except  in  Bombay,  366 
unchastity,  78,  83,  97,  132,  368 
of  disqualified  person,  374 
competition  with  illegitimate  son,  384,  385 
inheritance,  Mitakshara  school,  386.  387 
dovesting,  193-195,  387,  424 
of  got  raja  sapniAas  heir  in  Bombay,  412,  413,  454 
of  son.  412 
of  bandhu,?,  412 
Bengal  school,  417,  424 
powers  over  stridkana,  444,  443 

inherited  property,  41U-406.    See  WOMAN 
movable  property,  469,  470 
nature  of  estate,  465,  460,  471,  472 
management  when  more  than  one,  474 
alienation  when  more  than  one,  480 
pilgrimage,  481 
surrender  of  estate,  490,  491 
disclaimer,  490,  note  5 

WIDOWES,  adoption  by,  106 

WIFE.    See  CO-WIFE,  HUSBAND  AND  WIFE,  MAINTENANCE,  RESTITUTION, 

STRIDHANA 
guardianship,  66 
maintenance,  67,  76-78 

remedies,  94-97 
assent  to  adoption,  HI,  112 
permission  to  adopt,  112-118 
right  on  partition,  331,  332 
of  disqualified  person,  374 
gifts  to,  by  husband,  438 

immovables,  441-443 

WILL,  Chap.  XVIIL, 

property  subject  to  maintenance,  849  85 
"ight  of  widow  to  dispute,  90 
H.Ii,  2  X7  2 
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WILL  —  continued. 

meaning  of  words  "  father  "  and  "  son,'*  178,  179 

not  revoked  by  adoption,  186,  187 

condition  as  to  partition,  320 

devise  by  husband  to  wife,  441-443 

of  wife,  443 

of  restricted  female  owner,  471,  493  527 

powers  of  woman  under,  491,  492 

definition,  525 

law  of  gifts,  526 

subject  of  will,  526,  527 

testamentary  capacity,  527 

stridlianat  527 

form,  527,  528,  543,  544 

construction,  528-530 

technical  words,  530 

presumption  that  whole  interest  passes,  531,  532 

attempt  to  alter  law  of  inheritance,  532 

repugnant  condition,  53&>  533 

bequest  to  unborn  persori^  633-539 

gift  to  a  class,  534,  535 

Hmdu  Transfers  and  Bequests  Act,  536 

Hindu  Disposition  of  Property  Act,  536-539 

religious  and  charitable  endowments,  539,  540 

joint  gift,  540 

power  of  appointment,  540 

perpetuities,  540 

trusts,  540,  541 

gift  over,  541 

accumulations,  542 

Hindu  Wills  Act,  542-545 

execution,  543,  544 

in  Malabar,  545 
'  in  Oudh,  545 


flee  FHICIOT  Hte, 
cannot  a4o$Uji2 
Coparcener,  Mrbkshara  law,  228 
partition,  327,  328 
inherits  by  express  texts,  306 
Western  India,  366,  367 
powers  over  inherited  property,  Chap.  XV. 
limited  powers,  464-466 
estate  oreated  by  cootpoi,  etc,,  465 
not  fresh  stock  of  descent,  464 
cannot  alter  estate,  466 
Bombay  law,  467,  468 
movable  pro,peJtiy,  4?9,  470 


share  on  partition,  327,  028,  331-3 
j&atiice  offtake,  4$^  466,  £71,  472  , 
*  by  Cot&rfc  47&  474  *•' 


INDEX. 

WOMAN— continued. 

savings  from  maintenance,  470 
leases,  470 
quarry  or  mine,  477 
alienation  for  her  life,  477 
sale  of  personal  interest,  478 
when  slio  can  alienate,  478  d  $cq. 
latitude  in  exorcise  of  powers,  485 
consent  of  rcversioners,  480-400 
surrender,  490,  491 
disclaimer,  490,  note,  5 
abandonment  of  worldly  affairs,  4(,)l 
powers  under  will,  491,  492 

by  Court,  492 

debts  not  charged  on  property,  492,  49iJ 
represents  estate  in  proceedings  and  suits,  4939  494 
decree  against,  494-49t> 
compromise,  495 
parties  to  suit,  496 
sale  m  execution  of  decree,  496-498 
sale  for  arrears  of  Government  revenue,  -19S 

rent,  498 

unauthorized  acts  voidable,  486 
neglect  to  got  in  property,  504 
ouster  by  reversioner,  504,  505 
who  can  dispute  her  acts,  501  cf  scq. 
receiver,  505 

proof  in  suit  as  to  alienation,  510-512 
management  of  endowment  557,  569 

WCLMAN'S  PROPERTY.    See  STRIDHJ.XA 

WORSHIP, 

suit  as  to,  547 
alienation  of  turn,  573,  574 
attachment,  574,  575 
partition,  575 

YAJNAVALKYA,  11 

YAUTAKA  STRIDE  AN  A, 

defined,  435 

inheritance  to,  Hayukha,  452,  453,  454 
Smriti  Chandrika,  458 
Bengal  school,  457,  45S 
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